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Monday, July 25, 2011


--- On commencing at 9:28 a.m.

MR. MILLAR:  Good morning, everyone, and welcome.


This is Board proceeding EB-2010-0184.  We are here today for the examination of a witness, Mr. Beale, pursuant to the Board's Procedural Order No. 11.


My name is Michael Millar.  I am counsel for Board Staff.  I will be acting today as master of ceremonies, but nothing more.  There is no one here who can make any rulings.  I will ask parties to do their best to work out any difficulties they may have, but no one here can assist you with that.


We will take appearances in a moment.  I would ask just people who intend to speak on the record today enter an appearance, and then we will swear the witness and get started, unless there are any preliminary matters from anyone.


Okay, thank you.  As I say, my name is Michael Millar.  I am joined today by Gona Jaff of Board Staff.  Could I have appearances starting with Attorney General, please?

Appearances:


MR. CHARNEY:  Robert Charney.


MR. VIRANI:  Arif Virani, and to my left is Robert Donato.


MR. WARREN:  Robert Warren for the Consumers Council of Canada and Aubrey LeBlanc.


MR. THOMPSON:  Peter Thompson for Canadian Manufacturers & Exporters.


MR. MILLAR:  Thank you very much.  Is there anyone else who will be asking questions today?  Mr. Charney, would you like to introduce your witness and I'll just have him sworn in?


MR. VIRANI:  Our witness is Mr. Barry Beale from the Ministry of Energy.

BARRY BEALE, SWORN


MR. WARREN:  Mr. Millar, just before we begin, the purpose of Mr. Beale's attendance or reattendance is to answer questions arising from the delivery of certain undertaking responses and responses to matters taken under advisement in his original cross-examination last November.


I don't know that all of those responses have been given or they need to be -- I'm sorry, need to be given, formally entered on the record, or are they exhibits and undertaking responses by virtue of them simply having been delivered?


MR. MILLAR:  I think if they have been filed, typically we don't require an additional exhibit number be given.  If it assists you for the purposes of identifying documents here, we can do so, but I don't think it's strictly necessarily.


MR. WARREN:  It's not.  Thank you.  The responses have the numbers on them.

Cross-Examination by Mr. Warren:


MR. WARREN:  Mr. Beale, good morning.


I wonder, Mr. Beale, given it has been some time since you and I were together, if I can spend just a couple of moments re-establishing, if you wish, the chronology and the matters that are in issue here.


Am I correct, Mr. Beale, that we are talking about the funding for two programs?  One is the program for incentives which -- largely to residential homeowners for building retrofits; is that correct?


MR. BEALE:  Home Energy Savings Program was one program, yes.


MR. WARREN:  And the other was for solar installations and is largely an industrial commercial matter; is that correct?


MR. BEALE:  Commercial institutional, as well.


MR. WARREN:  They go by the acronyms or letters OSTHI; is that correct?


MR. BEALE:  Yes.


MR. WARREN:  And HESP; is that correct?


MR. BEALE:  Yes.


MR. WARREN:  And, again, if you would, just to establish the chronology, the original versions, if I can, of these, certainly of the retrofit program, began in approximately 19 -- sorry, 2007; is that correct?


MR. BEALE:  I believe they were announced in June of 2007.


MR. WARREN:  And for the first period of time, the provincial component of the funding was funded out of general revenue; is that correct?


MR. BEALE:  Yes.


MR. WARREN:  And the funding which is in issue in this matter is in respect of what years of the program?


MR. BEALE:  Fiscal year '09/10.


MR. WARREN:  Now, in relation to the Green Energy Act, my recollection is that the Green Energy Act was introduced in the provincial house in September of 2009.  Is that your recollection?


MR. BEALE:  No, I think it was passed in May of '09, was the final reading.


MR. WARREN:  Yes, in May.  Thank you very much.


And the regulation which is the subject, in part, of this application, came into force in the spring, roughly, March of 2010; is that correct, Mr. Beale?


MR. BEALE:  I believe it was Gazette'd in March of 2010, yes.


MR. WARREN:  And would I be correct, Mr. Beale, that the two programs which are in issue in this application, they didn't derive from the Green Energy Act, in the sense there was no legislative provision in the Green Energy Act necessary to bring these programs into existence?


MR. BEALE:  That's correct.


MR. WARREN:  I thank you for that.


Could I ask you, then, to turn up the first of the responses, which is matter taken under advisement, JT1.5?  And I am looking at Exhibit 1.  It's a document described as "Copy of GEA Rationale for Reallocation of MEI Program Costs to Ratepayers"  Do you have that?


MR. BEALE:  I have that.


MR. WARREN:  Again, just by overview, if we could establish the context for this, what is the date of this document?  I don't see it on it.


MR. BEALE:  I am afraid I haven't the date for it.  We did go back and look for the date, but we were unable to ascertain what the date was.  It certainly would have been before the Green Energy Act had been tabled and passed.


MR. WARREN:  So prior to Green Energy Act, so it would have been certainly at least as early as the early part of perhaps the first quarter of 2009?


MR. BEALE:  Perhaps.  It could have been before that, but I am not sure.


MR. WARREN:  Okay, fair enough.


In terms of the context, by whom was this document prepared?


MR. BEALE:  One of my staff.


MR. WARREN:  And was it done at your request?


MR. BEALE:  It had not been done at my request.  I believe this was done at the request of a manager of mine, who was also working on the file.


MR. WARREN:  And was it done for you?


MR. BEALE:  I actually don't even recall reading it.


MR. WARREN:  Do you know whom the intended audience was?


MR. BEALE:  At this point, I believe it was a discussion between the manager and his staff member.


MR. WARREN:  And was this document intended to be in support of what became -- or was it a rationale for what became sections 26.1 and 26.2 of the Ontario Energy Board Act?


MR. BEALE:  I believe it was intended to start assisting in the planning for those two sections in terms of trying to develop part of the policy context further.


MR. WARREN:  Now, if I could ask you to go to -- it's not paginated, so we will have to work through this.  Under the second broad heading "Background"?


MR. BEALE:  Yes.


MR. WARREN:  Under the heading "Context", there a reference in the first line to "energy agencies".  What is meant by the term "energy agencies"?


MR. BEALE:  The Ontario Power Authority and -- yeah, the Ontario Power Authority.


MR. WARREN:  Just the OPA?


MR. BEALE:  Yes.


MR. WARREN:  Going down two full paragraphs to the sentence beginning "MEI's involvement in program delivery", in what sense, Mr. Beale, at that stage was the MEI involved in program delivery?


And before you answer the question, let me give you the background or the premises on which the question is based.  In the course of your first attendance here, you responded to a number of questions, and, as I understood the answers, the provincial government in Ontario had adopted a federal program, an NRCan program, for energy retrofits; is that correct?


MR. BEALE:  Yes.


MR. WARREN:  And that the provincial government paid monies to homeowners which -- after the federal government had approved the payments; is that correct?


MR. BEALE:  That's correct.


MR. WARREN:  The programs were designed and tested and implemented by federal officials; is that correct?


MR. BEALE:  The program was designed by federal officials.  We affirmed that the measures that were in those programs were measures that we also wished to undertake, and we affirmed that those measures would also have the same schedule of incentives that the federal government had.  So yes, we affirmed those things to our satisfaction.


MR. WARREN:  So in what sense, then -- getting back to my original question -- in what sense was the MEI involved in program delivery?


MR. BEALE:  There were two aspects of the program.


One part of the program the federal government was not involved in; the provincial government had an audit component, which the federal government program relied on but did not subsidize.  So the provincial government had in place mechanisms for energy service providers who are trained in providing these energy audits to go into homes, make recommendations to homeowners and provide a report for homeowners, that they could then use to make decisions on investments in energy efficiency.  The provincial government refunded up to $150 of the homeowner's cost for that.


The second part of the program is the retrofit part of the program.  The homeowner, having made investments in energy efficiency, would have a second audit done by, typically, the same service provider, who would then verify that the measures had been taken and would, on behalf of the homeowner, submit an application for the rebate to the federal government and the province.


MR. WARREN:  My recollection, Mr. Beale -- and I don't have the reference to hand, but I could look for it -- from your last attendance was that those provincial auditors –- sorry, the auditors, I apologize -- that those auditors were originally licensed, if you wish, or accredited --


MR. BEALE:  They are licensed.  They are licensed to use a particular piece of software that is the property of the federal government, NRCan.  So yes, they are a licensed to use the software.


MR. WARREN:  And they were licensed by NRCan, as I understand?


MR. BEALE: By NRCan, yes.


MR. WARREN:  In what sense, then, were they provincial auditors, if they were licensed --


MR. BEALE: They worked in Ontario.


MR. WARREN:  They were federally licensed but they work in Ontario; is that right?


MR. BEALE:  Yes, and other provinces, obviously.


MR. WARREN:  And they provided reports to NRCan or to Ministry of Energy?  When they had done the original --


MR. BEALE:  The report itself went to the homeowner.  At the time of the audit the homeowner would complete an application form, a provincial application form for the rebate on the cost of the audit.


MR. WARREN:  And that application form was then sent to whom, federal government or provincial government?


MR. BEALE:  The application was sent to us; it was a provincial form.  The results of the audit were sent to NRCan and ourselves.


MR. WARREN:  Thank you.


If I could take you down to –- sorry, in that same sentence, there is reference to "a structural gap in the energy sector."


Can you tell me what that is a reference to?


MR. BEALE:  Well, I believe the author was making an observation that OPA was restricted to providing programs directed at the electricity consumer, or the electricity sector, and the natural gas utilities, in conducting their own conservation programs, had a similar constraint on programs being directed at natural gas.


MR. WARREN:  If I could take you to the footnote at the end of that sentence, footnote 2, it says:

"Regulatory structure of the industry prevents in large part an electricity utility from recovering costs from anything but conservational electricity."


You would understand that the electric utilities are not regulated by the Ontario Power Authority; correct?


MR. BEALE:  That's true.


MR. WARREN:  And would I be correct in assuming, then, that the structural gap is in part a reference to a gap in the regulatory structure operated by the Ontario Energy Board?


MR. BEALE:  The Ontario Energy Board had put in place rules for restricting electricity utilities from offering natural gas programs, yes.


MR. WARREN:  I understand that.  My question was:  Would I be correct in understanding, then, that the reference to a structural gap would include the limits on the regulatory authority of the Ontario Energy Board?


MR. BEALE:  In developing and in implementing multi-fuel programs, yes.


MR. WARREN:  Now, there is a reference -- if I can ask you to turn over the page -- there is a reference to -- in the first full paragraph, there is a reference to tests cost/benefit tests.


MR. BEALE:  Yes.


MR. WARREN:  Then if we go down to paragraph which follows it, there is reference to the total resource cost test.  My recollection of your response to a question asked by my friend Mr. Vegh last time was that these programs were not, at the time, and have not been subject to the TRC tests; is that correct?


MR. BEALE:  That's correct.


MR. WARREN:  Just going down to the note below it, can you tell me who PK and Ken N are?


MR. BEALE:  PK is a staff member; Ken N would have been his manager.


MR. WARREN:  And can you tell me -- the reference there is -- the quote is

"I changed to avoid talking about societal tests.  'Societal' automatically implies a generalized or socialized benefit, exactly what we want to not say here."


Can you tell me why you would not want to say that there?


MR. BEALE:  Well, I could speculate.


I think what he is saying is that these programs have specific benefits to specific classes of customers.


And let me go right back to the premise, I think, and the issue, that these multi-fuel conservation programs are more appropriately borne by the natural gas and electricity ratepayers, given they are predominant beneficiaries of these programs.


I think the comment is that if that is true, then the costs should be borne by them, not as a societal test, not as a societal cost.


MR. WARREN:  And finally, on this particular document, there is a reference below to "design a proposed solution," and there are three alternatives posited; am I reading that correctly?  One, two and three, are those three options --


MR. BEALE:  They are intended to be elements, not alternatives.


MR. WARREN:  I'm sorry?


MR. BEALE:  I believe they are elements of the solution, not alternatives to the solution.


MR. WARREN:  Now, looking at number one, under the definition of "MEI program costs included and excluded from cost recovery process":

“MEI would continue to fund activity for propane and oil conservation where there is no pre-existing mechanism for allocating costs directly."


What do you mean by "pre-existing mechanism"?


MR. BEALE:  I am not sure pre-existing -- there just is no mechanism to recover costs from ratepayers that aren't rate-regulated.


MR. WARREN:  Turning over the page under heading two:

"Recovery of non-administered natural gas and electricity conservation programs would be guided by such cost/benefit tests as approved by the Minister."


Can you tell me what cost benefit tests have been approved by the Minister for these programs?


MR. BEALE:  The Minister approved matching federal program measures only.  I believe, as we came to understand what we needed to do in this regulation and the limits on the tests that we would be using, we were of the opinion that none of the measures that were involved with these programs were particularly novel to CDM or DSM initiatives.


MR. WARREN:  Under advisement JT1.5 Exhibit 2, can you turn that up, please?


MR. BEALE:  Yes, sir.


MR. WARREN:  Again establishing a context, do you know a date on which this document was --


MR. BEALE:  Again, we were unable to establish when this was prepared.  It was obviously incomplete, and doesn't appear to have been developed any further than what you see here.


MR. THOMPSON:  Sorry, I didn't hear that.


MR. BEALE:  I don't have a date for it, and the document itself is incomplete and does not appear to have been completed according to any...


MR. THOMPSON:  Is it around the same time as the first document?


MR. BEALE:  I don't -- I wasn't witness to this document either, so I am sorry, I don't know.


MR. WARREN:  When was the first time you saw this document --


MR. BEALE:  It was an established document --


MR. WARREN:  Sorry.


MR. BEALE:  Pardon me?


MR. WARREN:  I'm sorry.  You hadn't finished your answer.  I am sorry, you hadn't finished.  I interrupted you.


MR. BEALE:  No, I am fine.


MR. WARREN:  Just following up on the question Mr. Thompson asked, we don't know the date.  Do we know who authored this document?


MR. BEALE:  I don't know.  In this case I don't even -- I don't have initials that can point me in the right direction.  Different staff members had been involved.


MR. WARREN:  And we don't know the intended audience?


MR. BEALE:  Again, it's an internal staff document.  I am afraid I can't offer very much more than that.


MR. WARREN:  Reading the document now, Mr. Beale, and looking at the wording, can you draw any reasonable conclusions from it -- sorry, from the context of the document?  Does it appear to be a document that would predate the GEA?


MR. BEALE:  Yes, I would say.


MR. WARREN:  Is it reasonable to assume, if it predates the GEA, it is done in relation to or as a background for or rationale for the enactment of sections 26.1 or sections 26.2 of the Ontario Energy Board Act?


MR. BEALE:  It would have been a staff document exploring issues around the development and implementation, yes.


MR. WARREN:  Can I look, then, to the first heading, "Policy Intent"?  There is a reference there to a "Suitable accountability framework".  Do you know what is meant by that?


MR. BEALE:  I can presume that there is an expectation that the framework would be transparent to government officials.


MR. WARREN:  There is a reference in the next paragraph -- I am going to return to that response in a moment, but two paragraphs down, there is a reference to:

"Tests would be used as a matter of program discipline, not for debate before a regulator."


You would understand, Mr. Beale, that, for example, CDM programs, projects which are delivered by the OPA and by LDCs, are, in varying degrees and varying ways, subject to regulatory oversight or subject to oversight by the Ontario Energy Board; correct?


MR. BEALE:  That's correct.


MR. WARREN:  With respect to OPA, the administrative fees are subject to scrutiny by the Ontario Energy Board; correct?


MR. BEALE:  Yes.


MR. WARREN:  And with respect to the LDCs, their actual CBM programs themselves have to be, quote, "Board approved"; correct?


MR. BEALE:  Yes.


MR. WARREN:  And with respect to these particular costs, the intention from the beginning was that they not be subject, at all, to regulatory -- sorry, to OEB oversight or approval; correct?


MR. BEALE:  That's correct.


MR. WARREN:  So the accountability referred to, the suitable accountability framework, would not be an accountability framework which was operated by the Ontario Energy Board; correct?


MR. BEALE:  That's correct.


MR. WARREN:  Now, under the heading "Benefits" on the same page, it says:

"A measure of acceptable rate impact which may include consideration of provincial policy objectives related to GHG..."


I take it that's greenhouse gas?


MR. BEALE:  Yes.


MR. WARREN:

"...emission reduction or other factors (e.g. social equity, R&D).  Test such as TRC, RIM, participant tests will need to be reviewed and modified as required.  Tests would be used as a matter of program discipline, not for debate before a regulator."


We have gone over the point that these were not subject to the TRC.  Were these programs at any point subject to the RIM or participant test?


MR. BEALE:  No, they were not.


MR. WARREN:  And, again, looking at that paragraph, it says, "not for debate before a regulator", and then under "Suitable accountability framework", it says:

"May vary by option depending on depth of reporting requirements but features public reporting not subject to comment by the regulator."


At the risk of over-generalizing, Mr. Beale, can you and I agree that the Ontario Energy Board's regulatory scrutiny of CDM programs is forward looking, in the sense that it approves forecast expenditures on CDM programs, as a general rule?


MR. BEALE:  I believe that's the case.


MR. WARREN:  In this case we are dealing with now, this would have been monies expended, and so any review by the Ontario Energy Board would have been after-the-fact review of whether these expenditures, for example, met certain tests or were prudent or whatever; correct?


MR. BEALE:  That would have been correct, yes.


MR. WARREN:  Just out of curiosity, what does "SBC" refer to?


MR. BEALE:  I believe it would stand for social benefit charge.


MR. WARREN:  And I believe that term -- if I recollect the cross-examination last time, that term is a generic term for these kinds of expenditures reflected in these programs; is that right?


MR. BEALE:  That's correct.


MR. WARREN:  That's a term in the United States, I believe?


MR. BEALE:  Yes.


MR. VIRANI:  Sorry, Mr. Warren, could you please repeat that last question?


MR. WARREN:  It's a term used in the United States.


Now, there are three options so described at the bottom of this page.  I would like just to -- if you could just keep your finger on that page and go to the last of the exhibits produced, or the penultimate one, which is JT1.6 and 1.7?


I am looking at Exhibit 2.  Do you have that document?


MR. BEALE:  I do.


MR. WARREN:  I am trying to, if I can -- and perhaps it's apples and oranges, Mr. Beale.  The three options that are in JT1.5, Exhibit 2, are they reflected in JT1.6 and 1.7?  Are they the same options that are discussed there?


MR. BEALE:  No, they are not.


MR. WARREN:  And do you know what became of the options described in JT1.5?  Were they simply discarded, rejected?


MR. BEALE:  I believe the option that formed the basis of the regulation was more closely defined with number 2, in the sense that the government directed the OEB to recover funds on those programs, and the funds would have been collected either by Union Gas or Enbridge in the case of the gas distributors, or in this early version the OPA directly rather than the electric utilities.


But I think the sense of number 2 is the direction that the regulation ultimately went.


MR. WARREN:  Okay.  Then go to that final -- JT1.6 and 1.7 in Exhibit 2, looking at the options there, which of the three options there, which of the options were ultimately selected?


MR. BEALE:  Option 1, recovery from electric utilities and IESO.


MR. WARREN:  And going to the following page, under "Financial Implications", there is a reference in the last line to "reduced risk from a policy perspective".  Can you tell me what that refers to?


MR. BEALE:  Sorry, what page are you on?


MR. WARREN:  Page 4 of that document, JT1.6 and 1.7, Exhibit 2.


MR. BEALE:  Under "Government Fiscal Impact"?


MR. WARREN:  Yes.


MR. BEALE:  What was the question?  I'm sorry.


MR. WARREN:  There is a reference to "reduced risk from a policy perspective".  What is that?


MR. BEALE:  I am sorry, could you -- I am not seeing the word "risk" here.


MR. WARREN:  "Financial Implications", "Government Fiscal Impact":

"As shown In the table below, the third option would have the larger recovery for the government; however it is the least favorable option from a policy standpoint.  MEI's preferred option and recommendation, has a no fiscal impact and reduced risk from a policy perspective."


MR. BEALE:  Okay.


MR. WARREN:  Do you know what that "reduced risk from policy perspective" refers to?


MR. BEALE:  I believe that the option that was selected for the subject of the regulation had a greater consensus internally to government than externally to government than the option that was not proceeded with, which is the recovery of natural gas costs.


So it had a less -- it was less favourable from a policy standpoint, because the consensus hadn't fully been reached on how to proceed.


MR. WARREN:  Those are my questions.  Thank you very much.  Thank you, Mr. Beale.


MR. MILLAR:  Thank you, Mr. Warren.


Mr. Thompson, are you prepared to proceed?

Cross-Examination by Mr. Thompson:

MR. THOMPSON:  Yes. I am going to follow much the same approach that Mr. Warren did, by just referring to these documents that were attached to the Attorney General's letter of June the 30th, Mr. Beale.


so starting with the first one, which is Exhibit 1 of JT1.5, the timing of this, I think you said, could have been Q4 of 2008 or Q1 of 2009; is that --


MR. BEALE:  It would have been about that, yes.


MR. THOMPSON:  Okay.  Now, you indicated to Mr. Warren that the program funding with respect to these two programs dated back to, I think you said, 2007; is that right?


MR. BEALE:  Program was approved in June of 2007.  I believe the first payments under the program would have been December of '07, January of '08.


MR. THOMPSON:  And what is the fiscal period for the Ministry?


MR. BEALE:  April 1st to March 31st.


MR. THOMPSON:  So those initial payments would fall, then, in fiscal '08; is that correct?


MR. BEALE:  The first payments under the program would have fallen in fiscal '07, '08.


MR. THOMPSON:  So is that the way you refer to it: '07, '08?


MR. BEALE:  '07, '08, yes.


MR. THOMPSON:  And then for the fiscal period '08, '09, were there any budget amounts to be recovered under the auspices of these plans?  Or was that, again, all budgeted to come from Ministry revenues?


MR. BEALE:  It was all -- yeah, it was Ministry revenues, government revenues.


MR. THOMPSON:  And then for the fiscal period '09, '10, do I understand that at this time something was budgeted for recovery under this mechanism?


MR. BEALE:  Yes.  It was noted that should the Green Energy Act pass, that there would be a recovery of funds from those two programs.


MR. THOMPSON:  Okay.  So if we go to this document, the last document that Mr. Warren was discussing with you, which is the Exhibit 2 of JT1.6 and 1.7, that's towards the end of the package and it's entitled:  "Ministry of Energy and Infrastructure MB 20 for MEI's conservation cost recovery from electricity utilities and the IESO" and on the bottom left-hand corner it appears to have a date of February 2010?


MR. BEALE:  February 18th is the exact date.


MR. THOMPSON:  Thank you.  And that was a presentation to –- well, what was the audience for that presentation?


MR. BEALE:  This was a briefing note to the Treasury Board.


MR. THOMPSON:  So is that document your work, or someone else in your department?


MR. BEALE:  It would have received review by our corporate department, by our legal services branch.  It was authored by me and my group, yes.


MR. THOMPSON:  And looking at the second paragraph in the Ministry request, it appears that the amount of revenue budgeted for the '09, '10 period initially was $142.8 million?


MR. BEALE:  I believe that's correct.


MR. THOMPSON:  Well, that's the number that's in the fourth line of the second paragraph; is that what that number means?


MR. BEALE:  Yes, sir.


MR. THOMPSON:  Thank you.  So then backing up to JT1.5, which we think is no later than Q1 of 2009, is this the point in time when someone conceived the possibility of recovering amounts from ratepayers?


MR. BEALE:  I really don't know what that point in time was, or if this document influenced that.


Certainly we were considering the provisions in the Green Energy Act that would allow this cost recovery, and were beginning –- and I would say judging from these documents, we were at a very early stage of considerations on how that might, in fact, flow.


MR. THOMPSON:  Well, am I correct that funding started off from MEI revenues, and then at some point subsequently the idea was conceived that some of these costs could be recovered from ratepayers?


MR. BEALE:  Yes, I think that's true.  Probably more in the context of having been asked a question, since these conservation programs are essentially saving electricity and natural gas, much like utility programs, could we -- would it be reasonable to develop a proposal like this for the cost recovery of these programs?


MR. THOMPSON:  So did that come from the Minister, that request?


MR. BEALE:  I can't actually recall where that came from, I'm sorry.


MR. THOMPSON:  In any event, the heading on this document is:  "Reallocation of MEI program costs to ratepayers."


Is that the label that was used to describe the concept?


MR. BEALE:  That was the label that was on this document.  I don't know that it had ever been articulated as that in any other document.


MR. THOMPSON:  Now, in terms of what prompted this, the facts that prompted this consideration of a proposal to reallocate MEI program costs to ratepayers, if we go down on the first page of this document, it says under "Rationale":

"MEI's multi-fuel conservation programs have been more successful than anticipated in terms of levels of participation and are placing increasing pressures on the Treasury."


What does that mean?  Does that mean that --


MR. BEALE:  Just what it says.


MR. THOMPSON:  Does that mean that the revenues that were being budgeted for the program spending turned out to be under-budgeted?


MR. BEALE:  Yes.


MR. THOMPSON:  And what was the measure of the deficiency, roughly at the time that this document was created?


MR. BEALE:  Not knowing what the document was -- if this document was prepared in the first or third quarter of the fiscal year '08, '09, the program would have been running only for nine months.  So it would have been a reflection on a program that had not been in the market very long, and was experiencing some success.


The quantum under discussion here, I am not quite sure what that staff member might have been referring to, but I think it is more a statement of fact that the program was successful and placing pressure; it was an outcome of the program, not a rationale for this particular document.


MR. THOMPSON:  Well, are you able to give us some sort of order of magnitude of the deficiency that was being created in the MEI's budget as a result of the take-up of these programs being more successful than anticipated?


MR. BEALE:  I believe in the first year of the full delivery of the program, we went back to Treasury Board and requested an additional $19 million to the program in I think it was the third quarter.  It was in rough numbers as you have asked for.


MR. THOMPSON:  And then in the second year, what was the additional request, or I guess request for additional funds is what you are describing; right?


MR. BEALE:  Well, I guess in March sometime after this, or probably even after the Green Energy Act had been tabled, the federal government announced that they intended to increase their program, increase the incentive levels for their program, and it would have been about another $80 million that our program would have required to match the federal government.


MR. THOMPSON:  But did that prompt a return to Treasury Board with a request for further funds?


MR. BEALE:  No.  That was done through the budget-setting process.  It was not a submission in the same sense we spoke of earlier with that Treasury Board submission.


MR. THOMPSON:  I see so --


MR. BEALE:  It was part of the budget process.


MR. THOMPSON:  So it led to a much larger number in the budget than the previous year?


MR. BEALE:  Yes, for that program; for that fiscal year, yes.


MR. THOMPSON:  All right.  And is it around that time that this concept emerged, reallocation of MEI program cost to ratepayers?


MR. BEALE:  No.  I think we have already established that this document would have been before that.  This document -- this document would have been produced in what would have been the first full year of delivery of this program, where our experience with the program was not high.


And at that time, we were already seeing that the program was going to be successful.


MR. THOMPSON:  All right.  So would I be correct to understand, then, it's the 19 million, approximately, that was the deficiency at or about the time this concept of reallocation of MEI program cost to ratepayers emerged?


MR. BEALE:  It may have been.  I don't know the date on this document.  I do know in around the time that we did go back to Treasury Board.  It was in November or December of that year.  This could have been before.  It could have been after.


It could have been a general statement acknowledging that the program was showing some success and would be placing some pressure on our budgets.


MR. THOMPSON:  All right.  Now, Mr. Warren asked you -- I am on the next page -- the initials PK and Ken. N., and on the following page is a reference to Paul K.  Is PK and Paul K. one and the same?


MR. BEALE:  Yes, they are.


MR. THOMPSON:  All right.  And Paul K. is a member your staff.  Is Ken N. a member of your staff, as well?


MR. BEALE:  He was at that time.


MR. THOMPSON:  And are either of these gentlemen the author of this document, or do you know who the author of the document is?


MR. BEALE:  I am presuming the author is PK, since the notes seem to be from him.


MR. THOMPSON:  And his position within the Ministry was what?


MR. BEALE:  He would be a senior policy advisor in the conservation policy unit.


MR. THOMPSON:  Now, on the next -- sorry, on the page where Paul K. appears, it's page number 3.


MR. BEALE:  Yes.


MR. THOMPSON:  Under "Implementation", it says:

"MEI seeks the necessary legislative changes to enable a flexible and transparent cost recovery process..."


Did I correctly understand you to say that those legislative changes were the amendments to the GEA Act that you were discussing with Mr. Warren?


MR. BEALE:  I believe that would be correct, yes.


MR. THOMPSON:  Now, there is a -- I believe it's a slide presentation that follows, which is Exhibit JT1.5, Exhibit 3, and it's prepared on April the 20th, 2009, apparently.


And on the cover sheet of this, at the top, there is a note, "Exhibit program cost recovery 2009-04-27 plus PK's comments."  Can you just explain what this document was, and who presented it and to whom it was presented?


MR. BEALE:  My recollection was that it was presented to the Minister or his staff.  The document was prepared about a month after the Green Energy Act had been passed.  So this would have been our first opportunity of taking the Green Energy Act as passed and begin to have a discussion on how we could see the regulation being put together and implemented; but a very early document, again, in the cycle of regulation development.


MR. THOMPSON:  The next document is J1.5B, Exhibit 1.  I don't think there is a date on it.  Can you help me with the date of it?


MR. BEALE:  I have to apologize.  I am not sure why the date was not included on the deck, but the date of the presentation was December 9th, 2009.


MR. THOMPSON:  Sorry?


MR. BEALE:  December 9th --


MR. THOMPSON:  November?


MR. BEALE:  December 9th.  Sorry, maybe I am not speaking quite clearly enough.  December 9, 2009.


MR. THOMPSON:  Yes.  And this was a presentation by whom to whom?


MR. BEALE:  I recall this presentation.  This presentation was to the Minister.  I would have been present.  Others would have, as well.


MR. THOMPSON:  So did you present it or did others present it?


MR. BEALE:  I probably presented it, yes.  I can't recall precisely, but typically I would.


MR. THOMPSON:  By this time, would I be correct that the '09/10 fiscal -- fiscal '09, fiscal '10 budget had in it this $142,800,000, anticipated recovery from the mechanism included?


MR. BEALE:  Yes.  That would be correct, had the full proposal gone forward, yes.


MR. THOMPSON:  Now, the second page of this document, there is a reference to:

"MEI staff have worked extensively with internal and external stakeholders..."


MR. BEALE:  Yes.


MR. THOMPSON:  Could you describe for me what is meant by "internal stakeholders"?


MR. BEALE:  We would have had -- we certainly had discussions with the Ontario Energy Board.  We had discussions with the various accounting and Treasury Board officials that would have been having an interest in how this regulation would be put together.


MR. THOMPSON:  And the external stakeholders, from what I have read in the material, appear to include Enbridge, Union, IGUA and the Electricity Distributors Association; is that right?


MR. BEALE:  Yes.


MR. THOMPSON:  Can you tell me why that subset was selected as the external stakeholders?


MR. VIRANI:  We would object to that question.  The specific categorization of stakeholders is irrelevant to this constitutional analysis.


The Board's decision on the motion, dated June 8th, indicated that the stakeholder consultations were irrelevant, and they were redacted for that purpose.


MR. THOMPSON:  The next page under issue portioning the charges has a list of considerations, one of which is:

"What is the constitutional law assessment of whether the recovery may be viewed as a regulatory charge or tax?"


I take it, then, that that issue had been identified by somebody as of that point in time?


MR. BEALE:  Sorry, what page are you on, Mr. Thompson?


MR. THOMPSON:  It's page 5 of this exhibit, JT1.5(b), Exhibit 1.


MR. BEALE:  Yes.


MR. THOMPSON:  And it's under "Considerations on which customer class is charged and for how much," the last bullet point:

"What is the constitutional law assessment of whether the recovery may be viewed as a regulatory charge or tax?"


And I concluded from that, that that issue had been recognized as being an issue at that point in time?


MR. BEALE:  It was a consideration, yes.


MR. THOMPSON:  Can you tell me whether any stakeholders were taking the position that what was going on was unconstitutional?


MR. VIRANI:  Again, I'm sorry, Mr. Thompson.  We would object to that question.  What the stakeholders' views were about the constitutionality of the assessment is not relevant as per the Board's decision, and I would refer you to that Decision of June 8th, at page 13 of the decision:

"Matters dealing with stakeholder considerations are not relevant and their disclosure may be prejudicial."


MR. THOMPSON:  Well, what about the Minister's assessment?  Is that relevant?


MR. BEALE:  The Minister would --


MR. VIRANI:  The Minister's -- one moment, Mr. Beale.


The Minister's assessment would form part of the solicitor/client privilege that attaches to the solicitation and provision of that advice, which is privileged and it was not –- it was also upheld, that claim of privilege was also upheld by the Board in the June 8th decision.


MR. THOMPSON:  Thank you.


On page 9 of this particular exhibit, Mr. Beale, under the heading "Cash flow" the third bullet point reads:

"To meet the July 31, 2010 accounting rule, collection from customers must precede remittance of the funds to the government, or otherwise the utility will incur a negative cash flow by remitting funds to government before collecting from customers, something utilities oppose."


What is the July 31, 2010 accounting rule that's referenced there?


MR. BEALE:  The remittance of the assessment was into a special purpose account, which is an accounting treatment for receiving revenues of this kind, which allows them to go into an account but not into general revenue.


My understanding of the accounting rules surrounding the SPA is they are a cash account and need to have been received by July 31st of whatever particular year it was, because that was the date at which the books were closed.


That's my understanding of the accounting treatment, but it is an accounting tool.


MR. THOMPSON:  Now, this document dated December 9, 2009 concludes with some timelines at page 15, dealing with writing the regulation, Ministry approval, LRC and Cabinet approval.


Do you know generally whether that timeline was adhered to?


MR. BEALE:  Not quite.  If you look down the task, the first reference for government approval would have been to go to LRC on January 25th.  In fact, we went to LRC on -- and I will give you the date for JT1.7, which was February 22nd.  We went to LRC on February 22nd and we went to Treasury Board a week in advance of that, on February 18th.


MR. THOMPSON:  So a bit of slippage?


MR. BEALE:  A bit of slippage.


MR. THOMPSON:  What does "LRC" stand for?


MR. BEALE:  That's the Legislation and Regulations Committee of Cabinet, which reviewed the regulation and recommended it to Cabinet.


MR. THOMPSON:  So this document that we referred to earlier, JT1.6 and 1.7, dated February 18, is pretty close to the time when they went to LRC?


MR. BEALE:  A week before.  It was considered a step that we needed to make before going to that Cabinet committee.


MR. THOMPSON:  And this document contains a slight change in the game plan, where it concludes there would be no recovery from gas utilities; that's in the first paragraph on page 1?


MR. BEALE:  Yes.


MR. THOMPSON:  And it goes on to say that the cost recovery would be limited to the 53.695 million from electricity utilities only?


MR. BEALE:  That's right.


MR. THOMPSON:  And the rationale for that change in plan was what?


MR. VIRANI:  Sorry, we would object to that response, as well, Mr. Thompson.


The basis upon which that decision was taken involved political considerations, which are irrelevant as per the Board's order of June 8th.


MR. THOMPSON:  All right.  Well, then, I will just confine myself to the words of the document, then.


The second paragraph goes on and references the 142.8 million minuted in the 2009, '10 -- it's got RB – R, small-b –- capital-R, small-b, capital P.


What does that stand for?


MR. BEALE:  That's the budget submissions that Ministries make for the coming fiscal year.


MR. THOMPSON:  So the date of the '09, '10 budget submission that included 142.8 million would have been approximately what?


MR. BEALE:  It would have been in the first -- final quarter of the preceding year, of '07, '08.


MR. THOMPSON:  All right.  Thank you.


The document on the second page talks about a rate increase expected to be approved by the Ontario Energy Board.  Was it then contemplated that these assessments would be approved by the OEB for inclusion in rates?


MR. BEALE:  The intention would be for the assessment to be directed to the Ontario Energy Board, who would then invoice the LDC community for their pro-rata share of that assessment.


MR. THOMPSON:  All right.  Well, I think when the Board issued those invoices, it was quite careful to say in its covering letter this was not a rate approved by the Board, or words to that effect.  Do you recall that?


MR. BEALE:  I don't have the letter with me, but that is consistent with what I recall; yes.


MR. THOMPSON:  Now, moving forward, then, to section 3 of this document where there is discussion of options, Mr. Warren was talking to you about this page, but under option 2, it says:

"The ministry could forego all recovery in fiscal 2009-10. A portion of the minuted revenue that was expected to be recovered in this fiscal year could be partially offset from MEI savings that were identified through the third quarter report, however there would still be a fiscal impact of $38.8 million..."


Do you see that?


MR. BEALE:  I do.


MR. THOMPSON:  And then if you go over to the next page, starting at the bottom of the page where it's discussing government fiscal impact, just stopping there, what does that mean?


MR. BEALE:  Government fiscal impact?


MR. THOMPSON:  Right.


MR. BEALE:  The fiscal impact of any one of these options on the government's fiscal plan.


MR. THOMPSON:  Could I equate that if there is a shortfall in an amount the government has budgeted, that would be a government fiscal impact?


MR. BEALE:  It could be.


MR. THOMPSON:  Could be, okay.  And then at the top of the page 5, there is a chart for these options 1, 2 and 3; do you see that?


MR. BEALE:  Yes.


MR. THOMPSON:  And the minuted recovery in the first column, that I understand was the amount that was originally included in the budget for '09 and '10?


MR. BEALE:  Yes.


MR. THOMPSON:  And then in the second column, what's being identified there is the proposed recovery under options 1, 2 and 3 that are described on the previous pages?


MR. BEALE:  That's correct.


MR. THOMPSON:  And then the third column has "Savings Identified in Q3".  What does that refer to?


MR. BEALE:  Those are internal Ministry savings that were identified at the third quarter as not being required to meet the purposes of the Ministry.


MR. THOMPSON:  All right.  And so under option 2, if you go back to the page 3, this is where there would be no cost recovery.  Under option 2, there would be a fiscal impact of $38.8 million.  That's what it's saying in words there.  Have I read that correctly?


MR. BEALE:  That's right.


MR. THOMPSON:  And am I correct that that's the difference between the 142.8 of revenues that had been budgeted and the savings of 104?


MR. BEALE:  Yes.


MR. VIRANI:  Mr. Thompson, just if it may assist, and I apologize for our copying, but in the far right column which is sort of shaded, it meant to indicate those figures.


So the first figure on the first line is, in parentheses, 14.9; the second figure is 38.8, not in parentheses; and the third figure is 125.4 in parentheses.


So I apologize if that wasn't clear enough in terms of the way the material copied.


MR. THOMPSON:  Okay.  Well, I figured that's what must be there.  But, in any event, am I correct, Mr. Beale, that when you collect 53.7, the government is $14.9 million ahead of the game?


MR. BEALE:  Allowing for the savings, yes, identified, and, in your words, ahead of the game $125 million in the event that option 3 was selected.


MR. THOMPSON:  Right.  And is that the -- when Mr. Warren asked you about reduced risk from a policy perspective, does that encompass the perception that the government would be ahead of the game would be an unsatisfactory policy perspective?


MR. BEALE:  I don't believe that that was part of the consideration.  It was simply an observation that there had been insufficient consensus on moving forward with that option.


MR. THOMPSON:  The Cabinet document, which is the Exhibit 3, does it have a date?


MR. BEALE:  Yes.  That's the one I referred to as February 22nd, 2010.  That's the legislation and regulations committee approval form.


MR. THOMPSON:  Oh, thank you.  Thanks very much.  Those are my questions.


MR. MILLAR:  Is there anybody else?


Okay, unless there are any closing remarks from anyone, I think that concludes --


MR. VIRANI:  Sorry, Mr. Millar, if we could just adjourn for ten minutes just to discuss whether we would be doing any re-examination of our witness?


MR. MILLAR:  Sorry.  Of course, yes.  I forgot that, yes.  Why don't we take a ten-minute break and we will come back?


MR. VIRANI:  Thank you very much.


--- Recess taken at 10:37 a.m.

--- On resuming at 10:47 a.m.

MR. MILLAR:  We are back.  I will turn it over to Mr. Virani, who I understand has a couple of redirect questions.

Re-Examination by Mr. Virani:


MR. VIRANI:  Thank you, Mr. Millar.


Mr. Beale, in terms of your cross-examination by Peter Thompson, he took you to a document, which I would ask you to turn up.  It's JT1.6 and 1.7, Exhibit 2.


And you were looking at a chart, which is on page 5 of that document at the top of the page?


MR. BEALE:  Yes.


MR. VIRANI:  And Mr. Thompson was asking you about the various column headings, and he asked you about the savings identified in Q3; do you see that column?


MR. BEALE:  Yes.


MR. VIRANI:  Can you explain to us how that figure of 104 million was determined or calculated?


MR. BEALE:  In our third quarter report, the Ministry departments would have been looking at their budget forecast, their commitments, and identifying any savings that they might anticipate for the end of the fiscal year.  And as I recall, that was the estimate that came from the combined Ministry of Energy and Infrastructure budget reconciliation to the end of the year.


MR. VIRANI:  Can you explain the relationship between that figure and that calculation and the programs that are in issue in this litigation?


MR. BEALE:  One of the options had been to recover only from electricity utilities, for example, and that recovery would have been $54 million, roughly, obviously less than the minuted amount that had been approved for the Ministry.


The Treasury Board submission was identifying that, because of the savings that were identified, there would have been no additional impact on the fiscal plan.


We weren't asking for any new money, as a result.


MR. VIRANI:  And the savings identified, were those -- as part of the 104 million, were those savings that relate to the two programs at issue here?


MR. BEALE:  No.  Those are the savings from other parts of the Ministry.


MR. VIRANI:  Thank you.


I have no further questions, Mr. Millar.


MR. MILLAR:  Thank you very much.


I think that concludes our session today.  Thank you to all the parties, and we are adjourned.


--- Whereupon the Conference adjourned at 10:50 a.m.
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