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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0.1998, c.15, Schedule B, as amended (the “OEB Act”)

AND IN THE MATTER of an application by Grand Renewable
Wind LP (the “Applicant”) for an order under section 92 and
subsection 96(2) of the OEB Act granting leave to construct an
electricity transmission line and related facilities.

SUBMISSIONS OF
HALDIMAND COUNTY HYDRO INC.

PART I. INTRODUCTION

1)

Haldimand County Hydro Inc. (“‘HCHI”) is the licensed electricity distributor in Haldimand
County where Grand Renewable Wind LP (the “Applicant’” or “Grand Renewable”)
proposes to construct the transmission line and ancillary facilities (the “Project”) that are the
subject of this Application. The ancillary facilities include the interconnection station, two
transition stations and a collector substation. Grand Renewable is in the process of
developing a 153.1MW wind farm. The recently created independent Grand Renewable
Solar LP" is proposing to construct a 100MW groundmount solar project and connect it to
the Project. Both the wind farm and the solar farm will connect to the transformer station
which connects to the transmission line.

The route selected by the Applicant for the 230kV transmission line is virtually all within the
Haldimand County Road right-of-way (“ROW”). The transmission line is approximately
19km long with approximately 18.3km above ground on 28m high metal poles and the
remainder is to be installed underground.

HCHI specifically requests:
a) The Board, prior to granting leave to construct in this Proceeding, seek evidence from

the Ontario Power Authority (“OPA”) for a regional transmission plan that incorporates
the two additional nearby projects, Summerhaven Wind Energy Centre

! At the time of the Application, Grand Renewable Solar LP was identified at Exhibit A, Tab 2, Schedule 1, para. 6
as a “yet-to-be-formed special purpose entity”.
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(“Summerhaven”) and the Port Dover and Nanticoke Windfarm (“PDNW”) and the
potential for a coordinated, common location transmission connection;

b) That any leave to construct that is granted include in the Order appropriate conditions to:
i) Minimize the impact and potential impact upon HCHI;

i) Ensure the Applicant compensates HCHI for any costs/expenses incurred by HCHI
as a result of the Project; and

c) A decision that the Applicant either requires a transmitter license or that the Board may
upon request at some future date direct the Applicant to provide access to HCHI or
Hydro One Networks Inc. (“Hydro One”) provided such access is determined to be in
the public interest.

4) The submissions will deal with the background and conduct of this proceeding; address the
HCHI participation and position regarding this application; the issues identified by the Board
and HCHI's submissions regarding the approach to the interpretation of the OEB Act.

PART II. BACKGROUND AND PROCEEDING

5) On February 28, 2011 the Applicant filed the Application with the Board. However, the
Applicant went on to request the Board not commence the proceeding. An excerpt from the
Applicant’s letter is provided below:

“While the Application is being filed today, the Applicant requests that Board delay
issuing a letter of direction directing the Applicant to issue the Notice of Hearing and
Application until the Applicant has confirmed certain preliminary stakeholder
arrangements.”

6) The Applicant indicated that at Exhibit A, Tab 2, Schedule 1, para. 19, that it planned to hold
a second public information session in May 2011 and anticipated receiving a decision from
the Ministry of the Environment regarding the renewable energy approval in September
20112

7) On April 13, 2011, six weeks after the original Application was filed, the Applicant filed an
updated Application.

8) A map showing the approximate location of the transmission line was included at Exhibit B,
Tab 3, Schedule 2. The map was devoid of any specific information regarding the
alignment of the proposed transmission line within the municipal ROW or the extent of
impact on the HCHI distribution system. The Application also included the cross-section of
the tangent steel pole (Exhibit B, Tab 4, Schedule 5) which made no provision for joint use.

9) As such, HCHI was left to without sufficient information to understand how the project would
impact HCHI and its ratepayers.

? Applicant Response to HCHI IR#5(f) anticipates filing the renewable energy approval in October 2011 and
receiving a decision in January 2012.
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10) HCHI applied for intervenor status which was granted by the Board. In response to the
Notice of Application many individuals sought to participate in the proceeding. The Board
issued a Decision and Order Granting Intervenor Status on July 12, 2011.

11) On April 29, 2011, HCHI filed a notice of motion, see attached Tab A3, in both EB-2011-
0027 and EB-2011-0063 requesting the Board conduct a generic proceeding regarding
certain issues related to distribution, transmission and renewable generation. The Board
acknowledged the importance of the issues raised by HCHI and indicated that many of the
issues may be dealt with as part of the Regional Transmission Planning process. Further,
the Board indicated that some issues were premature to consider in April 2011. An excerpt
of the Board’s Decision and Order on the Motion is provided below:

“As a result, the panel is of the view that even if the Board was prepared to
consider these issues on a generic basis, it would be premature to do so at this
time.

The Board notes that some or all of these issues may properly be considered as
part of the Board’s Regional Planning initiative, but makes no determination as to
whether or to what extent the issues may be accommodated within the scope of
that exercise.”

12) In HCHI’s view, several of the potential issues that HCHI raised in its Notice of Motion have
subsequently made their way into EB-2011-0027 and EB-2011-0063 and are before the
Board as part of the leave to construct proceeding and the issues raised by the Board in
Procedural Order No.3.

13) HCHI intervened in this proceeding to ensure that the proposed Project did not adversely
impact HCHI, its distribution system or customers. Locating transmission facilities in close
proximity to distribution facilities can lead to issues affecting reliability and quality of service
in the form of stray voltage, induced currents, ground potential rise, arcing and additional
restrictions for operating and maintaining the distribution facilities.

14)In EB-2011-0027 HCHI had retained Kinectrics, a technical consultant, to understand the
potential issues from installing a 230kV transmission line in a municipal ROW in close
proximity to its distribution system. HCHI filed evidence on May 30, 2011 (the “Kinectrics
Report”) prepared by Kinectrics which confirmed the very real potential that the
transmission lines could adversely impact the distribution system. The Kinectrics Report
analysed both a 2km and a 20km scenario of parallel transmission and distribution facilities.

15) This Application, EB-2011-0063, located within a municipal ROW has the high potential to
raise many of the same concerns that were present in EB-2011-0027.

16) As this Proceeding has evolved, HCHI has raised issues that are of general importance to
the regulatory framework governing the connection of renewable projects as recognized by
the Board in Procedural Order No. 3 wherein the Board stated:

? The Notice of Motion only is appended to these submissions. The remainder of the motion materials are not
attached but are available on the Board’s website.
4 EB-2011-0027/EB-2011-0063/EB-201 1-0127, Decision and Order on Motion.
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This proceeding represents one of the first times since the enactment of the Green
Energy and Green Economy Act that the Board has considered a leave to construct
application from a renewable generation facility. Perhaps not surprisingly, there appears
to be some level of disagreement amongst the parties regarding exactly what is within
the scope of the proceeding. Although the Board has received a number of submissions
(in the form of letters to the Board secretary’s office) regarding parties’ views on
jurisdictional issues, this has not occurred in a structured manner and the Board is not
prepared to make any rulings at this time. The Board is prepared, however, to move to
the argument phase of the hearing.

Without seeking to limit the extent of parties’ submissions, the Board would be assisted
by argument addressing the following questions:

1. What are the responsibilities, if any, of the Applicant to provide access to its proposed
Transmission Facilities?

2. Are broader transmission planning issues (i.e. beyond the Transmission Facilities
proposed in the Application) relevant considerations in this proceeding? What
responsibilities does the Applicant have, if any, with respect to broader transmission
planning issues?

3. Does the fact that the proposed facilities will be located largely within a municipal right
of way have any bearing on the Applicant’s obligation regarding future requests for
connection?

4. Does section 96(2) permit the Board to consider the impact of the proposed
Transmission Facilities on the reliability of the current or future distribution system
owned and operated by HCHI?

17) HCHI's concerns include reconciling the overall purpose of the Board and its applicability to
the present leave to construct proceedings.

18) The Applicant’s proposed project is located within a few kilometres of two other significant
renewable energy generation projects: (1) Summerhaven Wind Energy Centre
(“Summerhaven”) and (2) the Port Dover and Nanticoke Windfarm (“PDNW").
Summerhaven is the subject of a separate leave to construct proceeding EB-2011-0027.

19) The IESO had strongly recommended that these two projects should have a common
connection location for the connection to the Hydro One Networks Inc. transmission grid.

20) Further, the evidence of Hydro One Networks Inc. (“Hydro One”) in EB-2011-0027, Hydro
One Response to IR#2 , see attached Tab B, was that a common connection location for
the Summerhaven and PDNW projects would cost approximately $10 million less than
separately located connections. Hydro One’s response to IR#4 included a list of benefits of
a common connection.

21) In the response to HCHI IR#2(h), the Applicant stated that it had considered another route
for connecting to the Hydro One transmission system that would be even closer than the
current proposal to the Summerhaven and PDNW projects. This other route would appear
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to provide a viable alternative connection but would need to be co-ordinated by the
proponents of the 4 generation projects.

“At the June meeting of the Applicant, the IESO, OPA, OEB, Hydro One and
MEI, all parties expressed a preference for Option 1, Option 4, and Option 6.
Option 1 was replaced with Option 5 since it was preferred by the Applicant to
remain clear of the NextEra and Capital Power wind generation projects......

The short-listed three route options (4,5 and 6) were presented to the public at
the first GREP Public Meeting in July 2010......”°

22)Option 1 would potentially achieve the goal of a coordinated regional transmission
connection.

23) However, Option 1 was abandoned, prematurely in the view of HCHI, by the Applicant
merely to avoid the Summerhaven and PDNW projects. The inference is the regulatory and
contracting regime seemed to be driving renewable generators to behave solely in their own
interest — which HCHI acknowledges is not necessarily inappropriate — but to evade a
proper integrated planning process. Evading proper planning is not in the public interest.
However, the purely private interest did not coincide with the broader public interest
mandate or Board objectives incorporated into the OEB Act, section 1.

24) On August 2, 2011, the Applicant filed the final System Impact Assessment, dated May 5,
2011, and the Customer Impact Assessment dated March 23, 2011.

25)On August 25, 2011 HCHI submitted a letter (the “August Letter”) asking the Board to
consider making a request of the Minister of Energy to issue a directive pursuant to the OEB
Act, section 28.6.

26) The August Letter included a map, see attached Tab C, which showed the transmission and
connection facilities of the 4 generating facilities. It also included Option 1, slightly modified
which avoid the municipal ROW (“Modified Option 1”). The Modified Option 1 would not
only achieve a common connection consistent with a regional transmission planning
approach but would not result in the unnecessary use of the municipal ROW for
transmission facilities.

27) The current proposals have, combined, approximately 28km of 230kv transmission lines and
3 separate connection locations within a few kilometres of each other. The Modified Option
1 would have a single common connection location and less than 25km of transmission line.

28) The Applicant indicates at paragraph 50 of its submissions the following:

“Transmission planning is carried out on an integrated basis which looks at broad
system needs. It is led by the Ontario Power Authority, an independent agency
which has a neutral perspective of transmission and generation opportunities and is
capable of giving expert advice to the Board that is informed by it view of the public
interest in system planning. As the Board noted, “The Board agrees that the starting
point for transmission project development should be an informed, effective plan

> Applicant Response to HCHI IR#2(h).
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from the province’s transmission planner, the OPA.”** This role could be carried out
through an IPSP or other Board proceeding specifically designed for that process.
Any such proceeding will attract a range of participants and perspectives.”

29) HCHI agrees that integrated transmission planning should occur.
30) HCHI agrees the Ontario Power Authority (“OPA”) has a major role to play.

31)However, HCHI would note, the OPA has not progressed to receive consideration or
approval an Integrated Power System Plan or a Long-Term Energy Plan and therefore must
rely upon the authority and direction of the Minister of Energy to direct its activities. Further,
the OPA only proposes the IPSP or LTEP, but must come before the Board to seek its
approval.

32) As the approval body for the IPSP and leave to construct proceedings, the Board has a
major role to play in integrated regional transmission planning..

33) HCHI would note that a regulated utility is required to submit a Green Energy Plan as part of
its rate applications. The Green Energy Plan must be reviewed by the OPA and the utility is
obligated to provide such evidence to the Board. Such Green Energy Plans include
provisions for the coordination of the connection of renewable generating facilities which are
typically of a modest capacity.

34)In a situation, such as the present where more than 400MW of renewable generation is
seeking connection, the need for a proper review and coordination of the connection is far
greater.

35) The only evidence in this Proceeding concerning the OPA is that it attended a meeting in
June 2010 and was apparently in favour of 3 routes — including a route that appears to
provide greater system benefits — Option 1 — that would at least achieve the co-ordination of
the connection of Grand Renewable, Summerhaven and PDNW projects.

36) There is no evidence, to date, which supports the proposed route as the best alternative
from a regional planning perspective.

PART Il HCHI POSITION REGARDING THE APPLICATION

37)HCHI does not support locating transmission facilities within a municipal right-of-way. The
installation of transmission poles will inhibit the ability of public utilities such as HCHI that
rely upon the right-way to provide service to their customers. The Applicant has indicated
that it proposes install a 1.5metre diameter caisson® with each pole centred 2.2metres from
the edge of the right-of-way. When one considers the clearance required around such
facilities, approximately 3.75metres of the right-way are required for the transmission line.
Where the Applicant intends to install underground transmission, the below grade impact is
greater but the above grade impact reduced.

38) As such, HCHI believes the Applicant should be required to demonstrate that its proposal is
superior to the abandoned Option 1 and the Modified Option 1.

% Applicant response to HCHI IR#1(c), Schedule A.
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39) In the present situation, it appears to HCHI that the Applicant specifically discontinued an
alternative route, Option 1, that would provide a more optimal transmission connection.

40) HCHI would note that this requirement is consistent with the Applicant Submission,
paragraph 17, wherein the Board’s consideration in a leave to construct includes:

“Is the proposed project needed and is its routing the best alternative?”

41)HCHI submits this fundamental question has yet to be addressed appropriately in this
proceeding. HCHI would note that there has been no follow up opportunity to initial
interrogatory phase and so no opportunity to further explain the decision to not consider the
alternative.

42) It is HCHI's position there is no obligation upon the Board to grant leave to construct merely
because a proposed project would appear to have acceptable impacts when considered in
isolation. This would be an overly narrow reading of the public interest considerations as set
out in the OEB Act, section 96(2), and potentially inconsistent with the Board’s over-arching
objectives in the OEB Act, section 1. HCHI will discuss the relationship between the Board’s
objectives and leave to construct provisions in Part VI below.

43)HCHI is of the view the Board not only has the jurisdiction but must necessarily have the
authority to ensure that optimal or integrated planning is performed in establishing
infrastructure. HCHI would note that there is a process for the construction of enabling
transmission facilities in order permit the coordinated and rational development of the
transmission grid while developing renewable generation. HCHI would submit that it would
be inconsistent with the OEB Act for the OEB to have a process to ensure transmission
facilities are developed appropriately in an enabling scenario but that the OEB would have
no such authority in the present scenario.

44) In the present situation, HCHI indicated that the Applicant’s “Option 1” appeared to provide a
better solution in that it was consistent with the objectives of the Board and integrated
system planning. However, HCHI would support the Modified Option 1 that would appear
to be an even better alternative. The attached map shows the proximity of the proposed
project to the transmission and connection facilities of the other two wind farms.

45)HCHI recognizes there may be situations where there is no alternative to locating the
transmission facilities within the municipal ROW. In such situations HCHI is of the view that
the transmission facilities should be installed underground to limit the interference with
existing and future distribution facilities.

46) In the present circumstances HCHI is of the view that the Applicant should not at this time
be granted leave to construct as requested for the current location. Any leave to construct
approval should ensure that the facilities will further the broader public interest, without
unduly burdening the private interest and should strive to have the least impact possible on
HCHI’s planned distribution facilities.

47)As such, HCHI submits that the current route should not be approved based upon the
current evidence that has been presented. To be clear, HCHI did not just make up an
alternative. This alternative was known to the Applicant and discussed with the IESO,
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Hydro One, the OPA, the OEB and MOE and supported by such government ministries and
agencies.

48) Further, in EB-2011-0027, the IESO strongly recommended a common connection location
for the Summerhaven and PDNW projects. It would appear that Hydro One would also
favour a common connection location. Given the proximity of the Grand Renewable project
a common connection for all projects should have been considered in order to determine if
the option provided the “best route available”.

Part IV. Easement Agreement

49) In reviewing the Application, HCHI would note that the Applicant only requested approval of
the form of agreement provided in Exhibit B, Tab 3, Schedule 2 (“Ground Lease”) and not
the form of agreement for the Haldimand ROW, Exhibit B, Tab 3, Schedule 3. Given the
proposal seeks approval to use the Haldimand ROW for approximately 95% of its proposal,
HCHI believes the request should, to be proper, include the Exhibit B, Tab 3, Schedule 3.
Further, HCHI believes, for the reasons outlined below, that the Applicant should submit a
revised Exhibit B, Tab 3, Schedule 3 consistent with its commitment to not seek exclusivity.

50) HCHI is of the view that an easement is an improper form of agreement for the Applicant to
enter into with the municipality. A road user agreement providing rights consistent with the
provision of the Electricity Act, section 41(2) through (9), see below, is more appropriate.

41. (2) The transmitter or distributor may inspect, maintain, repair, alter, remove or
replace any structure, equipment or facilities constructed or installed under subsection
(1) or a predecessor of subsection (1).

(3) The transmitter or distributor may enter the street or highway at any reasonable time

to exercise the powers referred to in subsections (1) and (2).

(4) The powers of a transmitter or distributor under subsections (1), (2) and (3) may be

exercised by an employee or agent of the transmitter or distributor, who may be

accompanied by any other person under the direction of the employee or agent.

(5) The exercise of powers under subsections (1), (2) and (3) does not require the

consent of the owner of or any other person having an interest in the street or highway.

(6) A person exercising a power of entry under this section must on request display or

produce proper identification.

(7) If a transmitter or distributor exercises a power of entry under this section, it shall,
(a) provide reasonable notice of the entry to the owner or other person having
authority over the street or highway;

(b) in so far as is practicable, restore the street or highway to its original
condition; and
(c) provide compensation for any damages caused by the entry.

(8) Subject to clause (7) (c), the transmitter or distributor is not required to pay any
compensation in order to exercise its powers under subsections (1), (2) and (3), and
the Expropriations Act does not apply in respect of anything done pursuant to those
powers.
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(9) The location of any structures, equipment or facilities constructed or installed under
subsection (1) shall be agreed on by the transmitter or distributor and the owner of the
street or highway, and in case of disagreement shall be determined by the Board.

51) First, an easement is to be registered against the property identification number and many
ROWSs do not have such information. It is unclear if such information is available in the
present circumstances.

52) HCHlI is of the view that there should be no exclusive rights granted to the Applicant. HCHI
would note that neither it nor to its knowledge do any other utilities have exclusive rights.
The Applicant has agreed to modify its documents to eliminate the exclusivity provisions.”
HCHI would suggest that a revised draft of the Agreement should be provided by the
Applicant for Board approval.

53) Given the statutory restrictions, the Community Vibrancy Fund should not be linked to any
such discussion regarding the transmission line. The benefits of the Community Vibrancy
Fund are beyond the scope of this leave to construct proceedings.

Part V. HCHI Participation in this Proceeding

54) The Applicant has indicated and insinuated that HCHI has not participated in this proceeding
in a forthright manner and that it has been our objective to delay a decision in this
proceeding. HCHI categorically disputes these statements and the record supports its
position. The Applicant refers to the motion, a reference to surprising the Applicant with late
evidence regarding the 27.6kV distribution upgrades and delays to support its position.
Given the comments of the Applicant, HCHI feels it has no alternative but to respond directly
to each issue.

55)HCHI submits it participation has been appropriate and has contributed to a proper
consideration of the relevant issues.

a) Upgrade to 27.6kV

56) Grand Renewable carefully implies that it was not aware of HCHI's ongoing program to
upgrade its distribution facilities until the interrogatory phase of the proceeding and that
HCHI was tardy in raising such an issue at a late stage in the process.

57) In this proceeding, there was no earlier opportunity for an intervenor to raise an issue than
during the first (and to date only) round of interrogatories of the Applicant.

58) HCHI would note there has been no provision in any procedural order for intervenors to file
evidence.

59) Following meetings between HCHI and Grand Renewable in the fall of 2010 regarding the
project HCHI confirmed its plans in this respect in a letter from HCHI to the Applicant’s
parent dated December 7, 2010, see Tab D. This information is not a recent revelation to
the Applicant.

” Applicant Submissions, para. 30.
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60) Further, these plans were also part of the EB-2011-0027 proceeding. Counsel for the
Applicant in this proceeding was also counsel for the applicant, Summerhaven, in EB-2011-
0027.

b) Delay

61) The inference that there has been any delay as a result of HCHI’s actions in this proceeding
or that the Applicant has been adversely impacted is not supported by the record.

62) The Applicant delayed the proceeding by approximately 6 weeks when it requested the
Board to defer issue a letter of direction.

63) The Applicant has not yet conducted its second public consultation meeting as part of the
renewable energy approval process. The submission of the renewable energy approval will
occur at some, as yet unspecified future date. HCHI would note that the provincial
government had previously indicated a 6 month processing time for such applications.
Further, HCHI would note that due to delays in processing such applications beyond the six
month period and other factors, the OPA had offered most generators the option to defer the
date of commercial operation by 1 year. The Applicant has indicated that the renewable
energy approval application is planned to be submitted in October 2011.2

64) As such, the leave to construct proceeding has not been the cause of any delay in the
Applicant’s project.

c) Issues — Notice of Motion and August Letter

56) HCHI raised issues of concern in both its Notice of Motion, see Tab A, and its August 25,
2011 letter to the Board (Tab C).

57) Each action was motivated to ensure that proper integrated regional planning occurs. The
evidence in EB-2011-0027 from Hydro One is that there are significant additional costs
resulting from the parties, Summerhaven and PDNW,

58) Based upon the issues raised, HCHI's submits its actions were entirely appropriate.

59) HCHI would note that its position advocated in the August Letter was supported by Hydro
One and is consistent with the position of the IESO. HCHI would note that there is nothing
in this proceeding that would serve to increase HCHI’'s rate base and it has no financial
incentive to raise these issues.

PART VI. THE BOARD, ITS ROLE AND APPLYING THE STATUTORY TEST

60) In this section HCHI is providing submissions as to the proper approach to interpreting the
relevant legislative provisions. The approach advocated by HCHI will help inform the
approach HCHI has taken in responding to the four issues for which the Board is seeking
comment.

¥ Response to HCHI IR#5(f).
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61) The fundamental issue is involves the Board approach in a leave to construct process to
balance the broader public interest and integrated planning with that of the private interest.
HCHI submits that the private interests cannot supplant or displace the public interest. The
Board is often required to balance such interests in proceedings and the courts have
recognized that the Board has the statutory obligation to ensure the public interest is
satisfied.

62) Further, HCHI submits that this analysis is already part of the Board’s practice in considering
whether the route selected was the best alternative.

63) The law has considered the concept of the Board’s obligation and determined that the
general public interest and the not the local interests or parochial interest govern the Board’s
actions and decisions. An excerpt from Union Gas v. Dawn (Township)'?, Mr. Justice Keith
stated for the court, at p. 731 is provided below:

In my view this statute makes it crystal clear that all matters relating to or
incidental to the production, distribution, transmission or storage of natural gas,
including the setting of rates, location of lines and appurtenances, expropriation
of necessary lands and easements, are under the exclusive jurisdiction of the
Ontario Energy Board and are not subject to legislative authority by municipal
councils under the Planning Act.

These are all matters that are to be considered in the light of the general public
interest and not local or parochial interests. The words “in the public interest”
which appear, for example, in s. 40(8), s. 41(3) and s. 43(3), which | have
quoted, would seem to leave no room for doubt that it is the broad public interest
that must be served...

Persons affected must be given notice of any application for an order of the
Energy Board and full provision is made for objections to be considered and
public hearings held.

In the final analysis, however, it is the Energy Board that is charged with the
responsibility of making a decision and issuing an order “in the public interest”.

64) HCHI submits that this balancing of interests and ensuring the broader public interest is
served is still required even given the revisions to the OEB Act, section 96(2), that have
occurred over the past decade.

65) The Applicant’s contention that the Board is severely curtailed or restricted in a leave to
construct proceeding is not correct and ignores the role, function and purpose of the Board
in regulating the electricity industry as set out by statute and recognized by courts which
suggest a broad mandate in furtherance of the public interest. Only when one takes a
purposive approach to the Board’s role can the proper interpretation be given to substantive
provisions such as the leave to construct proceedings.

12 (1977), 15 O.R. (2d) 722, 2 M.P.L.R. 23 (Div. Ct.) at Tab E.
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66) The OEB Act, section 1 obligates the Board to be guided by fundamental principals or
objectives in carry out its responsibilities, including the responsibilities of deciding to grant
leave to construct.

1. (1) The Board, in carrying out its responsibilities under this or any other Act in
relation to electricity, shall be guided by the following objectives:

1. To protect the interests of consumers with respect to prices and the adequacy,
reliability and quality of electricity service.

2. To promote economic efficiency and cost effectiveness in the generation,
transmission, distribution, sale and demand management of electricity and to
facilitate the maintenance of a financially viable electricity industry.

3. To promote electricity conservation and demand management in a manner
consistent with the policies of the Government of Ontario, including having regard
to the consumer’s economic circumstances.

4. To facilitate the implementation of a smart grid in Ontario.

5. To promote the use and generation of electricity from renewable energy
sources in a manner consistent with the policies of the Government of Ontario,
including the timely expansion or reinforcement of transmission systems and
distribution systems to accommodate the connection of renewable energy
generation facilities.

67) HCHI would note that the inclusion of such a section is to be given significant weight in the
manner in which the statute is to be interpreted. As Ruth Sullivan notes:

“Purpose statements may reveal the purpose of the legislation either by
describing the goals to be achieved or by setting out governing principles or
norms. Unlike preambles, they come after the enacting clause of the statute and
are part of what is enacted into law. This makes them binding in the sense that
they carry the authority and weight of duly enacted law. However, like
definitions, and application provisions, purpose statements do not apply directly
to the facts but rather give direction on how the substantive provisions of the
legislation are to be interpreted and applied.”®

68) Sullivan then goes on to state:

“Purpose statements play an important role in the modern “program” legislation.
Such legislation establishes a general framework within which administrative and
legislative power are conferred to achieve particular goals or to give effect to

? Sullivan, Ruth, “Sullivan on the Construction of Statutes” Fifth Edition, LexisNexis Canada Inc., ¢.2008, page

388, Tab F.
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particular policies. Purpose statements set out these policies and goals. They
give context to the entire Act.”"°

69) As such, when the Board is considering a leave to construct application, it should have
regard to and be guided by the principles contained in section 1 of the OEB Act.

70) The Board should not attempt to ignore such principles when interpreting its role. The
amendments to section 96(2) should not oust or pre-empt the Board’s overall objectives and
the Board should understand and read section 96(2) in keeping with the overall purpose of
the OEB Act.

71) The OEB Act prohibits a person from constructing a transmission line without an order from
the Board granting leave to construct. As such, parliament has indicated that certain
infrastructure should not be constructed unless the Board is satisfied that such a project is
consistent with the public interest.

72) The Applicant is proposing to construct approximately 19km of 230kV transmission line and
a related transformer station and connection station and therefore requires the Board to
grant leave.

92.(1) No person shall construct, expand or reinforce an electricity transmission
line or an electricity distribution line or make an interconnection without first
obtaining from the Board an order granting leave to construct, expand or
reinforce such line or interconnection.

73) It is important to consider the history to the inclusion of the requirements in the evolution of
section 96. In 1998, the enactment of the OEB Act as part of the Energy Competition Act,
1998 the Board’s consideration of the public interest was not modified in the statute. The
Board’s consideration of the public interest for electricity projects was further informed by
regulation.

96. If, after considering an application under section 90, 91 or 92 the Board is of
the opinion that the construction, expansion or reinforcement of the proposed
work is in the public interest, it shall make an order granting leave to carry out the
work.

74)In 2003, in response to a dispute regarding certain environmental aspects of a leave to
construct application and other governmental approvals, the OEB Act, section 96(2) was
subsequently amended.

96. (1) If, after considering an application under section 90, 91 or 92 the Board
is of the opinion that the construction, expansion or reinforcement of the
proposed work is in the public interest, it shall make an order granting leave to
carry out the work. 1998, c. 15, Sched. B, s. 96.

(2) In an application under section 92, the Board shall only consider the interests
of consumers with respect to prices and the reliability and quality of electricity

10 Sullivan, Ruth, “Sullivan on the Construction of Statutes” Fifth Edition, LexisNexis Canada Inc., ¢.2008, page
388, Tab F.
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service when, under subsection (1), it considers whether the construction,
expansion or reinforcement of the electricity transmission line or electricity
distribution line, or the making of the interconnection, is in the public interest.
2003, c. 3, s. 66.

75) The OEB Act, section 96(2) was further amended in 2009 to provide support for the use of
renewable energy sources. However, this is not an unqualified support but rather where the
project is consistent with the policies of the Government of Ontario which should be read to
include the statutory objectives of the Board provided in the OEB Act, section 1.

96.(1) If, after considering an application under section 90, 91 or 92 the Board is
of the opinion that the construction, expansion or reinforcement of the proposed
work is in the public interest, it shall make an order granting leave to carry out the
work.

(2) In an application under section 92, the Board shall only consider the following
when, under subsection (1), it considers whether the construction, expansion or
reinforcement of the electricity transmission line or electricity distribution line, or
the making of the interconnection, is in the public interest:

1. The interests of consumers with respect to prices and the reliability and
quality of electricity service.

2. Where applicable and in a manner consistent with the policies of the
Government of Ontario, the promotion of the use of renewable energy
sources.

76) The amendments to highlight or emphasize the “price, quality of service and reliability”
aspects were a result of a dispute over certain aesthetic environmental considerations of a
proposed transmission line and the proper authority for consideration of such a dispute.

77) The question was “Should the Ministry of the Environment or the Ontario Energy Board have
final decision-making responsibility for an element of the project that is not intimately
connected to the function of the project?” The legislation makes it clear, that in such
situations the Board should have deference to the Ministry of the Environment process. It
does not oust the over-arching mandate of the Board to consider the public interest or, in the
present case, broader planning issues.

78)HCHI submits that its approach to statutory interpretation and not reading the words of
section 96(2) in an overly restrictive manner is supported by the words of Sullivan:

“‘Judges are here advised not only to interpret legislation so as to promote its
purpose but also suppress measures designed to avoid the impact of the
legislation and to read words into the scheme, if necessary, to ensure that the
legislature’s true intent is accomplished.”"’

1 Sullivan, Ruth, “Sullivan on the Construction of Statutes” Fifth Edition, LexisNexis Canada Inc., ¢.2008, page

256, see Tab F.
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79) The courts have recognized at times that it is entirely proper to interpret a statute in this
manner and not to give too literal or overly restrictive meaning to the words in a statute.

“While...the expression “confiscated” is distasteful, one should not permit it to
mislead us regarding the purpose of section 25(5). The function of the courts is
not to give the legislature lessons intact. Their function, rather, is to attempt to
discern what the legislature, however clumsily, was attempting to achieve by the
language it used.”"?

80) Further HCHI takes the position that its method of interpretation is more favourable as it
drives a solution consistent with the public interest and the Board’s over-arching mandate.
Where there are two possible interpretations of a statutory provision, the decision maker
should opt for an interpretation that is consistent with the legislative intent as noted by
Sullivan quoting Viscount Simon in Nokes v. Doncaster Amalgamated Collieries Ltd.:

“If the choice is between two interpretations, the narrower of which would fail to
achieve the manifest purpose of the legislation, we should avoid a construction
which would reduce the legislation to futility and should rather accept the bolder
construction based on the view that Parliament would only legislate for the
purpose of bringing about an effective result.”"

81) HCHI submits the evidence indicates that, from the perspective of the consumer and the
public interest, a more optimal solution, Option 1 or the Modified Option 1, may be available
and so the current proposal would not be the best alternative. The Applicant has not
demonstrated how or why the current alternative is superior to the alternative. It seems
antithetical to HCHI that a regulatory scheme to advance the public interest would endorse
an inferior option for the very public the Board is intended to protect.

Part VII. Board Issues

1. What are the responsibilities, if any, of the Applicant to provide access to its
proposed Transmission Facilities?

82) If a transmitter is not exempted from the obligation to obtain a license pursuant to section
57(b) of the OEB Act, then the section 26 of the Electricity Act requires the transmitter to
provide non-discriminatory access in accordance with the provisions of that license.

26. (1) A transmitter or distributor shall provide generators, retailers and
consumers with non-discriminatory access to its transmission or distribution
systems in Ontario in accordance with its licence.

2 4ir Canada v. British Columbia, [1989] S.C.J. No. 44, [1989] 1 S.C.R. 1161 at 1193 (S.C.C.) see Tab G.
13 Sullivan, Ruth, “Sullivan on the Construction of Statutes” Fifth Edition, LexisNexis Canada Inc., ¢.2008, page
257, see Tab F.



EB-2011-0063
Submissions of HCHI
Filed: September 23, 2011
Page 16 of 19

83) HCHI would submit that not having a license does not prohibit the imposition of an obligation
to provide access. Itis HCHI's position that even where the exemption exists; there may be
situations where access can and should be ordered by the Board.

84) HCHI disagrees with the Applicant that O. Regulation 160/99, section 2.2.1, provides a
complete bar to providing third party access.

2.2.1 Sections 26 and 28 of the Act do not apply to a transmitter or distributor
that is exempted from clause 57 (a) or (b) of the Ontario Energy Board Act, 1998
by section 4.0.1, 4.0.2 or 4.0.3.2 of Ontario Regulation 161/99.

85) The Applicant at paragraph 43, contends there are only 2 circumstances in which the
Board’s authority to grant access arise. This is incorrect. Section 2.2.1 only serves to clarify
that non-discriminatory access is not required — it should not be given wider meaning.

86) First, the obligation to provide access is not merely provided by section 26 of the Electricity
Act as section 25.36(1), see below, provides a positive obligation for transmitters to provide
connection for renewable generators. The exemption provided by O. Reg. 160/99 is not
applicable in these circumstances.

25.36(1) A transmitter or distributor shall connect a renewable energy generation
facility to its transmission system or distribution system in accordance with the
regulations, the market rules and any licence issued by the Board if,

(a) the generator requests the connection in writing; and

(b) the applicable technical, economic and other requirements prescribed by
regulation or mandated by the market rules or by an order or code issued by the
Board have been met in respect of the connection.

87) As such, it would appear there is access and non-discriminatory access.

88) It would be inconsistent with the overall legislative scheme for the Applicant to be obligated
to provide a connection to a private interest building renewable generation but have no such
obligation to serve a licensed utility that has an obligation to provide non-discriminatory
access. As such, HCHI submits that non-discriminatory access is not required but that
access may be required.

89) Furthermore, there is no suggestion that the Board’s power to make an order under section
96 has been curtailed such that the Board would not have the authority to ensure as a
condition of being able to build a transmission facility that there is some obligation to provide
a connection or access. Again, such an order would have to be in furtherance of the Board’s
statutory objectives.

90) As such, while the transmitter may avoid having to provide non-discriminatory access, it
does not remove the requirement to provide any access where the Board concludes such
access is in the public interest.

2. Are broader transmission planning issues (i.e. beyond the Transmission Facilities
proposed in the Application) relevant considerations in this proceeding? What
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responsibilities does the Applicant have, if any, with respect to broader transmission
planning issues?

91) Yes. The Board should not be required to approve a project that does not serve or is
contrary to the public interest. While section 96(2) directs the Board to consider certain
issues or factors, it does not oust or pre-empt the Board’s over-arching mandate or
objectives provided in section 1 of the OEB Act.

92) HCHI would note that regional planning for distribution and transmission is in its infancy
which in part explains why there is some confusion around this issue. HCHI would note that
the Board has initiated a regional transmission planning process and would suggest that the
Applicant, where possible should be discussing its projects with area utilities. This is no
different than seeking input from stakeholders as required by the environmental assessment
or renewable energy approval process.

93) HCHI would note that on the natural gas side, applicants circulate the environmental report
for a proposed pipeline to the Ontario Pipeline Coordinating Committee prior to submission
to the Board. HCHI sees merit in a regime that connects regional planning with a formal
mechanism to solicit and receive comment on future applications.

94) HCHI’s position in this respect is consistent with the statement in paragraph 50 of the
Applicant’s submission, see below, and the Board’s obligation to consider whether the route
selected is the best alternative which the Applicant acknowledges is part of the Board’s
consideration.

“Transmission planning is carried out on an integrated basis which looks at broad
system needs. It is led by the Ontario Power Authority, an independent agency
which has a neutral perspective of transmission and generation opportunities and is
capable of giving expert advice to the Board that is informed by it view of the public
interest in system planning. As the Board note, “The Board agrees that the starting
point for transmission project development should be an informed, effective plan
from the province’s transmission planner, the OPA.”** This role could be carried out
through an IPSP or other Board proceeding specifically designed for that process.
Any such proceeding will attract a range of participants and perspectives.”

95) Finally, the electricity industry and the Board’s mandate have a public interest component
and the Applicant should be acting in furtherance of the public interest — not necessarily at
the expense of the private interest but in a manner that ensure the public interest is not
harmed by a project or will burden ratepayers unnecessarily.

3. Does the fact that the proposed facilities will be located largely within a municipal right
of way have any bearing on the Applicant’s obligation regarding future requests for
connection?

96) HCHI submits that the use of public assets in the form of a municipal right of way is a factor
for the Board to consider. Space within the ROW is a finite asset relied upon by utilities to
serve the public.
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97) Permitting a private single purpose interest to use that finite asset at no cost and to have no
corresponding obligation to ensure the public interest is furthered would be inconsistent with
the legislative scheme. HCHI would note that it has an obligation to provide non-
discriminatory access as do natural gas distributors and other utilities. HCHI would also
note that natural gas distributors are required to pay for the usage of the public ROWs.

98) HCHI submits that the reliance upon a public asset is another factor that would indicate a
broader interpretation of the legislative scheme.

99) HCHI also takes the position that the Board should give priority to the interests of the entity
serving the public interest in allocating the municipal ROW.

4. Does section 96(2) permit the Board to consider the impact of the proposed
Transmission Facilities on the reliability of the current or future distribution system
owned and operated by HCHI?

100) Section 96(2) permits the Board to consider the impact of the proposed Transmission
Facilities on the reliability of the current and future distribution system of HCHI. Even if one
were to narrowly read section 96(2) there is no restriction that prohibits the consideration of
the impact on all utilities. HCHI would submit that the broader consideration is consistent
with the legislative scheme and current practice.

101) Projects are not evaluated solely upon the criteria of the current infrastructure but also
the planned infrastructures.

102) The System Impact Assessment and Customer Impact Assessment are intended to
ensure that the impacts of the new connection on both the transmitter and other customers
of the transmitter are known and understood. As such, there is a basis in the current
practise for considering the impacts on distributors, a customer of Hydro One, of the
proposed project.

103) Grand Renewable is proposing that the transmission facilities be constructed overhead
on one side of the road and HCHI facilities will be moved and buried on the other side of the
road. HCHI will be burdened with additional costs which HCHI is unable to quantify at this
time.
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PART VIII. CONCLUSIONS

65) HCHI specifically requests:

a) The Board, prior to granting leave to construct in this Proceeding, seek evidence from
the OPA for a regional transmission plan that incorporates the two additional nearby
projects, Summerhaven and PDNW and the potential for a coordinated, common
location transmission connection;

b) That any leave to construct that is granted include in the Order appropriate conditions to:
i) Minimize the impact and potential impact upon HCHI;

i) Ensure the Applicant compensates HCHI for any costs/expenses incurred by HCHI
as a result of the Project; and

c) A decision that the Applicant either requires a transmitter license or that the Board may
upon request at some future date direct the Applicant to provide access to HCHI or
Hydro One provided such access is determined to be in the public interest.

66) It would appear to HCHI that common sense and proper statutory interpretation would lead
to an integrated planning approach that would better serve the public interest without unduly
impacting the private interest of the Applicant.

67) Given public interest and importance of the issues raised by HCHI and the considerable
expense incurred by HCHI, it respectfully requests permission to make submissions in
respect of costs in this Proceeding.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

September 23, 2011 AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street
Suite 1800
Toronto, Ontario
M5J 2T9

Scott Stoll (LSUC #45822G)
Tel: 416.865.4703
Fax: 416.863.1515

Counsel for the Intervenor Haldimand
County Hydro Inc.
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