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Thursday, October 6, 2011

--- On commencing at 9:31 a.m.

MS. SPOEL:  Good morning.  Please be seated.

Good morning.  We're sitting this morning to hear the application by Consumers Council of Canada and Aubrey LeBlanc for a declaration that the assessments made under section 26.1 of the Ontario Energy Board Act and Ontario Regulation 66/10 are ultra vires the Province of Ontario.

My name is Cathy Spoel, and sitting with me today is Paula Conboy.  Could I have appearances, please?
Appearances


MR. WARREN:  Yes, Robert Warren for the applicants, Madam Chair.

MS. SPOEL:  Mr. Warren.

MR. THOMPSON:  Peter Thompson for Canadian Manufacturers & Exporters.

MR. BUONAGURO:  Good morning.  Mike Buonaguro, counsel for VECC.  I'm filling in for Mr. Janigan, who is up in the great white north at a CRTC hearing this week.  Thank you.

MS. SPOEL:  Thank you.

MR. VEGH:  Good morning, Madam Chair, Ms. Conboy.  George Vegh for the intervenor Union Gas Limited, and I'm joined today by Mark Kitchen, director of regulatory affairs at Union Gas, and Joseph Marra, director of legal affairs at Union Gas.

MS. SPOEL:  Mr. Vegh.

MR. CHARNEY:  Robert Charney for the Attorney General of Ontario, and I'm joined by --


MS. SPOEL:  Yes, we're high-tech here.

MR. CHARNEY:  Robert Charney with the Attorney General of Ontario, and I'm joined by Mr. Robert Donato and Mr. James Rehob.

MS. SPOEL:  Good morning, Mr. Charney.

MR. JAMAL:  Good morning, Madam Chair.  My name is Mahmud Jamal, and I'm joined by my colleague Geoff Grove.  We're here with the Ontario Energy Board Staff.

MS. SPOEL:  Thank you.  Any other appearances?

MR. MILLAR:  Good morning, Madam Chair, Ms. Conboy.  I'm also here for Board Staff, although I'm not making any substantive submissions today or at all.  My name is Michael Millar.  I'm joined today by Gona Jaff to my right.

MS. SPOEL:  Thank you.  I think Mr. Millar has had some communication with all the parties about our interest in focussing on the question of whether or not there is a regulatory scheme and the extent to which the assessments relate or have a nexus to that scheme.

We understand -- having read all the excellent factums, we understand the difference between indirect and direct tax and items of that nature, so we really don't need, I think, to have counsel spend any time on that sort of groundwork.

We'd really like to focus on the issue where you're disagreed.  In an effort to move things along, we've suggested some timelines.  Mr. Warren, as you're acting for the applicant, we've allowed an hour for your submissions, and then 20 minutes for each of the three parties supporting the applicant.

And then, Mr. Charney, we had hoped you could manage in an hour, as well, but if there are more issues that you can -- raised by the applicants than you can deal with in an hour, you are free to go a bit beyond that, and then we're assuming -- thinking about 20 minutes or so for Board Staff, and then of course whatever Mr. Warren might require as reply.

And that way we should be able to get through everything today.  And of course if we have extensive discussion with any of the parties during their submissions, we will sort of stop the clock as required.  So these are not hard and fast rules.  This is just an effort to get us through this, hear everybody and get through it all today.

Are there any other preliminary matters before we start?  In that case, Mr. Warren, it's over to you.
Submissions by Mr. Warren


MR. WARREN:  Madam Chair, Ms. Conboy, I begin with an apology.  I noticed yesterday that my brief of authorities does not contain two -- actually, three documents that are referred to in my factum.  One of them is the Conservation and Demand Management Code dated September 16, 2010.  The second is a decision and order of this Board in relation to an application by Toronto Hydro-Electric System Limited for approval of its CDM programs.  It's dated July 12, 2011.  And part of that, as an appendix, is a directive from the Minister of Energy that's dated March 31st, 2010.  At least the Order in Council is dated that.

And I've provided copies to my friends opposite this morning, again, with apologizes for the late delivery of it.  And I've given copies to my friend Mr. Millar, if he could hand them up to you at some point.

MS. SPOEL:  Thank you, Mr. Warren.

MR. MILLAR:  Yes, thank you.  I propose we give those exhibit numbers just to mark them, Madam Chair.

MS. SPOEL:  Sure.

MR. MILLAR:  Okay.  The CDM Code will be Exhibit K1.1, and the decision and order in EB-2011-0011 will be K1.2.
EXHIBIT NO. K1.1:  CDM CODE.
EXHIBIT NO. K1.2:  DECISION AND ORDER IN EB-2011-0011.

MR. WARREN:  In light of what Mr. Millar advised us yesterday and your opening observation, Madam Chair, I will not spend any time on the overarching analytical framework, which is the distinction between direct and indirect taxes, the constitutional prohibition between indirect taxes.

I think there is agreement among the matters that this assessment has the indicia of an indirect tax, and the issue is whether or not it is saved for constitutional purposes by being a regulatory charge that is related to or arising from a regulatory scheme, and it is to that that I will turn the bulk of my submissions.

I observe at the outset, Madam Chair, that the applicants are not seeking a declaration from the Board.  We are seeking simply a determination that these -- this assessment is invalid, because it arises from what we submit are unconstitutional legislative and regulatory provisions.

I want to begin briefly with an overview of what I submit are the relevant facts about these assessments.  As the Board will be aware, this assessment relates to the cost of two incentive programs.  They are not programs created by the province.  They were created originally by the federal government.

They were neither designed nor implemented by the Ontario Power Authority, the IESO, the OEB, or, most importantly, the local distribution companies.  They were entirely voluntary.  They were not prescribed by any law or regulation.  They were not required to carry on an activity.  They were not subjected to any screening tests.

And the evidence of Mr. Beale is that the province did not, at the time that they were implemented, have any test results indicating that they would achieve any particular conservation targets.

The costs of the programs were not assessed in advance as to whether they were prudent by anyone.  They were particularly not assessed at any point by the Ontario Energy Board as to whether they were prudent, and, as a result, there was no assessment by anyone as to whether or not the recovery of these costs from ratepayers was just and reasonable.

The costs were incurred by some homeowners.  I'm referring, in particular, to the one program that is related to residential consumers.  The costs were to be paid by, among others, all residential consumers.  There is therefore a cross-subsidy, something which, as the Panel members will be aware, is a matter of considerable sensitivity to this regulatory agency.

And, as I have said, they were not assessed at any point as to whether the cross-subsidy was reasonable and fair in the circumstances.

In all of these respects, these programs differ from the CDM programs that the government has directed the OPA and the OEB and the LDCs to impose, fundamentally different in that characteristic from what we now know to be the government-directed CDM programs.  These were simply incentive programs that were made available to anybody who was interested in participating in them.

The role of the Ontario Energy Board in this process was purely a mechanical one.  It was to calculate the amount which each LDC and each ratepayer was to pay, and to send out an invoice.  There was no exercise of discretion by the Board at all.

We turn from those facts to the legal framework that governs our considerations.  I'd ask you to turn to my book of authorities, tab 6.  This is the decision of the Supreme Court of Canada in the Westbank case.  The case is Westbank First Nation v. British Columbia Hydro and Power Authority.  It's at tab 6 of my book of authorities.  It's also in my friend's book of authorities.

And I would ask you to turn to paragraph 44, which begins on page 17 of the decision.

Now, Westbank is one of the few cases of the Supreme Court of Canada that deals with this issue of indirect taxes and regulatory charges.  And it is one of, if you wish, the foundational cases that sets out the sum -- I want to underscore the word "sum" -- of the considerations that you must embark on in deciding whether or not this is, in fact, a regulatory charge.

Beginning at paragraph 44, the bottom of page 17, the  says, and I quote:

"As is evident from the fifth inquiry described above..."
And that's the inquiry in determining whether or not the charge is connected to any form of regulatory scheme.
"As is evident from the fifth inquiry described above, the court must identify the presence of a regulatory scheme in order to find a 'regulatory charge'.  To find a regulatory scheme, a court should look for the presence of some or all of the following indicia of a regulatory scheme:
1, a complete, complex, and detailed code of regulation;
2. A regulatory purpose which seeks to affect some behaviour;
3. The presence of actual or properly estimated costs of the regulation;
4.  A relationship between the person being regulated and the regulation, where the person being regulated either benefits from or causes the need for the regulation."
And then I want to underscore the following words:

"This list is not exhaustive.  In order for a charge to be connected or adhesive to this regulatory scheme, the court must establish a relationship between the charge and the scheme itself."

I make two observations about what the court has said.  The first, which I've already underscored, is that the list is not exhaustive.  It is open to this Panel, as it is open to any court, to find at that there are other criteria that should apply.

The second observation I would make, with respect, is about the circularity of this assessment, this statement.  Looking at the top of page 18:

"They should look for the presence of some or all of the following indicia of a regulatory scheme..."

And then the first one is:

"A complete, complex, and detailed code of regulation."

Nowhere in that statement, and indeed nowhere in any cases, is there a definition of what constitutes "regulation."  What does it mean to regulate?  And the challenge -– which, I submit, all of us in this room face today, and ultimately you face -- is to determine what constitutes "regulation" in this context.

It will be our submission that regulation has certain determining characteristics and that they are different from a loose collection of policies and a government wish list.

So I submit, with respect, the first task is to analyze the concept of regulation.  And our submission is that the concept entails, indeed requires, a set of rules that govern an activity, prescribing certain activities; for example, workplace safety rules, requiring a licence, approving charges, determining whether or not charges should be recovered from some or all ratepayers.

All of that prescriptive activity, a list of criteria, if you wish, in order to engage in activity, is what constitutes regulation.  And that is to be distinguished from a policy and offering, in this case, of an incentive.

We submit that it must be something different from a policy intended for a public benefit.  Otherwise, literally everything that the government does is part of a regulatory scheme, and if that's the case, the distinction in the Constitution is meaningless.  Everything is a regulatory scheme and every charge related to it is a regulatory charge, and that cannot, we submit with respect, be the case.

We submit that the relevant regulatory scheme is that which is in the Ontario Energy Board Act.

The core activity in question is a CDM activity, a conservation and demand management activity, the cost of which is to be recovered from all ratepayers.

The Legislature has determined that that core activity is one under the supervision of the OEB, even when it is originated by other bodies, for example, the OPA, as the Toronto Hydro case underscores.

It is a charge by LDCs to ratepayers for CDM activities.  If it is a charge by LDCs to ratepayers for CDM activities, it is under the supervision of the OEB, because the OEB is carrying on its core regulatory function, determining whether charges are prudent and resulting in just and reasonable rates.

So what, then, is the regulatory scheme created by the Legislature?  We start with the purpose of the scheme.

MS. SPOEL:  Mr. Warren, can I just stop you there for a second?

Are you suggesting that the only -- I think what you're saying in that last section about the CDM activity being under the supervision of this Board, were you suggesting that only -- the only charges or levies or assessments, the only things that can be or monies that can recovered from ratepayers -- trying to use as neutral language as possible -- that the only time money can be recovered from ratepayers is in relation to activities that this Board in some way approves or reviews or -- I think that we have some review of, say, the OPA fees, for example.


MR. WARREN:  Review of the OPA fees --


MS. SPOEL:  But is that a necessary -- is it necessary for us to have that kind of oversight in order for us to validly pass on a charge to the LDCs and then in turn -- who then collect it from the consumers?  Or is it possible for the government, under other circumstance, to say:  No, you will collect, you know, OPG's fees for doing something or other -- I'm making things up as I go here...

MR. WARREN:  But everyone can levy a direct tax.  There's no question it can do that.  But at this point in my submissions, what I'm trying to determine is:  What is the regulatory scheme that the Legislature has created?

So I'll get to your question after I determine what it is that is the regulatory scheme.

And in order to determine what the regulatory scheme is, I submit we have to go back to certain core principles which have been enacted by the Legislature.

The distribution of electricity is a monopoly service, and given that it's a monopoly service and an essential service, ratepayers require protection.  The Legislature has assigned responsibility for that protection to the OEB, and that protection is embodied in section 78 of the OEB Act.  The OEB must approve just and reasonable rates.

Now, the Legislature has, in section 1, set out certain objectives which the Board must have regard to when, among other things, it exercises its powers under section 78.  But none of those objectives derogate from the core function of the Board, which is to exercise its discretion to protect the interests of consumers.  It has a balancing obligation, as cases as far back as the decision of the Supreme Court of Canada in the Northwestern Utilities case decided.  It must balance interests, but the section 1 objectives don't derogate from that core responsibility.

Now, it's important, then, against that background, to look at what the Legislature and the government did when it required that LDCs develop and implement CDM programs.  The programs are imposed as a result of the Minister's directive.  LDCs must engage in these CDM programs.  They're savings targets, which as a result of the directive, ultimately as a result of section 27.1, and then the directive, and then the Board's decision, those targets are embodied in their licences.

So it has the threshold, one of the threshold criteria of a regulation –- sorry, of a regulatory scheme.  It is imposed; you must do it.  It's not voluntary; you have to do it.

So the March 31 directive from the Minister, in my respectful submission, reinforced the central role of the Board in this regulatory scheme.  Among other things, it required the Board to take certain steps in order to establish CDM targets to be met by licensed distributors.  It's imposed on them.

It required the Board to issue a code that included rules relating to the reporting requirements and performance incentives associated with CDM programs and to the planning, design, approval, implementation and evaluation, measurement and verification of Board-approved CDM programs.

It set out the rules the Board was to follow in developing the objectives, and it required the Board in approving CDM programs to continue to have regard to its statutory objectives, including protecting the interests of consumers with respect to prices.

Now, what does that embody?  It embodies a conscious choice, beginning with the legislature, to create a scheme, a code if you wish, a regulatory scheme for these CDM programs.  Imposed -- the Board is to set certain rules, and then the Board approves, determines whether the rules have been followed, whether the costs are reasonable, and therefore whether they can be recovered from ratepayers and rates.

That was the legislature's conscious choice to do that.

Now, the Board then issued a code pursuant to that directive.  And I won't take you through all of the details of the code.  They are summarized at paragraph 72 of my factum, but they include, for example, the content of the CDM strategy that each LDC is required to file, the contents of each application the LDC must file for approval with the Board.  It prescribes that the CDM programs must meet certain cost-effectiveness tests.  That's part of ensuring that the interest of ratepayers are protected that they meet these cost-effectiveness tests.

It prescribes the accounting policies and procedures which the LDC must use.  It prescribes the contents of and the means for calculating allowable CDM programs.  Now, that's an important point, I say with respect.

Section 5 of the CDM Code sets out certain tests for incentive programs, and you distinguish that from these two programs that are the basis for this assessment.  There's no content to them.  There's no requirement imposed by the government.

Now, the Toronto Hydro decision, which I've handed up to you this morning, illustrates not simply how the regulatory scheme operates in its detailed review of the reasonableness of the CDM programs.  In my respectful submission, it goes beyond that to distinguish the operation of this regulatory code from the activities of the OPA.

The activities of the OPA in its CDM program are outside this regulatory scheme, because it doesn't embody the review by the Board of the reasonableness of these costs for recovery from the ratepayers.

MS. SPOEL:  But doesn't the OPA end up passing on its costs for those programs somehow to ratepayers, as well?

MR. WARREN:  It does indeed.  It does through the -- I never remember the name of this thing.

MS. SPOEL:  The global adjustment.

MR. WARREN:  The global adjustment.

MS. SPOEL:  Does the Board approve the global adjustment?

MR. WARREN:  It does not approve the global adjustment.  But this assessment involves the recovery of costs from ratepayers, and there is a regulatory scheme that exists for the recovery of costs from ratepayers.  And what the OPA does is outside of that regulatory scheme.

MS. SPOEL:  But couldn't you then say -- I'm just trying to understand your argument.  Couldn't you then say -- isn't it similar that these two programs are outside that scheme, just the way the OPA programs are outside the scheme?  What's the difference?  What's the difference between the OPA scheme --


MR. WARREN:  They are outside this regulatory scheme.  We are trying to determine what the relevant regulatory scheme is, and whether or not these assessments are related to the regulatory scheme, and I say that when you come to recover costs from ratepayers for LDC activities, not OPA activities - LDC activities - there is a regulatory scheme that has been created by the legislature, the central component of which is the review of the reasonableness by the Board.

MS. CONBOY:  How would that be different, just to sort of follow Ms. Spoel's question?  You're establishing this regulatory scheme that's under the Board's jurisdiction.  The OPA is outside, and those programs go through and get funded through the global adjustment, which the Board does not have authority to regulate the global adjustment.

But it does find its way through to charges to consumers, through -- either if a consumer is with -- a low-volume consumer, residential consumer is signed up with a retailer as a line item on its bill, or through the regulated price plan.

MR. WARREN:  Right.

MS. CONBOY:  Does that throw into question, then, that component of the global adjustment that you're recovering them from -- through the RPP price through consumers?

MR. WARREN:  Throw in a question in what sense, Ms. Conboy?

MS. CONBOY:  If I understand what you're saying, that the amount that we're talking about through the special-purpose charge is being levied on LDCs recovered from consumers, it's outside of our regulatory construct, is what you're saying.

MR. WARREN:  Right.

MS. CONBOY:  So we have no authority to establish its prudence; therefore, it's ultra vires.  But isn't that the same argument as how --


MR. WARREN:  Sorry, the logic of it is that it's not related to the regulatory scheme.

MS. CONBOY:  Yes.

MR. WARREN:  And, therefore, doesn't have one of -- it doesn't have what I submit is the essential indicia of a regulatory charge, which would save it --


MS. CONBOY:  Correct.

MR. WARREN:  -- out of the constitutional analysis.

MS. CONBOY:  Okay.  I follow what you're saying.

But I'm just wondering whether the global adjustment has the same type of attributes.

MR. WARREN:  I'm not sure --


MS. CONBOY:  Because it's funded through the RPP.

MR. WARREN:  The global adjustment is a chart -- I didn't put my mind adds to whether the global adjustment is unconstitutional.  That may very well be the subject of tomorrow's motion.

MS. SPOEL:  I have a question, Mr. Warren, about timing.  I notice that the Conservation and Demand Management Code was issued on September 16, 2010.  I think that postdates the programs and the imposition of the assessment that we're talking about here.

MR. WARREN:  Oh, indeed it does.

MS. SPOEL:  So how could those have been part of the regulatory scheme if it didn't exist or it wasn't developed through our codes and processes at the time it was being implemented by the LDCs, or are they not allowed to do anything until it's part of a complete code or a better-developed code, if you like?

MR. WARREN:  One of the interesting attributes of these assessments is that they don't flow from any legislative provision.  They don't flow from the Green Energy Act.  Mr. Beale, on his cross-examination, conceded it doesn't flows from any of that.

What flows from the Green Energy Act and from the amendments that were made to various statutes, including the OEB Act, are the very regulatory scheme that I'm talking about, including the creation of this code.  The legislature intended that for imposed requirements for -- as opposed to voluntary requirements -- imposed requirements for CDM programs, that there be a code.

That's what the legislature created.  These particular assessments, I think, began in 2007, if I've got to chronology.  They predate certainly the Green Energy Act.  And as Mr. Beale conceded, they don't flow from the Green Energy Act, which is one of the reasons, not the essential reason, why they differ from the legislature's intention to create this code.

MS. SPOEL:  So you are suggesting, then, that because they sort of happened in a bit of a -- well, that they sort of happened in a regulatory vacuum, if you like, because if they had been part of this code, they'd be all right because they predated all of that, there's no regulatory scheme to support them?  Is that --


MR. WARREN:  They're just something else.  They were a policy of the government to make an incentive available to people, but they weren't part then of any regulatory scheme.  My friends will argue that they were part of a broad regulatory scheme that existed to -- that what they share in common is a policy goal, which is to reduce energy use, electricity use.

My friends say that that's all part of an overarching collection of statutes and policies which constitutes a regulatory scheme.

I say, with respect, it's not, that there is a specific narrow meaning to what constitutes a regulatory scheme.  It is an interesting fact that they predate the Green Energy Act and what followed from the Green Energy Act.  And what followed from the Green Energy Act was the authority to issue directives in section 27.1, the directive in March of 2010, and then the Board's code.  And those constitute a discrete code of regulation for CDM programs that is part of a larger code of regulation embodied in the Ontario Energy Board Act, in particular section 78, because of the need for the Board's approval when you're recovering costs from all ratepayers, not just the costs that some particular Sally or Tom incurred.  Sally can incur the costs.  If you're going to recover it from Tom, there has to be some oversight as to whether or not that's a reasonable thing to do, whether that cross-subsidy is reasonable.  And when that occurs, this Board in its regulatory scheme -- sorry, the Legislature has said this Board has supervision over that nexus, if you wish.

I distinguish, we distinguish, the contents of this regulatory scheme from the two programs covered by this assessment.  The programs covered by this assessment were not prescribed.  The LDCs had no involvement in them.  The costs to be recovered are not LDC costs.  There was no approval of the program contents.  They weren't prescribed.  They weren't assessed as being reasonable.  There was no approval of the costs as being reasonable.

Indeed, the programs, in Mr. Beale's candid assessment in response to a question from me, were never intended to have OEB oversight.  They were never intended to have any regulatory oversight.  They were designed that way.

And there was never any determination that the costs to be recovered from ratepayers were just and reasonable.

All of these programs, all these programs have in common with the contents of the regulatory scheme is a broad sort of policy goal, which was to achieve energy conservation.  That's the only nexus.  And in my respectful submission, it isn't sufficient.

Having a common objective does not, in my respectful submission, mean that the programs are part of a regulatory scheme when they bear no relationship to the criteria of regulation.  If you return to the Westbank criteria -- you don't need to turn it up -- if there is, as I submit, no regulatory scheme and therefore no nexus between the two of them, then these do not constitute a regulatory charge.

Now, I don't intend, Madam Chair and Ms. Conboy, to take this time to respond to the positions taken by my friends in their factums, beyond making this observation.

The closest analogous case -- let me make one preliminary observation.  There is no decision of the Supreme Court of Canada or any superior court in this country which determines the issues you have to decide.  There are cases which set out the criteria, some of the criteria, you have to consider, and there are cases which can be looked at for analogies.  But there's no case directly on point, and there's no case in which the courts analyze what constitutes, what's the nature of regulation that we have to look at.

The closest analogue we have -- and one that's referred to by my friends -- is the York Region case.  That was a case in which the issue was whether or not charges for school development were indirect taxes and therefore unconstitutional.  And what the Supreme Court of Canada in the majority decision said was this is where we get the language of a broad regulatory scheme that can have many statutes and many policies, which altogether constitute a regulatory scheme.

Now, the odd reasoning of my friends is that if there is a multiplicity of statutes and policies, therefore it is a regulatory scheme.  That logic doesn't apply.  The obligation we have is to find out what the regulatory scheme is.  And the difference between this circumstance and the York Region case is that in the York Region case, there wasn't a legislatively designed and intended regulatory scheme to protect the interests of ratepayers when you are recovering the costs of CDM programs undertaken by LDCs.

And that's the difference between the York Region case and the case we have here.

For all of these reasons, in my respectful submission, this is not a regulatory charge.  It is therefore unconstitutional, and the assessments are invalid.

MS. SPOEL:  Sorry, Mr. Warren, can you just go back and expand a little bit on the difference, in your view, between the York Region case and this one?

MR. WARREN:  The difference is York --


MS. SPOEL:  I remember the decision, and I have read it again with interest, but I think that, you know, that's where my sort of puzzlement -- where do you draw the line between what was permissible in the York region case with the education development charges and what --


MR. WARREN:  Let me say first, by way of observation, that the fact that you read the case with interest is something that you should be proud of.  I find it only induces narcolepsy when I read the case.

[Laughter]


MR. WARREN:  The York Region case is interesting, and it's interesting in part because of the dissent, because in the dissent what you get -- and I'll return to your question in a second –- what you get in the dissent is really an argument about whether or not this distinction between this focus on regulatory schemes, distinction between regulatory schemes is really a valid analytical framework at all, and what the court should consider is whether or not an activity is undertaken under one of the heads of powers in the Constitution, sections 91/92.

The difference, I say, in York Region is this.  In York Region, as my friends have pointed out in their factum, there was a body exercising discretion over part of the overall planning function -- that's the OMB –- to apply for approval of the official plan and zoning amendments.  So to that extent, it's analogous.

There were a number of other activities and charges, including these school charges, and the court, the majority, said that's all part of a scheme that's regulated, that's related to the broad planning exercise.

The difference, I say, in this case is, in my submission, that there is a specific, narrow and discrete regulatory scheme -- all-encompassing regulatory scheme, if you want -- that deals with the recovery of charges from ratepayers, where you have LDCs recovering charges that are incurred by some ratepayers and charged to all ratepayers.

The difference is that that kind of regulatory scheme, comprehensive, complete regulatory scheme, didn't exist in the York Region case.  It exists in this case.

That's the difference.

MS. SPOEL:  Yes.  As I understand it, I mean, the Ontario Municipal Board, things don't necessarily go to the Ontario Municipal Board; they only get there if somebody appeals, for example.

MR. WARREN:  Right.

MS. SPOEL:  And so they don't have an overall requirement to approve everything.

MR. WARREN:  Right.

MS. SPOEL:  That, you're suggesting, is one of the main –-

MR. WARREN:  That's one of the components, one of the differences --


MS. SPOEL:  One of the components that's distinct.

MR. WARREN:  -- is that there is a -- it's astonishing the degree to which the Legislature has protected ratepayers with respect to these mandated CDM programs, by saying in the directive it has to achieve certain -- it has to meet certain tests, and the Board must have regard to the objectives in section 1.  And then there is a code, and the code is very detailed about what it is these CDM programs have to include.  And the LDCs have to meet those tests in order to have -- be able to recover the costs from ratepayers.

MS. SPOEL:  But that's what the situation is now.  At the time -- so are you saying that if -- I mean, is it not possible that it could be something a bit less than that?  The fact that the Legislature, after these programs were in place in 2007 or whatever the years were, that subsequently the Legislature decided that there should be a detailed code, that there should be tests that had to be met, does that make it a precondition to have that kind of scheme in place back then?  Or maybe they've just gone overboard now?  What's your view on that?

MR. WARREN:  They certainly haven't gone overboard, Madam Chair.  I hate to present myself as a cynical person, but the reality is that the Legislature -- when these programs were first in place, they were recovered from general revenue.

So what happens is they wake up one morning, Legislature wakes up one morning and says:  You know, we can get some of this money back.  We can't get the money back from the propane folks and we've decided not to get them back from the natural gas folks, but there is a mechanism we can use, happily, that exists whereby we can send out these charges and the charges get paid.

And what it says is they weren't -- it wasn't a question of, you know, we're subsequently going to develop a code.  It's simply a mechanism for recovering money.  That's all it is, in this case.  And, again with apologies, to dress it up as part of some regulatory scheme is really putting lipstick on the pig.  It's no more than that, and that our obligation is to look with rigour at what constitutes the regulatory scheme in this case.

I say there is a regulatory scheme and these charges are not related to it.  Those are my submissions.  Thank you.

MS. SPOEL:  Thank you, Mr. Warren.  Who is next of the other three parties supporting Mr. Warren's client?

MR. BUONAGURO:  I think I've been volunteered to go next.

MS. SPOEL:  Thank you, Mr. Buonaguro.
Submissions by Mr. Buonaguro


MR. BUONAGURO:  Thank you.  Good morning.  First, I just have a couple of corrections I'd like to make to our factum.  I hope they're minor.

On page 5 of our factum, at paragraph 19, the last sentence of the paragraph is not -- doesn't make sense as written.  It reads:
"It was to provide a broad scheme that would enable to recover expenditures not only from these two programs."


It actually should read something to effect of:  It was to provide a broad scheme that would enable recovery of expenses -- of expenditures for programs other than those two programs.

And then at page 10 of our factum, paragraph 25, the second sentence, it says:

"The scheme is very broad and does not contain elements that would create sufficiently close and casual relationships with the persons supposedly being regulated."


I don't want to comment on how that can be misinterpreted, but it actually should be "causal relationships with the persons supposedly being regulated."

And I can be glib, because my signature isn't on the factum.  Sorry, Mr. Janigan.

I would like to just start briefly with starting to address the global adjustment question that you raised to Mr. Warren.  I'm going to ultimately defer to my friend, Mr. Vegh, who knows a lot more about the OPA than I do and how they're regulated, but I would say a couple of things first.

Obviously, because I was just in that case, the OPA is a regulated entity and its fees are regulated by the Board.

Second, and perhaps more relevant, to a large extent what the OPA does in a broader sense in its program budget and its program spending is regulated by the OEB, in the sense that its long-term plans are, by statute, required to come before the Board.  So there is that regulatory oversight of the OPA.

There are also a number of ministerial directives specifically defining how the OPA runs and what it does and what it can charge.

So I would make those comments, but again defer to Mr. Vegh, who I think will address that in a little more detail, certainly if the Board wants it to be addressed.

I'm going to limit my comments.  I noticed that Mr. Warren used about half his time, and I suspect mine will be about the same.  I'm going limit my comments.


If you're looking at our factum, at paragraph 8, it talks about the five parts of the test, and I think the first four are fairly non-controversial, so -- and I think the Board started with this.  We're talking about point 5, which is, "Is it", the charge in this case, "connected to a regulatory scheme?"

At paragraph 9 we set out the four parts of that test about whether or not it's a regulatory scheme, and I'll start with part 1, whether or not there is a complete, complex, and detailed code of regulation.

And I think Mr. Warren went through this in a fair amount of detail, but I would just add the following comments.

It is true that the OEB Act and related regulations and related statutes create what could only be called a complete, complex, and detailed code of regulation.  I know, because that is what I spend most of my time dealing with is those codes and regulations.

I would suggest that what happened in this case is no more than the embedding of a particular cost recovery mechanism within a complex code, a detailed code of regulation.  But that does not necessarily connect that mechanism to that code.

So even though section 26.1 is embedded within the OEB Act, it doesn't actually engage any part of the complex, complete, detailed code of regulation that the OEB Act and related statutes and regulations make up in terms of being a regulatory scheme.  Put another way, just because you attach it in this way to a regulatory scheme doesn't mean you've engaged the regulatory scheme and, therefore, created a regulatory charge.

To be a little bit facetious, I would suggest that, for example, with very little tweaking, you could have created the same costs recovery mechanism and embedded it within a statute governed by the Ontario Securities Commission and had the exact same results, because you're not actually engaging a regulatory oversight in doing this kind of cost recovery, which I think is critical to the analysis.

To be a regulatory charge, you have to regulate.  And the OEB in this case isn't being asked to regulate.  And, in my example, if you were to do the same thing, but have the Ontario Securities Commission do the cost recovery, they also wouldn't be asked to regulate.

And I think, therefore, section 1 or part I of the test, is there a complete, complex, and detailed code of regulation, which is actually connected to the charge at issue, I think that fails.

Part 2, "a regulatory purpose which seems to affect some behaviour."  We talk about this at our factum at paragraph 19, where we say:
"However, upon reading section 26.1, it becomes evident that its purpose is to recover funds for 'expenses incurred and expenditures made by the Ministry of Energy in respect of its energy conservation programs or renewable energy programs.'"

And I think, certainly in my mind, what happens when we talk about the programs that are to be funded in this particular case and the actual charge under 26.1 that's being impugned, we talk about them together even though, in a real legal sense, they are separate.  The 26.1 charge collects moneys for a class of purposes, but no particular defined purpose.

It so happens that the government in this particular case is using the funds for those two programs, and we talk about how those programs operate and that's a separate question.  But the charge itself collects money, and then the money is going to be used, and could be used, in various different ways.

Because the actual use of the funds isn't part of the regulation that's trying to be put forward in terms of adjusting funds, we would suggest that there's no clear regulatory purpose for which it can be said that they're trying to affect the behaviour that makes it -- saves it under this regulatory charge guise.

I'm going to skip number 3, and I'm going to talk briefly about number 4:
"A relationship between the person related and the regulation, where the person being regulated either benefits from, or causes the need for, the regulation."

Now, this is, in part, connected to what I've just said under section 2, the regulatory purpose.  Because the actual collection of the charge isn't defined in terms of what programs it actually has to be geared towards, you can't say with certainty, until after the money is spent, what the purpose was, and, therefore, what connection the program had to any particular person who's had to pay the levy or charge that was assessed against them.

And I think, if I go to the Attorney General's factum -- I don't think you have to turn it up, but at various points they talk about the Cape Breton Beverages case, and I've highlighted paragraph 65 of their factum, which gives a little summary, where they talk about:
"... the Supreme Court described a deposit-refund charge on bottles as a regulatory charge.  The choice to return a bottle for recycling purposes, rather than discarding it as non-recyclable waste, was clearly voluntary: seeking to influence this choice through a small financial incentive remained a regulatory purpose."

It was cited for another reason, which is, I think, in reading the full context, they were talking about the fact that incenting somebody can be something that you can charge and call it a regulatory charge.  I think what this example highlights is the causal collection between that particular program and the charge.

In that case, it's very clear that a consumer was being charged an amount - and I read through the case and I believe it was 10 cents per bottle - and that same consumer would then have an incentive to return the bottle, because they're going to get 5 cents back for doing the refund.  A very clear causal relationship between the charge and the person being charged and the incentive.

In this particular case, one, because technically the charge itself isn't connected to any particular program until the government decides it's going to put the money into one program or another, there's no clear charge -- there's no clear incentive to any particular person who's being asked to pay the charge.

But even in the context of the programs -- and I think Mr. Warren talked about this as part of his submissions -- we're talking about a program where all ratepayers pay the charge, but only a very small portion can actually access the incentive.  That's the nature of the program.  And that becomes very sensitive, particularly when we're talking about CDM programs and such, where everybody pays but only a very few get the incentive that's associated with the payment.

So we're talking about connecting the charge to the people who are actually paying it.  And there's a very tenuous, if any connection at all, to most people who are going to pay the charge.  And we think that weighs against the charge being classified as a regulatory charge.

MS. CONBOY:  Sorry, Mr. Buonaguro, how is that different than -- leaving aside the issue of any prudence review from the Board -- how is that different in any type of CDM program?

So you've got LDCs who, through their rates, are recovering money to fund their CDM programs, which won't be taken up, necessarily, by all consumers, particularly if you move to more deeper measures of CDM, there are less programs available, not the amounts, but for less people.

MR. BUONAGURO:  Certainly.  I think that connects to part of what Mr. Warren was talking about, about how detailed analysis goes along with CDM programs, talking about total resource costs, talking about trying to ensure that the particular benefits of a particular approved CDM program that comes before the Board go beyond the precise person who's receiving the incentive, and have larger ramifications.

None of that is obvious here, and certainly isn't tested.  I think it's admitted in terms of the cross-examination that went on about the program.  So that sort of analysis wasn't done.

MS. CONBOY:  I recognize that part, the analysis of the TRC and of the actual amounts being reviewed.  But what I'm struggling with a bit is the charge being levied through CDM programs that are undertaken by LDCs and those who benefit from them, versus what we're talking about today.

MR. BUONAGURO:  Well, I would say, for example, and I'm not sure this is universally the case, but when you're talking about individual LDCs coming forward and asking for approval for CDM programs, certainly on the gas side, and to some extent on the electricity side, when they charge for their CDM programs, they're charging it within their franchise area.  To a large degree, they're charging for -- when they're having a CDM program for residential, that those programs are limited to the residential ratepayers, that the costs, for example, are allocated amongst the residential ratepayers.

So they're trying to match as closely as possible the incentive that's being paid out to a particular class of consumers to the costs that are being recovered from those same class of consumers.  And I know it's not universal, but there's at least an attempt to do that, and to demonstrate that that's going to have a -- there's going to be universal access to the monies that are being collected and then dispersed in CDM.

MS. CONBOY:  Okay.  Thank you.

MS. SPOEL:  Mr. Buonaguro, can I go back to a point you made a couple of minutes ago?  And sorry, I was looking up the reference.

Where you said that there was no real discussion, or nothing that said how the government had to spend the money and to what it had collected, but I'm looking at but I'm looking at section 26.2 of the OEB Act, which sets out the special purposes for which amounts collected are to be used.  And there is quite a list here.

And are you saying that the problem with that list is that it's too general, that it's not specifically enough related to the charges, the amounts being collected to create the necessary nexus?  Is that...

MR. WARREN:  That's what I'm saying.  I mean, the way that the statute is written -- sorry, the regulation -- sorry, the statute's written, talks about general purposes, general types of expenditures that can be made, but doesn't talk about what the actual programs are that are actually going to be implemented.

And I'm suggesting that there's not enough specificity there to engage a regulatory charge analysis.

MS. SPOEL:  Okay.

MR. BUONAGURO:  Those are my submissions.  Thank you.

MS. SPOEL:  Thank you, Mr. Buonaguro.

Mr. Thompson or Mr. Vegh?  Who is up next?

MR. VEGH:  After you, sir. 
Submissions by Mt. Thompson

MR. THOMPSON:  Thanks very much, Madam Chair.

For the purposes of my submissions, I think the primary document you should have in front of you is our factum.  Given the time constraints, I don't intend to refer to much evidence.  I'll draw your attention to some of it.  And I plan to stay away from the case law.

MS. SPOEL:  Don't hold back.

MR. THOMPSON:  The focus of CME's submissions, written submissions, and the focus of these oral submissions is on the evidence, and what we see is the insufficiency in the evidence to enable the AG to discharge his onus of establishing that the assessment is a regulatory charge.

I believe it's common ground that this onus rests with the AG, once you get over the question of:  Does this charge have the attributes of an indirect tax?

So I'm proceeding on the premise that we're at common ground as to where the onus rests.  And I submit you have to look at all of the evidence to test the credibility of the affidavit that surfaced only in November of 2010, describing the regulatory scheme to which this assessment supposedly relates.

And you have to test it in the context of documents pertaining to the creation of the programs that, it's alleged, form a very small part of this broad scheme.  You have to test it against the way those programs operated initially.  You have to test it against the evidence in the record pertaining to what prompted the legislation and the regulation that's being challenged constitutionally.

And it's these elements of the evidentiary fabric, in my respectful submission, that operate to render the affidavit really insufficient to discharge the burden that the AG faces.

And the question that you've identified as the primary question here -- is the assessment connected to a regulatory scheme -- that's the question.  The approach that we take to this, and we set it out in paragraph 25 of the factum, is that if there is a regulatory scheme to which this assessment is connected, it is one that's other than that applied by the OEB to regulate rates.

So we're looking at the record -- at least my client is looking at the record -- to see if there is such a scheme.

And the affidavit of Mr. Beale describes a very elaborate scheme.  It's got -- it's a web of statutes and regulations, and the pitch is that within that very complex web that emerged over many years, there are these two programs that are but a small part of that complex regulatory scheme.

And so I say, well, let's test that by looking at the documents pertaining to, first, the creation of those two programs.

And so that's what we refer to in paragraph 6 and 7 of our factum, and I've given you the evidentiary references there.  And what the documents pertaining to each of those programs say, each of them is described as a "government-funded program to provide grants."  They don't say:  This is part of recovering costs associated with a complex regulatory scheme linked to a web of statutes that date back to 1998.  They say it's part of a government-funded program to buy grants to homeowners to help them save money and fight climate change, in the case of the HESP, and in the OSTHI, it's a government-funded program providing incentives to Ontario organizations in the industrial, commercial and institutional sectors which install a qualifying solar water or solar air heating system.

There's nothing in those documents pertaining to the creation and administration of these programs that indicates they were part of some complex, detailed, multi-part regulatory scheme the AG postulates.  And so I say that evidence discredits what Mr. Beale is telling us in 2010.

But let's move on.  That's just the creation of the programs.  There's nothing there to support the alleged scheme.

Let's look at how they operated.  What's the evidence with respect to the operation of these schemes following their creation?  And that's what we address in paragraphs 10, 11 and 12 of our factum.

Under the initial operation, program spending was supported by Ministry budgets.  Nothing in the Ministry's annual reports or the budget materials make any mention of the provision of these grants as being pursuant to a complex regulatory scheme.  And we even have - I cite it in paragraph 12 - a statement by the premier in the legislature talking about these programs, and he describes them as:
"... an important financial contribution being made by Canadian taxpayers and Ontario taxpayers to incent Ontario families into pursuing energy conservation policies."

Government spending programs to support the government policy initiatives.  No cost recovery pursuant to a complex regulatory scheme.  Program spending.

The next evidence we invite you to consider is:  What prompted the legislation that's being challenged, as well as the regulation that has been passed pursuant to that legislation?  And this is what we describe starting in paragraph 13.  These are the internal Ministry documents related to the drivers for this legislation that's being challenged, and I think it might be helpful to turn up what we're talking about in those paragraphs.

It's the documents that the AG provided, unredacted documents, under JT1.5, Exhibit 1.  And I've cited these in the footnotes, and I've cited some cross-examination transcript excerpts where we discussed this with Mr. Beale.  I won't take you to that.

But what I wanted to draw your attention to is, when the legislation was being discussed internally, the concept of enacting it, it wasn't described as cost recovery pursuant to any complex regulatory scheme.  What it was described as was reallocation of program costs to electricity and natural gas ratepayers.  Reallocation of programs costs.

And what was the cause?  What was the cause for this initiative?  And if you look at the bottom of page 1, it's this: 
"MEI's multi-fuel conservation programs have been more successful than anticipated in terms of levels of participation and are placing increasing pressures on the treasury."

In other words, we're spending more than we budgeted.  That's the problem.  And the initiative is then a response to that problem.

That's not part of any complex regulatory scheme.  That's a response to spending, program spending, exceeding budget.  And so you then, in my respectful submission, look to, Okay, what did they do?  What did they do with this particular program -- particular response that they came up to this excessive program spending?  And we describe that in our evidence around paragraph 21.

And in conjunction with that, I would like you to turn up -- it's in this same package of unredacted material, but if you would turn up what is...

Excuse me for a moment here to find it.  It's JT1.6 and 1.7, Exhibit 2, and this is the actual request that goes forward as to:  What should we do here?  The other documents indicated that the budget overrun -- sorry -- yes, the spending overrun compared to budget was likely to be about $148 million.  These are documents that precede this exhibit.

And so the initial design of "what do we do" included a proposal to recover $148 million, or thereabouts.  This involved electricity and gas.  As events unfolded, the initial budget overrun didn't materialize.  And so by the time it was being presented to Cabinet, there were updated forecasts of the budget overrun that only had it in the order of about $38.8 million.

And so you'll see that number cited under option 2 of this document that I mentioned to you.  The Ministry could forego all recovery in 2009 and 2010 and the fiscal impact would be roughly $39 million.

And so compared to the initial proposal to respond to budget overruns of $142 million - and you'll see this on the page 5 of this document - the three options were identified:  Where do we end up if we do electricity only?  Where do we end up if we do nothing?  Where do we end up if we do gas and electricity?

And so what happened was, well, they selected the electricity only, which was about $53 million, but compared to the budget -- expected budget overrun, that was still about $15 million above the problem that they were trying to address.

So what does this evidence indicate?  It indicates, in my respectful submission, that the initiative is not being characterized as a matter of costs recovery with respect to a regulatory scheme.  It's being characterized as a budget overrun problem and recovering monies to address that budget overrun.

So the cause for the legislation is not costs associated with a complex regulatory scheme.  The cause for the legislation is budget overruns.  And the fact that they went from 140 down to 53 suggests, I submit, very strongly that had there been no budget overrun, there would be no assessment.

And so what have you got here?  You have a variable work-in-progress, in the discretion, essentially, of the Ministry and the Cabinet:  What we're going to assess will depend on what we ultimately need.

And the situation, in my respectful submission, is identical to what was in that Confederation case, where the court relied on the discretion that the Minister had to raise the amounts or lower the amounts, to say:  There is no connection between this assessment in the Confederation case and any regulatory scheme; therefore it's an unconstitutional tax.

And so I submit, when you evaluate the complex scheme that's being presented here and the notion that these two programs are but a small part of it, the first conclusion you come to is these two things aren't part of anything, other than their own program spending policy initiative.

So they haven't established on the evidence that these two programs are but a small part of a larger scheme.

Secondly, the costs, there's no costs of regulation or a regulatory scheme that are prompting the charge; it's a budget overrun that's prompting the charge, and it's obvious that, had there been no budget overrun, there would be no charge, so that the sole purpose of the charge is not cost recovery; the sole purpose of the charge is to alleviate a budget overrun.

So we submit that all of this evidence that is contemporaneous with the events as they occurred discredits the notion that the assessment stems from charges associated with a detailed and complex regulatory scheme.  The existence of the alleged scheme is, we submit, contradicted by the documents, related to its component parts and the manner in which it operated.  And in the context of that evidence, we submit that the AG does not and cannot discharge the onus of establishing that the assessment is a regulatory charge.

So those are our submissions.

MS. SPOEL:  Mr. Thompson, before you finish up, I'd like your comments on how this would be different, for example, from the York Region case, where I think that schools, you know, traditionally and typically, the construction of new schools is funded by local property taxes and grants from the provincial government.  How does suddenly -- that had gone on for many years before they start levying an educational development charge on the home builders.

How is that different from this sort of situation, where a program exists and then you seek to recover the funds from some other source once it's already underway?

MR. THOMPSON:  Well, I don't profess to be intimately familiar with that particular case, but my sense of it is that there were costs being incurred there with respect to a regulatory scheme.  In other words, the evidence persuaded the court that there was a scheme and there were costs being incurred in relation to it, and what was being assessed was a portion of those costs.

In this particular case, in my submission, there's no scheme, because it's program spending.  That's clear on the evidence.

And secondly, the purpose of the legislation, based on the evidence, was not to recover costs, but it was to recover budget overruns.  And those are not costs associated with the scheme.  If there had been no budget overruns, there would be no recovery based on the rationale that was used to justify the legislation.

And in that respectful -- in that sense, I see the case as being quite different.

MS. SPOEL:  And then what about the Connaught case, with the -- using, you know a liquor-licensing scheme, I guess, to finance the operations of national parks?  One could look at that as filling a budget vacuum as well, could one not?  Or is that somehow different, as well?

MR. THOMPSON:  I don't know whether it's a budget vacuum or not, but --


MS. SPOEL:  Shortfall.

MR. THOMPSON:  But the legislation, as I understood it in that case, was designed to recover part of the costs of -- is that the park case, the Jasper park case?

MS. SPOEL:  The Jasper park case, yes.

MR. THOMPSON:  And that the court was satisfied that that was its purpose.

In this case, the legislation wasn't targeting costs; it was targeting budget overruns.  And so it's a variable scenario, and that, in my submission, puts it offside the case law, as I understand it.

But I'm a family law lawyer, so what do I know?

[Laughter]


MS. SPOEL:  Mr. Vegh, I think we'll take a break let's say 'til 5 past 11:00, and then you can start after the break, if that's all right with you.

MR. VEGH:  Thank you, yes.

--- Recess taken at 10:48 a.m.

--- On resuming at 11:08 a.m.

MS. SPOEL:  Please be seated.  Okay, Mr. Vegh.
Submissions by Mr. Vegh

MR. VEGH:  Thank you, Madam Chair.  And I'd like to thank Mr. Warren and Mr. Buonaguro for graciously agreeing to use up only half of their time and allocate the remainder of their time to my submissions.  I don't think I'll need all.

MS. SPOEL:  We'll see as we go along.

MR. VEGH:  I'll be referring now -- the clock hasn't started yet.  I'll be referring to one case in my submissions, and that's a case that has had some discussion already, the Ontario Home Builders' Association case, which is at tab 3 of the Attorney General's factum.  And if you get the tab ready, I'll get to it shortly.

And I'm going confine my submissions to just a few points aimed at addressing the legal boundaries of a regulatory scheme.  And I want to address this point because, when you cut through it, I would suggest that the major difference between the submissions of Union Gas and the submissions of the Attorney General are with respect to:  What are the boundaries of a regulatory scheme for constitutional purposes?

And the way I would like to start is, when you step back and look at it at its most basic level, the restriction against an indirect tax is a constitutional restriction, and of course that has to have some meaning.  And as a result of that, because a regulatory charge is an exception to the rule against indirect taxation, that must have some boundaries to it.  Otherwise, there is no restriction on the content of a regulatory charge, and the prohibition against indirect taxation can just be swallowed up by the exception for a regulatory charge, and then that constitutional restriction loses all meaning.

And this is the main challenge with the legislation and the regulations authorizing the special-purpose charge here.  Union's submission is that the basic problem with it, in a nutshell, is that it authorizes an indirect tax by reference to a list of statutory objectives.  And, Madam Chair, you referred to those objectives in section 26.2 of the act.

So it's just a list of objectives and purposes.  There is no regulatory scheme that underlies the tax.

Now, Union is not saying that the OEB has to be involved in a regulatory scheme for the scheme to be valid.  The scheme could be valid -- you could have a regulatory scheme outside the OEB in the energy sector, and Union would concede that the OPA's conservation activities, funding of conservation activities, et cetera, is a regulatory scheme or could be characterized as a regulatory scheme.

So there's no need to have the OEB -- in Union's submission, there's no need for an independent adjudicator, in Union's submission, with respect to a regulatory scheme.

So we're not going that far, but if you're going to say that there is a regulatory scheme, then you have to be able to say where it starts and where it stops, and that's what's missing here.  We don't have a regulatory scheme.  We have a list of statutory objectives.  And a list of purposes on which you can spend money is a necessary component of a legislative scheme, but it's not sufficient.

The test for a regulatory scheme is not whether or not there is a list of purposes for which money can be spent.  The test is whether there is in fact a regulatory scheme, and is the money being used to pay for that scheme.

Now, as I read the evidence and arguments of the government, they say that there is a regulatory scheme, and the regulatory scheme is the series of initiatives that the government has set up respecting conservation and renewable power.  And those initiatives are well known to the Board.  I won't describe them in detail, but what they consist of is the OPA conservation programs, the LDC conservation programs, conservation code, various OEB codes, Transmission System Code, Distribution System Code, and I think even the IESO Market Rules are referred to as part of this regulatory scheme.

Now, that's another way of saying that energy regulation and conservation are both a very heavily regulated area.  And of course that's true, but the government's argument seems to be that, because there is a lot of regulation in the area, you should then consider the conservation charge as being a part of all of that other regulation.  And they say this is even the case where the conservation charge has nothing to do with the rest of the regulation.  It can stand apart and somehow be sheltered and characterized as a legislative scheme, because there's a lot of legislation out there dealing with the same subject matter.

So under this theory, if there is an area where the government regulates, it can throw in an indirect tax and somehow have it all mixed together and say this is all part of the regulatory scheme, so they could pass an indirect tax.

Now if you ask yourself, What does this do to the boundary of admissible regulatory charges and, therefore, the restriction against indirect taxes?  It eliminates both of them.  There is no need, under this theory, to show how the charge is integrated with the regulatory scheme or connected, to use the terms of Westbank, and no need even to show that all of this scheme is at all funded by the charge or supported by the charge.

All you have to show under this theory is that there's a heavily regulated area.  And once you do that, then the legislature can simply authorize an indirect tax, provided that the money from that direct tax is also spent in the area of the regulation.

And if this is the case for energy, of course, then it's also the case for every other regulated area, so it will be the same for healthcare, education, transportation, any number of areas.  Ontario is a very regulated jurisdiction, and if this theory is right, whenever you have a lot of regulation, the government could just pass a law saying, We're going to charge an indirect tax and use the money collected for that tax in the area of regulation, and that's enough to justify an indirect tax, and we could just assume that this is all one big regulated, integrated regulatory scheme.

Well, in my submission, that's an extreme position and that's not supported at all by the case law.  And there are many cases, but the one I wanted to discuss is the Home Builders' case, and that's at tab 3 of the Attorney General's materials.  And this is a particularly important case on this point, because the government relies upon it quite heavily.

It uses this case -- I won't take you to the factum of the Attorney General, but at paragraph 7(a), it points to this case and it says that when you are part of a broader integrated regulatory scheme, that a regulatory scheme can transcend a large number of statutes.

And I'd like to use this case to identify some of the connection that the courts have identified between the charge at issue and the regulatory scheme which it is supposed to be connected with.

And when you look at the Home Builders' decision, you see that the court didn't simply say, well, you know, education is heavily regulated, municipal planning is heavily regulated, and, therefore, you can pass an indirect tax in that area.

It looked quite specifically and clearly at the nexus between the charge and the scheme, and how the charge was an integrated, integral component of the scheme.

And the point of my submission is that that nexus, that linkage between the charge and the regulatory scheme pointed to by the Attorney General, that nexus is simply missing here.

So if you go to the Home Builders' case, I just would like to refer you to the discussion of the facts, which start at page 10 of the decision at paragraph 4.

Now, I'm going to take you through these paragraphs, and I apologize in advance because it is pretty dense, but these paragraphs do describe the legislative scheme respecting the levying charges and the use of education development charges.  And I want to make two points from this.

First is that the scheme is in the legislation and the regulations.  And here, of course, there is no detail on any scheme.  It's just a list of objectives.  And I'll come back to the relevance of the lack of detail in the legislation and the regulations shortly.

And, second, it talks about the underlying scheme of the construction of new schools, the role of municipalities, the role of the Ministry.  The point is that there is an underlying scheme and that scheme exists.  It's not just a series of purposes.  The Act doesn't say, Oh, a municipality can pass an indirect tax; the money collected from that tax can be used for various educational purposes.

There is a scheme, of which the EDC is a part, and I would like to go through these paragraphs with you and we will see how the court describes that scheme and how it's integrated with all of the other legislation around it.

And it starts at paragraph 4, where the court is describing the Development Charges Act.  And it says:
"Section 30 of the Act provides that if there is residential development that would increase education capital costs in the area of a school board's jurisdiction, that school board may pass by-laws imposing 'education development charges' against the land undergoing residential and commercial development in the area." 

So the first link is with respect to determining the education capital costs attributable to new development.  And you'll see, when the court goes through this, that determination is made in a lot of detail, so that you can actually identify clearly what infrastructure costs are attributable to new development.

The paragraph goes on to say:

"Such by-laws, pursuant to section 30(3), must designate the categories of residential and commercial development upon which EDCs are to be imposed, and to designate 'those uses of land, buildings or structures' upon which EDCs are to be imposed.  Section 35 outlines the payment mechanism for the EDCs.  The charge is payable to the municipality in which the development takes place on the date that a building permit is issued for a building or other structure to which an EDC applies.  Section 35(3) provides that a municipality may withhold a building permit until the EDC has been paid.  Section 35(4) states that, with the consent of the Minister of Education, a school board may accept the provision of school facilities from an owner in lieu of the payment of all or part of an EDC."

So you see the second linkage here is there's a building permit system which engages the municipality and the Minister of Education's approval of capital contributions in lieu of payments that can be accepted by School Boards.

The next paragraph goes on to provide more detail.  I won't take you through it.  I do want to get to paragraph 6, because that sets out the detailed code of which the EDC is a part.  It says:

"The method for calculating the amount of the EDC that is payable is set out in [the Education Development Charges Act].  The starting point for the calculation of the charge, under section 3 of Reg 268 is the estimated number of new dwelling units that will result from the development on the land subject to EDCs."

And just to go through how detailed this calculation is:

"The number of estimated growth-related new school pupils is then determined, as well as the number of school projects needed to serve the new pupils.  The next factor is the cost of site purchase and construction costs for all required projects.  The percentage of the construction cost to be financed by legislative grant under section 11(3) of the Education Act... is factored in, in order to determine the net growth-related education capital cost that will flow from the development."

So the Education Act is not just a piece of legislation standing out there on its own that happens to deal with education in the same way that the Education Development Charges Act deals with education.  Its determination of capital costs is entirely integrated with how this EDC works, to avoid things like double-funding.  It has its internal checks and balances.

Then it says:

"A certain percentage of this cost..."
That's the net growth-related capital costs from the Ministry of Education.

"A certain percentage of this costs will be paid through EDCs in respect of commercial development.  The commercial contribution is calculated by dividing the percentage of growth-related costs that is to be covered by commercial EDCs by the declared value of the commercial building permits issued during the term of the 
EDC by-law, and multiplying the quotient by 100 to express the EDC on commercial development as a percentage of declared value."

So that's, you see, a third linkage here.  There's a link to the provincial education funding model.  Specifically, a credit is given for funding under the Education Act.  And there's a detailed code of how all of these costs are measured and how costs are measured for residential buildings, for commercial buildings.

And then it goes on to -- in paragraph 7 -- and you see more of the integration between the education development charge and the regulatory scheme of which it is a part.  It says:

"An EDC scheme as established by a particular school board can only operate with the approval of the Minister of Education.  Before passing an EDC by-law, a school board must refer its plan for school facilities that constitute an education capital cost to the Minister of Education for approval...  The construction cost and cost of site figures used in calculating EDC must be approved by the Minister of Education, pursuant to Regulation 268, section 1, 3(9).  The maximum amount of an EDC is limited by the level of provincial grant that will be made, as EDCs can only be used to fund the local share of education capital costs...  As well, a school board cannot withdraw funds from an EDC account for a capital project unless final approval for the project has been given by the Minister of Education making a capital grant under... the Education Act.  In this regard, the Minister is bound by section 122 of the Education Act.  As well, the Minister of Education has a general power to ensure compliance with the Education Act, [and] Part III of the Act, and legislation subordinate thereto."

So the fourth linkage here is that this is all carried out under the supervision of the Minister of Education, and the Minister of Education himself is subject to statutory oversight with respect to the expenditure of money on education.

So that's another linkage between the EDC and the surrounding legislative scheme.

Finally in paragraph 9, we get to the fifth linkage:
"The proceeds generated by an EDC by-law must be deposited in two interest-bearing accounts; the first account is for EDC revenue raised on account of residential development, and the second account is for EDC revenue raised on account of commercial development. ... if two or more coterminous school boards pass EDC by-laws, the proceeds are to be deposited in commingled bank accounts...  Funds from these accounts may only be withdrawn with the signatures of the treasurers of all the coterminous school boards on whose accounts moneys have been deposited."

So again, you have more regulation on the coordination between schools and municipalities.

So from that discussion, just from those paragraphs at the beginning of the decision, you are left with an understanding of what the EDC scheme is, where it starts, where it stops, and how it integrates with the surrounding regulatory scheme.  And you can truly say that there is a regulatory scheme of which the EDC is a part.

You can point to -- as I say, you could point to the whole integrated enterprise, where it starts and where it stops.  It's not just a list of objects.

The legislation in that case didn't just create a tax and then allow municipalities or school boards to say:  We're going to pay it on education, and once we've paid on education, that's sufficient.

And this is an important point, because education, like energy, is a heavily regulated area, but that does not remove the requirement that there has to be an underlying theme that the tax is used for.  It's not enough to point to a series of exogenous pieces of legislation, and say:  Oh, it's all somehow connected in the mix.

So, in the Home Builders’ case, there was a scheme, the EDC was integrated into it, and that's what's lacking here.  The legislation here lists a number of purposes for which money can be spent, and the regulation only sets out the total amount to be collected and how it is to be allocated.  None of the components of the EDC regulation are included here.  None of the detailed components that I went through are included here.

So the charges here, the special-purpose levies, have nothing to do with the regulatory scheme for conservation and renewable power.  That scheme involving the OPA, the OEB, the IESO, the LDCs, it's a standalone taxing power used to pay for government programs that may vaguely relate to conservation or renewable power.

And I say that -- I uses that term intentionally, that the connection may be just a vague connection, because there is another subtle but important point in the government's argument, and this point goes to the detail in the legislation and regulation respecting the calculation of use of the VDCs that we looked at in the Home Builders’ case, and the complete lack of detail in this legislation and regulation.

When you go to the Attorney General's factum -- and I won't take you through it, but paragraphs 82 to 90 make a number of arguments supporting the programs and the taxes, and they say this leads to a number of benefits, including grid reliability, environmental factors, greenhouse gas reduction, reduced energy costs, deferring system upgrades, a long, long list of all these benefits.  And these benefits, according to this argument, are supposed to help consumers, LDCs and the IESO.

And then the government goes on to say at paragraph 91 of its factum that:

"The extent of the program's effectiveness in attaining its objectives is irrelevant."

And they're kind of right, because if it's a regulatory scheme, it's not up to the Board to review all of the components and to see how effective the legislation is.

In a regulatory scheme, you would expect some check checks and balances, though.  And when we look at the EDC scheme, there are a lot of checks and balances coordinated in with the regulatory scheme.  Here there are none.  Again, it's just a series of taxes, and if the government says this program is for conservation and it leads to conservation benefits, that's all there is.

There's no review.  There's no consideration.  It's just the assertion that this is what we're paying the money for.  That's not a regulatory scheme.  That sounds more like just a regular tax.

Of course, the government could do what it wants with its regular taxing authority.  It doesn't have to justify it by reference to any kind of regulatory scheme.  But once you're making the claim for a regulatory scheme, you would think that you would show the normal methods of regulatory oversight, again, not necessarily by the OEB, but some kind of detailed code in the legislation or the regulations that governs the regulatory activity.

Oversight is a normal part of a regulatory scheme and it's not built in here.  And, again, there is no oversight built in here.  And I'm not saying, of course, that the OEB is the only one to provide that oversight.  You can have other agencies involved.

When you look at the education development charge, it's an integrated approach between school boards, municipalities, the Minister of Education.  It doesn't have to be an adjudicative body involved in it, but there is integration between the actors.  And all we have here is a number of unchallengeable assertions.  The government says, We're going to pay this money for conservation, case closed.  That's all you need to know.

And if this tax is upheld, then the taxing power that's upheld is the same in whatever area, education, health.  Any area where you can say, well, there's a lot of regulation involved, then the government can simply say, Well, we can pass an indirect tax and spend it on those purposes.

Now, the important point to just conclude on is that if you strike down these charges, the fact is it doesn't prevent the government from pursuing these programs if they want to.  They could pursue them through any number of financial means, like they do in the rest of the economy, like they do in the rest of their budget.

So you're not preventing the government from pursuing programs.  You are just requiring them to pursue those programs through direct taxes, through the constitutional revenue authority.

And I think this is relevant to the questions -- I believe it was you, Madam Chair, who was asking about global adjustment saying, Well, isn't global adjustment -- isn't that part of the regulatory scheme?  You know, the OEB doesn't supervise that.  The Minister can direct the OPA to enter into procurement contracts.  Those contracts are recovered from global adjustment.  But, remember, that's not an indirect tax.

Indirect tax is the tax on one person with the expectation that they'll pass it on to somebody else.  And it's when you have an indirect tax that you have to look at, Can this be justified by a regulatory scheme?

So in this case, with respect to this special-purpose charge, the reason it's an indirect tax is because the LDCs are charged with the tax, and then they collect it from the consumers.  So it's the indirectness that raises the constitutional problem that then has to be overcome by the demonstration by the government that this is a regulatory scheme.

When it comes to the government saying to the OPA, you know, You go build a power plant, collect the money from customers, that's not an indirect tax.  The customers are charged directly.  There's no passing through.

MS. SPOEL:  So if they put a law in -- if the government said, We'll put another line on the electricity bill or the gas bill, as the case may be - in the case the electricity bill - if the government said, We'll put another line just like we have a line to collect the -- what we used to call a provincial benefit, but now they're calling debt retirement charge, I guess.  If they said, We're going to put another line on it to fund provincial conservation programs, then you say that would not be --


MR. VEGH:  That's right.

MS. SPOEL:  -- an indirect tax.  That would be a direct tax, because you would get it on your electricity bill and I would get it on mine, and so would everyone else, and there would be nothing we could do about it.  Is that what you're saying?

MR. VEGH:  That's right.  And again, the constitutional prohibition is for transparency, so you don't hide these taxes by having someone else just pass them on.

But, yes, the answer to your point is, yes, that would be a direct tax.  It's just that the global adjustment, whether it's a tax -- probably characteristics of a tax, but it doesn't raise a challenge of indirectness, because you're not charging the LDCs who then collect the costs from someone else.

And the DRC example that you gave I think is right on.  The government can do that.  It can tax directly, and then there's a transparency in the -- and this whole issue doesn't arise.  They don't have to justify it as a regulatory scheme.

Unless there are any questions, those are my submissions.

MS. SPOEL:  Thank you, Mr. Vegh.  Mr. Charney.  Now, Ms. Conboy has a meeting on another matter at 12:30, so we will want to stop at 12:25.  So wherever you are at that point, we'll resume after lunch.

MR. CHARNEY:  Okay.  Thank you very much.

Submissions by Mr. Charney

MR. CHARNEY:  And I'd ask you to have in front of you the Attorney General's factum, and I'm also going to be referring to the book of authorities.

Just to give you a bit of a roadmap, Mr. Donato and I have divided up the argument, and if you look at the index of our factum, just to give you an idea of where we are going, we're going to start all the way down at page 25 of our factum, which is the application of the Westbank-Connaught test.

And I'm going to deal with the first indicia of regulatory scheme as they are a complete and detailed code of regulation, and then Mr. Donato will deal with the balance of those indicia, including the step 2 relationship between the charge and the scheme.

And I think the best way to approach the analysis for me is to review four Supreme Court of Canada decisions to emphasize the legal points that I say you need as the context for you to look at the statutes and to demonstrate to you why I submit that my friend's legal position is really without foundation in the Supreme Court of Canada jurisprudence.

And, in fact, I'm going to be referring to Westbank, Connaught, Home Builders' and Allard.  But if you look at the Connaught, Home Builders' and Allard case, which were all cases where the Supreme Court of Canada found there was a regulatory charge and upheld the provision, each of those cases would have been decided differently if Mr. Warren's submissions had been followed by the Supreme Court of Canada.

If his analysis had been followed, each of those cases would have come to a different conclusion.

And Mr. Warren, in his submissions, made a statement and I actually wrote it down, and this is word for word what he said.  He said that he takes, quote, "a specific narrow meaning as to what constitutes a regulatory scheme."  And indeed he does.

And the four Supreme Court of Canada cases that I want to take you to, I say, stand for three propositions, and the three propositions are as follows -- and these are the propositions that relate to, How do you determine -- identify whether there is a complete and detailed code of regulation?

And the three propositions are, number one, the Supreme Court of Canada rejects a narrow approach.  It rejects what it calls a rigid and artificial distinction within a regulatory scheme.  And it specifically says, We reject the narrow approach.

The corollary of that, which is my second point, is that the Supreme Court of Canada looks at a regulatory regime as a whole, not just individual statutes or regulations, but takes an integrated view.  And so it looks at a number of statutes, all of which are intended to achieve similar purposes.

And then that relates to the third point that I want to make, which is the Supreme Court Canada in fact looks at the purpose statements that are contained in the legislation for assistance in determining what is the regulatory purpose.  And a purpose provision could be a provision that's headed "purpose", it could be "objectives", it could be the preamble, and it's fair to you to look at those to determine whether a number of statutes all support the same regulatory purpose.

Now, before I look at those cases, I want to make a preliminary point, which is found at paragraph 36 of the Attorney General's factum, and the point relates to section 92A(4)(b) of the Constitution Act, 1867.  And this is a 1982 constitutional amendment, and it provides, even though you've heard that the province cannot impose an indirect tax, it provides that:
"In each province, the legislature may make laws in relation to the raising of money by any mode or system of taxation in respect of [...] (b) sites and facilities in the province for the generation of electrical energy and the production therefrom."

So Union Gas in their factum at paragraph 20, and even the Board's Counsel at paragraph 25, suggest that the province cannot impose an indirect tax on electricity.  And in fact, since 1982, the province can impose indirect taxation on sites and facilities in the province for the generation of electrical energy and the production therefrom.

And if you look at the reference to Professor Hogg, which is there -- I won't take you to it -- but he says the language used, which is "any mode or system of taxation" is identical to the language that's used under section 91 of the Constitution Act of 1867, which sets out the federal government's taxing power, which everybody agrees includes the power to make an indirect tax.

So why that's important, we're not saying that this is an indirect tax.  We're saying that this is a regulatory charge.  For it to be an indirect tax, the legislation would actually have to call it a tax.  The point is you heard Mr. Vegh say:  You have to stop the province from, in effect, doing indirectly what it can't do directly.  It couldn't do this as a tax, and pass the tax down to consumers, so don't let them do it as a regulatory charge.

In fact, that's wrong.  In your world, which is the world of electricity, the province, if it wanted, could impose this as an indirect tax on the generation of electricity, even if that tax were passed down to the ultimate consumer; under 92A(4)(b), that would be fine.  And I'm saying this because I don't want you to say in your decision the province cannot impose indirect taxes, because although that's generally true, in your world, it's not true.  In your world of electricity, the province can impose indirect taxes.

MS. SPOEL:  But only if we impose it on the generation of electricity.

MR. CHARNEY:  Yes, that's right.

MS. SPOEL:  Not on the consumption by the consumers.  This assessment is volumetric, based on the consumption of electricity by consumers; it's not being imposed on the generation, so you'd have to use a --


MR. CHARNEY:  It would look different than this.

MS. SPOEL:  I take your point, Mr. Charney, but it's not what you've actually done.

MR. CHARNEY:  No, that's fair.  And so if it were attacked, it would look different.  It would still ultimately fall on the consumer.

MS. SPOEL:  We'll try not to overstep our bounds in our decision by going into generalities about --


MR. CHARNEY:  Thank you.  And I do want to --


MS. SPOEL:  We're not the Supreme Court of Canada, and we're not going to go any farther than we have to go to decide this one case.

MR. CHARNEY:  And I do want to emphasize that.  Apart from that one paragraph in the Board counsel's factum, we agree with everything in the Board counsel's factum.

So let me go then to the Westbank decision, which is found at tab 1 of the Attorney General's book of authorities.  And I'm going to try and go through it as quickly as I can.

Starting at paragraph 24 of the decision -- and I'm not going to read it -- this is the paragraph where they set out the four indicia of whether something is a regulatory charge, as opposed to an indirect tax.  And you're familiar with those.

And then in paragraph 25, the court says:

"The first factor to consider is the nature of the purported regulation itself.  Regulatory schemes are usually characterized by their complexity and detail."

And then they refer to the Allard case, where the regulatory scheme there was described as a complete and detailed code for the regulation of gravel and soil extraction, and they refer to the Home Builders’ case about a complete regulatory scheme governing land development, and the General Motors, the Combines Investigation Act.

And then they say:

"A regulatory scheme will have a defined regulatory purpose.  A purpose statement contained in the legislation may provide assistance to the court in this regard."

And that was a third point that I was introducing you with.  And when we look at, as we will in the end, the Electricity Act, the Ontario Energy Board Act, the Green Energy Act, the Ministry of Energy Act, they all have purpose sections or preambles or objectives, and one of those purposes or objectives always relates to energy conservation.

And that helps you understand that, in fact, from the Legislature's perspective, these are all part of an integrated regulatory scheme with a similar purpose and objective.  It may appear in different statutes, but the overall purpose is still the same.  And like other legislation, legislation has multiple purposes, and so this is one of them.

Then when you go down, paragraph 27 talks about:

"Regulatory schemes usually involve expenditures of funds on which are either known, or properly estimated."

And Mr. Donato is going to deal with that, as he will with paragraph 28, about --


MS. CONBOY:  Sorry, Mr. Charney, can I just interrupt?  You've made a jump that I'm not following.

MR. CHARNEY:  Okay.

MS. CONBOY:  And you're saying one of the purposes in the act relates to energy conservation.

MR. CHARNEY:  That's correct.

MS. CONBOY:  And I think we're all in agreement there.  And then you said that helps you understand that, in fact, from the legislator's perspective, they're all part of an integrated regulatory scheme.

I'm not sure -- this is what we're here for today, but I'm not sure that I can say, well, therefore they're part of a regulatory scheme, because they're a purpose in the act.  Can you help me join those two?

MR. CHARNEY:  Yes.  So you have a number of statutes, all of which have one of the purposes, which is the same.  And when I take you through the cases, like Home Builders’ is probably the best example of that, where the court says in determining what is the regulatory scheme and whether there is a complex regulatory scheme, we don't focus on a single statute or a single regulation or a single provision, we look at a number of statutes.

And one of the questions is:  Well, how do you know that you're looking at these six statutes, as opposed to something else?  And I think what is the court is saying in paragraph 26 is to determine whether the regulatory scheme has a defined purpose, you look at the purposes section.  And if various statutes have a similar purpose, then you know that they are part of that regulatory scheme, because they further the same regulatory purpose.

MS. CONBOY:  Okay.  I'll let you...

MR. CHARNEY:  Okay.  So 27, Mr. Donato will deal with.  28, again, I think that's what Mr. Donato will deal with.

Paragraph 29, I just want to emphasize one point.  It says:

"A regulatory charge may exist to defray expenses of the regulatory scheme..."

As was the case in Allard, Ontario Home Builders, and I would add Connaught is another example of that.
"...or the regulatory charge themselves may be the means of advancing a regulatory purpose." 

You see, it doesn't have to be both; it can be to defray the expenses of the regulatory scheme.  And that's what we say our regulatory charge is.  It's a charge to defray one of the expenses of the regulatory scheme, and it's the expense of those two particular conservation programs which are part of the scheme.  It doesn't have to fund the entire regulatory scheme.

Home Builders is a good example.  The funding of the capital cost of schools doesn't fund all the municipal planning regulatory scheme.  It's a massive scheme.  It funds one small component of it.

And under this paragraph, that's all that you need.  It doesn't have to be both; it's either/or.

Paragraph 30, the court, starting three lines down, says:

"Although in today's regulatory environment, many charges will have elements of taxation and elements of regulation..."

And that's true.  Every regulatory charge is also going to have elements of taxation that the court goes through, it's going to be imposed by law, they're all going to be there, and that's why we have to go to the next step to decide whether, in pith and substance, it's really a regulatory charge as opposed to a tax.  And that's what they say.  They say:

"...many charges will have elements of taxation and elements of regulation, the central task for the court..."
In this case, this Tribunal,

"...is to determine whether the levy's primary purpose is, in pith and substance: (1) to tax, i.e., to raise revenue for general purposes..."

And we say that's not the purpose of this charge, when you look at section 26.1 of the legislation.  It's not to raise money for a general purpose; it's for a very specific, limited purpose.

Or (2), which is where we are:

"...to finance or constitute a regulatory scheme."

We say it's to finance a regulatory scheme.  "i.e.," and this is important language:

"...to be a regulatory charge or to be ancillary or adhesive to a regulatory scheme."

And, (3), it's:

"...to charge for services directly rendered."

And that's not where we are.

So the language "ancillary or adhesive to a regulatory scheme" is very important.  The regulatory charge, in our case, finances an energy conservation program that is ancillary or adhesive to the regulatory scheme that we've set out, because it includes conservation.

Now, when you read Union Gas's factum, they often use the words "necessarily incidental," and that is from a 1982 case, Natural Gas.  The more recent cases do not use that language "necessarily incidental."  They use the language "ancillary or adhesive," which we submit is really a lower test than "necessarily incidental."  In other words, it is not that it's the only way to do it.  It doesn't have to be there.  It's only that it is ancillary to or adhesive to the regulatory scheme.

MS. SPOEL:  Can I just make sure I understand your point here?  So in this case, out of these three possibilities, you're saying that this particular charge is -- you would characterize it as number 2?

MR. CHARNEY:  Yes.

MS. SPOEL:  To constitute a regulatory scheme, and, really, to be ancillary or adhesive to the regulatory scheme as opposed to being an actual regulatory charge?

MR. CHARNEY:  That's correct.

MS. SPOEL:  Okay.  And the scheme that it's ancillary or adhesive to is the general scheme of conservation programs run by the government?

MR. CHARNEY:  The general scheme of --


MS. SPOEL:  I shouldn't say general.  Maybe that's the wrong word, but the scheme of conservation programs run by the government, however they're financed or delivered?

MR. CHARNEY:  I think I would characterize it a little bit differently, that it's really ancillary to the general regulation of electricity energy in the province, and part of that regulation of electricity energy includes conservation measures.  So the scheme is broader than conservation programs.  It's the regulation of energy.


Again, using Home Builders' as the example, you know, it wasn't about -- the regulatory scheme in Home Builders' was education, although that's a massive scheme in itself.  It was a broader regulation of land use planning, of which a small component was the building of schools.

And it was there to defray the cost of building of schools, just as in this case it is there to defray the cost of this particular energy conservation program, which is part of the broader regulatory regime.

And, again, the words "defray the expenses" is the language that they use in paragraph 29 of Westbank.

MS. SPOEL:  Right.  No, I understand that.  I'm just trying to make sure I understand what it is you say the regulatory scheme consists of.  You're saying it's the broad system of -- I guess these ones only apply to electricity, but it could have been gas -- but let's say electricity regulation in the Province of Ontario?

MR. CHARNEY:  That's correct.

MS. SPOEL:  Which includes the function of this Board, generation, distribution, transmission, the Ontario Power Authority, which does planning, the whole kit and caboodle, if you want --


MR. CHARNEY:  That's correct.

MS. SPOEL:  -- of that regulation -- regulatory scheme in Ontario?

MR. CHARNEY:  That's correct.  And that's a complex code of regulation, of which this is ancillary or adhesive to.

MS. SPOEL:  Okay, thank you.

MR. CHARNEY:  Then going to Connaught, again, we have some idea from the Connaught case about how the court determines there is a complete and detailed code of regulation.  And, again, here the Supreme Court of Canada rejects the narrow approach that's urged by the applicants, and it looks at interrelated statutes, not just the specific regulation that authorizes the regulatory charge, because the specific regulation is the Liquor Licensing Act.

But if you look at starting at paragraph 15 of the decision, they say we're actually looking at a broader regulatory scheme than that.  And they say -- and this is under the heading "Selecting the Appropriate Regulatory Scheme."  That's your task:

"The narrow scheme proposed by the appellants focuses exclusively on the regulation of the sale of alcoholic beverages, or alternatively the regulation of businesses, in Jasper National Park."


Just like the narrow scheme or the narrow approach proposed by the applicants focusses exclusively on this particular program, the conservation programs that you are being funded here:

"However, the appellants benefit from such things as heritage presentations, visitors' services and highway maintenance in the park.  To focus only on the regulation of the sale of alcohol or the regulation of businesses ignores the reality that the appellants' businesses benefit from their location in and the operation and regulation of the park as a whole.  The National Parks Act, the Parks Agency Act and the regulations together comprise the regulatory scheme governing Jasper National Park.  I conclude that the appropriate regulatory scheme to consider in this case is therefore the regulatory scheme governing the administration and operation of Jasper National Park."

A broad approach, not the narrow approach.  And just like focussing only on the HESP and OSFI program in Regulation 66/10 ignore the fact that the production, distribution and the cost to consumers of electrical energy is all a highly regulated activity, and consumers and distributors all benefit from that regulatory regime, of which these conservation programs are a component.

And so that's another indication.  If you flip then to paragraph 20 of the decision, the court says:

"By contrast, regulatory charges are not imposed for the provision of specific services or facilities.  They are normally imposed in relation to rights or privileges awarded or granted by the government."

And they're comparing that to a user fee, which is again not in issue in our case.  It's really the next line:

"The funds collected under the regulatory scheme are used to finance the scheme or to alter individual behaviour."

So, in our case, the funds are collected to finance the scheme or this particular components of the scheme:

"The fee may be set simply to defray the costs of the regulatory scheme."

And that's our case.  But, again, I mean, here it's to defray a portion of this scheme, and, again, that becomes clearer when you look at the Home Builders' case where the fee, again, is only to pay for the capital costs of schools and not the entire regulatory scheme.

If you go to paragraph 29, it says:

"Certainly the business licence fees have the attributes of a tax."

If you skip down a couple of lines, it says:

"However, it is still necessary to determine whether there is a relevant regulatory scheme and whether the fees are connected to that regulatory scheme, in which case the appellants' licence fees will be considered regulatory charges and not taxes."


And that's where we are --


MS. SPOEL:  Sorry, can I just interrupt you for one second? I seem to be missing two pages of this decision from this book, but I suspect it's in one of the others.  I've got the case.  I just happen to be missing -- page 14 is on the back of 11 in my copy and I'm missing the 13, some photocopying error.

MR. WARREN:  [microphone not activated]

MS. SPOEL:  Oh, it's in tab 1.  Okay, I'll find that that copy.  Thank you.

MR. CHARNEY:  Do you have paragraph 30, which is on page 12?

MS. SPOEL:  No, but I have it now, because I have the other volume.

MR. CHARNEY:  So just paragraph 30, and if you skip down five lines, it says:

"However, the majority of the regulations relate to the management of all national parks.  These regulations range from wildlife management to traffic provisions."


Again, so they're not just focussed on the liquor licensing part of it.  And that's fundamentally important.  They're not just saying, This is a liquor licence, and so the only regulation we're going to look at is the regulation of people that sell liquor.  They say, We're looking at the broad regulatory scheme, from wildlife management to traffic provisions.
"Read in conjunction with the two Acts, these regulations establish how services, rights and privileges are obtained, what is prohibited within the parks and to whom authority is delegated.  Together, these statutes and the regulations form a complete and detailed scheme of how Jasper National Park should operate.  Therefore, the first of the regulatory scheme criteria is satisfied."


So all parts of the scheme are considered, even though the regulatory charge is only about liquor licences.  And that's what we would urge you to do in this case, the same approach, which is that you consider all aspects of electrical energy, from transmission, generation, because all of it relates to how the consumer ultimately gets electricity, the cost that the consumer pays, and that is related to conservation.

Then the next case I want to take you to is the Home Builders' case, and at paragraph 28 of the decision... Sorry, that's at tab 3.

Tab 3, paragraph 28, and I'm going down again five lines.  It says:

"The Act, including the EDC scheme, is one component of a complex regulatory framework governing land development in Ontario, comprised of at least nine different statutes..."

And then Justice Iaccobucci lists them.  And you see that a few times in this decision where he says it's one component of a complex regulatory regime, just like Regulation 66/10 in our case is one component of a complex scheme.  It's not confined to the specific regulation or statute. 

Then go to paragraph 66 of the decision, and you'll see -- I'm sorry, paragraph 65 of the decision.  And you'll see Justice Iaccobucci picks up on this again.  He says:

"As noted above, the Act is one component of a comprehensive regulatory framework governing land development in Ontario, comprised of at least nine different statutes..."

So you see, it's not education that he's focussed on; it's land development, even though we're talking about the funding of capital costs of schools.

And then, skipping the nine statute names, he says:

"While the regulatory scheme of which EDCs are only a small part..."

So the fact that something is a small part doesn't mean it's separate from:


"...is clearly very complex, the complexity is necessitated by the very scope of the matter regulated --"

Just as the very scope of the matter regulated by this Board and through the various statutes we've referred to is very complex.
"-- urban planning.  It is only to be expected that a variety of provincial actors would be involved in the various phases of the scheme's operation."

Just like the production, transmission, generation of electricity involves a number of different actors.
"However, this fact does not serve to invalidate the regulatory nature of the scheme.  In my view, the appellants impose an artificial and rigid distinction between the school board and the municipality.  This distinction fails to reflect the true nature of the regulatory framework."

And I submit that the applicants in this case are imposing artificial and rigid distinctions between the regulation at issue and the general regulation of electricity.

Regulatory schemes, in this case, are not limited to the authority of the school board.  So even though the school board imposes the EDC with the approval of the Minister, I mean, none of that matters for the purposes of the analysis.

In our case, the regulatory scheme is not limited by the jurisdiction of the Ontario Energy Board.  It goes beyond that.

There are a variety of provincial actors, including the Minister, who establishes the program that we are funding in this matter.  At the end of the day, from a constitutional perspective, the Ontario Energy Board does not exist.  From the constitutional perspective, it's all the authority of the Legislature; and whether the Legislature exercises the authority itself, delegates that authority to the Minister of Energy, or delegates it to the Ontario Energy Board or a school board or the -- it doesn't matter, from a constitutional perspective in terms of the province's power to impose a regulatory charge, who that's delegated to.

And the other point I -- the Ontario Municipal Board has nothing to do with this.  The school boards establish the EDCs, and they're approved by the Minister.  The Ontario Municipal Board has nothing to do with the building of schools.

So let me, then, go to paragraph 80 of the decision, and at paragraph 80, and it's really 80 -– yes?

MS. SPOEL:  Mr. Charney, sorry, is there anything 
to -- and I think I heard Mr. Warren talk about this, that if the Legislature does delegate the authority to the Ontario Energy Board for matters of regulation of electricity, does that, then, establish the regulatory scheme, and amounts have to flow through that?

Because I think what I heard him say, that there is a -- you do go to a more narrow scope when there is a regulatory body that is established.  Absent of a regulatory body, then maybe you do take a more broad approach.

MR. CHARNEY:  But in the case of land use -- and this is a perfect example -- in the case of land use planning, there is a regulatory body, the Ontario Municipal Board, but the education development charges don't go through the Ontario Municipal Board.  They're determined be the school board and confirmed by the Minister of Education.

And so I think that this decision says that that proposition is not correct, and specifically because that's exactly what they were trying to do in this case.  They were saying the regulatory scheme is that which is established by the jurisdiction of the Ontario Municipal Board.  And the court is specifically saying here:  No, that's an artificial, rigid distinction.

Even those EDCs don't go through the Ontario Municipal Board, and that's who you normally think of, the fact that there are a multiplicity of provincial actors doesn't change the fact that it's a regulatory scheme.  And the school board is a small component of that scheme, but it's still part of the scheme.

So this case, I think, stands for the proposition that Mr. Warren's submissions on that point are incorrect.  And if he was right, then the dissent would have been correct here.  They would have said:  No, the Ontario Municipal Board, land use planning relates to only what the Ontario Municipal Board does; the school board is separate.

MS. CONBOY:  And it doesn't matter, then, that the incentive payment goes to the consumer that's conducting the retrofits.  The funds of that are being recovered by the LDCs, which in turn collect them from the consumer.  That disconnect that Mr. Vegh was talking about, that's not an issue, in your submission?

MR. CHARNEY:  Again, it's not an issue, and it's not an issue in this case.

You know, the developers pay the education development charge.  That's passed on to the land -- to the people who buy the houses.  The people who buy the houses may or may not have children going to schools, but that doesn't make it a disconnect.

The fact that the charge is passed on to the, in effect, consumer, the people who are buying the houses, doesn't change anything, and the fact that the people buying the houses may or may not have kids going to school doesn't change anything.

MS. CONBOY:  Thank you.

MR. CHARNEY:  If you go to paragraph 80 of the decision, and in mine it happens to be on the page before, there's a heading to paragraph 80 called "Addendum."  It's at the very bottom of mine on page 50.

This is a very interesting point.  You don't usually see this in Supreme Court of Canada decisions.

What's happened is Justice Iaccobucci wrote his decision, and then Justice Laforet writes a dissent.  And then, interestingly, Justice Iaccobucci goes back and adds paragraph 80 on as an addendum to reply to Justice Laforet's dissent.

And it's unusual because what he is doing is he is expressly rejecting Justice Laforet's narrow analysis of what a regulatory scheme is.  And Justice Laforet, of course, had all of the concerns that the applicants have in this case:  Oh, you're going to allow the province to do indirectly what it can't do directly, and it's going to allow them to impose indirect taxation.

And Justice Iaccobucci says:  No, that's not correct.  So it's expressly considered and rejected by the majority of the Supreme Court.

And if you go to paragraph 85 of the decision, and again, five lines down, he says:

"The key finding that I make is that the EDC scheme is part..."

Remember, he said "one component" previously.
"...is part of a comprehensive and integrated regulatory scheme, namely, the entirety of planning, zoning, subdivision, and development of land in the province.  The fact that the scheme specifically provides for the use that will be made of the funds levied..."
as does our legislation,

"and the amount levied is carefully limited to such purposes..."

as is our legislation,

"...is mentioned as further support for the main finding, not as the only hallmarks, contrary to my colleague's interpretation.  The carefully designed mechanics of the scheme ensure the power of indirect tax will not extend beyond the regulatory costs."
As in our case.  It will not extend beyond the regulatory costs because it's specific to the costs of these programs.  And Mr. Donato will get into that.  Paragraph 86:

"My colleague obviously takes a much narrower view of what can be considered to be 'regulatory activity' by a province.  He simply does not see EDCs as part of a comprehensive land use planning scheme.  With respect, however, I find the characterization of EDC is so narrow that he ultimately seems to deny the complexity that necessarily and appropriately exists within the realm of land use planning."

And of course we would say the same complexity necessarily and appropriately exists in the regulation of electricity in Ontario.  And my point is the Supreme Court of Canada has expressly rejected that narrow approach, that tries to narrow it to particular actors or to particular statutes.

And that's the approach that the applicants have taken in this case.  In particular, you heard that from Mr. Warren and Mr. Vegh.

So two quick additional points that I want to make, and I think I've made one of them already.  And that is if you look at Union Gas' factum at paragraph 34, they say:  Well, this regulatory charge doesn't fund the regulatory scheme.  And of course, it doesn't fund the regulatory scheme in Home Builders; it funds one particular, very small aspect of the regulatory scheme, and the Supreme Court says that's okay.

The charge doesn't have to fund entire scheme.  It just has to fund one component of a scheme, and that's what we've done.  It's a discrete component.

The other point is, in Mr. Thompson's factum - I don't think he made much of this in oral argument - he says that the scheme has to be planned before any of its component parts -- or subsequent parts emerge.  It all has to be planned as one entirety at the beginning.

And, Madam Chair, I think you commented already that in fact we know that school boards have existed in Ontario since before Confederation, and the EDC scheme didn't come into place until 1989, and it was added to a whole world of land development schemes that had already existed.

The fact that it's part of a developing evolutionary process doesn't mean that it's not part of a scheme.  I'm reminded of the story of the birth of Venus, who they say was not born but sprung fully formed from the brow of Zeus.  And regulatory schemes don't spring fully formed from the brow of the legislature.  They develop over a long period of time, and that's what happened here.  That's not unusual, and that's what happened in Home Builders'.

And of course previously to 1989, as you mentioned, school -- the capital costs of schools were funded either from property taxes or from grants that came out of general revenue from the province or a combination of the two, and there's nothing wrong with the legislature or the government later deciding that, for proposal reasons, they want to fund those from regulatory charges rather than from grant.  It's all for the purpose of raising revenue.  That's a policy choice that the government gets to make.

Finally, with Allard, just a couple of points I want to make.  Paragraph 58 of Allard, tab 4, the court says, the question is:
"The authorities establish to my satisfaction that the following question frames the relevant inquiry: can the variable fees be supported as ancillary or adhesive to a valid provincial regulatory scheme?"


So again you have the words "ancillary or adhesive to."  And then paragraph 64, the court says, referring to the various statutory provisions that they:
"...are related to other road provisions in the Municipal Act appears clear to me.  The appellants narrowly read these sections to refer only to gravel 'removal'.  However, it is facile to suppose that gravel was intended by the legislature to be 'removed' from designated areas of a municipality without use being made of roads."


So, again, the court is looking at the legislative context.  It doesn't look at sections or statutes in isolation.  It rejects that narrow approach that makes arbitrary and rigid distinctions.

And so with that context, I want to quickly go through the legislation, and the regulation of electricity and energy markets and energy conservation includes several statutes.  I know you are more familiar with the legislation than I will ever be, so I'm not going to go through it in great detail.

In our factum, we have a reference to a few of these and I just want to go through -- some of these sections should have been reproduced, and I see they weren't.  And maybe we'll hand those up now, if we can.

So there's -- under the Ontario Energy Board Act, in section 1, there are the Board's objectives.  And of course one of the Board's objectives is to promote electricity conservation.  And that's consistent with the scheme in all of the other statutes.  It's part of the regulatory purpose that the Supreme Court talked about in all of the cases about looking at the purposes clause to look at what the regulatory purpose is.

MS. SPOEL:  Mr. Charney, I think some of the legislation is reproduced in the back of the Board Staff's book of authorities.

MR. CHARNEY:  I'm sure it's in a few place.  I'm sure you know it even without looking at it.

MR. MILLAR:  Madam Chair, I have a few copies I could provide.  Would you like those, since I have them?

MS. SPOEL:  Yes, why don't you hand them up.

MR. MILLAR:  These are extracts from the Ontario Energy Board Act.  And it will be Exhibit K1.3.
EXHIBIT No. K1.3:  EXCERPTS FROM ONTARIO ENERGY BOARD ACT.

MR. CHARNEY:  Then if you go to section 3, the definitions section, interestingly, it talks about the enforceable provisions, and it lists a number of statutes.  And the fact that the legislature has included these statutes as enforceable provisions is an indication that, from the legislative intent, that all of these provisions are part of one comprehensive regulatory scheme.

They may find their way in different statutes, but they're all part of the regulatory scheme that this Tribunal has to enforce.

We would refer you to section 26.1, which is one of the sections that is in our book.  And this is the section under which the regulatory charge is actually imposed.

I think, Madam Chair, you referred to 26.2.  26.2. is actually the section that relates to if there are any surpluses in the fund.  It's actually 26.1 that says:

"Subject to the regulations, the Board shall assess the following persons... as prescribed by regulation, with respect to expenses incurred and expenditures made by the Ministry of Energy in respect of its energy conservation programs or renewable energy programs provided under this Act, the Green Energy Act, the Ministry of Energy Act..." 

Again, two things, showing the integration of those statutes as part of a regulatory scheme, but also strictly limiting the purposes of the money and what it can and -- can be used for, to the expenses relating to those particular energy conservation programs.

Balance of the statute, you know every aspect of electricity is subject to a complete and complex regulatory regime, of which these are part of.  And throughout the legislation there is constant reference to the Electricity Act, all part of the same regulatory scheme.  You can't make artificial distinctions.

At tab 5 is the Ministry of Energy Act, and it sets out the responsibilities of the Minister, and you'll see (iii) of that is:
"to stimulate energy conservation, through the establishment of programs and policies within the Ministry or such agencies..."

So that authorizes the program at issue.  It's expressly authorized by the legislation.  It's consistent with the objectives of the Ontario Energy Board Act, two components of the same regulatory scheme, with the same regulatory purpose.

Tab 6 is the Electricity Act.  Again, there is a purpose section which we've handed up.  It's at the back of the loose pages that we've given you.  And it says:
"The purposes of this Act are, ...to ensure adequacy, safety,..." and "(b) to encourage [electricity] conservation…."

Again, consistent with those purposes, all part of the same scheme.

MS. SPOEL:  Mr. Charney, I raised the question earlier about timing.  I notice that your excerpt from the Ministry of Energy Act is in the consolidated statutes -- no, it's not in the consolidation.  Is this new or is this --


MR. CHARNEY:  It is new.

MR. REHOB:  It was enacted as part and parcel of legislation which merged Infrastructure Ontario and I think it was the Ontario -- one of the other agencies of the government.  So it was a more recent 2011 omnibus bill, but it recreates in substance all of the provisions that were there in the Ministry of Energy & Infrastructure Act.

MS. SPOEL:  But my question is:  Did this exist --


MR. REHOB:  Oh, yes.

MS. SPOEL:  -- at the time that the charges were being levied?

MR. CHARNEY:  I'm told that the substantive provisions exist, and that's why I have Mr. Rehob here, because he can answer those questions far better than I.

MS. SPOEL:  Thank you.

MR. CHARNEY:  So, again, it indicates the legislative intent that these are all components of a complex, detailed code of regulation.  Tab 7 is the Electricity Restructuring Act, which is -- we have the provision relating to the Ontario Power Authority.  And you'll see "Objects and Character" under 25.2(g):
"to engage in activities that promote electricity conservation and efficient use of electricity."

And, again, followed by more comprehensive rules to support that purpose, among several of the other purposes that are there.

In tab 8 we have the Green Energy Act, which consolidates a number of other statutes, again, an indication of the legislative intent that all of these statutes, Green Energy Act, Electricity Act, the Ministry of Energy Act, Ontario Energy Board Act, which are the schedules, are all part of the same regulatory scheme.  This is a clear legislative intention of what the legislature perceives to be that regulatory scheme.

And, finally, at tab 9, the preamble to the Green Energy Act talks about the Government of Ontario being committed to fostering growth of renewable projects, and then paragraph 2 of that preamble:
"The Government of Ontario is committed to ensuring that the Government of Ontario and the broader public sector... conserve energy and use energy efficiently in conducting their affairs."

Again, all part of the same regulatory purpose that the Supreme Court of Canada says you look at in identifying what are the various aspects of the regulatory regime.

And those are my submissions on the first point, and I think I have probably gone over time and I should leave whatever is left for Mr. Donato.

MS. CONBOY:  I've got one question.  We were earlier looking at some of the undertakings, and it sort of jogged my memory here to say:  Does it matter that these charges from the assessments are not approved by the Ontario Energy Board?  They're not subject to regulatory oversight?

MR. CHARNEY:  No, it makes no constitutional difference at all.  If you look at the cases, where they set out the criteria, the indicia of what is the regulatory charge, approval by an administrative tribunal -- which, you know, none of which probably existed in 1867 -- is not part of the determination of whether a particular charge is a regulatory charge or an indirect tax.

They might be approved, they might be imposed directly by the Legislature, they might be imposed by the Minister, could be imposed by the school board and approved by the Minister.  I mean, none of that has anything to do with the indicia of whether something is a regulatory charge.

The question is:  Is it adhesive to a regulatory regime or ancillary to a regulatory regime, and does it fund a component of that regulatory regime?  Whether it's approved by another body other than the Minister is just not part of the analysis.

MS. CONBOY:  Thank you.

MS. SPOEL:  I suggest, Mr. Donato, that we resume with you after the lunch break.  We'll come back at 1:30, if that's acceptable.

--- Luncheon recess taken at 12:20 p.m.

--- On resuming at 1:34 p.m.

MS. SPOEL:  Mr. Donato.

MR. DONATO:  So I'm ready to go when you are.

MS. SPOEL:  We are ready, I think.
Submissions by Mr. Donato

MR. DONATO:  Okay.  So I'm going to be covering the -- is the microphone good?  It's okay?  Okay.

I'm going to be covering the remaining three indicia under the first step of the Westbank-Connaught test, and then I'm going to be going over the second step.  Given the time constraints, I'm going to just launch into the second indicium, and that begins at paragraph 63 of our factum, and that's page 35 of the factum.

So Mr. Charney has already referred you to the first two sentences of the excerpt from Westbank that is quoted at paragraph 63 of our factum.  It's worth, for the purposes of the second indicium, going over it again just quickly.  Justice Gonthier says for a unanimous court:
"A regulatory scheme will have a defined regulatory purpose.  A purpose statement contained in the legislation may provide assistance to the court in this regard."


We have many, many purpose statements in the legislation in this case, clearly indicating, we submit, the regulatory purpose at hand here.

So Mr. Charney has covered a lot of it, and I don't want to plough the same ground, but I think it's worth mentioning the provisions.

A key provision is section 7(e) of the Ministry of Energy Act.  That's at tab 5 of our factum.  It may be worth turning to that.  This is the provision that authorizes the programs, and, as Mr. Charney pointed out in subparagraph (iii), what I'm interested in is the purpose, the regulatory purpose.  And it's indicated very clearly there in subparagraph (iii) "to stimulate energy conservation".  And then there is more wordage:
"...through the establishment of programs and policies within the Ministry or such agencies as may be prescribed, load management," and it continues, "and the use of renewable energy sources throughout Ontario, and..."


Those are the purposes, the regulatory purposes, of the programs and of the regulatory scheme as a whole, to stimulate energy conservation and to stimulate the use of renewable energy sources.

Now, the second indicium is also described.  It's described as the existence of a specific regulatory purpose which seeks to affect the behaviour of individuals.  So what we should be looking at:  Is there here a purpose that seeks to affect the behaviour of people?

And we find that, as well.  In we look at the HESP and OSTHI programs, which occur within the scheme as a whole, as Mr. Charney has explained, they have the aim of affecting the behaviour of individuals by providing financial incentives to install energy saving equipment and/or renewable energy equipment.

So, for example, and I think the examples here are very basic and very intuitive:  A financial incentive to take a single-pane glass window that is not efficient at conserving heat in a building and to provide a financial incentive to replace that window with a thermal Energy-Star-qualified windows.

Clearly the idea behind the program is to change the behaviour of individuals by getting them to install energy-saving equipment.  The home energy audit, which is also a key part of it, the financial incentive to get an audit, is the first step in getting the retrofits, right?  The first thing you do is you get an audit, and the home energy auditor explains the ways in which your home can be made more energy efficient.

And many of these individuals may not have gotten or may not get a home energy audit or Energy Star-qualified windows without the financial incentive.  So that's an important point.

MS. CONBOY:  Excuse me, could I ask a question?

MR. DONATO:  Yeah.

MS. CONBOY:  The program is to incent the behaviour of the person who is undertaking the audit.

MR. DONATO:  Yes.

MS. CONBOY:  Are we not -- we're not concerned, then, about the special-purpose charge incenting or disincenting some kind of behaviour?

MR. DONATO:  That's a very good point.  In fact, we're not.  Mr. Charney went over this, but I think it's important in the context of the second indicium.  Remember, these indicia all kind of -- there is some overlap.  I think it's important to say this again here.

These are indicia, particularly the first three, of a regulatory scheme, not of a charge.  The charge comes when we apply the two steps of the test.  So we conclude from the first step, if you have a complex and detailed code of regulation, if you have a regulatory purpose that seeks to change behaviour, if you have properly estimated costs, and if you have a relationship between the fee-payer and the regulation in which the fee-payer causes the need for the regulation or derives a benefit, then we conclude there is a regulatory scheme.

The second step is there to ensure that the levy, the charge, is connected to that.  The charge itself can have at its sole purpose, and in almost every one of the Supreme Court cases that has been decided it has been its purpose, to simply recover costs.  They are cost recovery charges.

The Supreme Court has explained that you could also imagine and there are also regulatory charges that are not necessarily cost recovery charges; that are intended themselves to change behaviour.

And Justice Gonthier gives the example in Westbank -- I can give you the paragraph in a moment, but he gives the example of a per-ton waste charge.  So every ton of waste deposited you would pay a charge on.  And the very levy, the fact that you have to pay the charge, will discourage the behaviour.

So that is an example of a charge that we would call a changing behaviour charge.  That's not what most of the cases go over.  Most of the cases go over a standard cost recovery charge, and they are regulatory charges because they have, as their purpose, the financing of a regulatory scheme.

So, on this, I would turn to a key paragraph in Westbank, which is paragraph 30.  Westbank is at tab 2 of our book of authorities.  Is it?  Tab 1, sorry.  Tab 1 of our book of authorities.

And, again, Mr. Charney took you to this, but this is the seminal -- I would say this is probably the most important sentence of any case in terms of the framework of the analysis.  It's in paragraph 30, midway through.  Justice Gonthier says, "The central task".  This is the central task:
"...the central task for the Court is to determine whether the levy's primary purpose is, in pith and substance, 1.  To tax, i.e. ..." 

And ten those next five, six words are a definition of a tax, basically:
"(1) to tax, i.e., to raise revenue for general purposes..."

Or (2) -- he doesn't say "or", but it's implicit afterwards; or:
"(2) to finance or constitute a regulatory scheme, i.e. ..."

And here's the definition:
"...to be a regulatory charge or to be ancillary or adhesive to a regulatory scheme..."


Which is essentially the same thing.  A regulatory charge is something that typically is a financing vehicle for a scheme.  A tax is there for general purposes.  There doesn't have to be a regulatory scheme.  The Government wants to raise revenue and it wants to do with the revenue what it likes.

The revenue need not be tied to specific costs with a tax.  Often, you know, the government may want to raise as much revenue as it can.

The second option, which is what we are saying this is, a regulatory, charge, has as its pith and substance, as its purpose, the financing, in this case, of a regulatory scheme.  And that's what we are saying is the case here.  Is that satisfactory?

MS. CONBOY:  Thank you.

MR. DONATO:  Okay.  So a few other pieces of -- I gave you one provision, which was the provision authorizing the programs.  The provision authorizing the charge, 26.1 of the OEBA, is also clear that the purpose is energy conservation.

I don't know that we need to turn to it.  It refers specifically to, quote, "energy conservation programs and renewable energy programs".  The very title of the programs indicates their purpose.  They are programs with the purpose of conserving energy or stimulating renewable energy.

And finally, Mr. Charney took you to the purpose provisions in the OEBA, and I would also refer you to Section 1.1, the purpose provision of the Electricity Act.  That's in the handout we had provided.  The very last page of that handout is the Section 1 of the Electricity Act.  And you can see it says very clearly:


 "The purposes of this act are..."

And a number are relevant, but (b) is as clear as can be:

"(b), to encourage electricity conservation and the efficient use of electricity."

There are others:

"(d), to promote the use of cleaner energy sources and technologies, including alternative energy sources and renewable energy sources."

(G) is relevant:

"...to promote economic efficiency and sustainability in the generation, distribution transmission and sale of electricity."

So you've got four provisions here, and they're all saying the same thing.  Two are broader and indicate the purposes of the scheme, of the whole scheme, and two are more specific to these programs, and to the charge, that is 26.1 of the OEBA, the provision authorizing the charge, and 7(e) of the Ministry of Energy Act, the provision authorizing the programs.  And then Section 1 of the OEBA and Section 1 of the Electricity Act that give you energy conservation as a key purpose of the scheme as a whole.

I think it's quite clear, looking at all of this, that we have satisfied the second indicium, which is a specific regulatory purpose, from which, Justice Gonthier says, we should take guidance from the legislation.

I wanted to make a point about changes through encouraging voluntary behaviour.  Some of our friends, opposing counsel, have suggested, or it sounded to my ears like they were suggesting, that the government can't change behaviour through voluntary incentives.  They seem to be saying the government can only use a stick, not a carrot.

The case law, I think -- I think one case in particular shows that the government can certainly use a carrot.  It can use a stick too, if it would like, but in Westbank, Justice Gonthier refers to a case called Cape Breton Beverages.  And I'm not going to ask you to turn that up, but just for your information, it's at tab 5 of our book of authorities.

It was a Nova Scotia Supreme Court, Superior Court-level decision, and it was then affirmed by their Court of Appeal.  And Justice Gonthier in Westbank cites the case with approval.  He cites it with approval at paragraph 29, just for your information, if you wanted to note it.

What that case involved was a bottle deposit refund charge, and the Nova Scotia courts had held -- and Justice Gonthier indicated his agreement –- that the 10-cent charge that was paid in Nova Scotia and is paid in many provinces and many countries in the world for bottles was a regulatory charge.  It was a regulatory charge, in part because its purpose was to provide a very small financial incentive, a carrot, to encourage people to bring in their bottles to have them recycled.

That is not much different from the case we have here, which is to provide, for example, a $150 financial incentive to have -- to get a home energy audit.

The difference is, really, these are a bit more -- they're more than 10 cents.

MS. SPOEL:  But Mr. Donato, you don't -- I don't want to split hairs here, but it seems to me that you're not allowed to buy the beverage in the bottle if you don't pay the 10-cent charge.  Whether you go back later to get your refund is voluntary, but paying the charge is related to the purchase of the item.

So the person is regulated at that end.  It's not a voluntary compliance.

If you said to people:  You may not -- or we're going to cut off your electricity supply this month if you don't come in and have an electricity audit, that would be saying you can't get electricity if you don't pay the charge, if you don't take advantage of the incentive.

But I think maybe you are stretching that, the voluntary part of it, a little far in that analogy, because there was no voluntariness about paying the deposit; the voluntariness, the voluntary part was in bothering to collect the refund, where you could just pay 10 cents extra and throw your bottles in the garbage, or leave them out for someone else to collect them and collect the refund.

MR. DONATO:  I'm not sure I see the difference.

The charge here has to be paid.  It is compulsory.  No one is suggesting that the charge isn't compulsory.  In fact, in order for there to be any risk that it is a tax, the first feature of a tax -- and I don't want to get into that; this is the stuff we all agree on -- is that it has to be compulsory.

So there is no question that the charge is compulsory in this case, as it was there.  You have to pay the 10 cents.

The difference is that the financial incentive.  I have a choice to take my bottle and bring it back to the store and get the 10 cents, or to take it and throw it in a trash can and have it wind up in a landfill.

That's a choice, and it's a voluntary choice.  And the 10 cents is intended to incent me to take the bottle back to the store.

So I think it's very comparable.

MS. SPOEL:  What you're saying is the paying of the charge is -- because it's on the bill, you have no choice, everybody pays the charge.

MR. DONATO:  Absolutely.

MS. SPOEL:  What's voluntary is participating in the program.  Now, what –-

MR. DONATO:  Is the changing behaviour.  The changing behaviour, you're changing voluntary behaviours.

MS. SPOEL:  By participating in the program.

MR. DONATO:  Sure.

MS. SPOEL:  Now, everybody who buys a bottle of pop gets the opportunity to return it and get their deposit back.

Does everyone in the province, every electricity consumer, have the opportunity to participate in this program?

MR. DONATO:  No, but not everybody -- in Ontario Home Builders', not everybody in the province would have had kids they could have sent to the new schools they were constructing, right?

There's nothing in any of the cases that suggests that absolutely every person involved in paying a charge has to have a direct -- be able to get that specific benefit.

I will get to -- I do think it's important to note this is really the fourth indicium, right?  The causing the need. 

There is actually a benefit to all of the fee-payers.  It's not -- I think in some sense it's almost a red herring to focus on the financial incent that changes behaviour.  But there is a benefit to everyone who uses energy; whether they get the incentive, whether they opt to get a home energy audit and get the incentive or not, there is a benefit to them in having a reliable electricity system.

So there is a system benefit.  And I'll get to that in a moment.

MS. SPOEL:  Yeah, I think -- yeah.  Okay.

MR. DONATO:  Okay?  Have I answered your question?

MS. SPOEL:  Yes.  Thank you.

MR. DONATO:  So I think that's pretty much -- I think it's pretty clear that the second indicium is satisfied.  In the interests of time, I would just leave you with paragraphs 69 and 70 of our factum, which go into ways in which the scheme as a whole and the HESP and OSTHI programs, more specifically, do impose what you would call harder requirements.

I give one simply as an example, and this is in the scheme as a whole.

You know, the Electricity Act, and this is just for your reference, sections 53.16 and 53.18 require, in a strict sense, that distributors install smart meters that measure when electricity is consumed.

Consumers, there's no provision there that provides that a consumer can refuse to have a smart meter installed.  These are strict requirements, and they are there for conservation of energy.

That's in the scheme as a whole.

In terms of HESP and OSTHI, we give the examples of, for example, in order to get your incentive, you've got to do a number of things.  You've got to get a second home energy audit.  You have to have the auditor come not just the first time, but after you've bought those Energy-Star-qualified windows, you have to get an auditor to come back, verify that they've been installed properly, and basically okay it.  So if you haven't purchased the windows, if you haven't installed them, you won't get the money.  That's a requirement.

So I would move on.  In short, the regulatory scheme and the parts of it being cost-recovered regulate in a specific way and for a specific purpose, and therefore the second indicium is met.

The third indicium, in terms of our factum that begins at paragraph 71 of the factum, the third indicium is described as the presence of "actual or properly estimated costs."  Costs of regulation. 

This is actually a very simple indicium.  It only looks at costs; revenue is also involved in the analysis, but it's involved at the level of what the Supreme Court has called the second step of the test.  And we haven't gotten there right now.

I think it's worthwhile not confusing the analysis and getting it into now, so I will just keep it the way the Supreme Court does it.

This is an indicator of a regulatory scheme.  Has the government costed the regulation that it wants to cost-recover?  And the answer in this case is clearly, yes, we have specific costs.  The costs are $53.7 million.  The easiest place to find that - and I would ask you to turn to it - is at page 30 of our motion record, what is called "Table 1".  So this is another larger document, the motion record.  It's an appendix to Mr. Beale's affidavit.

The top of page 30 is table 1, and I would say table 1 is the central table.  There are a number of other tables. I'm not going to refer to any of the other ones.  I think table 1 gives us pretty much the data we need to use for the constitutional analysis.

You can see in the first column "Estimate at December 31/09."  And this was the estimate for the '09/10 fiscal year, the relevant year.  $53.695 million, costs to be paid out by the government.  There was an estimate.

In paragraph 53 of Mr. Beale's affidavit, which I'm not going to ask you to turn to, but just for your information, Mr. Beale simply explains that this figure is the Ministry's cost estimate.  The Ministry looked particularly at -- in fact, it looked solely at financial incentive payments, its estimate of the amount of money it would cost in the fiscal year to pay out these financial incentives.  And it came up with an estimate.  Its estimate was $53.7 million.

The other thing to note about the estimate is that the estimate is restricted, carefully, meticulously, to electricity-related costs.  It is the -- the levy is imposed only on the electricity sector.  It is not imposed in the natural gas sector.  And HESP and HESP program costs, in particular, that are available to natural gas users are not costed here.  So we are not getting electricity ratepayers to pay for benefits provided in the natural gas scheme, okay?

So that was quite careful.  So the estimate is 53.7 million.  It's also a conservative estimate, because it includes something that it could very -- the Ministry could very well under the case law have included, which is general administrative costs of the public service in administering the program, the public-service labour costs.

I don't know about our legal costs, for example, being here, but all those costs are excluded.

It's a very conservative estimate.  It only looks at financial incentive costs, so -- yes?

MS. SPOEL:  Mr. Donato, I don't think there's a big issue about the estimation of the costs, and so on, but I do have a question about the -- the description of the costs of regulation at a higher level.

MR. DONATO:  Mm-hm.

MS. SPOEL:  I take it that where you're talking in this context about the costs of regulation, you're talking about the costs of these two specific programs.

MR. DONATO:  Of the programs that we are attempting to cost-recover.

MS. SPOEL:  Right.

MR. DONATO:  Yes.

MS. SPOEL:  So in that context, what you're -- because in paragraph 71, you say:
"The third indicium of a regulatory scheme is the presence of actual or properly estimated costs of regulation."

MR. DONATO:  Mm-hm.

MS. SPOEL:  But the regulatory scheme is a much bigger --


MR. DONATO:  Absolutely.

MS. SPOEL:  -- beast than this particular --


MR. DONATO:  Yes.

MS. SPOEL:  -- these particular programs.  So I take it, then, that your position is that you don't have to cost the entire regulatory scheme, which is all of the regulation of electricity in the Province of Ontario?

MR. DONATO:  Absolutely the case.

MS. SPOEL:  Which I understand correctly?

MR. DONATO:  Yes.

MS. SPOEL:  But it's merely necessary to properly estimate the costs of the part of the program --


MR. DONATO:  That you're trying to recover.

MS. SPOEL:  -- that you're trying to recover.

MR. DONATO:  Yes.

MS. SPOEL:  Have I got it right?

MR. DONATO:  Yes, absolutely.  In fact, I would go further.  If we were trying to recover the costs of the scheme as a whole from one group of ratepayers that were not -- that didn't cause the need or derive a benefit from the scheme as a whole, then we might have a constitutional problem.

So not only is it that we might have to do it.  It might be a bad thing that we were looking at all the -- we're there to cost the parts of the system that we want to cost-recover and that are related to either causally or through a benefit to the fee-payers.

MS. SPOEL:  Okay.

MR. DONATO:  Okay.  Great.

MS. SPOEL:  Thank you.

MR. DONATO:  So those are the costs.  The estimate turns out to be a great estimate, because it winds up being only 4.55 percent off.  You know, if all government estimates were only 4.55 percent off, we'd be -- I'll cut that sentence right there.

So the costs were properly estimated and the third indicium is met.

Finally, I turn to the fourth indicium.  The fourth indicium is in many ways kind of the most complex of the indicia.  It's important.  It's an important indicium.

We are reminded that all the indicia, we're told, do not necessarily have to be made.  Remember, they're all indicators.  They indicate.  They give the court a sense of the pith and substance of the primary purpose, of the dominant feature of the charge and of the legislation authorizing the charge.

They're guidelines, but they're important guidelines.

So we're told not all of them necessarily have to be met.  But, admittedly, this is an important one, because the Supreme Court has said - and this confirms what Mr. Charney was saying - the regulatory scheme can be broad.  In fact, there's nothing wrong with the scheme being very broad.

The Supreme Court in Connaught, Justice Rothstein said you can have a broad scheme, but, he says, there has to be a safeguard.  He says -- and that's his word, "safeguard."  That's in Connaught at paragraph 36, just for your information.  I'm not asking you to turn to it.

Paragraph 36; he calls it a "safeguard."  He says when the scheme is broad, which is not a bad thing -- it might even be a common thing -- it is this indicium, the fourth indicium, that ensures that the people paying the fee, the fee-payers, are connected to the regulation.

And so I think it's quite clear that if one is going to attack the scheme, one is not supposed to -- within the framework of analysis designed by the Supreme Court, you're not supposed -- I think what the Supreme Court is saying is that you're not supposed to say, Oh, the regulation is so broad that we shouldn't call it a regulatory scheme, which is kind of what a lot of our friends seem to be saying, and it may be what Justice La Foret in dissent was trying to say, but his view didn't take hold.

What the Supreme Court, the majority of the court, now the unanimous court in Connaught and Westbank, have said is, What we think you need to do is you can have a broad scheme.  It can transcend many statutes, many regulations.  What you need to do is make sure that the people paying this fee cause the need for the regulation or derive a benefit.

And the word "or" is significant.  I would ask you to turn to paragraph 78 of our factum.  At paragraph 78 of our factum, you have the -- these are -- my view is, you know, the Westbank case is really the best articulation of the test in terms of -- every paragraph kind of give us you a little nugget of what, you know, each factor is supposed to be about.

So this is -- in paragraph 78 of our factum, we excerpt paragraph 28 of Westbank, and Justice Gonthier describes the fourth indicium in the following words, and I'm focussing in on just the first line:
"Finally, the individual subject to the regulatory charge..."

And it's interesting, because here he's quite precise.  At other points, he says "the regulated".  You know, they say the relationship between the regulated and the regulation.  Here you get the sense that the regulated is the fee-payer.  He says:
"...the individual subject to the regulatory charge will usually..."

Again, the word "usually":
"...will usually either benefit from the regulation, or cause the need for the regulation."

And then he gives the examples of Allard, where the gravel trucks caused the need for repair to the roads, and Ontario Home Builders', where the developers and the new homeowners caused the need for the new schools.  And he says in both cases the individuals that were charged also benefited from the regulation.

So this description of the indicium as either/or is repeated in the subsequent cases.  Just for your information, it's repeated in Connaught at paragraph 25, and it's repeated in Confédération des syndicats nationaux at paragraph 72.

It's clear from the cases that the fee-payers don't have to be the sole group that caused the need for the regulation or derived a benefit.  Our friends from Union Gas in their factum used the word "unique" probably about a dozen times in their factum, to describe the causal connection required.

And they say, and this is from paragraph 4 of their factum, and we don't need to turn to it, but what they say is the fee-payers have to "uniquely cause the need for the programs or benefit from them."

And the word "unique," the adjective, is constantly thrown in with causing the need.

I would say two things.  First, the jurisprudence never uses the word "unique" to qualify this indicium, never uses any similar world, like "only, sole," anything you could think of.

The judges could have used these words.  They've had enough cases to opine on the law; they don't.

And secondly, when you look at the facts of the cases -- and Mr. Charney has gone through them quite thoroughly, I think, so I don't want to repeat that -- but I think when you look at the cases, it's clear that the fee-payers are not, in most of the cases, the sole beneficiary or the sole cause of the regulation.

So in Ontario Home Builders, you know, what you have is the construction of new schools.  A new school is a quintessential public benefit.  It is of benefit to the community, it's of benefit to parents who have children who they send there, it's of benefit to the pupils who attend the classes.  It is a benefit.  It is a public benefit.

That doesn't eliminate constitutionally the benefit to the developers, who get a more marketable new home when there's a new school in the area.

So clearly the developers are not the sole beneficiaries.  So that has to be wrong, with respect, the position of Union Gas.

I will take another example.  We have a number in the factum.  This is paragraph 81 and following.  I would use Allard, which is an example --


MR. WARREN:  Madam Chair, I hesitate to interrupt my friend, but Board Staff yesterday asked us to keep to an hour, and we're now deeply into the second hour of my friend's submission.  He's going over his factum with painstaking detail, and he's got another 20 paragraphs to go.

It seems to me, with respect, that if we're to play by the rules, everyone should play by the rules.

MR. DONATO:  I'm happy to terminate briefly.  There were a number of questions from the Panel, and I was responding to them.  It's up to you.

MS. SPOEL:  Well, I think we have read --


MR. DONATO:  We're happy to give a reply, by the way, as well.

MS. SPOEL:  No, I understand that.  We have read your factum, Mr. Donato.  It's very well written.  I think we probably, when it comes to things like understanding the need to improve the grid and those sorts of things, we're actually quite well versed in those general sorts of benefits and probably don't need you to spend a lot of time on them, since we know more about that than we do, probably, about the law.

So to the extent you can sort of move it along --


MR. DONATO:  I'll just move on to the second step.  I actually have very little left.

I was going to apply the fourth indicium to the facts, and what I'm hearing from you is that you feel comfortable that you understand the nature of the benefit and the causal relationship to all the fee-payers.

MS. SPOEL:  Yes, we do.

MR. DONATO:  So I will move on with that.  You have it in the factum.  And I will just go to the second step of the test, which is the part of the test which shows that there is a relationship between the levy, between the charge, and the scheme.

This step is not very much more complex than that third indicium, which was costs.  It's just a little more complex.

It consists of finding what the court calls a nexus between the revenues raised by the charge and the costs of regulation.  So the third indicium was:  Are there costs?

Here, we're looking at the relationship between costs and revenue.  And what we're told in the Connaught case at -- this is paragraphs 38 through 40.  I think Connaught describes it quite well; they say:  "A small or sporadic surplus is not a problem."  There are all manner of reasons why one could have a small surplus or a sporadic surplus.

Something that is more problematic is what they call a "systematic" or "significant" surplus, which is then used for other purposes than funding the scheme.  That other qualifier, I think, comes out of -– and I won't build on it, given the time constraint, but I think the idea of using it for other purposes than funding the scheme comes out of the following case, Confédération des syndicats nationaux.

Okay?  So in this case, we're also told that it's not the role of the reviewing court or tribunal to undertake a rigorous -- this is their words:

"To undertake a rigorous analysis of a government's accounts."

They have said that government is permitted "reasonable leeway", and we leave you these quotes for you at paragraphs 95 and 96 of the factum.

And in this case, we have a clear nexus between revenue and costs.  Going back to --


MS. SPOEL:  If I can interrupt you again, I don't think that this is going to stand or fall on the accuracy of the cost estimates.  I don't think that's -- that's not the issue that we're worried about in this case.

MR. DONATO:  Right.

MS. SPOEL:  The issue we're concerned with is the whole question of the regulatory scheme.  So I think we're quite happy with the state of the record in establishing that the costs, the revenues raised and the costs of the specific programs are quite well linked.

And I don't think you need to spend all that time --


MR. DONATO:  So if you have any other questions, I'm happy to answer them.  Otherwise I'll just conclude.

MS. SPOEL:  No, I think that that's great.  Thank you very much.

Mr. Jamal?
Submissions by Mr. Jamal


MR. JAMAL:  Madam Chair and Ms. Conboy, first of all, thank you very much for the opportunity for Board Staff to make submissions to you in this case.

Board Staff agree with the submissions of the Attorney General of Ontario with one qualification, and that qualification is you heard from both counsel that Justice Laforet was in dissent in Home Builders'.  Of course, he wasn't in dissent; he was concurring in the result, but his analysis of the approach to regulatory charges did differ, but he actually upheld the EDC scheme as well, on the basis as an indirect tax.

So he's concurring in the result, rather than dissenting.

But subject to that, we agree with the submissions of the Attorney General of Ontario.

What I hope to do is not to re-plough the factum that we've submitted, but I will make six brief points.

The first point, Madam Chair and Ms. Conboy, is just to highlight for you the purpose of the test that you ought to apply.  And that is, as has been stated already, part of the pith-and-substance analysis.  That is critical in this case, because it is very easy to, when we have a two-stage test with four parts in the first layer, to get lost in the detail.  And the purpose of the test, in saying what is the pith and substance, the dominant or most important characteristic of this scheme and this law, is critical.

And if I could take you to paragraph 28 of our submission, at page 12 of our factum, it's an extract from a Federal Court of Appeal case, which cites Westbank First Nation.

You were taken to this passage from Westbank, but I want to start with it, because it is really at the heart of this case and actually takes you a long way to where you may end up.

And that is, the Federal Court of Appeal citing Westbank says:

"In all cases, a court should identify the primary aspect of the impugned levy...  Although in today's regulatory environment, many charges will have elements of taxation and elements of regulation, the central task for the court is to determine whether the levy's primary purpose is, in pith and substance (1) to tax, [that is] to raise revenue for general purposes; (2) to finance a regulatory scheme, i.e., to be a regulatory charge or to be ancillary or adhesive to a regulatory scheme; or (3) to charge for services directly rendered... to be a user fee."

You asked this question, Madam Chair, of Mr. Charney, and he said that this case comes within number two, and Board Staff agree with that submission.  This is not a case of raising revenue for general purposes; it is indeed a case of financing a regulatory scheme.

And so when you come to the detail of the criteria in the Westbank test for a regulatory scheme, it is important to have regard to the purpose of all of this, which is to assess the pith and substance of the scheme.

So that is my first point.

MS. SPOEL:  Can I just interrupt here for a moment?

One of Mr. Thompson's submissions was that, I believe, that because it was originally being paid for out of general revenues, that -- and I'm not sure he put it quite this way, but this is my understanding of what he said, that because it originally was for general revenues, that really this is a way of adding to the general revenue pot, if you like, because it was paid out of there first, and then a charge was levied to recover what was originally paid out of general revenues.

Does that matter?

MR. JAMAL:  Mr. Warren made a similar point more colourfully, calling it "putting lipstick on a pig," as I recall.  And I would say that it isn't relevant.  There's a distinction between legislative motive and legislative purpose.  Of course, the Legislature's motive is to raise revenue for a particular regulatory purpose, but its motive in doing so, to raise revenue, is not relevant as to whether or this has a constitutionally proper legislative purpose.

So, as you put it, Madam Chair, in the example of schools, well, schools can be funded out of the general tax base or there can be a regulatory scheme for Schools.  The same could be said for the running of Jasper National Park.  That could be paid for by taxpayers generally or it could be a special regulatory scheme for Jasper National Park.

So constitutionally, I'd say with respect, that isn't relevant, and the distinction to keep in mind is between legislative motive and legislative purpose.

MS. SPOEL:  Thank you.

MR. JAMAL:  The second point I wanted to make is that you've heard today a very legitimate -- on both sides, legitimate constitutional debate about the limits of the province's powers.

And on the one side, you have Mr. Warren and Mr. Vegh taking a narrower approach to what is the appropriate regulatory scheme and the important constitutional principle of preserving the limits on the province's taxing power.  That is a very legitimate constitutional consideration, and it was of course adopted by four judges - not dissenting judges -- four judges of the Supreme Court of Canada.  So it's a very legitimate constitutional position.

On the other hand, you have the Attorney General of Ontario's approach to take a broader approach to the regulatory scheme.  Those are two legitimate constitutional positions.  However, that debate has, what great respect, been resolved as a result of the five/four decision on this point in the Home Builders' case, because in the Home Builders' case, the narrow approach didn't gain the majority of the Court.

And since Home Builders', we have had, first in 1999, Westbank.  Westbank, Justice Gonthier, who was part of the minority in Home Builders', part of the four, takes this broader approach to what is the appropriate regulatory scheme.  And Justice Gonthier, writing for the court, cites the broader approach in Home Builders', cites that affirmatively, and you'll find that in the decision.

So that's the first case after Home Builders' that makes it clear that this is resolved.

The second case is the Connaught case, where Chief Justice McLaughlin joins the majority in the unanimous court in adopting and applying this broader approach to the regulatory scheme.  And Chief Justice McLaughlin was also as part of the minority in the Home Builders' case.

So with great respect, I would say this is a very legitimate constitutional debate about whether you take a broad or a narrow approach to the regulatory scheme in applying this framework.  But I would say, with respect, that it has been resolved.

And one can disagree with the broad approach of the Supreme Court of Canada as a matter of policy, but, as a matter of constitutional law, that debate has been resolved.

My third point relates to what is the appropriate scheme.  And you asked this question, Madam Chair, of Mr. Charney, whether it is just the conservation programs or the regulation of electricity generally in the web of statutes.

And Board Staff's position is that Mr. Charney's approach, the broader approach, of looking at the web of energy statutes is indeed the -- consistent with the broad approach of the Supreme Court of Canada.

And the only qualification that I'd have to what we said in our factum is that in terms of what defines the regulatory scheme in paragraph 46 of our submissions, is that it does, of course, include section 7(1)(e) of the Ministry of Energy Act, and that is -- we didn't include this decision, but it is later referred to in our factum.  And of course that is the statutory authority for the creation of the scheme by way of administrative act of the Minister.

You asked, Madam Chair, about whether the provision in section 7(1)(e)(3) of the current act is the same as the provision as existed at the time, and it is indeed the same.  And if you will -- in our book of authorities, tab 24, you will find the earlier act, the Ministry of Energy and Infrastructure Act, and the earlier provision, which is identical to the one that's been referred to in the submissions, is section 8(1)(iv):
"To stimulate energy conservation through the establishment of programs and policies within the Ministry or such agencies as may be prescribed, load management and the use of renewable energy sources throughout Ontario."

So the provision is indeed the same.  So I'd say with respect on my third point that the scheme is indeed as Mr. Charney had characterized it, the broader scheme.  That is consistent with the approach in Home Builders', which talked about it as the whole of the scheme of planning and subdivision of control, and in Connaught the regulation of national parks generally.

My fourth point is to have a word about the distinction that Mr. Warren drew between "regulation" and "rules", and he said that regulations are rules governing an activity.  And he drew the distinction between rules and policy intended for public benefit.

With great respect, Board Staff's submission to you is that that distinction is not the way the courts have applied the approach to what is regulation.  Every set of rules that has been considered has had a policy intended for a public benefit, and indeed a policy intended for the participants in the regulatory scheme.

In Allard, there were rules, but they also had a -- it was the gravel removal case -- a policy intended for a public benefit and for the participants in the scheme.

In Home Builders' there were, of course, rules, a policy intended for a public benefit - people who send their children to schools - and also the participants in the scheme, and the same in 620 Connaught.

So I'd say that the distinction between rules and policies that was drawn is not quite the way the Supreme Court of Canada has applied that in the cases.

The fifth point I had related to the question you asked, Madam Chair, about general revenue and whether that changes anything.  I think I've addressed that, that that doesn't change anything.

And then the last point I'll make is that Mr. Warren said there is no case directly on point, and he is absolutely right.  There is no case directly on point.  The question for you, and this is why our submissions are qualified by saying this is likely -- in our submission, it is likely the case that this is supportable as a regulatory charge, because there isn't a case directly on point.

The question for the Board is:  When you look at the six cases that have been decided by the Supreme Court of Canada, which side of the line does this case fall?  On at any one hand, you have the cases that have upheld the regulatory scheme and the regulatory charge, the Allard case, where the gravel removal fees were allowed to fund road repairs as a regulatory charge; the York Region case, where EDCs were allowed to be imposed by school boards on developers and developers effectively pay for schools; the 620 Connaught case, where business licence fees were allowed to be imposed to fund Jasper National Park.  Those are the cases on one side of the line.

On the other side of the line, the other three cases, the Eurig case where the Supreme Court said that a probate fee, which varies with the value of an estate, isn't a regulatory charge, but is, in fact, a tax.  Eurig isn't an indirect tax case.  It's a section 53 case dealing with whether or not the probate fee was imposed by legislation or not.

These six cases deal with a cluster of issues.  They deal with indirect tax issues.  They deal with section 53 of the Constitution Act, which is the provision that says that any tax must originate with the legislature, so the same analysis applies, and then you have the section 125 case, which is the Westbank case, which is the prohibition against intergovernmental taxation.

So on the other side of the ledger, the first is the Eurig case, where we have a probate fee being a tax, because it's based on the value of an estate.  It's not related to the cost of the service, and the fees were found to generate large surpluses.

Secondly, we have the Westbank case where the Indian taxation assessment by-laws were found to be genuinely taxation.  And, lastly, most recently from 2008, Confédération des syndicats nationaux case, where the EI premiums were found to be a tax because they generated a $40 billion surplus.

So there is no case on point, but those are the two lines, the two ledgers, the Board has before it, cases that have upheld the regulatory charge, Allard, Home Builders' and Connaught, and the other ones, Eurig, Westbank and Confédération des syndicats nationaux.

The task for the Board is to say:  Where does this case fall?  Board Staff's submission is it is very likely that this case falls on the left side of the ledger with Allard, Home Builders' and 620 Connaught.


That's my six points.

I have one last housekeeping point, and that is to say that Mr. Charney said he -- in our submission, he said that indirect taxation is permitted for the province in respect of energy, and talked about the resource amendments.  We, of course, agree with that, and if any qualification is needed for our submission, we would add the word "generally" in paragraph 25 of our submission, which is to say that generally, with the exception of these other resource amendments in 1982, that the province's powers are limited to indirect -- to direct taxation.

So subject to any questions, Madam Chair and Ms. Conboy, those are the Board Staff's submissions.

MS. SPOEL:  Thank you.

No, I don't think we have any questions.  Thank you.

Mr. Warren, do you want a short break before doing any reply?  No?  Then if you would like to proceed, that would be excellent. 
Reply Submissions by Mr. Warren

MR. WARREN:  Let me say by way of preliminary observation that it's like reading an -- Oscar Wilde reading an improving book.  It's bracing to have counsel opposite roll up half a dozen Supreme Court of Canada cases and beat you about the nose and ears with them, like a not-fully-trained puppy.

[Laughter]


MR. WARREN:  And I have to say, notwithstanding the fact that I'm now standing at the door scratching to get out, that I don't agree with them.  And I don't agree for the following reasons, with respect.

What I didn't hear from my friends, who -- I don't gainsay their command of the minutiae of these cases.  What I didn't hear from my friends, is addressing the central difficult analytical task for you in this case, which is:  What is the nature of regulation?  What does that mean, to regulate?  And what is the regulatory scheme in this case?

What we heard repeatedly was you can take a broad view of the cases, a broad view of what regulation is.  That doesn't help us, because what we have to look at is:  What is the regulatory scheme that this charge is supposed to be ancillary to?

Now, I made a careful note of what my friend Mr. Charney said, which is that the regulatory scheme in issue is the broad range of statutes which govern the electricity sector.  His words were:  It is ancillary to the general regulation of electricity energy, including conservation.

I say, with respect, that's not true.  As the Board will know, there are a number of statutes that govern many aspects of the energy sector in this province, the ones that regulate the -- set the rules for how transmission lines are built, the rules for where renewable energy facilities are built.


But there's a discrete, separate and precise set of rules that apply where any of those charges are to be recovered from ratepayers.  And the historical policy reason for that is that this is a monopoly service, and that the interests of ratepayers have to be protected.

I did not hear my friends give an account of how that regulatory scheme is related to all of the other stuff.  And that, I say, is their obligation, because they bear the onus of establishing for you that these assessments are properly ancillary to a regulatory scheme.

Now, my friends say that Supreme Court of Canada has said that you can look at a broad set of policies.  The Supreme Court of Canada hasn't said you can't, in the relevant circumstances, look at a narrow regulatory scheme.  They haven't said that.

So the task for you is to determine whether the relevant regulatory scheme is the narrow one, as I've described it, or the broad one, as my friends, Mr. Charney and others, have described it.

It's not as though narrowness, in and of itself, is a problem.  It's the question of whether or not narrowness is sufficient to account for the relevant regulatory system. 

In my respectful submission, if you look historically at what the purpose of regulation is, beginning with the Northwestern Utilities case through to, most recently, the Ontario Court of Appeal decision in the Toronto Hydro case last year, the function of the Board where the utilities don't protect the interests of the ratepayers is the Board is to do that.  That's what the regulatory system is.

And where the Legislature and the government decided to set up mandatory, as opposed to simply voluntary, CDM programs, mandatory CDM programs that the LDCs had to develop to meet targets in their licence, they made rules for it, and they said the key indicia of the regulatory system is that the charges for that have to be approved by this regulatory Board.

To your answer, Ms. Conboy -- to your question, Ms. Conboy, you asked it of Mr. Charney:  Is it necessary that there be a regulatory oversight?  It isn't necessary, but in this case, there is, and it's at the core of the regulatory system, and these charges aren't in any way ancillary to that.  They are consistent with a broad policy.

Now, to Mr. Jamal's point, where the courts have said that the charges and the policies are linked, there isn't a circumstance where you have a policy standing on its own, with no rules, none of the indicia of a regulatory system; and the courts have said:  Yes, that's a regulatory system.

All that this -- these assessments have in common with Mr. Charney's description of this broad regulatory system is a broad policy goal.

So when the government made a decision about mandatory CDM programs, it said, using its powers under the OEB Act, it chose, it elected not to go to one of these other statutes; it went to the Ontario Energy Board Act and said:  You, regulator, set the rules for these CDM programs and then decide whether or not the rules have been followed and whether or not the charges can be recovered.

That's the pith and substance of what's happened here, is the government has made that decision.

Mr. Charney says, with respect, complains that I make arbitrary and rigid distinctions, and no doubt I will be punished somewhere for being both arbitrary and rigid.

I prefer to say that I'm being precise in my analysis, that the relevant regulatory system is not the broad One, as my friends have described it, but the narrow and specific one, as the government has intended it to be.

Those are my reply submissions.  Thank you very much.

MS. SPOEL:  May I ask you one question, Mr. Warren?

In Section 8 of what was then the Ministry of Energy & Infrastructure Act, Section 8 --


MR. WARREN:  Sorry, Madam Chair, could you just point me to where that is in the materials?  I didn't --


MS. SPOEL:  Oh, it's at tab 24 of --


MR. WARREN:  Mr. Jamal's material?

MS. SPOEL:  -- Board Staff's book of authorities.  It's what's now in the Ministry of Energy Act, but it's --


MR. WARREN:  I have it.

MS. SPOEL:  Okay.  If you look at Section 8(1), paragraph (h), IV, it says:


"The Minister or the Deputy Minister -–"

MR. WARREN:  Sorry, Section 8, Madam Chair?

MS. SPOEL:  Section 8.

MR. WARREN:  The copy I have at tab –- sorry, maybe I've got to wrong act.

MS. SPOEL:  Section 24, the Ministry of Energy and Infrastructure Act.

MR. WARREN:  Yes.  Go ahead, please.

MS. SPOEL:  If you look at Section 8(1), it says:

"The Minister or the Deputy Minister, subject to the direction and control of the Minister, shall..."

And then if you go on to subparagraph -- third paragraph, (h), you have:

"... do any one or more of encouraging, promoting, developing..."

And so on, and little (iv):

"... to stimulate energy conservation through the establishment of programs and policies within the Ministry."

Now, does that -- how does that accord with your submission just now that energy -- CDM activities are run, in effect, exclusively through the regulation of the Board?  How do those two fit together?

Because as I understand Mr. Charney's submissions, this is the authority for the Ministry under which the Ministry has run the two programs that are the subject of the assessment.

MR. WARREN:  They could, as I understand it, charge people for that.  It's a direct tax for whatever these programs happen to be.

What they've chosen to do in this case, with respect, is they do it indirectly, and they can't do it indirectly.

In addition to which it is striking that, notwithstanding this particular legislative provision, the Minister chose, with respect to CDM programs, to act through his directive power under section 27.1 of the act and, if you wish, the component of the regulatory structure that was created pursuant to that.

MS. SPOEL:  I guess there's more than one road.  All roads may not lead to Rome in this case, but I guess there's more than one way it could be done, perhaps.

So what you're saying is that assuming that it is correctly done under this authority, that those programs do not constitute, in and of themselves, a regulatory scheme under this section?

MR. WARREN:  Well, what the subsection says that we're reading is:
"To stimulate energy program programs through the establishment of programs and policies within the Ministry or such agencies as may be prescribed."

And the agency, the choice that they've made, obviously, is to proceed under section 27.1, the directive power.

MS. SPOEL:  For other programs, but for the program that we're talking about here today, that was done within the Ministry as opposed to through another agency?

MR. WARREN:  I presume that's the authority -- Mr. Charney said that's the authority that they're relying on for this particular provision.

MS. SPOEL:  Well, I just wondered whether that makes it into a separate regulatory scheme of some sort, in your view?

MR. WARREN:  Not in my view, no.

MS. CONBOY:  Is that because of the way it's charged, though?

MR. WARREN:  It's because of the way --


MS. CONBOY:  In your view, because I think what I hear you saying is that, Go ahead and you can have these type of programs as authorized here, but the way you're going to collect your monies from those programs is not through the special-purpose --


MR. WARREN:  It is not the mechanism they've chosen here.

MS. CONBOY:  Is that right?

MR. WARREN:  That's right.

MS. SPOEL:  Anything else?

MS. CONBOY:  I have nothing else.

MS. SPOEL:  Well, I think that concludes submissions.  And we'll have our task to sort through it all.  Anyway, I would just like to thank everybody for the excellent submissions, including your good French accents in referring to the Confédération des syndicats nationaux.  Impressive.  And we're adjourned.  So thank you all very much.

--- Whereupon the hearing adjourned at 2:37 p.m.
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