
THE ONTARIO ENERGY BOARD 

IN THE MATTER OF the Ontario Energy Board Act, 
1998, S.O. 1998, c.15 (Sched. B); 

AND IN THE MATTER OF an application by Great Lakes 
Power Limited for an Order or Orders approving just and 
reasonable rates for the distribution of electricity. 

AND IN THE MATTER OF a Notice of Motion requesting 
that the Board review and vary its Decision and Order dated 
December 20, 2007, by ordering that Great Lakes Power 
Limited's distribution interim rates be made effective 
as of September 1,2007 

Reply Submissions on behalf of Great Lakes Power Limited 

1. In accordance with Procedural Order No. 2, these are the reply submissions of Great 

Lakes Power Limited ("GLPL") in respect of its motion requesting the Board to review 

and vary its Decision and Order dated December 20, 2007 (the "Decision") by ordering 

that GLPL's distribution rates be made interim as of September 1, 2007. In addition to 

these reply submissions, GLPL also requests the Board to take into consideration the 

submissions set out in its Notice of Motion dated January 9, 2008 and the letter filed on 

behalf of GLPL dated January 28,2008. 

Background to this Motion 

2. On August 31, 2007, GLPL filed its distribution rate application for approval of a 2007 

revenue requirement and applicable rates (the "Application") on the basis of a 2007 

forward test year. In its Application, GLPL requested that its current rates be made 

interim as of September 1, 2007 and that the proposed rates be made effective as of 

September 1,2007 to permit partial recovery of its 2007 revenue requirement. 

3. On December 20, 2007, the Board released its Decision in which it made GLPL's rates 

interim as of January 1, 2008. GLPL has fundamental concerns with the Decision and 
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submits that the Board should vary that Decision. There is no jurisdictional or other legal 

impediment to the Board varying the Decision so as to make GLPL's rates interim as of 

September 1,2007 and, it is submitted, natural justice requires the Board to do so. 

4. If the Board chooses to maintain January 1, 2008 as the date on which GLPL's current 

rates become interim, it will not be able to consider effective dates for GLPL's proposed 

rates that pre-date January 1, 2008. The Board has an obligation to select an effective 

date for final rates after consideration of all relevant circumstances.' Based upon the 

Decision, by establishing January 1, 2008 as the date on which to make GLPL's rates 

interim the Board has determined an effective date for final rates without the 

consideration of all relevant circumstances and has denied GLPL's application for the 

partial recovery of GLPL's 2007 revenue requirement without a hearing and 

consideration of all relevant evidence and circumstances. On this basis, such an outcome 

violates the rules of natural justice. 

5 .  It is important to note that the subject matter of this motion is the date that GLPL's 

current distribution rates become interim, not the date that its proposed rates become 

effective. GLPL understands that the Board has the discretion to make its proposed rates 

effective any time from and after GLPL's current rates are made interim. It is GLPL's 

desire that the issue of the appropriate effective date for GLPL's proposed rates will be 

addressed during the course of its distribution rate proceeding where all relevant 

circumstances will be considered and where parties will have the opportunity to provide 

evidence in support of a particular effective date. 

6. The timing of GLPL's rates becoming interim is important to GLPL and, as more 

particularly stated at paragraph 23 below, to GLPL's customers. GLPL's service territory 

is almost entirely rural and located in an area of the province with significant economic 

challenges. The Decision and the Board's conclusion on this motion will have a direct 

impact on not just rates but on the economic viability of a community. 

' RP-2005-0020lEB-2007-00 16 (Erie Thames) 
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11. There is no case law supporting Staffs submission that this Board cannot declare an 

effective date for an interim order that is prior to the date of the decision. Quite the 

contrary - the Board can clearly set the date on which rates become interim as far back as 

the date of the initial Application, being August 3 1,2007. The Supreme Court of Canada 

underscores this point in Bell Canada v. Canada (Canadian Radio-television and 

telecommunications Commission), [I9891 1 S.C.R. 1722 (hereinafter "Bell Canada"). At 

1 76 1, the Supreme Court of Canada stated as follows: 

Even though Parliament has decided to adopt a positive approval 
regulatory scheme for the regulation of telephonerates, thi added 
flexibilitv provided bv the power to make interim orders 
indicates that the appellant lCRTCl is empowered to make 
orders as of the date at which the initial application was made 
or as of the date the appellant initiated the proceedings of its 
own motion. The underlying theory behind the rule that a positive 
approval scheme only gives jurisdiction to make prospective orders 
is that the rates are presumed to be just and reasonable until they 
are modified because they have been approved by the regulatory 
authority on the basis that they were indeed just and reasonable. 
However, the power to make interim orders necessarily implies 
the power to modifv in its entiretv the rate structure previouslv 
established by final order. As a result, it cannot be said that the 
rate review process begins at the date of the final hearing; instead, 
the rate review begins when the appellant sets interim rates 
pending a final decision on the merits. As was stated in obiter in 
Re Eurocan Pulp & Paper Co. and British Columbia Energy 
Commission (1978), 87 D.L.R. (3d) 727 (B.C.C.A.), with respect 
to a similar though not identical legislative scheme, the power to 
make interim orders effectively implies the power to make 
orders effective from the date of the bepinnine of the 
proceedinps. In turn, this power must comprise the power to 
make appropriate orders for the purpose of remedying any 
discrepancy between the rate of return yielded by the interim rates 
and the rate of return allowed in the final decision for the period 
during which they are in effect so as to achieve just and reasonable 
rates throughout that period. (Emphasis added) 

173. (1) The Minister may make an interim order that contains any provision that may be contained in a regulation 
under section 167 if the Minister believes 

(a) that the substance or source referred to in subsection 166(1) is not adequately regulated; and 
(b )  that immediate action is required to deal with a significant danger to the environment or to human life or health. 
(2) An interim order has effect from the time it is made. 
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12. The British Columbia Court of Appeal in Re Eurocan Pulp & Paper Co. and British 

Columbia Energy Commission (1978), 87 D.L.R. (3d) 727 (B.C.C.A.) (hereinafter 

"Eurocan") explained that a rate order for interim rates should not be said to have 

retroactive application where it is implemented after the application seeking it has been 

filed but before the date of the decision. At 730, the British Columbia Court of Appeal 

stated as follows: 

I have some misgivings as to whether the order appeal from [made 
March 3, 1976 with an effective date of February 1, 19761 was an 
order having retroactive effect. There was no application for a 
retroactive order; there was application for approval of interim 
rates to become effective three weeks after the date of the 
application. Eventually, the Commission on March 31d gave partial 
approval and then only by way of interim order to be effective 
from Februar lSt. While it is true that the interim order was made '7 on March 3' , and in that sense perhaps could be said to have a 
retroactive application, still in essence it is simply a delayed partial 
approval for a rate increase made prospectively. 

13. As in the motion before the Board, GLPL is asking the Board to set the date on which 

rates are declared interim after the date of filing of the Application but before the date of 

the decision to declare rates interim. 

14. Moreover, the British Columbia Court of Appeal in Eurocan, at 732, highlighted that a 

reasonable interpretation of the ratemaking power at issue in that case must allow the 

Commission to implement an interim rate order back to the date of the application: 

[l]f the Commision does not have the power contended for [to 
make rates effective to the date of the application], a utility would 
be deprived of a proper return on its investment capital for the 
period between the date of an application to have the rates 
reviewed and the date of a consequential Commission order. As in 
the present case this period could be lengthy. It is unreasonable to 
assume that the Legislature intended such a result. 

15. Staff states that "The final order that was in effect from February 24, 2006 until Januarv 

1, 2008 cannot be altered" (para. 15) (emphasis added). In paragraphs 13 to 16 of its 

Submissions, Staff equates the date on which rates were made interim with the end date 
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of the final order determined in RP-2005-0013lEB-2005-003 1 and thereby concludes that 

the Board cannot vary that date. This submission is incorrect. 

16. Based on the decisions set out above, it is clear that the Board is not restricted by the 

December 20, 2007 date of its Decision in making GLPL's current rates interim, as 

suggested by Board staff. The Board has both legislative and common law authority to 

make GLPL's current rates interim as of September 1, 2007 (the day after GLPL 

requested that its rates be made interim). 

ii) Natural Justice 

17. Within the course of a proceeding, the determination of the date on which rates are made 

interim sets the timeframe within which proposed rates will be made final and effective. 

The Board's decision on the effective date of GLPL's proposed rates is inextricably tied 

to the date that GLPL's current rates are made interim. 

18. The Application seeks to allow GLPL to recover a revenue requirement deficiency which 

accrued in 2007, and specifically from September 1,2007 to December 3 1, 2007. At the 

date of the Decision, the Application had not yet been heard on its merits. However, by 

making GLPL's current rates interim as of January 1, 2008, the Board, without the 

benefit of a hearing, determined that, regardless of the evidence that will be heard prior to 

the final decision in the Application: (i) GLPL will be denied recovery of the deficiency 

which accrued between September 1, 2007 and December 31, 2007; and (ii) GLPL's 

customers will be denied rural rate protection between September 1, 2007 and December 

31, 2007. The Board will thereby have pre-judged that issue without the benefit of a 

hearing. The denial of a right to a fair hearing must render a decision invalid.' 

19. Fairness dictates that the Board allow the parties to argue that the final order should reach 

back to address a revenue deficiency accruing since the date of the filing of GLPL's 

Application. The only way the Board can hear argument to that effect is to alter the date 

on which rates become interim to September 1, 2007. 

Administrative Law, David J. Mullin, 200 1, p. 227. 
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Board Staff argues that GLPL's natural justice rights have not been violated because 

"Irrespective of the date on which rates were declared interim, it would not be reasonable 

to assume that the Board would reach a final decision on the application until sometime 

in 2008.. ." (para. 23) and "Natural justice rights are not violated when the test year and 

the rate period do not match" (para. 24). Staff has misunderstood the nature of the 

complaint. GLPL is not asking that the test year and the rate period match, especially 

since the timing of such is dependent on the Board's ability to process the application. 

The Application, through the request for interim rates, took this issue into account. 

From the perspective of recovery of the utility's revenue requirement (the raison d'Ctre of 

the Application), it is not when the final decision is rendered that is important, but the 

effective date of that final decision. Fairness dictates that the Board review all of the 

relevant evidence and hear argument before determining the effective date of the final 

order because the Application seeks recovery of a revenue deficiency accruing from the 

date of filing of the Application. Setting the date for the commencement of interim rates 

of January 1,2008 without a hearing is akin to setting the effective date of the final order 

no earlier than January 1,2008. Because of the nature of interim rate orders and final rate 

orders, only if the Board declares that September 1 to December 3 1, 2007 is covered by 

the interim rate order can it then make a final rate order addressing the application for 

recovery of the revenue deficiency incurred during that period. 

22. In addition to denying the recovery of GLPL's revenue requirement between September 

1,2007 and December 3 1,2007, in making GLPL's current rates interim as of January 1, 

2008 the Board has effectively denied Dubreuil Forest Products Limited ("DFP") from 

obtaining rural rate assistance between September 1, 2007 and December 3 1, 2007. As 

indicated in the GLPL's Notice of Motion, this will result in DFP having to pay an 

additional $124.,000. 

23. In GLPL's letter to the Board dated January 28, 2008, GLPL indicated that it would rely 

on DFP's letter to the Board dated January 14, 2008 in support of this motion. Because 

the Town of Dubreuilville is a one-industry town whose residents depend on the 

operation of DFP's sawmill, the loss of $124,000 as a consequence of the Board's 
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Decision will detrimentally affect DFP, its employees, many local businesses, the Town 

of Dubreuilville and DFP's electricity consumers. According to DFP's letter: 

"it is critical to the continued operation of our industry, our employees, our 

community and the local economy that we get this relief back to September 1, 

2007." 

and 

"It is a critical component in our ability to reopen and will go a long ways in 

ensuring we are able to commence operation of our sawmill much sooner." 

24. It is important to note that DFP is also an embedded distributor providing distribution 

services to the residents of the Town of Dubreuilville. As a result, the rate impacts of the 

Decision on DFP will directly affect all of DFP's electricity consumers. Therefore, a 

number of electricity consumers are adversely affected by the Board's Decision. 

25. The Board must consider such circumstances and, if deemed advisable, address them in 

its final order in this matter. Unless the Board varies the Decision, it cannot do so as 

required by its statutory objective to protect the interests of consumers with respect to 

prices. 

Conclusion 

26. The purpose of this motion is the reconsideration of the determination of the date on 

which GLPL's current rates become interim and, thereby, the date from which the Board 

can consider the revenue deficiency of GLPL and the application of rural rate protection 

when setting new rates. There is no jurisdictional or other legal impediment to the Board 

varying its Decision. GLPL submits that the setting of January 1, 2008 as the 

commencement of interim rates without a hearing is unfair and violates the natural justice 

rights of GLPL because it determines a final issue (that a portion of the revenue 

deficiency cannot be recovered) without a hearing. Fairness dictates that rates be made 

interim as of September 1,2007. 
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All of which is respectfblly submitted by: , 
A h a r k  Keizer, Counsel for 

Great Lakes Power Limited 
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1722 BELL CANADA V. CANADA (CRTC) [1989] 1 S.C.R. - 
The Canadian Radio-Television and Le Conseil de la radiodiffusion et des 
Telecommunications Commission Appellant t4lEcommunications canadiennes Appelant 

Bell Canada Respondent Bell Canada I n t im ie  

and et 

The Attorney General of Canada, the Le procureur gCn4ral du Canada, 
Consumers' Association of Canada, the b I'Association des consommateurs du Canada, 
Canadian Business Telecommunications I'Alliance canadienne des t41Ccommunications 
Alliance, CNCP Telecommunications and the de I'entreprise, Til6communications CNCP et 

I :  National Anti-Poverty Organization I'Organisation nationale anti-pauvreti 
I Interveners Intervenants 

INDEXED AS: BELL CANADA V. CANADA (CANADIAN RBPERTORIE: BELL CANADA C. CANADA (CONSEIL DE 
RADIO-TELEVISION AND TELECOMMUNICATIONS LA RADIODIFFUSION ET DES TBLBCOMMUNICATIONS 
COMMISSION) CANADIENNES) 

I File No.: 20525. No du greffe: 20525. 

I 1989: February 21; 1989: June 22. 1989: 21 f h i e r ;  1989: 22 juin. 

Present: Lamer, Wilson, La Forest, L'Heureux-DuM, Prtsents: Les juges Lamer, Wilson, La Forest, 
Sopinka, Gonthier and Cory JJ. L'Heureux-DUG, Sopinka, Gonthier et Cory. 

O N  APPEAL FROM THE FEDERAL COURT OF e EN APPEL DE LA COUR D'APPEL F ~ D ~ R A L E  
APPEAL 

Administrative law - CRTC jurisdiction - CRTC Droit administratif - Compttence du CRTC - 
ordering Bell Canada to grant a one-time credit to its Ordonnance du CRTC enjoignant b BeN Canada &ac- 
customers - Order to remedy imposition of interim corder un crkdit for/aitaire b ses abonnis - Ordon- 
rates approved by CRTC in 1984 and 1985 and found f nance visant b remtdier b I'imposition de taux provisoi- 
to be excessive in 1986 - Whether CRTC had jurisdic- res approuvb par le CRTC en 1984 et 1985 et jugks 
tion to make such an order - Whether CRTCs interim excessifs en 1986 - Le CRTC avait-il compitence 
rate order may be reviewed in a retrospective manner - pour rendre cette ordonnance? - L'ordonnance du 
Whether CRTCS power to f i x  'j.ust and reasonable" CRTC imposant des faux provisoires peut-elle &re 
rates for Bell Canada involves the regulation of its g rkviske ritroactivement? - Le pouvoir du CRTC d'im- 
revenues - Railway Act. R.S.C., 1985, c. R-3. 3s. poser des taux ajustes et raisonnables* b Bell Canada 

1 335(1), (2), (3). 340(5) - National Transportation Act, comporte-t-il la riglementation de ses revenus? - Loi 
R.S.C., 1985. c. N-20, ss. 52, 60, 66, 68(1). sur les chemins defer. L.R.C. (1985), chap. R-3. art. 

335(1), (2). (3). 340(5) - Loi sur les transports natio- 
h naux, L.R.C. (1985), chap. N-20, art. 52, 60,66.68(1). 

In March 1984, Bell Canada filed an application with En mars 1984, Bell Canada a prisentt au CRTC une 
the CRTC for a general rate increase. To prevent a demande de majoration tarifaire gCn6rale. Afin #em@ 
serious deterioration in Bell Canada's financial situation cher que la situation financitre de Bell Canada ne se 
while awaiting the hearing and the final decision on the dbtiriore gravement avant I'audience et la dtcision 
merits, the CRTC granted Bell Canada an interim rate i finale sur le fond, le CRTC a accord6 B Bell Canada une 
increase of 2 per cent effective January 1, 1985. The majoration tarifaire provisoire de 2 pour 100 entrant en 
interim rate increase was calculated on the basis of vigueur le ler janvier 1985. Le calcul de la majoration 
financial information provided by Bell Canada. In its tarifaire provisoire s'est fait A partir dcs donntes finan- 
decision, however, the CRTC clearly expressed the cikes fournies par Bell Canada. Dans sa dicision, toUte- : 

intention to review this interim rate increase in its final j fois, Ie CRTC a clairement manifest6 I'intention de 
decision on Bell Canada's application on the basis of r6viser cette majoration tarifaire provisoire dans sa dki- 
complete financial information for the years 1985 and sion finale portant sur la demande de majoration tari- 
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1986. In 1985, given Bell Canada's improved financial faire ginirale de Bell Canada sur la base des donnies 
situation, the CRTC ordered Bell Canada to file revised financibres completes pour les annies 1985 et 1986. En 
tariffs effective as of September 1, 1985. As a result of 1985, devant I'amilioration de la situation financitre de 
this decision, Bell Canada was forced to charge the rates Bell Canada, le CRTC a ordonni A Bell Canada de 
effective before its application for a rate increase filed in , dCposer des rivisions tarifaires devant entrer en vigueur 
March 1984. These new rates too were interim in le l C 1  septembre 1985. Suite i cette dbcision, Bell 
nature. In October 1986, notwithstanding Bell Canada's Canada a dd imposer Ies taux en vigueur avant que sa 
request to withdraw its initial application for a general demande de majoration tarifaire ne soit dCposCe en mars 
rate increase, the CRTC reviewed Bell Canada's finan- 1984. Ces nouveaux taux Ctaient eux aussi provisoires. 
cia1 situation and the appropriateness of its rates. The En octobre 1986, sans igard 4 la demande de Bell 
CRTC established appropriate levels of profitability for ' Canada de ntirer sa reqube initiale en majoration 
Bell Canada on the basis of its return on equity and tarifaire ginirale, le CRTC a exarnini la situation 
found that, in 1985 and 1986, it had earned excess finandre de Bell Canada et le caractdre raisonnable de 
revenues for a total of 3206 million. Although Bell ses taux. Le CRTC a itabli Ies niveaux de rentabiliti 
Canada always charged rates approved by the CRTC, appropribs pour Bell Canada en se fondant sur le taux 
the latter decided that Bell Canada could not retain ' de rendement de I'avoir moyen des ditenteurs d'actions 
these excess revenues and ordered it to distribute the ordinaires et a conclu qu'en 1985 et 1986 elle avait 
excess revenues through a one-time credit to be granted accumuli des revenus excidentaires de 206 millions de 
to certain classes of customers. On appeal, the Federal dollars. MEme si Bell Canada a toujours imp056 des 
Court of Appeal quashed the CRTC's order. This appeal taux approuvts par le CRTC, ce dernier a jug6 que Bell 
is to determine (1) whether the CRTC had the legisla- Canada ne pouvait conserver ces revenus exaentaires 
tive authority to review the revenues made by Bell et lui a ordonnb de Ics rembourser A certaines catbgories 
Canada during the period when interim rates were in d'abonnis au moyen d'un cridit forfaitaire. En appel, la 
force; and (2) whether the CRTC had jurisdiction to Cour d'appel fCdCrale a annuli I'ordonnance du CRTC. 
make an order compelling Bell Canada to grant a Le prbsent pourvoi vise a diterminer (1) si la loi permet- 
one-time credit to its customers. e tait au CRTC d'examiner les revenus rialisis par Bell 

Canada pendant la piriode oii les taux provisoires 
itaient en vigueur et (2) si le CRTC avait compktence 
pour rendre une ordonnance enjoignant a Bell Canada 
d'accorder un cridit forfaitaire a ses abonnis. 

Held: The appeal should be allowed. 
J 

ArrPt: Le pouwoi est accueilli. 

The CRTC's decisions are subject to appeal to the 
Federal Court of Appeal on questions of law or jurisdic- 
tion by virtue of s. 68(1) of the National Transportation 
Act. Although an appeal tribunal has the right to disa- 
gree with the lower tribunal on issues which fall within 
the scope of the statutory appeal, curial deference 
should be given to the opinion of the lower tribunal on 
issues which fall squarely within its area of expertise. 
Here, Bell Canada is challenging the CRTC's decision 
on a question of law and jurisdiction involving the 
nature of interim decisions and the extent of the powers 
conferred on the CRTC when it makes interim deci- 
sions. This question cannot be solved without an analysis 
of the procedural scheme created by the Railway Act 
and the National Transportation Act. The decision 
impugned by Bell Canada is therefore not a decision 
which falls within the CRTC's area of special expertise 
and is pursuant to s. 68(1) subject to review in accord- 

a' 
ance with the principles governing appeals. Indeed, the 
CRTC was not created for the purpose of interpreting 

g the Railway Act or the National Transportation Act but 

Les dicisions du CRTC sont susceptibles d'appel d la 
Cour d'appel fidirale sur une question de droit ou de 
compitence en vertu du par. 68(1) de la Loi sur les 

8 transports nationuux. Bien qu'un tribunal d'appel puisse 
Etre en disaccord avec le tribunal d'instance infCrieure 
sur des questions qui reltvent du pouvoir d'appel privu 
par la loi, les tribunaux devraient faire preuve de rete- 
nut envers l'opinion du tribunal d'instance infirieure sur 

h des questions qui relbvent parfaitement de son champ 
d'expertise. En I'esphce, Bell Canada conteste la dicision 
du CRTC sur une question de droit et de compitence 
relative A la nature des dicisions provisoires et il 1'Cten- 
due des pouvoirs confirb au CRTC lorsqu'il rend des 

i dicisions provisoires. On ne peut risoudre cette question 
sans analyser le rigime de prockdure crCC par la Loi sur 
les chemins defer et la Loi sur les transports natio- 
naux. La ddcision contestie par Bell Canada ne reltve 
donc pas du champ d'expertise particulier du CRTC et 

j est, conformkrnent au par. 68(1), susceptible de contr8le 
selon les principes qui rigissent les appels. En effet, le 
CRTC a Cti crik non pas dans le but d'interpriter la b i  
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rather to ensure, amongst other duties, that telephone sur fes chemins de fer ou la Loi sur les transports 
rates are always "just and reasonable". narionaux, mais plutdt pour assurer, notamment, que la 

tarifs de tClCphane soient toujours cjustes et raisonna- 
blesn. I 

The fixing of tolls and tariffs that are "just and 
reasonable" necessarily involves, albeit in a seemingly 
indirect manner, the regulation of the revenues of the 
regulated entity as the administrative tribunal must 
balance the interests of the customers with the necessity 
of ensuring that the regulated entity is allowed to make 
sufficient revenues to finance the costs of the services it 
sells to the public. In fixing fair and reasonable tolls in 
this case, the CRTC had to take into consideration the 
level of revenues needed by Bell Canada. 

L'btablissement de taxes et de tarifs ajustts et raison- 
nablesn comporte forcbment, quoique d'une fawn appa- 
remment indirecte, la rCglementation des revenus de 
I'organisme rhglementC puisque le tribunal administratif 
doit soupcser les inttrtts des consommateurs en fonction 

b de la ntcessitt que I'organisme rtglementC puisse gagner 
des revenus suffisants pour financer les coats des servi- 
ces qu'il vend au public. Pour fixer des taxes qui soient 
justes et raisonnables en I'esp&cc, le CRTC devait tenir 
compte des besoins en revenus de Bell Canada. 

The CRTC had the power to revisit the period during ' Le CRTC avait le pouvoir de rbexaminer la ptriode 
which interim rates were in force. Such power is implied pendant laquelle les taux provisoires Ctaient en vigueur. 
in the power to make interim orders within the statutory Le pouvoir de rendre des ordonnances provisoires com- 
scheme established by the Railway Act and the Natlon- porte implicitement ce pouvoir dans Ie rCgime juridique 
af Transportation Act. It is inherent in the nature of Ctabli par la Lol sur les chemins defer et la Loi sur les 
interim orders that their effect as well as any discrepan- d transports natlonoux. I1 relbve de la nature mtme des 
cy between the interim order and the final order may be ordonnances provisoires que leur effet ainsi que toute 
reviewed and remedied by the final order. It is the divergence entre une ordonnance provisoire et une 
interim nature of the order which makes it subject to ordonnance dhfinitive peuvent &re rCvisCs et corrigis 
further retrospective directions. The circumstances dans I'ordonnance dkfinitive. C'est le carac3re provi- 
under which they are granted also explains and justifies 8 soire de I'ordonnance qui la rend sujette A de plus 
their being. unlike final orden, subject to retrospective amples instructions rbtroactives. Les circonstances dans 
review and remedial orders. Interim rate orders dealing lcsquelles elks sont accordCes expliquent et justifient I 
in an interlocutory manner with issues which remain to davantage pourquoi elles pcuvent, contrairement aux 
be decided in a final decision are traditionally granted ordonnanccs dbfinitives, &re rCvisCes rCtroactivement et 
for the purpose of relieving the applicant from the / faire I'objet d'une ordonnance de redressement. Les 
deleterious effects caused by the length of the proceed- ordonnances tarifaires provisoires qui traitent de 
ings. Such decisions are made in an expeditious manner manibre interlocutoire de questions devant faire I'objet 
on the basis of evidence which would often be insuffi- d'une dtcision finale sont traditionnellement accordCes 
cient for the purposes of the final decision. To hold in pour Cviter que le rcquirant ne subisse les effets nCfastes 
this case that the interim rates could not be reviewed de la longueur des proc&lures. Ces dCcisions sont prises 
would -not only be contrary to the nature of interim rapidement A partir d'C1Cments de preuve qui seraient 
orders, it would also frustrate and subvert the CRTC's souvent insuffisants pour rendre une dkision finale. 
order approving interim rates which clearly indicates its Conclure en I'es#ce que les taux provisoires ne pou- 
intention to review the rates charged for 1985 up to the vaient pas ttre rCv& serait non seulement contraire d 
date of the final decision. la nature des ordonnanccs provisoires, mais encore 

aurait pour effet de contrecarrer I'ordonnance dans 
laquelle le CRTC a approuvb Ies taux provisoires et a 
indiquC clairement son intention de rhiser les taux 
imposb a compter de 1985 jusqu'a la date de la dicision 

i finale. 

There should be no concern over the financial stability La stabilitC financibe des services publics rkglemen- 
of regulated utility companies where one deals with the t b  ne devrait soulever aucune difficult6 lorsqu'il s'agit 
power to revisit interim rates. The very purpose of de traiter du pouvoir de rkxaminer des tarifs provisoi- 
interim rates is to allay the prospect of financial instabil- res. L'objet mCme des tarifs provisoires cst de dissiper 
ity which can be caused by the duration of proceedings j les risques d'instabilit6 financitre lib B la longueur des 
before a regulatory tribunal. The added flexibility pro- prddures devant un tribunal administratif. La sou- 
vided by the power to make interim orders is meant to plcsse supplCmentaire que procure le pouvoir de rendre ? 
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foster financial stability throughout the regulatory pro- des ordonnances provisoires vise 8. favoriser la stabilitt 
ccss. The power to revisit the period during which financi4re tout au long du processus de rhglementation. 
interim rates were in force is a necessary corollary of Le pouvoir de rkxaminer la pCriode pendant laquelle les 

- this power without whicb interim orders made in emer- taux provisoires ttaient en vigueur est fordment acces- 
s gency situations may cause irreparable harm and sub- , soire 8. ce pouvoir sans lequel les ordonnances provisoires 

vert the fundamental purpose of ensuring that rates are renducs dans des situations d'urgence peuvent causer un 
just and reasonable. prtjudict irrtparable et contrecarrer I'objectif fonda- 

mental d'assurer le maintien de taux justes et 
raisonnables. 

Even though Parliament has decided to adopt a p i -  b Mtme si le Parlement a dkidb d'adopter un systbme 
tive approval regulatory scheme for the regulation of de rtglementation des tarifs de ttltphone par voie d'ap 
telephone rates, the added flexibility provided by the probation. la souplesse additionnelle que procure le pou- 
power to make interim orders indicates that the CRTC voir de rendre des ordonnances provisoires indique que 
is empowered to make orders as of the date at which the le CRTC peut rendre des ordonnances effectives B 
initial application was made or as of the date the CRTC , compter de la date du dCp6t de la demande initiale ou de 
initiated the proceedings of its own motion. The power la date 8. laquelle le CRTC a entrepris les prddures de 
to make interim orden necessarily implies the power to son propre chef. Le pouvoir de rendre des ordonnances 
modify in its entirety the rate structure previously estab- provisoires comporte fordment le pouvoir de modifier 
lished by final order. As a result, the rate review process en entier la structure des taux ttablie anttrieurement 
does not begin at the date of the final hearing; instead. , dans I'ordonnance dtfinitive. Par conmuent, le proca- 
the rate review begins when the CRTC sets interim rates sus de rtvision des taux ne commence pas 8. la date de la 
pending a final decision on the merits. dernibre audience; la rtvision des taux commence plutBt 

lorsque le CRTC ttablit des taux provisoires en atten- 
dant qu'une dkision finale sur le fond soit rendue. 

Finally, once it is decided that the CRTC has the , Enfin, une fois qu'il a Ctt d&idC que Ie CRTC a I t  
power to revisit the period during which interim rates pouvoir de rtexaminer la p6riode pendant laquelle les 
were in force for the purpose of ascertaining whether taux provisoires Ctaient en vigueur pour dberminer s'ils 
they were just and reasonable, it follows that it has the sont justes et raisonnables, il s'ensuit qu'il a le pouvoir 
power to make a remedial order where, in fact, these d'ordonner un redressement lorsqu'en fait cts taux 
rates were not just and reasonable. In any event, s. n'ttaient pas justes et raisonnables. En tout ttat de 
340(5) of the Railway Act provides a sufficient statu- cause. Ie par. 340(5) de k Ld sur les chemins defer 
tory basis for the power to make remedial orders includ- fournit un fondement Itgal suffisant au pouvoir d'ordon- 
ing an order to give a one-time credit to certain classes ner un redressement, y compris ului d'ordonner I'attri- 
of customers. While the one-time credit order will not bution d 'un criait forfaitaire 8. certaines cattgories 
necessarily benefit the customers who were actually d'abonnts. Bien que ce ne soit pas les abonnb 8. qui des 
billed excessive rates, once it is found that the CRTC ' taux excessifs ont 6th facturh qui vont nkessairement 
has the power to make a remedial order, the nature and profiter du crMit forfaitaire ordonnt, une fois qu'on a 
extent of this order remain within its jurisdiction in the conclu que Ie CRTC a le pouvoir d'ordonner un redres- 
absence of any specific statutory provision on this issue. sement, la nature et I'ttendue de cette ordonnance reg- 

vent de sa compCtenu en I'absence d'une disposition 
Itgislative expresse sur cette question. 
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The judgment of the Court was delivered by Version franqaise du jugement de la Cour rendu 
Par 

GONTHIER J.-The present case is an appeal 
against a decision of the Federal Court of Appeal 
which quashed one of the orders made by the 
appellant in Telecom Decision CRTC 86-17 
("Decision 86-17"). The impugned order com- 
pelled the respondent to distribute $206 million in 
excess revenues earned in the years 1985 and 1986 
through a one-time credit to be granted to certain 
classes of customers. The respondent does not 
contest the factual findings on which Decision 
86-17 is based nor does it claim that this order 
would unduly prejudice its financial position. None 
of the other orders made in Decision 86-17 are 
challenged. 

LE JUGE GONTHIER-11 s'agit d'un pourvoi 
contre un arrCt de la Cour d'appel fiidtrale qui a 
annult une des ordonnances rendues par l'appelant 
dans la dkision Ttltcom CRTC 86-1 7 (addcision 
86-17,). Aux termes de l'ordonnance contestte, 
I'intimte devait rembourser A certaines catbgories 

b d'abonnts les revenus exctdentaires de 206 mil- 
lions de dollars rtalisCs au cours des anntes 1985 
et 1986 au moyen d'un crtdit forfaitaire. L'intimte 
ne conteste pas les conclusions de fait sur lesquel- 
les se fonde la dtcision 86-1 7 et ne pretend pas que 

c cette ordonnance porterait un preudice indu A sa 
situation financi8re. Les autres ordonnances que 
comporte la dtcision 86- 17 ne sont pas contesttes. 

The appellant claims that the purpose of the I challenged order was to provide telephone users ' with a remedy against interim rates which turned 
out to be excessive on the basis of the findings of 
fact made by the appellant following a final hear- 
ing held in the summer of 1986 for the purpose of 
setting rates to be charged by the respondent in 
the years 1985 and following. These findings of 
fact are reported in Decision 86-17. Since this case 
turns on the proper characterization of the one- 
time credit order made in Decision 86-17, it is 
important to describe the procedural history of the 
administrative proceedings which led to the order 
now contested by the respondent. 

I-The facts 

On March 28, 1984, the respondent applied for 
; a general rate increase under Part VII of the 

CRTC Telecommunications Rules of Procedure, 
SOR/79-554, which provides for a summary public 
process to deal with special applications. The 
respondent claimed that the Canadian Govern- 
ment's restraint program restricting rate increases 
of federally regulated utilities to 5 per cent and 6 
per cent was sufficient justification to dispense 
with the normal procedure for general rate 
increase applications set out in Part 111 of the 
CRTC Telecommunications Rules of Procedure. 
In Telecom Decision CRTC 84- 15, the appellant 

: rejected this application on the ground that the 

L'appelant pretend que le but de l'ordonnance " contestte ttait d'accorder aux usagers du tClC- 
phone un redressement contre des tarifs provisoires 
qui se sont rtvtlts excessifs compte tenu des con- 
clusions de fait auxquelles l'appelant est parvenu A 
la suite d'une dernibre audience tenue au cours de 
I'ttC 1986 pour etablir les taux ti etre imposts par 
l'intimte A compter de 1985. Ces conclusions de 
fait sont 6noncCes dans la decision 86-17. Puisque 
cette affaire porte sur la fagon dont il faut quali- 

f fier l'ordonnance de crMit forfaitaire contenue 
dans la dtcision 86-17, il est important de faire 
l'historique des proctdures administratives B l'ori- 
gine de I'ordonnance que conteste maintenant 
I'intimCe. 

8 
I-Les faits 

Le 28 mars 1984, l'intimte a prbentb une 
demande de majoration tarifaire gtntrale en vertu 

h de la partie VII des Regles de procedure du CRTC 
en mati2re de tblbcomrnunications, DORS/79-554, 
qui prescrit une proctdure sommaire publique 
pour les requCtes particulieres. L'intimCe a prC- 
tendu que le programme de restriction du gouver- 
nement canadien qui limite les majorations tarifai- 
res des services publics rtgis par le gouvernement 
fbd6ral B 5 pour 100 et 6 pour 100 constituait un 
motif suffisant de se soustraire A la procedure 
normalement applicable aux demandes de majora- 
tion tarifaire gtntrale, procedure qui est Cnoncte A 
la partie I11 des R2gles de procedure du CRTC en 
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respondent had failed to use the appropriate proce- 
dure set out in Part 111 of these rules. However, 
the appellant indicated that- if the respondent was 
to suffer financial prejudice as a result of the 
delays involved in preparing for the more complex 
procedure set out in Part 111, it could always apply 
for interim relief pending a hearing and a decision 
on the merits (at pp. 8-9): 

matiere de te*licommunications. Dans la dtcision 
Ttltcom CRTC 84-15, I'appelant a rejet6 cette 
demande pour le motif que I'intimte n'avait pas 
suivi la procedure approprite de la partie 111 des 

a R&gles. L'appelant a toutefois indiqut que si l'inti- 
mte devait subir un prtjidice financier par suite 
des dtlais que comporte la mise en aeuvre de la 
proctdure plus complexe Ctablie A la partie 111, elle 
pourrait toujours demander un redressement provi- 
soire en attendant l'audience et une dtcision sur le 
fond (aux pp. 8 et 9): 

The Commission recognizes that, in 1985 and beyond, in Le Conseil reconnait que, en 1985 et au-deld, en l'ab 
the absence of rate relief, a deterioration in the Compa- sence de redressement tarifaire, la position financibre de 
ny's financial position could occur. In this regard, if the , la compagnie pourrait se dttbriorer. A cet tgard, le 
Company should find it necessary to file an application Conseil serait dispost d tenir une audience publique 
for a general rate increase under Part 111 of the Rules, portant sur une telle requete d I'automne de 1985 si la 
the Commission would be prepared to schedule a public compagnie juge nkcessaire de dkposer une requ2te en 
hearing on such an application in the fall of 1985. majoration tarifaire gtntrale en vertu de la partie 111 
Should Bell consider it necessary to seek rate increases des Rbgles. Si Bell estimait ntcessaire d'obtenir une 
to come into effect earlier in 1985 than this schedule majoration tarifairc devant entrer en vigueur plus tat en 
would allow, it may of course apply for interim relief. In 1985 que ne le permettrait cet tchtancier, elle pourrait, 
the event Bell were to seek such interim relief, it would il va sans dire, demander un redressement provisoire de 
be open to the Company to suggest that the Commis- ses tarifs. Le cas tchtant, et Bell jugeant trop restrictive, 
sion's traditional test for determining interim rate compte tenu du calendrier des audiences du Conseil, la 
applications is overly restrictive in light of the Commis- mkthode que celui-ci utilise pour dbtermincr s'il y a lieu 
sion hearing schedule and to put forward proposals for d'agrber une requtte en majoration tarifaire provisoire, 
an alternative test for consideration. [Emphasis added.] il lui serait loisible de proposer des solutions de rechange 

aux fins d'ttude par le Conseil. [Je souligne.] 

On September 4, 1984, the respondent filed an / Le 4 septembre 1984, I'intimte a prCsentC une 
application for a general rate increase based on demande de majoration tarifaire gtntrale fond& 
1985 financial data which would come into effect sur ses donntes financibres de 1985, cette majora- 
on January 1, 1986. At  the same time, the tion devant entrer en vigueur le 1- janvier 1986. 
respondent applied for an interim rate increase of Au mCme moment, elle a demandt une majoration 
3.6 per cent. tarifaire provisoire de 3,6 pour 100. 
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In Telecom Decision CRTC 84-28 ("Decision Dans la dtcision Ttltcom CRTC 84-28 (adtci- 
84-28") rendered on December 19, 1984, the sion 84-28~) du 19 dkembre  1984, I'appelant a 
appellant set out the following policy previously tnonct la politique suivante qui avait t t t  adoptCe 
adopted in Telecom Decision CRTC 80-7 with anttrieurement dans la dtcision Ttltcom CRTC 
respect to the granting of interim rate increases (at 80-7 relativement aux demandes de majoration 
pp. 8-9): tarifaire provisoire (aux pp. 8 et 9): 

The Commission considers that, as a rule, general rate 
increases should only be granted following the full 
public process contemplated by Part 111 of its Tele- 
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I 
basis, except where special circumstances can be selon le Conseil, i tre accordtes mCme de fa~on inttri- 
demonstrated. Such circumstances would include maire sauf si le requtrant peut dtmontrer qu'il s'agit 
lengthy delays in dealing with an application that de circonstances spCciales. Ce pourrait Ctre le cas, par 
could result in a serious deterioration in the financial exemple, si de longs dtlais dans le traitement d'une 
condition of an appll"cant absent a general interim , requtte entrainaient une dtgradation strieuse de la 
increase. [Emphasis added.] situation financiire d'un requtrant A moins d'une 

majoration tarifaire inttrimaire. [Je souligne.] 

The respondent argued that its financial situation 
warranted an interim rate increase and did not 
question the reasonableness of this policy. The 
appellant agreed with the respondent's submission 
that, in the absence of interim rate increases, it 
might suffer from serious financial deterioration 
and awarded an interim rate increase of 2 per cent. 
In this decision, the appellant required the 
respondent to prepare for a hearing to be held in 
the fall of 1985 for the purpose of assessing the 
respondent's application for a final order increas- 
ing its rates on the basis of two test years, 1985 
and 1986. Decision 84-28 also states at p. 10 the 
reasons why the interim rate increase was set at  2 
per cent: 

In determining the amount of interim rate increases 
required under the circumstances, the Commission has. 
taken into account the following factors: 

I) While the company stated that an interest cover- 
age ratio of 4.0 timts is required, the Commission 
regards the maintenance of the coverage ratio of 3.8 
times, projected by the Company for 1984, as suffi- 
cient for the purposes of this interim decision. 

2) With regard to the level of ROE ["return on 
equity"], the Commission is of the view that, for 
1985, and subject to review in the course of its 
consideration of the Company's general rate increase 
application in the fall of 1985, 13.7% is appropriate 
for determining the amount of rate increases to be 
permitted pursuant to this interim increase applica- 
tion. 

3) With regard to the Company's 1985 expense fore- 
casts, the Commission notes that the inflation factor 
used by the Company is higher than the current 
consensus forecast of the inflation rate for 1985 and 
considers that Bell's forecast of its 1985 Operating 
Expenses could be overestimated by approximately 
f 25 million. 

L'intimte a soutenu que sa situation financihe 
justifiait une majoration tarifaire provisoire, sans 
remettre en question le caracttre raisonnable de 
cette politique. L'appelant s'est dit d'accord avec 
l'argument de llintimCe selon lequel, en l'absence 
de majorations tarifaires provisoires, la situation 
financitre de celle-ci pourrait se dtttriorer grave- 
ment et il lui a accord6 une majoration tarifaire 
provisoire de 2 pour 100. Dans cette dtcision, 
I'appelant a exigt que I'intimCe se pr6pare 5 une 
audience qui serait tenue A I'automne 1985 en vue 
d'examiner sa demande d'ordonnance dtfinitive en 
majoration de ses tarifs sur la base de deux ann6cs 
ttmoins, soit 1985 et 1986. Les motifs pour les- 
quels la majoration tarifaire provisoire a 6th fixCe 
a 2 pour 100 sont exposCs A la p. 10 de la dicision 
84-28: 
Lorsqu'il a ttudii le pourcentage de majorations tarifai- 
res provisoires requis dans les circonstances, le Conseil a 
tenu compte des facteurs suivants: 

J 
I) Mime si la compagnie a dtclart qu'un 'coefficient 
de couverture de I'inttret de 4'0 est ntccssaire, le 
Conseil considbre le maintien d'un coefficient de cou- 
verture de 3'8, prtvu par la compagnie pour 1984, 
comme suffisant aux fins de la prkente dtcision 
provisoire. 

2) Pour ce qui est du niveau du RAO [ctaux de 
rendement de I'avoir moven des dttenteurs d'actions 
ordinaires~], le Conseil estime que, pour 1985, et sous 
rtserve d'un examen au cours de I'ttudc qu'il fera de 
la requtte en majoration tarifaire gtndrale de la com- 
pagnie A I'automne 1985, 13'7 5% sont suffisants pour 
dtterminer le pourcentage des majorations tarifaires A 
autoriser en vertu de la prtsente-requCtc en majora- 
tion tarifaire provisoire. 

3) Quant aux prClvisions des dtpenses de la compa- 
gnie pour 1985, le Conseil note que le facteur d'infla- 
tion utilid par la compagnie est suptrieur aux prtvi- 
sions actuelles du taux d'inflation pour 1985 et 

j considbre que les prtvisions dc dtpenses d'exploitation 
de Bell pour cette annte-IA pourraient itre suresti- 
mtes d'environ 25 millions de dollars. 
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Taking the above factors into account, the Commission 
has decided that an interim rate increase of 2% for all 
services in respect of which rate increases were request- 
ed by the Company in the interim application is appro- 
priate at this time. This increase is expected to generate 
additional revenues of 565 million from 1 January 1985 
to 31 December 1985. To permit the review of the 
Company's 1985 revenue requirement by the Commis- 
sion at the fall 1985 public hearing, Bell is directed to 
file its 4 June 1985 general rate increase application on 
the basis of two test years, 1985 and 1986. [Emphasis 
added.] 

Compte tenu des facteurs susmentionnis, le Conseil a 
jug6 qu'une majoration tarifaire provisoire de 2 96 pour 
tous les services pour lesquels des hausses tarifaires sent 
demandtes par la compagnie dans la requete pro~isoi~~ 
convient pour I'instant. Cette augmentation devrait 
gtntrer des recettes additionnelles de 65 millions de 
dollars entre le ler janvier 1985 et le 3 1 dkcembre 1985. 
Pour lui permettre d'examiner les besoins en matihre de 
revenus de la compagnie pour 1985 A l'audience p~b[ i -  
gue qui aura lieu A I'automne de 1985, le Conseil 
ordonne A Bell de dtposer sa requete en majoration 
tarifaire gindrale du 4 juin 1985 sur la base de deux 
annies timoin, soit 1985 et 1986. [Je souligne.] 

The reasons set out in the appellant's decision Dans les motifs de sa dtcision, l'appelant indique 
indicate that the interim rate increase was cal- que le calcul de la majoration tarifaire provisoire 
culated on the basis of financial information pro- s'est fait A partir des donnCes financitres fournies 
vided by the respondent without placing this infor- par I'intimte sans que celles-ci aient fait l'objet de 
mation under the scrutiny normally associated I'examen minutieux qui est normalement associt 
with hearings made under Part I11 of the CRTC a aux audiences tenues en application de la partie 
Telecommunications Rules of Procedure. Further- 111 des RPgles de procCdure du CR TC en matiare 
more, the appellant clearly expressed the intention de tZl6communications. En outre, l'appelant a clai- 
to review this interim rate increase in its final rement manifest6 l'intention de rtviser cette majo- 
decision on the respondent's application for a gen- ration tarifaire provisoire dans sa decision finale 
era1 rate increase on the basis of financial informa- portant sur la demande de majoration tarifaire 
tion for the years 1985 and 1986. Given the con- gtntrale prbsentte par l'intimie sur la base des 
tent of the appellant's final decision, it is also donntes financibres relatives aux anntes 1985 et 
important to note that the 2 per cent interim rate 1986. Compte tenu des motifs de la dicision finale 
increase was calculated on the assumption that the de l'appelant, il est tgalement important de souli- 
respondent's return on equity for 1985 should be gner que le calcul de la majoration tarifaire provi- 
13.7 per cent, subject to review in the final soire de 2 pour 100 a 6th fait A partir de l'hypo- 
decision. thbse que le taux de rendement de I'avoir moyen 

des dttenteurs d'actions ordinaires en 1985 devrait 
etre de 13'7 pour 100, sous r6serve d'une rtvision 
lors de la dtcision finale. 

The respondent's financial situation later 
improved thereby reducing the necessity to pro- 
ceed with an early hearing for the purpose of 
obtaining a general and final rate increase. By' 
letter dated March 20, 1985, the respondent asked 
for this hearing to be postponed to February 10, 
1986, suggesting however that the 2 per cent 
interim increase be given immediate final approv- 
al. In CRTC Telecom Public Notice 1985-30 
dated April 16, 1985, the appellant granted the 
postponement but refused to grant the final 
approval requested by the respondent without fur- 
ther investigation into this matter. The Commis- 
sion added that it would monitor the respondent's 

La situation financibre de l'intimke s'btant ultt- 
rieurement amtliorte, il n'ttait plus aussi ntces- 

h saire de proctder sans tarder A l'audience pour 
obtenir une majoration tarifaire g6ntrale et dtfini- 
tive. Dans une lettre en date du 20 mars 1985, 
l'intimte a demand6 que cette audience soit repor- 
t te  au 10 f6vrier 1986 tout en suggtrant que la 
majoration provisoire de 2 pour 100 soit approuvte 
immkdiatement de faqon dtfinitive. Dans l'avis 
public TtlCcom CRTC 1985-30 en date du 16 avril 
1985, l'appelant a accord6 le report, mais a refus6 
d'accorder I'approbation dtfinitive demandte par ' l'intimte sans proctder A un examen plus pousst ds 
la question. Le Conseil a ajoutt qu'il surveillerait 
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.' financial situation on a monthly basis and ordered la situation financi&re de l'intimte sur une base 
the filing of monthly statements (at p. 4): mensuelle et a ordonnC la production d'6tats finan- 

ciers mensuels (A la p. 4): 

In view of the improving trend in the Company's finan- Compte tenu de la tendance I'amClioration du rende- 
cia1 performance, the Commission further directs as a ment financier de la compagnie, le Conseil lui ordonne 
follows: de plus ce qui suit: 
Bell Canada is to provide to the Commission for the 
balance of 1985, within 30 days after the end of each 
month, commencing with April 1985, a full year fore- 
cast of revenues and expenses on a regulated basis for 
the year 1985, together with the estimated financial 
ratios including the projected regulated return on 
common equity. 
The Commission will monitor the Company's financial 
performance during 1985, in order to determine whether 
any further rate action may be necessary. [Emphasis 
added.] 

Bell Canada prtsentera au Conseil, pour le reste de 
1985, et ce 30 jours aprts la fin de chaque mois A 
compter d'avril 1985, des prtvisions des revenus et 
dtpenses pour une annte complbte, sur une base rtgle- 
mentte pour I'annte 1985, ainsi que des ratios financiers 
estimatifs, y compris le taux de rendement rtglementt 
de I'avoir des dttenteurs d'actions ordinaires. 
Le Conseil surveillera le rendement financier de la 

C compagnie pour 1985, afin d'ttablir s'il y a lieu ou non 
de prendre d'autres mesures de tarification. [Je 
souligne.] 

Again, the appellant clearly expressed its intention L'appelant a encore une fois manifest6 clairement 
to prevent abuse of interim rate increases. d son intention d'empecher qu'on abuse des deman- 

des de majoration tarifaire provisoire. 

After a review of the July financial information 
filing ordered in CRTC Telecom Public Notice 
1985-30, the appellant asked the respondent to 
provide reasons why the interim rate increase of 2 
per cent should remain in force given its improved 
financial situation. The respondent was unable to 
convince the appellant that this interim increase 
remained necessary to avoid financial deterioration 
and was accordingly ordered to file revised tariffs 
effective as of September 1, 1985, at pp. 4-5 of 
Telecom Decision CRTC 85- 18: 

Apres avoir examink les Ctats financiers du rnois 
de  juillet, dCposCs conformCment A I'avis public 

e TClCcom CRTC 1985-30, l'appelant a demand6 A 
I'intimCe d'expliquer pourquoi la majoration tari- 
faire provisoire de 2 pour 100 devrait etre mainte- 
nue compte tenu de I'am6lioration de sa situation 
financibre. L'intimte n'a pas su convaincre I'appe- 
lant que cette majoration provisoire Ctait toujouri 
nkcessaire pour Cviter une dCtCrioration de sa si- 
tuation financibre et l'appelant lui a donc ordonnt 
de dtposer des rkvisions tarifaires devant entrer en 

8 
vigueur le 1" septembre 1985, aux pp. 4 et 5 de la 
decision TtlCcom CRTC 85- 18: 

In view of the improving trend in Bell's financial Compte tenu de la tendance A I'amtlioration du rende- 
performance, the Commission is satisfied that the corn- ment financier de Bell, le Conseil est convaincu que la 
pany no longer needs the 2% interim increases which compagnie n'a plus besoin des majorations provisoires de 
were awarded in Decision 84-28 in order to avoid serious h 2 % consenties dans la d6cision 84-28, afin d'tviter une 

1 financial deterioration in 1985. Accordingly, Bell is grave dhtirioration de sa situation financibre en 1985. 
' directed to file revised tariffs forthwith, with an effective En constquence, il est ordonnt A Bell de dtposer sans 

date of 1 September 1985, to suspend these increases. dtlai des itvisions tarifaires devant entrer en vigueur le 
1" septembre 1985, qui suspendent ces majorations. 

In arriving at its decision the Commission has estimated i Pour en arriver A sa dtcision, le Conseil a estimt que, si 
that, withinterim rates in effect for the complete year, les tarifs provisoires avaient Ctt en vigueur toute 1'innCE 1 the company would earn an ROE ["return on equity"] la compagnie obtiendrait un RAO [ataux de rendement 
of appro~im~tely 14.5% in 1985, a return well in excess de I'avoir moyen des dttenteurs d'actions ordinaires.] 
of the 13.7% considered appropriate for determining the d'environ 14,5 % en 1985, soit un rendernent bien 
2% interim rate increases. The Commission also project- j au-dessus du taux de 13,7 96 qui avait i t t  considCrC 
ed that interest coverage would be approximately 3.9 comme Ctant convenable pour I'ttablissement des maje 
times. This would improve on the actual 1984 coverage rations tarifaires provisoires de 2 %. Le Conseil a Cgale- 
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of 3.8 times. These estimates are not significantly differ- ment prtvu que le coefficient de couverture de I1intbrgt 
ent from Bell's current expectation of its 1985 results. serait d'environ 3'9, ce qui serait suptrieur au cafficient 

riel de 1984 qui s'ttablissait A 3.8. Ces estimations ne 
,? sont pas sensiblement difftrentes des prtvisions couran- 

tes des rtsultats de Bell pour 1985. 

The Commission will make its final determination of 
Bell's revenue requirement for the year 1985 in the 
general rate proceeding currently scheduled to com- 
mence with an application to be filed on 10 February 
1986. [Emphasis added.] - 
As a result of this decision, the respondent was 
forced to charge the rates effective before its 
application for a rate increase filed on March 28, 
1984. However, even though the rates effective as 
of September 1, 1985, were numerically identical 
to the rates in force under the previous final 
decision prior to the interim increase, these new 
rates remained interim in nature. In fact, the 
appellant reiterated its intention to review the 
rates actually charged during 1985 and 1986. 

On October 3 1, 1985, the respondent decided 
not to proceed with its application for a general 
rate increase and requested that its procedures be 
withdrawn. In CRTC Telecom Public Notice 
1985-85, the appellant decided to review the 
respondent's financial situation and therefore the 
appropriateness of its rates notwithstanding its 
request to withdraw its initial application for a 
general rate increase (at pp. 3-4): 
In light of these forecasts and the degree to which the 
company's rate structure is expected to be considered in 
separate proceedings, Bell stated that it wished to 
refrain from proceeding with the application scheduled 
to be filed on 10 February 1986. Accordingly, the 
company requested the withdrawal of the amended 
Directions on Procedure issued by the Commission in 
Public Notice 1985-30. 

The Commission notes that the appropriate rate of 
return for Bell has not been reviewed in an oral hearing 
since the proceeding which culminated in Bell Cana- 
da-General ~ncrease in Rates, Telecom Decision 
CRTC 8 1-1 5, 20 September 1981 (Decision 81-15). The 
Commission considers that, given Bell's current fore- 
casts, it would be appropriate to review the company's 
cost of equity for the years 1985, 1986 and 1987 in the 
proceeding scheduled for 1986. Such a review would 
allow consideration of the changing financial and eco- 

Le Conseil rendra sa dtcision difinitive pour ce qui est 
des besoins en matibre de revenus de Bell pour Ivann& 
1985 dans le cadre de l'instance portant sur des majors- 
tions tarifaires gtnirales qui devrait dkbuter par le dtpdt 
d'une requste, le 10 ftvrier 1986. [Je souligne.] 

Suite A cette dtcision, l'intimte a dQ imposer les 
taux en vigueur avant le dC@t, le 28 mars 1984, dc 
sa demande de majoration tarifaire. Cependant, 
mCme si les taux devant entrer en vigueur le l* 
septembre 1985 Ctaient numtriquement identiques 
aux taux en vigueur qui avaient kt6 fix& dans la 
derniCre dtcision finale rendue avant la majoration 
provisoire, ces nouveaux taux itaient toujours pre 

d visoires. D'ailleurs, l'appelant a exprim6 de nou- 
veau son intention de rtviser les taux effectivement 
impods au cours des ann6es 1985 et 1986. 

Le 31 octobre 1985, l'intimte a dCcid6 de ne pas 
e dtposer sa demande de majoration tarifaire gtnb 

rale et a demand6 que sa proctdure soit retirtc. 
Dans l'avis public Ttltcorn CRTC 1985-85, I'ap 
pelant a dtcidt d'examiner la situation financitrc 
de l'intimte et, par condquent, le caracttre raison- 
nable de ses taux sans kgard B sa demande dc 
retrait de sa requete initiale en majoration tari- 
faire gtntrale (aux pp. 3 et 4): 
En raison de ces prCvisions et de la mesure dans laquelle 1 
la structure tarifaire de la compagnie devrait etre ttu- 
dike dans des instances distinctes, Bell a diclarC qu'elle . 
dCsirait s'abstenir de I'instance, sa requete devant etre 
dtposde le 10 fCvrier 1986. La compagnie a donc 
demand6 le retrait des Directives sur la ~roctdure modi- 
fiCes telles que publiies par le Conseil dans l'avis public 
1985-30. 

Le Conseil constate que le taux de rendement approprit 
de Bell n'a pas Ctt examin6 dans le cadre d'une audience 
avec comparution depuis I'instance qui a abouti 4 la 
dtcision Ttltcom CRTC 8 1-1 5 du 20 septembre 1981 
intitulbe Bell Canada-Majoration tarvaire ginhale 
(la dCcision 8 1- 15). Le ~onse i l  cstime tqu'ktant donn6 leg 
prtvisions actuelles de Bell, il conviendrait d'examiner le 
coQt des capitaux propres de la compagnie pour les 
ann6es 1985, 1986 et 1987 A I'occasion de I'audience 
devant avoir lieu en 1986. Cet examen prmettrait 
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I 
nomic conditions since Decision 81-15 and the impact of d'ttudier les conditions financitres et tconomiques qui 
Bell's corporate reorganization on its rate of return. The ont changt depuis la dkision 8 1 - 15 ainsi que les rtper- 
Commission notes that other issues arising from the cussions de la rtorganisation de Bell sur son taux de 
reorganization would also be addressed in the 1986 rendement. Le Conseil note que d'autres questions r&ul- 
proceeding. [Emphasis added.] tant de la rtorganisation pourraient tgalement faire 

l'objet d'un examen lors de l'audience de 1986. [Je 
souligne.] 

This interim decision indicates that the appellant I1 ressort de cette dtcision provisoire que I'appe- 
wished to continue the original rate review proce- b lant voulait que la procCdure initiale de rhision 
dure initiated by the respondent in March of 1984. tarifaire demandhe par I'intimbe au mois de mars 
Thus, the rates in force as of January 1, 1985 until 1984 se poursuive. Les taux qui Ctaient en vigueur 
the final decision now challenged by the respond- le ler janvier 1985 jusqu'd la dkision finale que 
ent were interim rates subject to review. conteste maintenant I'intimbe Ctaient donc provi- 

C soires et susceptiblcs de rCvision. 

The hearing which led to the final decision L'audience qui est d I'origine de la dCcision 
lasted from June 2 to July 16, 1986 and this final finale s'est dCroulCe du 2 juin au 16 juillet 1986 et 
decision, Decision 86-17, was rendered on October d cette dCcision finale, soit la dCcision 86-17, a CtC 
14, 1986. In this decision, the appellant first estab- rendue le 14 octobre 1986. Dans cette dCcision, 
lished appropriate levels of profitability for the l'appelant a d'abord Ctabli les niveaux de rentabi- 
respondent on the basis of its return on equity. The lit6 appropri6s pour I'intimie en se fondant sur le 
appellant then calculated the amount of excess taux de rendement de l'avoir moyen des dCtenteurs 
revenues earned by the respondent in 1985 and d'actions ordinaires. L'appelant a ensuite pr&dC 
1986 along with the necessary reduction in fore- au calcul des revenus excbdentaires rCalisb par 
casted revenues for 1987. It was found that the l'intimke en 1985 et 1986, ainsi que de la rCduction 
respondent had earned excess revenues of $63 nkcessaire des revenus prCvus pour 1987. On a 
million in 1985 and $143 million in 1986 for a constatb, A la p. 93, que 1'intimCe avait accumuli 
total of $206 million (at p. 93): des revenus exckdentaires de 63 millions de dollars 

en 1985 et de 143 millions de dollars en 1986 pour 
un total de 206 millions de dollars: 

After making further adjustments for the compensation Aprts avoir apportC d'autres rajustements de manibre B 
for temporarily transferred employees and including the 8 tenir compte du dtdommagement pour les employts 
regulatory treatment for non-integral subsidiary and provisoirement muth et avoir jnclus I t  traitement rigle- 
associated companies, the Commission has determined mentaire des"fi1iales non partie inttgrante et des compa- 
that a revenue requirement reduction of $234 million gnies assocites, le Conseil a Ctabli qu'une r&uction des 
would provide the company with a 12.75% ROE besoins en revenus de I'ordre de 234 millions de dollars 
["return on equity"] on a regulated basis in 1987. donnerait A la compagnie un taux de RAO [ctaux de 
Similarly, the Commission has determined that $143 rendement de I'avoir moyen des dCtenteurs d'actions 
million is the required revenue reduction to achieve the ordinaires~] de 12.75 96 sur une base rtglernentb pour 
upper end of the permissible ROE on a regulated basis 1987. De meme, le Conseil a Ctabli qu'une rtduction de 
in 1986, 13.25%. With respect to 1985, after making the 143 millions de dollars des besoins en revenus s'impose 
adjustments set out in this decision, the Commission has i pour atteindre I'khelon supkrieur du taux de RAO 
determined that Bell earned excess revenues in the autorist sur une base rtglernentte pour 1986, soit 
amount of $63 million, the deduction of which would 13.25 96. Pour ce qui est de 1985, aprh avoir apportt les 
provide 13.7596, the upper end of the permissible ROE rajustements expos& dans la prtsente dbcision, le Con- 
on a regulated basis. seil a babli que Bell a obtenu des revenus excaentaires 

j de 63 millions de dollars, dont la defalcation donnerait 
un taux de 13.75 %, soit I'tchelon suptrieur du taux de 
RAO autorisk sur une base rtglernentte. 
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It is important to note that the evidence and the I1 importe de souligner que l'appelant a examink 
arguments presented by the interested parties as minutieusement la preuve et les arguments prCsen- 
well as interveners were carefully scrutinized by tCs par les parties intCressCes et les intenenants 
the appellant at pp. 77 ho 92 of Decision 86-1 7. It aux pp. 77 B 92 de la dCcision 86- 17. I1 est A toutes 
is for all practical purposes impossible to engage in Q fins pratiques impossible d'entreprendre un 
such a meticulous and painstaking analysis of all examen aussi minutieux et soignC de tous les faits 
relevant facts when faced with an application for pertinents en prCsence d'une demande de redresse- 
interim relief. Finally, it is also useful to note that ment provisoire. Enfin, il convient Cgalement de 
the permissible return on equity of 13.7 per cent souligner que le taux de rendement de l'avoir 
allowed by the appellant in its interim decision. moyen des dCtenteurs d'actions ordinaires de 13,7 
Decision 84-28, was increased to 13.75 per cent in pour 100 que l'appelant avait autorisk dans sa 
Decision 86-17. Thus, the appellant realized that dicision provisoire, la dCcision 84-28, a t t t  major6 
the interim rates approved for 1985 yielded greater A 13,75 pour 100 dans la dCcision 86-17. L'appe- 
rates of return than initially anticipated and that , lant a donc constatt que les taux provisoires 
the rate of return actually recorded for that year approuvds pour l'annbe 1985 avaient gCnCrC des 
even exceeded the greater allowable rate of return taux de rendement supirieurs A ce qui avait CtC 
fixed in the final decision, Decision 86-17. Such prkvu A l'origine et que le taux de rendement 
differences between projected and actual rates of effectivement obtenu pour cette ann6e Ctait meme 
return are common and certainly call for a high d supCrieur A celui qui avait 6th autorisk dans la 
level of flexibility in the exercise of the appellant's dCcision finale, soit la dCcision 86-17. De telles 
regulatory duties. diffkrences entre les taux de rendement projetts et 

riels sont courantes et exigent certainement de 
l'appelant un niveau de souplesse trCs ClevC dans 
l'exercice de ses fonctions de rkglementation. 

The Commission decided that the respondent 
could not retain excess revenues earned on the 
basis of interim rates and issued the order now 
challenged by the respondent in order to provide a 
remedy for this situation.' This order reads as 
follows, at pp. 95-96: 
Concerning the excess revenues for the years 1985 and 
1986, the Commission directs that the required adjust- 

. . 

ments be made by means of a one-time credit to sub- 
scribers of record, as of the date of this decision, of the 
following local services: residence and business individu- 
al, two-party and four-party line services; PBX trunk 
services; centrex lines; enhanced exchange-wide dial 
lines; exchange radio-telephone service; service-system 
service and information system access line service. The 
Commission directs that the credit to each subscriber be 
determined by pro-rating the sum of the excess revenues 
for 1985 and 1986 of $206 million in relation to the 
subscriber's monthly recurring billing for the specified 
local services provided as of the date of this decision. 
The Commission further directs that the work necessary 
to implement the above directives be commenced 
immediately and that the billing adjustments be com- 
pleted by no later than 31 January 1987. Finally, the 
Commission directs the company to file a report detail- 

Le Conseil a dkid6 que l'intimbe ne pouvait 
conserver les revenus exckdentaires rtalisCs A 

f partir des taux provisoires et il a rendu I'ordon- 
nance maintenant contestie par I'intimbe, en vue 
de remkdier A la situation. L'ordonnance est rCdi- 
gie ainsi, aux pp. 95 et 96: 
Dans le cas des revenus exctdentaires pour les annCes 

B 1985 et 1986, le Conseil ordonne que les rajustements 
qui s'imposent soient apportts au moyen d'un cridit 
forfaitaire aux abonnb inscrits, ii la date de la prtsente 
dicision, aux services locaux suivants: rtsidentiel et d'af- 
faires de ligne individuelle, de ligne A deux et A quatre 

h abonnb; de ligne principale de PBX; de ligne centrex; 
de ligne perfectionnk de circonscription; du service 
radiotkltphonique de circonscription; du service de 
rtseau dtwndant: et du service de linne 'd'accis aux - 
services in'formatiques. Le Conseil ordonne que le crtdit 

i ii chaque abonnt soit calcult au prorata de la somme des 
revenus exctdentaires pour 1985 et 1986,soit 206 mil- 
lions de dollars, en fonction des ttats de compte ptriodi- 
ques mensuels de I'abonnt pour les services locaux sptci- 
f i h  fournis A la date de la prtsente d6cision. Le Conseil 

; ordonne de ~ l u s  aue Ie travail ntcessaire Dour mettre en 
' ceuvre les direhhes ci-dessus soit amor'ct immidiate- 

ment et que les rajustements aux ttats de compte soient 
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ing the implementation of the credit by no later than 16 faits le 31 janvier 1987 au plus tard. Enfin, le Conseil 
February 1987. ordonne en outre A la compagnie de lui prtsenter, au 

plus tard le 16 fhvrier 1987, un  rapport donnant le dttail 
.? de la mise en euvre du crddit. 

I 

The Commission considers that 1987 excess revenues a Le Conseil estime que le meilleur moyen de traiter les 
are best dealt with through rate reductions to be effec- revenus exctdentaires de 1987 est par la voie de rdduc- 
tive 1 January 1987. [Emphasis added.] tions tarifaires devant entrer en vigueur le I n  janvier 

1987. [Je souligne.] - 
Although the respondent always charged rates Mime si l'intimte a toujours impost les taux 
approved by the appellant, the appellant found it approuvb par I'appelant, ce dernier a jug6 ntces- 
necessary to make sure that its assessment of saire de s'assurer que son tvaluation des revenus 
allowable revenues for 1985 and 1986 would be autorids pour 1985 et 1986 soit respectte. L'appe- 
complied with. The appellant argues that the order lant soutient que l'ordonnance que conteste main- 
now challenged by the respondent was the most c tenant l'intimte constituait le moyen le plus effi- 
efficient way of redistributing these excess reve- cace de redistribuer ces revenus exctdentaires aux 
nues to the respondent's customers even though abonnts de I'intimte meme si ceux qui ont rtelle- 
they would not necessarily be refunded to those ment eu A payer les taux en vigueur au cours de 
who actually had to pay the rates in force during cette p6riode n'obtiendraient pas ntcessairement 
that period. d de remboursement. 

It is therefore obvious that the appellant only 11 ressort donc clairement que l'appelant n'a 
allowed interim rates to be charged after January autorisk les taux provisoires A etre imposb a p r b  le 
1, 1985 on the assumption that it would review 1" janvier 1985 qu'en supposant qu'il rtviserait ces 
these rates in a hearing to be held in order to deal e taux au cours d'une audience qui devait porter sur 
with an application for a general rate increase. une demande de majoration tarifaire gtnkrale. 
Every interim decision which led to Decision 86-17 Toutes les dtcisions provisoires A I'origine de la 
confirmed the appellant's intention to review the dtcision 86-17 ont confirm6 l'intention de I'appe- 
interim rates a t  the final hearing. Finally, the lant de rtviser les taux provisoires A l'audience 
interim rates were ordered for the purpose of finale. Enfin, les taux provisoires ont Ctt fixts par 
preventing any serious deterioration in the ordonnance afin d'empzcher que la situation finan- 
respondent's financial situation while awaiting for ci&re de I'intimte ne se dttiriore gravement avant 
a final decision on the merits. Of necessity, these qu'une dCcision finale sur le fond soit rendue. I1 va . 
interim rates were determined on the basis of de soi que ces taux provisoires avaient QC fix& ii 
incomplete evidence presented by the respondent. partir d'C1Cments de preuve incomplets prtsentb 
It cannot be said that the purpose of the interim par I'intimte. On ne peut affirmer que la majora- 
rate increase ordered by the appellant was to serve tion tarifaire provisoire ordonnte par l'appelant 
as a temporary final decision. avait pour objet de  servir temporairement de dCci- 

h sion finale. 

11-The Issue and the Arguments Raised by the 11-La question en litige et les arguments des 
Parties parties 

In this Court as well as in the Federal Court of 
Appeal, the parties have agreed that the only issue 
arising out of the facts of this case is whether the 
appellant had jurisdiction to order the respondent 
to grant a one-time credit to its customers. The 
appellant's findings of fact, its determination with 
respect to the respondent's revenue requirements 

/ for 1985 and 1986 and its computation of the 

Devant cette Cour et la Cour d'appel ftdtrale, 
les parties ont convenu que la seule question en 
litige qui dtcoule des faits de  l'esfice est de savoir 
si I'appelant avait compttence pour ordonner A 
l'intimte d'accorder A ses abonnis un crCdit forfai- 
taire. L'intimte ne conteste pas les conclusions de 

j fait de l'appelant, ni sa dtcision quant aux besoins 
en revenus de l'intimte pour les anntes 1985 et 
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amount of excess revenues earned during this 1986, ni son calcul du montant des revenus exc6- 
period are not contested by the respondent. In my dentaires gagnts au cours de cette pkriode. A mon 
opinion, this issue can be divided in two avis, il est possible de diviser cette question en 
su bquestions: deux: 

C I 
a 

1- whether the appellant had the legislative 1- La loi permettait-elle I'appelant d'exami- 
authority to review the revenues made by the ner les revenus rbalisis par 1'intimCe pendant 
respondent during the period when interim la ptriode oh les taux provisoires btaient en 
rates were in force; vigueur ? 

2- whether the appellant had jurisdiction to 2- L'appelant avait-il comp6tence pour rendre 
make an order compelling the respondent to une ordonnance obligeant I'intimCe accor- 
grant a one-time credit to its customers. der il ses abonnb un crtdit forfaitaire? 

The main arguments raised by the appellant can Les principaux arguments soulev6s par l'appe- 
be summarized as follows: e lant peuvent Ctre rtsum6s de la fa~on suivante: I 

1- the Railway Act and the National Trans- 1- la Loi sur les chemins defer et la Loi sur les 
portation Act grant the appellant the power transports nationaux confZrent A I'appelant 
to review the period during which a regulat- le pouvoir d'examiner les revenus gagnts par 
ed entity was allowed to charge interim rates d un organisme rCglement6 pendant la pkriode 
for the purpose of comparing the revenues oh ce dernier ttait autorist il imposer des 
earned during this period to the appropriate taux provisoires pour comparer ces revenus 
level of revenues set in the final decision; avec le niveau appropriii de revenus ttabli 

dans la d6cision finale; 

2- the power to make a one-time credit order is 2- le pouvoir d'ordonner un crbdit forfaitaire 
necessarily ancillary to the power to review est nkcessairement accessoire au pouvoir 
the period during which interim rates were d'examiner la pbriode au cours de laquelle 
charged and the appellant has jurisdiction to les tarifs provisoires ont CtC imposts et l'ap 
determine the most efficient method of pro- f pelant a compbtence pour dicider quel est le 
viding a remedy in cases where excess reve- meilleur moyen d'accorder un redressement 
nues were made. lorsque des revenus exctdentaires ont ktt 

gagnts. 

The main arguments raised by the respondent 8 Les principaux arguments soulevbs par I'intirnte 
can be summarized as follows: peuvent etre rtsumbs de la fason suivante: ! 

1- the power to set tolls and tariffs does not 1- le pouvoir d'6tablir des taxes et des tarifs ne 
include the power to review and make orders comprend pas le pouvoir d'examiner et de 
with respect to the respondent's level of h rendre des ordonnances quant au niveau de 
revenues; revenus de l'intimbe; 

2- the appellant has no power to make a one- 2- l'appelant n'a aucun pouvoir d'ordonner un 
time credit order with respect to revenues crbdit forfaitaire quant aux revenus gagnQ 
earned as a result of having charged rates i par suite de l'imposition de taux que l'inti- 
which the respondent, by virtue of the Rail- mie 6tait obligte d'imposer en vertu de la 
way Act, was obliged to charge, whether Loi sur les chemins de fer, que ces taux 
these rates were set by interim order or by a soient fix& dans une ordonnance provisoire 
final order. ou dtfinitive. 

i Counsel for the National Anti-Poverty Organi- L'avocat de' l'organisation nationale anti-pau- 
zation ("NAPO) has also argued that the appel- vret6 (uONAPV) a tgalement soutenu que les dtci- 
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lant's decisions concerning the interpretation of sions de I'appelant concernant I'interprttation des 
statutes which grant them jurisdiction to deal with lois qui lui conftrent compitence en certaines 
certain matters are entitled to curial deference and matieres sont sujettes B retenue judiciaire et ne 
cannot be reviewed unless they are patently unrea- peuvent ttre rtvisks B moins d'ttre manifestement 
sonable. This argument raises the issue of the a diraisonnables. Cet argument soul&ve la question 
scope of review allowed by s. 68(1) of the National de I'ttendue de la rtvision que permet le par. 68(1) 
Transportation Act, R.S.C., 1985, c. N-20 (now de la Loi sur les transports nationaux, L.R.C. 
the National Telecommunications Powers and (1985), chap. N-20 (maintenant la Loi nationale 
Procedures Act), and must be dealt with prior to sur les attributions en matike de tkle'communica- 
any analysis of the relevant statutory provisions tions), et doit ttre trait6 prtalablement A toute 
claimed to be the source of the appellant's jurisdic- analyse des dispositions ldgislatives pertinentes que 
tion to make the one-time credit order found in I'on prttend ttre B l'origine du pouvoir de I'appe- 
Decision 86- 1 7. ]ant d'ordonner dans la dtcision 86-17 un crCdit 

c forfaitaire. 

The present case raises difficult questions of 
statutory interpretation and it will therefore be 
necessary to examine the relevant provisions of the 
Railway Act, R.S.C., 1985, c. R-3, and the Na- 
tional Transportation Act before moving to a 
detailed analysis of the decision of the Federal 
Court of Appeal and the arguments raised by the 
parties. 

111-Relevant Legislative Provisions 

La prtsente affaire soultve d'bpineuses questions 
d'interprttation ligislative et il sera donc ntces- 
saire d'examiner les dispositions pertinentes de la 

d Loi sur les chemins defer ,  L.R.C. (1985), chap. 
R-3, et de la Loi sur les transports nationaux 
avant d'entreprendre une analyse dbtaillte de la 
dbcision de la Cour d'appel ftddrale et des argu- 
ments des parties. 

e 

111-Les dispositions Itgislatives pertinentes 

The appellant derives its power to regulate the Le pouvoir de I'appelant de rkglementer le sec- 
telephone industry from ss. 334 to 340 of the teur du ttltphone provient des art. 334 340 de la 
Railway Act (b'Provisions Governing Telegraphs b i  sur les chemins defer  (.Dispositions relatives 
and Telephones") and from ss. 47 et seq. of the aux tClbgraphes et aux ttltphonesn) et des art. 47 
National Transportation Act ("General Jurisdic- et suiv. de la Loi sur les transports nationaux 
tion and Powers in Respect of Railways"). The (aComp6tence gintrale en matitre de chemins de 
Railway Act sets out the general criteria concern- few). La Loi sur les chemins de fer difinit les 
ing the setting of rates and tariffs to be charged by crittres gtntraux concernant l'ttablissement des 
telephone utility companies whereas the National taux et des tarifs que peuvent imposer les compa- 
Transportation Act sets out the appellant's proce- gnies de tiltphone, tandis que la Loi sur les trans- 
dural powers in the context of decisions concern- ports nationaux tnonce les pouvoirs de l'appelant 
ing, amongst other matters, telephone rates and h en matitre de procedure visant les decisions qui 
tariffs. portent notamment sur les taux et les tarifs du 

service ttliphonique. 

Sections 3350)' 335(2) and 335(3) of the Rail- Le pouvoir de rCglemen tation de I'appelan t 
way Act (formerly ss. 320(2) and 320(3)) state the trouve son fondement aux par. 335(1), (2) et (3) 
principle upon which the appellant's regulatory de la Loi sur les chemins defer  ( l a  anciens par. 
authority rests, namely that telephone rates and 320(2) et (3)) lesquels prtvoient que les taux et 
tariffs are subject to approval by the appellant, tarifs de ttltphone sont subordonnis A l'agrtment 
cannot be changed without its prior authorization de l'appe!ant, ne peuvent ttre modifib sans son 
and may be revised at any time by the appellant: consentement prtalable et peuvent ttre rCvisCs en 

tout temps par l'appelant: 



335. (1) Notwithstanding anything in any other Act, 
all telegraph and telephone tolls to be charged by a 
company, other thaq a toll for the transmission of a 
message intended for reception by the general public 
and charged by a company licensed under the Broad- 
casting Act, are subject to the approval of the Commis- 
sion, and may be revised by the Commission from time 
to time. 

(2) The company shall file with the Commission 
tariffs of any telegraph or telephone tolls to be charged, 
and the tariffs shall be in such form, size'and style. and 
give such information. particulars and details, as the 
Commission by regulation or in any particular case 
prescribes. 

335. (1) Nonobstant les dispositions de toute autre 
Ioi, toutes les taxes de ttltgraphe et de ttltphone que 
peut exiger une compagnie, I'exception des taxes exi- 
gies pour la transmission de messages destints A Ctre 

a captb par le public en gtntral, par une compagnie 
titulaire d'une licence en vertu de la Loi sur la radiodu- 
fusion, sont subordonntes A I'agrtment de la Commis. 
sion, qui peut les riviser. I 

(2) La compagnie dtpose au bureau de la Commis- ! 
b sion les tarifs des taxes de ttltgraphe ou de ttltphone g i 

exiger, et ces tarifs ont la forme, le modhle et le format 
et contiennent les renseignements et les dttails que la 
Commission prescrit par voie de rhglement ou dans un 

I 
I 

cas particulier. 1 
(3) Except with the approval of the Commission, the c (3) A moins d'avoir obtenu le consentement de la 

I 
I 

I company shall not charge and is not entitled to charge Commission, la compa~nie ne peut exiger de taxe de 
1 
I 

any telegraph or telephone toll in respect of which there ttltgraphe ou de ttltphone lorsque le tarif n'a pas Ctt 
is default in filing under subsection (2)' or which is ainsi dtpost ou que la Commission I'a rejet&. . . 

I 
disallowed by the Commission . . . . [Emphasis added.] [Je souligne.] 

d 
The most important requirement governing the La condition la plus importante qui r6git le pou- 
appellant's power to set telephone rates is found in voir de l'appelant d'btablir les taux de t6lCphone se 
s. 340(1) of the Railway Act which provides that trouve au par. 340(1) de la Loi sur les chemins de 
all such rates must be "just and reasonable": fer qui prkvoit que tous ces taux doivent &re 

e ajustes et raisonnablesm: 

340. (1) All tolls shall be just and reasonable and 340. (1) Toutes les taxes doivent Etre justes et raison- 
shall always, under substantially similar circumstances nables et doivent toujours, dans des circonstances et 
and conditions with respect to all traffic of the same conditions sensiblement analogues, en ce qui concerne 
description carried over the same route, be charged tout le trafic du mCme type suivant le mdme parcours, 
equally to all persons at the same rate. [Emphasis f Etre impostes tgalement A tous au mEme taux. [Je 
added.] souligne.] 

Section 340 also prohibits discriminatory tele- L'article 340 interdit 6galement 116tablissement de 
phone rates and gives the appellant the power to taux de tkltphone discriminatoires et confkre ii 
suspend, postpone, or disallow a tariff of tolls g l'appelant le pouvoir de suspendre, de diff6rer ou 
which is contrary to ss. 335 to 340 and substitute a de rejeter un tarif de taxes contraire aux art. 335 B 
satisfactory tariff of tolls in lieu thereof. 340 et d'y substituer un tarif satisfaisant. 

Finally, s. 340(5) of the Railway Act gives the Enfin, le par. 340(5) de la Loi sur les chemins 
appellant the power to make orders with respect to h defer conf2re l'appelant le pouvoir de rendre des 
traffic, tolls and tariffs in all matters not expressly ordonnances en ce qui concerne le trafic, les taxes 
covered by s. 340: et les tarifs, dans toute autre matikre non vis6e 

expresskment par l'art. 340: 
340. . . . i 340. . . . 
(5) In all other matters not expressly provided for in (5) En toute autre matihre non expresstment prbue 

this section. the Commission may make orders with par le prbent article, la Commission peut prendre des 
respect to all matters relating to traffic, tolls and tariffs ordonnances au sujet de tout ce qui a trait au trafic. aux 
or any of them. taxes et aux tarifs, ou A I'un deux. 

i 
\ 

Although the power granted by s. 340(5) could be Bien qu'il soit possible dlinterprCter restrictive- 
construed restrictively by the application of the ment le pouvoir confCrC par le par. 340(5) en 
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ejusdem generis rule, I do not think that such an application de la r2gle ejusdem generis, je ne crois 
interpretation is warranted. Section 340(5) is but pas que cette interprttation soit justifiie. Le para- 
one indication of the legislator's intention to give graphe 340(5) ne fait qu'indiquer l'intention du 
the appellant all the powers necessary to ensure ligislateur de confirer d l'appelant tous les pou- 
that the principle set out in s. 340(1), namely that a voirs nicessaires pour garantir que le principe 
all rates should be just and reasonable, be observed Ctabli au par. 340(1), savoir que tous les taux 
at all times. soient justes et raisonnables, soit respect6 en tout 

temps. 

Sections 47 et seq. of the National Transporta- b Sur le plan de la procCdure, la compitence de 
tion Act set out,. from a procedural point of view, l'appelant en ce qui a trait aux pouvoirs confCrb 
the appellant's jurisdiction with respect to the par la Loi sur les chemins defer est CnoncCe aux 
powers granted by the Railway Act. Section 49(1) art. 47 et suiv. de la Loi sur les transports natio- 
gives the appellant jurisdiction over all complaints naux. Le paragraphe 49(1) prtvoit que l'appelant 

e concerning compliance with the Act while s. 49(3) a compCtence pour entendre toutes plaintes relati- 
gives thc appellant jurisdiction over all matters of ves au respect de la Loi alors que le par. 49(3) 
fact or law for the purposes of the Railway Act prtvoit que l'appelant a comfitence sur toutes les 
and of ss. 47 et seq. of the National Transporta- questions de droit ou de fait aux fins de la Loi sur 
tion, Act. However, s. 68(1) provides an appeal to d les chemins defer  et des art. 47 et suiv. de la Loi 
the Federal Court of Appeal, with leave, on any sur les transports nationaux. Le paragraphe 68(1) 
question of law or jurisdiction and it is under this prkvoit cependant que toute question de droit ou 
provision that the respondent has challenged Deci- de compttence peut, suite d une autorisation en ce 
sion 86- 17. sens, 6tre port6e en appel devant la Cour d'appel 

e fidtrale et c'est en vertu de cette disposition que 
l'intimte a contest6 la dtcision 86-17. 

In many respects, ss. 47 et seq, of the National 
Transportation Act have been designed to further 
the policy objectives and the regulatory scheme set 
out in the Railway Act governing the approval of 
telephone rates and tariffs. Thus, s. 52 of the 
National Transportation Act gives the appellant 
the power to inquire into, hear or determine, of its 

I own motion or upon request from the Minister, 
any matter which it has the right to inquire into, 
hear or determine under the Railway Act: 

A maints.Cgards, les art. 47 et suiv. de la Loi sur 
les transports nationaux ont kt6 consus pour servir 

/ les objectifs de principe et le syst&me de rbglemen- 
tation qui sont tnoncb dans la Loi sur les chemins 
defer et qui rbgissent l'approbation des taux et des 
tarifs de tC1Cphone. Ainsi, l'art. 52 de la Loi sur les 
transports nationaux pr6voit que l'appelant peut, 
de son propre chef ou A la demande du ministre, 
instruire, entendre et juger toute affaire qu'il peut, 
en vertu de la Loi sur les chemins defer, instruire, 
entendre et juger: 

52. The Commission may, of its own motion, or shall, L 52. La Commission peut, de son propre chef, ou doit, 
on the request of the Minister, inquire into, hear and A la demande du ministre, instruire, entendre et juger 
determine any matter or thing that, under this part or toute affaire qu'elle peut, en vertu de la prtsente partie 
the Railway Act, it may inquire into, hear and deter- ou de la Loi sur les chemins defer, instruire, entendre et 
mine upon application or complaint, and with respect juger sur une demande ou sur une plainte, et, A cet 
thereto has the same powers as, on any application or i tgard, elle a les memes pouvoirs que la prbente loi lui 
complaint, are vested in it by this Act. confhre pour statuer sur une demande ou sur une 

plainte. 

Section 52 is therefore the corollary of the appel- L'article 52 est donc le corollaire du par. 335(1) de 
lant's power to "revise [tolls] . . . from time to la Loi sur les chemins defer  qui confhre d I'appe- i 
time" found in s. 335(1) of the Railway Act. Thus, !ant le pouvoir de erhiserm les taxes. L'appelant a 
the appellant has the power to review, from time to donc le pouvoir de r6viser ses propres dCcisions 
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time, its own final decisions on a proprio motu 
basis. Similarly, s. 61 provides that the appellant is 
not bound by the wording of any complaint or 
application it hears and.may make orders which 
would otherwise offend the ultra petita rule: 

61. On any application made to the Commission, the 
Commission may make an order granting the whole or 
part only of the application, or may grant such further 
or other relief, in addition to or in substitution for that 
applied for, as to the Commission may seem just and 
proper, as fully in all respects as if the application had 
been for that partial, other or further relief. 

By virtue of s. 60(2) of the National Transpor- 
tation Act, the appellant also has the power to 
make interim orders: 

60. . . . 
(2) The Commission may, instead of making an order 

final in the first instance, make an interim order and 
reserve further directions either for an adjourned hear- 
ing of the matter or for further application. 

finales, et ce, de sa propre initiative. De meme, 
l'art. 61 prdvoit que l'appelant n'est pas li6 par le 
texte d'une plainte ou d'une requete qu'il entend et 
peut rendre toute ordonnance qui pourrait par 

a ailleurs porter atteinte ti la rCgle de l'ultra petita: 
61. Sur toute rquete prtsentte d la Commission, 

cette dernibre peut prendre une ordonnance accordant 
cette requete en totalit6 ou en partie seulement, ou 
accorder un redressement plus ttendu ou tout autre 
redressement de griefs, en sus ou au lieu de celui qui a 
ttt demandt, selon que la chose lui parait juste et 
convenable, aussi amplement d tous Cgards que si la 
requete eQt ttC faite pour obtenir ce redressement par- 
tiel, difftrent ou plus ttendu. 

C 

Le paragraphe 60(2) de la Loi sur les transports 
nationaux permet dgalement A l'appelant de 
rendre des ordonnances provisoires: 

d 
60. . . . 
(2) La Commission peut prendre, tout d'abord, au 

lieu d'une ordonnance dtfinitive, une ordonnance provi- 
soire, et se rtserver la facult6 de donner de plus amples 
instructions soit d une audition ajournte de l'affaire, soit 
sur une nouvelle requete. 

Finally, by virtue of s. 66 of the National Enfin, l'art. 66 de la Loi sur les transports 
Transportation Act, the appellant has the power to nationaux lui permet de reviser ses dtcisions antt- 
review any of its past decisions whether they are rieures, qu'elles soient finales ou provisoires: 
final or interim: f 

66. The Commission may review, rescind, change, 66. La Commission p u t  rhiser, abroger ou modifier 
alter or vary any order or decision made by it or may ses ordonnances ou dtcisions, ou peut entendre d nou- 
re-hear any application before deciding it. veau une demande qui lui est faite, avant de rendre sa 

dtcision. 

It is obvious from the legislative scheme set out 
in the Railway A~ct and the National Transporta- 
tion Act that the appellant has been given broad 
powers for the purpose of ensuring that telephone 
rates and tariffs are, at all times, just and reason- 
able. The appellant may revise rates at any time, 
either of its own motion or in the context of an 
application made by an interested party. The 
appellant is not even bound by the relief sought by 
such applications and may make any order related 
thereto provided that the parties have received 
adequate notice of the issues to be dealt with a t  the 
hearing. Were it not for the fact that the appellant 
has the power to make interim orders, one might 
say that the appellant's powers in this area are 
limited only by the time it takes to process applica- 

8 
I1 ressort clairement de 1'6conomie de la Loi sur 

les chemins defer et de la Loi sur les transports 
nationaux que l'appelant s'est vu confdrer de 
vastes pouvoirs afin de garantir que les taux et 

h tarifs de tdliphone soient justes et raisonnables en 
tout temps. L'appelant peut rbviser les taux de son 
propre chef ou ti la demande d'une partie inttres- 
ste. L'appelant n'est meme pas li6 par le redresse- 
ment demand6 et peut rendre toute ordonnance s'y 
rapportant pourvu que les parties aient r e p  un 
avis suffisant des questions ti traiter A l'audience. 
N'ttait-ce du fait que l'appelant a le pouvoir de 
rendre des ordonnances provisoires, on pourrait 
affirmer que les pouvoirs de l'appelant en la 
matitre ne s o d  limit& que par le d6lai nCcessaire 
pour examiner les demandes, se prCparer aux 
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tions, prepare for hearings and analyse all the audiences et analyser tous les dltments de preuve. 
evidence. However, the appellant does have the L'appelant a toutefois le pouvoir de rendre des 
power to make interim orders and this power must ordonnances provisoires et ce pouvoir doit Btre 
be interpreted in light sf the legislator's intention interprttt en fonction de I'intention du ltgislateur 
to provide the appellant with flexible and versatile a de conftrer A I'appelant des pouvoirs souples et 
powers for the purpose of ensuring that telephone varits en vue d'assurer que les taux de tiltphone 
rates are always just and reasonable. soient toujours justes et raisonnables. 

The question before this Court is whether the 
appellant has the statutory authority to make a 
one-time credit order for the purpose of remedying 
a situation where, after a final hearing dealing 
with the reasonableness of telephone rates charged 
during the years under review, it finds that interim 
rates in force during that period were not just and 
reasonable. Since there is no clear provision on this 
subject in the Railway Act or in the National 
Transportation Act, it will be necessary to deter- 
mine whether this power is derived by necessary 
implication from the regulatory schemes set out in 
these statutes. 

La Cour doit donc dtterminer si la loi habilite 
I'appelant A ordonner I'attribution d'un cridit for- 
faitaire pour redresser une situation si ce dernier 
dicide, aprts une audition finale portant sur le 
caractire raisonnable des taux de ttltphone impo- 
sts au cours des anntes qui font I'objet de l'exa- 

C men, que les tarifs provisoires en vigueur au cours 
de cette @ride n'ttaient pas justes et raisonna- 
bles. Puisque la Loi sur les chemins defer et la Loi 
sur les transports nationaux ne comportent 

,, aucune disposition claire A cet tgard, il faudra 
dtterminer si l'existence de ce pouvoir dtcoule 
implicitement des systtmes de rtglementation Cta- 
blis dans ces lois. 

IV-The Decision of the Court Below IV-La dtcision du tribunal d'instance inftrieure 

In the Federal Court of Appeal, the respondent 
in this Court argued that in order to find statutory 
authority for the power to make a one-time credit 
order, it was necessary to find that s. 66 (power to 
"review, rescind, change, alter or vary" previous 
decisions) or s. 60(2) (power to make interim 
orders) of the National Transportation Act pro- 
vide powers to make retroactive orders. Of course, 
the respondent argued that these provisions did not 
grant such a power and the majority of the Federal 
Court of Appeal composed of Marceau and Pratte 
JJ. agreed with this argument, Hugessen J. dis- 
senting: [1988] 1 F.C. 296, 43 D.L.R. (4th) 30'78 
N.R. 58. 

Marceau J. held that the appellant in this Court 
only had the power to fix telephone tolls and 
tariffs and that it has no statutory authority to 
deal with excess revenues or deficiencies in reve- 
nues arising as a result of a discrepancy between 
the rate of return yielded from the interim rates in 
force prior to the final decision and the permissible 
rate of return fixed by this final decision. Marceau 
J. was of the opinion that the wording of s. 66 of 

En Cour d'appel ftdtrale, Bell Canada a sou- 
tenu que pour Ctre en mesure d'affirmer qu'il 
existe un pouvoir Itgal d'ordonner I'attribution 

/ d'un trait forfaitaire, il fallait conclure que I'art. 
66 (le pouvoir de crtviser, abroger ou modifier, les 
dtcisions anttrieures) ou que le par. 60(2) (le 
pouvoir de rendre des ordonnances provisoires) de 
la Loi sur les transports nationaux comporte le 

g pouvoir de rendre des ordonnances rttroactives. 
L'intimte a tvidemment soutenu que ces disposi- 
tions ne conftraient pas un tel pouvoir et la Cour 
d'appel ftdtrale A la majoritt (les juges Marceau 
et Pratte) a retenu cet argument, le juge Hugessen 
Ctant dissident: [ I  9881 1 C.F. 296'43 D.L.R. (4th) 
30'78 N.R. 58. 

Le juge Marceau a conclu que le CRTC avait 
seulement le pouvoir de fixer les taxes et tarifs de 

i ttltphone et que la loi ne I'habilitait pas A traiter 
d'un exctdent ou d'une insuffisance de revenus 
rtsultant dd l'tcart entre le taux de rendement 
gCntri5 par les taux provisoires en vigueur avant la 
dtcision finale et le taux de rendement autorist ' dans cette dkision finale. Selon le juge Marceau, 
le texte de I'art. 66 de la Loi sur les transports A. the National ~rans~ortation Act is neutral with nationaux est neutre en ce qui concerne le pouvoir 



1742 BELL CANADA V. CANADA (CRTC) Gonthier J. [I9891 1 S.C.R. 

respect to retroactivity and that the presumption 
against retroactivity should therefore operate. 
Marceau J. added that the power to make interim 
orders does not carry with it 4he power to remedy 
any discrepancy between interim and final orders 
because the respondent could not be forced to 
reimburse revenues earned by charging rates 
approved by the appellant. Thus, according to 
Marceau J., the regulatory scheme set out in the 
Railway Act and the National Transportation Act 
is prospective in nature and, in the context of such 
a scheme, the power to make interim orders only 
involves the power to make orders "for the time 
being". 

d'agir rktroactivement et la prksomption contre le 
pouvoir d'agir rttroactivement devrait donc s'ap 
pliquer. Le juge Marceau a ajoutt que le pouvoir 
de rendre des ordonnances provisoires ne corn. 

a prend pas le pouvoir de remkdier A tout k a r t  entre 
les ordonnances provisoires et dtfinitives puisque 
I'intimte ne saurait &re obligde de rembourser dcs 
revenus gagnks lorsque les taux imposts ont kt6 
approuvts par l'appelant. Ainsi, selon le juge Mar- 
ceau, le systbme de riglementation ttabli dans la 
Loi sur les chemins de fer et la Loi sur les 
transports nationaux est de nature prospective et, 
dans ce contexte, le pouvoir de rendre des ordon- 

e nances provisoires comprend seulement le pouvoir 
de rendre des ordonnances cpour le moment.. 

Pratte J., who concurred in the result with Mar- Le juge Pratte, qui a souscrit A la conclusion du 
ceau J., rejected all arguments based on the juge Marceau, a rejett tous les arguments fond& 
retroactive nature of the powers granted by ss. d sur le caractbre rttroactif des pouvoirs conftrb 
60(2) and 66 of the National Transportation Act. par le par. 60(2) et I'art. 66 de la Loi sur les 
Pratte J. was of the opinion that the impugned transports nationaux. Le juge Pratte Ctait d'avis 
order was not retroactive in nature since its effect que I'ordonnance contestte n'avait pas de carac- 
was to force the respondent to grant a credit in the t h e  rttroactif puisqu'elle avait pour effet d'obliger 
future rather than change the rates charged in the I'intimie B accorder un crtdit forfaitaire A I'avenir, 
past in a retroactive manner. Pratte J. then stated plut6t que de modifier rttroactivement les taux 
that if legislative authority existed for Decision imposb dans le passt. Le juge Pratte a ensuite 
86-17, it must be found in s. 60(2) of the National affirm6 que s'il existait un fondement ICgislatif A la 
Transportation Act which provides for "further dCcision 86-1 7, il devait se trouver au par. 60(2) de 
directions" to be made at a later date following an la Loi sur les transports nationaux qui prtvoit que 
interim decision. However, Pratte J. was of the ade plus amples instructions. peuvent etre donnkes 
opinion that any "further direction" must be in the B une date ultirieure A la suite d'une dtcision 
nature of an order which can be made under s. provisoire. Le juge Pratte ttait cependant d'avis 
60(2) in the first place. It follows from that rea- que ces instructions devaient tenir d'une ordon- 
soning that if no one-time credit order can be nance qui, B I'origine, pouvait stre rendue en vertu 
made by interim order, no "further direction" to du par. 60(2). Selon ce raisonnement, il s'ensuit 
that effect can be made under s. 60(2). Pratte J.  que si un crtdit forfaitaire ne peut etre impose 
then agreed with Marceau J. that the respondent dans une ordonnance provisoire, ade plus amples 
could not be forced to reimburse revenues made by h instructions. en ce sens ne peuvent etre donntes en 
charging rates approved by the appellant whether vertu du par. 60(2). Le juge Pratte a ensuite 
by interim order or by a "further direction" made convenu avec le juge Marceau qu'on ne pouvait 
in a final order. obliger I'intimke A rembourser des revenus qu'elle 

avait gagnb en imposant des taux que I'appelant 
i avait approuvts que ce soit par voie d'ordonnance 

provisoire ou ade plus amples instructions. donntes 
dans une ordonnance dtfinitive. 

Hugessen J. dissented on the basis that, within Le juge Hugessen ttait dissident parce que selon 
the statutory framework set out in the Railway le rtgime juridique ttabli dans la Loi sur les 
Act and the National Transportation Act, all chemins defer et la Loi sur les transports natio- 
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orders whether final or interim can, by virtue of ss. naux, les ordonnances, qu'elles soient dCfinitives 
60(2) and 66 of the National Transportation Act, ou provisoires, peuvent toutes, en application du 
be modified by a further prospective order; thus, par. 60(2) et de I'art. 66 de la Loi sur les trans- 
the proposed rule thabinterim orders can only be ports nationaux, Stre modifiCes par une autre 
modified by a further prospective order would, in a ordonnance de nature prospective; ainsi, de l'avis 
Hugessen J.'s opinion, effectively eliminate any du juge Hugessen, la rbgle proposCe selon laquelle 
distinction between final and interim orders and les ordonnances provisoires ne peuvent Ctre modi- 
defeat the legislator's intention to provide the fites que par une autre ordonnance prospective 
appellant with a distinct and independent power to aurait effectivement pour effet d'bliminer toute 
make interim orders. In order to differentiate distinction entre les ordonnances dkfinitives et pro- 
interim orders from final orders, Hugessen J. was visoires et de contrecarrer l'intention du 1Cgislateur 
of the opinion that the appellant in this Court d'accorder A l'appelant un pouvoir distinct et indt- 
must have the power to fix just and reasonable pendant de rendre des ordonnances provisoires. Le 
rates as of the date at which interim rates came , juge Hugessen a estimC que, pour distinguer les 
into effect. Thus, only interim rates can be modi- ordonnances provisoires des ordonnances dCfiniti- 
fied in a retrospective manner by a final order. ves, le CRTC doit avoir le pouvoir de fixer des 
Hugessen J. then stated that the interim rates in taux justes et raisonnables applicables A compter 
force in 1985 and 1986 must not be divided into de la date d'entrCe en vigueur des tarifs provisoi- 
the previous rate and the interim rate increase of 2 d res. Par conskquent, seuls les tarifs provisoires 
per cent: the resulting rate must be viewed as peuvent etre modifits r6troactivement par une 
interim in its entirety because all the rates charged ordonnance dbfinitive. Le juge Hugessen a ensuite 
after January 1, 1985 were authorized by interim affirm6 que les tarifs provisoires en vigueur en 
orders. Finally, Hugessen J. stated that the one- 1985 et 1986 ne doivent pas etre divisb en tarif 
time credit order was a valid exercise of the power ' antCrieur et en majoration tarifaire provisoire de 2 
to set just and reasonable rates as of January 1, pour 100: le nouveau tarif doit etre considCrC 
1985 and that the choice of the appropriate comme entibrement provisoire parce que tous les 
remedy was an " 'administrative matter' properly taux chargCs aprbs le 1"' janvier 1985 Ctaient auto- 
left for the Commission's determination". Huges- / rises par des ordonnances provisoires. Enfin, le 
sen J. also noted that the appellant's order was in juge Hugessen a affirm6 que le crtdit forfaitaire 
substance though not in form a "matter relating to ordonnC reprbentait un exercice valide du pouvoir 
tolls and tariffs" within the meaning of s. 340(5) de fixer des taux justes et raisonnables A compter 
of the Railway Act. du 1" janvier 1985 et que le choix du redressement 

appropri6 Ctait une r rquestion administrative. 
qu'il convient de laisser trancher par le Conseil.. 
Le juge Hugessen a Cgalement soulignC que l'or- 
donnance de I'appelant itait en substance mais non 
quant A la forme rune question ayant trait aux 

h taxes et aux tarifsr au sens du par. 340(5) de la 
Loi sur les chemins defer. 

(A) Curial Deference Towards the Decisions of (A) La retenue judiciaire b I'ggard des dgcisions 1 theCRTC du CRTC 

NAP0 argues that the appellant's decisions are L'ONAP soutient que les dCcisions de I'appelant 
entitled to "curial deference" because of their doivent faire l'objet de rretenue judiciaire~ en 
national importance and that these decisions raison de leur importance nationale et qu'elles ne 
should not be overturned unless they are patently ' devraient pas Ctre Ccarttes A moins d'stre manifes- 
unreasonable. NAPO cites the following cases as tement dkraisonnables. L'ONAP cite les arrets 
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authority for this proposition: Canadian Union of suivants ti l'appui de cette affirmation: Syndicat 
Public Employees, Local 963 v. New Brunswick canadien de la Fonction publique, section locale 
Liquor Corp., [I9791 2 S.C.R. 227 ("CUPE"); 963 c. Sociftf des alcools du Nouveau-Brunswick, 
Douglas Aircrafr Co. of' Canada Ltd. v. McCon- [I9791 2 R.C.S. 227 (tSCFPv), Douglas Aircraft 
nell, [I9801 1 S.C.R. 245; Alberta Union of Pro- a Co. of Canada Ltd. c. McConnell, [I9801 1 R.C.S. 
vincial Employees v. Board of Governors of Olds 245, Alberta Union of Provincial Employees c. 
College, [I9821 1 S.C.R. 923; Re Ontario Public Conseil d'administration de Olds College, [I9821 
Service Employees Union and Forer (1985), 52 1 R.C.S. 923, Re Ontario Public Service 
O.R. (2d) 705 (C.A.); Re City of Ottawa and Employees Union and Forer (1 985), 52 O.R. (2d) 
Ottawa Professional Firefighters' Association, 705 (C.A.), Re City of Ottawa and Ottawa Pro- 
Local 162 (1 987), 58 O.R. (2d) 685 (C.A.); Grey- fessional Firefighters' Association, Local 162 
hound Lines of Canada Ltd. v. Canadian Human (1 987), 58 O.R. (2d) 685 (C.A.), Greyhound 
Rights Commission (1 987), 78 N .R. 1 92 (F.C.A.); Lines of Canada Ltd. c. Commission canadienne 
and Canadian Pacific Ltd. v. Canadian Transport , des droits de la personne (1 987), 78 N.R. 192 
Commission (1 987), 79 N.R. 13 (F.C.A.) (C.A.F.), et Canadien Pacifique Ltfe c. Commis- 
("Canadian Pacific"). sion canadienne des transports (1987), 79 N.R. 13 

(C. A.F.) (a Canadien Pacif iqu~).  

With the exception of the Canadian Pacific d Sous rtserve de l'affaire Canadien Pacifique, 
case, all these cases involved judicial review of tous ces arrets portent sur le contrale judiciaire de 
decisions which were either protected by a priva- dtcisions vistes par une clause privative ou par une 
tive clause or by a provision stating that no appeal disposition qui interdit d'interjeter appel de ces 
lies therefrom. Where the legislator has clearly dtcisions. Si le ltgislateur affirme clairement que 
stated that the decision of an administrative tri- e la dtcision d'un tribunal administratif est finale et 
bunal is final and binding, courts of original juris- executoire, les tribunaux judiciaires de premibre 
diction cannot interfere with such decisions unless instance ne peuvent toucher ti ces dtcisions ti 
the tribunal has committed an error which goes to moins que le tribunal administratif n'ait commis 
its jurisdiction. Thus, this Court has decided in the une erreur qui porte atteinte ti sa comp6tence. 
CUPE case that judicial review cannot be com- ' Cette Cour a donc dtcidt dans l9arr&t SCFP 
pletely excluded by statute and that courts of qu'une loi ne peut complbtement &carter le con- 
original jurisdiction can always quash a decision if trdle judiciaire et que les tribunaux judiciaires de 
it is "so patently unreasonable that its construction premibre instance peuvent toujours annuler une 
cannot be rationally supported by the relevant decision si elle est tderaisonnable au point de ne 
legislation and demands intervention by the court pouvoir rationnellement s'appuyer sur la ltgisla- 
upon review" (p. 237). Decisions which are so tion pertinente et d'exiger une intervention judi- 
protected are, in that sense, entitled to a non-dis- ciaire, (p. 237). Les dtcisions qui sont ainsi protb 
cretionary form of deference because the legislator gdes doivent, en ce sens, faire I'objet d'une forme 
intended them to be final and conclusive and, in h de retenue non discrhionnaire parce que le legisla- 
turn, this intention arises out of the desire to leave teur a voulu qu'elles soient dtfinitives et sans appel 
the resolution of some issues in the hands of a et cette intervention du Mgislateur dkoule, A son 
specialized tribunal. In the CUPE case, Dickson J . ,  tour, de la volontt de laisser des tribunaux 
as he then was, described the legislator's intention sptcialists le soin de trancher certains litiges. Dans 
as follows, at pp. 235-36: l'arret SCFP, le juge Dickson, alors juge puinb, 

dtcrit ainsi l'intention du lkgislateur, aux pp. 235 
et 236: 

Section 101 constitutes a clear statutory direction on the L'article 101 rbvZle clairement la volontb du lbgislateur 
part of the Legislature that public sector labour matters j qye les difftrends du travail dans Ie secteur public soient 
be promptly and finally decided by the Board. Privative reglbs promptement et en dernier ressort par la Commis- 
clauses of this type are typically found in labour rela- sion. Des clauses privatives de ce genre sont typiques 



[I9891 1 R.C.S. BELL CANADA c. CANADA (CRTC) Le juge Gonthier 1745 

tions legislation. The rationale for protection of a labour 
board's decisions within jurisdiction is straightforward 
and compelling. The labour board is a specialized tri- 
bunal which administers a comprehensive statute regu- 
lating labour relations. In the administration of that 
regime, a board is called upon not only to find facts and 
decide questions of law, but also to exercise its under- 
standing of the body of jurisprudence that has developed 
around the collective bargaining system, as understood 
in Canada, and its labour relations sense acquired from 
accumulated experience in the area. 

dans les lois sur les relations de travail. On veut prot&ger 
les decisions d'une commission des relations de travail, 
lorsqu'elles relhvent de sa compktence, pour des raisons 
simples et imptrieuses. La commission est un tribunal 
spkcialisb charge d'appliquer une loi rtgissant I'ensemble 
des relations de travail. Aux tins de I'administration de 
ce rlgime, une commission n'est pas seulement appelbe B 
constater des faits et B trancher de questions de droit, 
mais igalement 1 recourir B sa comprthension du corps 
jurisprudentiel qui s'est dbveloppk B partir du systhme de 
nigociation collective, tel qu'il wt envisagl au Canada. 
et B sa perception des relations de travail acquise par 
une longue exp6rience dans ce domaine. 

However, it is important to stress the fact that the I1 convient toutefois d'insister sur le fait que les 
decision of an administrative tribunal can only be c dkisions d'un tribunal administratif ne doivent 
entitled to such deference if the legislator has faire l'objet d'une telle retenue que si le ltgislateur 
clearly expressed his intention to protect such deci- a clairement exprimt son intention de les protiiger 
sions through the use of privative clauses or par des clauses privatives ou des dispositions qui 
clauses which state that the decision is final and prkvoient qu'elles sont dtfinitives et sans appel. En 
without appeal. As formulated. NAPO's argument * raiwn de sa formulation, I'argument de I'ONAP 
on curial deference must therefore be rejected sur la retenue judiciaire doit donc &re rejeti parce 
because it fails to recognize the basic difference qu'il ne reconnait pas la diffirence fondamentale 
between appellate review and judicial review of entre le contrale par un tribunal d'appel et le 
decisions which do not fall within the jurisdiction , contrdle judiciaire de  dicisions qui ne reltvent pas 
of the lower tribunal. de la compiitence du tribunal d'instance inftrieure. 

Although s. 49(3) of the National Transports- MCme si le par. 49(3) de la Loi sur les trans- 
tion Act provides that the appellant has full juris- ports nationaux prhoit  que l'appelant a pleine 
diction to hear and determine all matters whether compttence pour entendre et juger toute question 
of law or  fact for the purposes of the Railway Act de droit ou de fait aux fins de la Loi sur les 
and of Part IV of the National Transportation chernins defer et de la partie IV de la Loi sur les 
Act, the appellant's decisions are subject to appeal, transports nationaux, les dtcisions de I'appelant 
with leave, to the Federal Court of Appeal on sont susceptibles d'appel, sous riserve d'une auto- - 

questions of law or jurisdiction by virtue of s. risation, B la Cour d'appel fiidbale sur une ques- 
68(1) which reads as follows: tion de droit ou de compitence en vertu du par. 

68(1) qui se lit ainsi: 
68. (1) An appeal lies from the Commission to the 68. ( 1 )  Les decisions de la Commission sont suscepti- 

Federal Court of Appeal on a question of law or a bles d'appel A la Cour d'appel ftdtrale sur une question 
question of jurisdiction on leave therefor being obtained de droit ou une question de compttence, quand une 
from that Court on application made within one month autorisation A cet effet a Ctb obtenue de cette Cour sur 
after the making of the order, decision, rule or regula- demande faite dans le dblai d'un mois aprb que I'ordon- 
tion sought to be appealed from or within such further nance, la dbcision, la rhgle ou le rhglement dont appel 
time as a judge of that Court under special circum- est projett a it6 pris, ou dans telle autre limite de temps 
stances allows, and on notice to the parties and the i que le juge permet dans des circonstances spkciales, 
Commission, and on hearing such of them as appear and aprQ avis aux parties et B la Commission, et aprds 
desire to be heard. audition de ceux des inttresds qui comparaissent et 

dbsirent etre entendus. 

I It is trite to say that the jurisdiction of a court on I1 va de soi que la compttence d'un tribunal saisi 
appeal is much broader than the jurisdiction of a d'un appel est beaucoup plus large que celle d'un 
court on judicial review. In principle, a court is tribunal qui exerce un contrale judiciaire. En prin- 



entitled, on appeal, to disagree with the reasoning 
of the lower tribunal. 

However, within the context of a statutory 
appeal from an administrative tribunal, additional 
consideration must be given to the principle of 
specialization of duties. Although an appeal tri- 
bunal has the right to disagree with the lower 
tribunal on issues which fall within the scope of 
the statutory appeal, curial deference should be 
given to the opinion of the lower tribunal on issues 
which fall squarely within its area of expertise. 
The Canadian Pacific case is an example of a 
situation where curial deference towards a decision 
of the Canadian Transport Commission involving 
the interpretation of a tariff was appropriate. The 
decision of the Canadian Transport Commission 
was appealed to a review committee and then to 
the Federal Court of Appeal. Urie J. held that the 
decision of the review committee must not be 
reversed unless it is unreasonable or clearly wrong, 
at pp. 16- 17: 

On the appeal from that decision to this court, the 
appellant advanced essentially the same grounds and 
arguments which it had submitted to the RTC. As to the 
first ground, I am of the opinion that the RTC correctly 
interpreted the two items from the tariff and since its 
view was confirmed by the Review Committee, that 
committee did not commit an error in construction. No 
useful purpose would be served by my restating the 
reasons of the R.T.C. for interpreting the items as they 
did and I respectfully adopt them as my own. This Court -- 

should not interfere with an interpretation made by 
bodies having the expertise of the R.T.C. and the 
Review Committee in an area within their jurisdiction, 
unless their interpretation is not reasonable or is clearly 
wrong. Neither situation prevails in this case. [Emphasis 
added.] 

Although the very purpose of the review commit- 
tee is to interpret the tariff and although such 
questions of interpretation fall within the Review 
Committee's area of special expertise, it does not 
follow that its decisions can only be reviewed if 
they are unreasonable. However the principle of 
specialization of duties justifies curial deference in 
such circumstances. 

cipe, le tribunal saisi d'un appel a le droit d'expri- 
mer son diisaccord avec le raisonnement du tribu- 
nal d'instance inftrieure. 

a 
Toutefois, dans le contexte d'un appel prevu par 

la loi d'une dbcision d'un tribunal administratif, il 
faut de plus tenir compte du principe de la sp&ia- 
lisation des fonctions. Bien qu'un tribunal d'appel 
puisse &re en dksaccord avec le tribunal d'instance 

b infkrieure sur des questions qui relkent du pouvoir 
d'appel prkvu par la loi, les tribunaux devraient 
faire preuve de retenue envers l'opinion du tribunal 
d'instance infkrieure sur des questions qui relhent 
parfaitement de son champ d'expertise. L'affaire 

C Canadien Pacifique est un exemple d'une situation 
oh la dtcision de la Commission canadienne des 
transports sur une question d'interprktation d'un 
tarif a fait ii bon droit I'objet de retenue judiciaire. 
La dbcision de la Commission canadienne des 
transports a btk portte en appel devant un comitii 
de r6vision et ensuite devant la Cour d'appel f a t -  
rale. Le juge Urie a conclu que la dtcision du 
comiti de rtvision ne devrait pas &re infirm6e ii 
rnoins d'etre dtraisonnable ou clairement erronte, 
aux pp. 16 et 17: 

Dans le cadre de I'appel qu'elle a interjett contre cette 
decision auprts de cette Cour, I'appelante a essentielle- 
ment prtsentb les memes motifs et les mbmes arguments 

/ qu'elle avait soumis A I'apprkiation du C.T.C.F. Pour ce 
qui est du premier motif d'appel, je suis d'avis que le 
C.T.C.F. a correctement interprttt les deux articles du 
tarif, et puisque son opinion a 6th confirmte par le 
comitk de rtvision, ce comitt n'a pascommis une erreur 
d'interprttation. Cela ne servirait A aucune fin utile que 
je rtptte les motifs pour lesquels le C.T.C.F. a interprtte 
les articles comme il I'a fait, et en toute dtftrence, je les 
fais miens. Cette Cour ne devrait pas modifier I'interprt- 
tation donnte par des organismes ayant I'expertiKdu 

r C.T.C.F. et du comitb de rCvision dans un domaine 
ressortissant A leur competence, A moins que cette inter- 
prttation soit dtraisonnable ou clairement erronte, ce 
qui n'est pas le cas en I'espbce. [Je souligne.] 

Bien que le but meme du cornit6 de rtvision soit 
d'interprtter le tarif et bien que ces questions 
d'interprbtation relkent du champ d'expertise par- 
ticulier du comitt de rtvision, il ne s'ensuit pas que 
ses dtcisions peuvent etre rtvistes uniquement si 
elles sont dtraisonnables. Le principe de la spicia- ' lisation dei fonctions justifie cependant la retenue 
judiciaire dans ces circonstances. 
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I 
t 

In this case, the respondent is challenging the 
appellant's decision on a question of law and juris- 
diction involving the nature of interim decisions 
and the extent of bhe powers conferred on the 
appellant when it makes interim decisions. This 
question cannot be solved without an analysis of 
the procedural scheme created by the Railway Act 
and the National Transportation Act. It is a ques- 
tion of law which is clearly subject to appeal under 
s. 68(1) of the National Transportation Act. It is 
also a question of jurisdiction because it involves 
an inquiry into whether the appellant had the 
power to make a one-time credit order. 

Except as regards the choice, amongst remedies 
available to the appellant, of the most appropriate 
remedy to achieve the goal of just and reasonable 
rates throughout the interim period, the decision 
impugned by the respondent is not a decision 
which falls within the appellant's area of special 
expertise and is therefore pursuant to s. 68(1) 
subject to review in accordance with the principles 
governing appeals. Indeed, the appellant was not 
created for the purpose of interpreting the Rail- 
way Act or the National Transportation Act but 
rather to ensure, amongst other duties, that tele- 
phone rates are always just and reasonable. 

En 19es@ce, l'intimte conteste la dCcision de 
I'appelant sur une question de droit et de compi- 
tence relative A la nature des dkisions provisoires 
et B 1'Ctendue des pouvoirs conftrts B I'appelant 

a lorsqu'il rend des dtcisions provisoires. On ne peut 
rtsoudre cette question sans analyser le rtgime de 
proctdure crt t  par la Loi sur les chemins defer et 
la Loi sur les transports nationaux. 11 s'agit d'une 
question de droit qui est certainement susceptible 
d'appel en vertu du par. 68(1) de la Loi sur les 
transports nationaux. I1 s'agit Cgalement d'une 
question de compttence parce qu'il faut dttermi- 
ner si l'appelant avait le pouvoir d'ordonner l'attri- 

C bution d'un crkdit forfaitaire. 

Horrnis le choix du redressement le plus appro- 
prit parmi ceux dont disposait l'appelant pour 
fixer des tarifs justes et raisonnables au cours de la 

d ptriode provisoire, la dkision contest& par I'inti- 
mte ne relbve pas du champ d'expertise particulier 
de l'appelant et est donc, conformtment au par. 
68(1), susceptible de contr6le selon les principes 
qui rtgissent les appels. En effet, l'appelant a ttC 

e crt6 non pas dans le but d'interprtter la Loi sur les 
chemins defer ou la Loi sur les transports natio- 
naux, mais plut6t pour assurer, notamment, que 
les tarifs de ttltphone soient toujours justes et 
raisonnables. 

f 
( B )  The Power to Regulate Bell Canada's (B) Le pouvoir de rbglementer les revenus de Bell 

I Revenues Canada 

The respondent argues that the appellant only L'intimte soutien t que l'appelant n'a compt- 
has jurisdiction to regulate tolls and tariffs and g tence que pour rtglementer les taxes et les tarifs et 
that this power does not include the power to que ce pouvoir ne comprend pas celui de rtglemen- 
regulate its level of revenues or its return on ter son niveau de revenu ou son taux de rendement 
equity. de l'avoir moyen des dCtenteurs d'actions ordinai- 

res. 
h 

The fixing of tolls and tariffs that are just and L'ttablissement de taxes et de tarifs justes et 
reasonable necessarily involves the regulation of raisonnables comporte forctment la rtglementa- 
the revenues of the regulated entity. This has been tion des revenus de I'organisme rtglementt. Cette 
recognized by this Court interpreting provisions Cour a reconnu cette nCcessitC dans le cadre de 
similar to s. 340(1) of the Railway Act which dtcisions oil elle interprttait des dispositions sem- 
prescribe that "[a]ll tolls shall be just and reason- blables au par. 340(1) de la Loi sur les chemins de 
able". In British Columbia Electric Railway Co. fer, qui prtvoit que r[t]outes les taxes doivent etre 
v. Public Utilities Commission of British justes et raisonnables~. Dans I'arret British 
Columbia, [I9601 S.C.R. 837, Locke J. said the Columbia Electric Railway Co. v. Public Utilities 
following about s. 16(l)(b) of the Public Utilities Commission of British Columbia, [1960] R.C.S. 
Act, R.S.B.C. 1948, c. 277, which provided that in 837, voici ce que le juge Locke a dit au sujet de 
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fixing a rate the Public Utility Commission of l'al. 16(T)b) de la Public Utilities Act, R.S.B.C. 
British Columbia should take into consideration 1948, chap. 277, qui prhoyait que pour ttablir un 
the "fair and reasonable return upon the appraised taux la Public Utility Commission de la Colombie- 
value of the property of the public utility used . . . Britannique devrait tenir compte du [TRADUC- 
to enable the public Aility to furnish the service" r TION] arendement juste et raisonnable de la valeur 
(at p. 848): estimative des biens du service public utilisis [. . .] 

pour lui permettre de fournir le service. (d la 
p. 848): 

I do not think it is possible to define what constitutes 
a fair return upon the property of utilities in a manner 
applicable to all cases or that it is expedient to attempt 
to do so. It is a continuing obligation that rests upon 
such a utility to provide what the Commission regards as 
adequate service in supplying not only electricity but 
transportation and gas, to maintain its properties in a 
satisfactory state to render adequate service and to 
provide extensions to these services when, in the opinion 
of the Commission, such are necessary. In coming to its 
conclusion as to what constituted a fair return to be 

. b [TRADUCTION] Je ne crois pas qu'il soit possible de 
dCfinir ce qui constitue un rendement juste des biens de 
services publics d'une fason qui soit applicable dans tous 
les cas ni qu'ilsoit opportun de tenter de le faire. I1 
appartient au service public de fournir sans case  ct  que 
la Commission estime Ctre un service appropriC en ce qui 

e concerne non seulement I1ClectricitC, mais encore le 
transport et Ie gaz, et de maintenir ses biens suffisam- 
ment en bon Ctat pour fournir des services approprih et 
des servicessupplCmentaires lorsque la Commission I'es- 
time nCcessaire. Pour finalement dCcider quel rendement 

allowed to the appellant these matters as well as the juste I'appelante se verrait accorder, cei questions ont 
undoubted fact that the earnings must be sufficient, if forcement CtC examintes ainsi que le fait indubitable 
the company was to discharge these statutory duties, to que les revenus doivent etre suffisants si la compagnie 
enable it to pay reasonable dividends and attract capital, doit satisfaire A ces obligations prCvues par la loi, vcrser 
either by the sale of shares or securities, were of necessi- des dividendes raisonnables et attirer du capital par la 
ty considered. Once that decision was made it was, in e vente d'actions ou de valeurs mobili&res. A mon avis, 
my opinion, the duty of the Commission imposed by the une fois la dicision prise, la loi imposait A la Commis- 
statute to approve rates which would enable the com- sion d'approuver des taux qui permettraient ii la compa- 
pany to earn such a return or such lesser return as it gnie d'obtenir ce rendement ou Ie rendement infbrieur 
might decide to ask. [Emphasis added.] qu'elle pourrait choisir de demander. [Je souligne.] 

In Northwestern Utilities Ltd. v. City of Edmon- Dans 19arr€t Northwestern Utilities Ltd. v. City of 
ton, [I9291 S.C.R. 186, Lamont J. described the Edmonton, [I9291 R.C.S. 186, le juge Lamont a 
relevant factors in the determination of what are dicrit de la faqon suivante ce dont il fallait tenir 
just and reasonable rates as follows (at p. 190): compte pour d6terminer ce qui constitue des taux 

g justes et raisonnables (a la p. 190): 
In order to fix just and reasonable rates, which it was [TRADUCTION] Pour fixer des taux justes et raisonna- 

the duty of the Board to fix, the Board had to consider bles comme il lui incombe de le faire, le Conseil devait 
certain elements which must always be taken into examiner certains ClCments qui doivent toujours Ctre pris 
account in fixing a rate which is fair and reasonable to en considtration pour fixer un taux qui soit juste et 
the consumer and to the company. One of these is the h raisonnable pour Ies consommateurs et pour la compa- 
rate base, by which is meant the amount which the gnie. L'un de ces ClCments est la base tarifaire qui 
Board considers the owner of the utility has invested in reprCsente le montant que le Conseil estime avoir Ct6 
the enterprise and on which he is entitled to a fair investi dans I'entreprise par son proprittaire et pour 
return. Another is the percentage to be allowed as a fair lequel il a droit A un rendement juste. Un autre ClCment 
return. i est le pourcentage qui doit Etre autorisC comme rende- 

ment juste. 

Such provisions require the administrative tribunal Ces dispositions exigent que le tribunal adminis- 
to balance the interests of the customers with the tratif souphse les intdrzts des consommateurs en 
necessity of ensuring that the regulated entity is fonction de la nicessitt que I'organisme rigle- 
allowed to make sufficient revenues to finance the menti puisse- gagner des revenus suffisants pour 
costs of the services it sells to the public. financer les coQts des services qu'il vend au public. 
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Thus, it is trite to say that in fixing fair and 
reasonable tolls the appellant must take into con- 
sideration the level of revenues needed by the 
respondent. In fact,*the respondent would be the 
first to complain if its financial situation was not 
taken into consideration when tolls are fixed. By so 
doing, the appellant regulates the respondent's 
revenues albeit in a seemingly indirect manner. I 
would therefore dismiss this argument. 

I1 est donc Cvident que pour fixer des taxes 
justes et raisonnables, I'appelant doit tenir compte 
des besoins en - revenus . de l'intimte. D'ailleurs, 
l'intimte serait la premibre A se plaindre si on ne 

a tenait pas compte de sa situation financibre au 
moment de fixer les taxes. Ce faisant, I'appelant 
rtglemente les revenus de I'intimte quoique d'une 
fason apparemment indirecte. Je suis donc d'avis 
de rejeter cet argument. 

b 

(C) The Power to Revisit the Period During (C) Le pouvoir de rkexaminer la pkriode pendant 
Which Interim Rates Were in Force laquelle les faux provisoires ktaient en 

vigueur 

1 (i) Introduction c (i) Introduction 

As indicated above, the appellant has examined Comme je l'ai dtjh indiqut, I'appelant a exa- 
the period during which interim rates were in mint la p6riode pendant laquelle les taux provisoi- 
force, i.e. from January 1, 1985 to October 14, res ttaient en vigueur, c'est-&dire la #r ide 
1986, for the purpose of ascertaining whether d s'ttendant du 1" janvier 1985 au 14 octobre 1986, 
these interim rates were in fact just and reason- afin de vtrifier si ces taux provisoires ttaient effec- 
able. Following a factual finding that these rates tivement justes et raisonnables. AprZs avoir tirt la 
were not just and reasonable, the one-time credit conclusion de fait que ces taux n'ttaient pas justes 
order now contested before this Court was made in et raisonnables, I'ordonnance de crtdit forfaitaire 
order to remedy this situation. Thus, the effect of ' maintenant contestte devant cette Cour a 6th 
Decision 86-17 was not retroactive in nature since rendue pour remtdier a cette situation. Ainsi, la 
it does not seek to establish rates to replace or be dtcision 86-17 n'a pas eu d'effet rttroactif puis- 
substituted to those which were charged during qu'elle n'avait pas pour but de fixer dcs taux qui 
that period. The one-time credit order is, however, remplaceraient ceux imposts au cours de cette 
retrospective in the sense that its purpose is to pbriode. L'ordonnance de crtdit forfaitaire est 
remedy the imposition of rates approved in the cependant rttroactive en ce sens qu'elle vise 
past and found in the final analysis to be excessive. remtdier A I'imposition des taux approuvts antt- 
Thus, the question before this Court is whether the rieurement qui ont btt jugts excessifs en dernier 

, 

appellant has jurisdiction to make orders for the g ressort. Par conshuent, la question dont est saisie 
purpose of remedying the inappropriateness of cette Cour est de dtterminer si I'appelant a compk- 
rates which were approved by it in a previous tence pour rendre des ordonnances visant A remt- 
interim decision. dier, dans la mesure oil ils se sont avtrts injusti- 

fibs, B des taux qu'il a approuvCs dans une dtcision 
provisoire anttrieure. 

This question involves a determination of wheth- 
er rates approved by interim order are inherently 
contingent as well as provisional or whether the 
statutory scheme established by the Railway Act 
and the National Transportation Act is so pros- 
pective in nature that it precludes such a retro- 
spective review of interim rates approved by the 
appellant. Finally, it is also necessary to determine 

, whether the appellant has jurisdiction to order the 
; reimbursement of amounts which exceed the reve- 

Pour rtpondre cette question, il faut dCtermi- 
ner si les taux approuvCs dans I'ordonnance provi- 
soire sont en soi conditionnels et temporaires ou si 
le rtgime juridique ttabli par la Loi sur les che- 
mins defer, et la Loi sur les transports nationaux 
est de nature prospective au point d'empicher un 
tel examen rttrospectif des taux provisoires 
approuvts par I'appelant. Enfin, il est Cgalement 

j ntcessaire -de dtcider si I'appelant a compttence 
pour ordonner le remboursement des montants 
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nues actually collected as a direct result of the exctdentaires des revenus effectivement perGus 
interim rates. comme cons6quence directe des taux provisoires. 

(ii) The Distinction Between Interim and Final (ii) La distinction entre les ordonnances pro+ 
Orders . 

a soires et dtfinitives 

The respondent argues that the Railway Act 
and the National Transportation Act establish a 
regulatory regime which is exclusively prospective 
in nature because all rates, whether interim or 
final, must be just and reasonable. Thus, if interim 
rates have been approved on the basis that they are 
just and reasonable, no excessive revenues can be 
earned by charging such rates; interim rates, by 
reason only of their approval by the appellant, are 
presumed to be just and reasonable until they are 
modified by a subsequent order. According to the 
respondent, interim orders are therefore orders 
made "for the time being" until a more permanent 
order is made. 

L'intimte soutient que la Loi sur les chemins de 
fer et la Loi sur les transports nationaux Ctablis- 
sent un systbme de rtglementation qui est exclusi- 
vement de nature prospective parce que tous les 
taux, qu'ils soient provisoires ou dtfinitifs, doivent 
etre justes et raisonnables. Ainsi, si les taux provi- 
soires ont t t t  approuvts parce qu'ils sont justes et 
raisonnables, ils ne peuvent donner lieu i3 des 

c revenus exctdentaires lorsqu'ils sont imposb; les 
taux provisoires, du seul fait de leur approbation 
par l'appelant, sont prtsumts justes et raisonnables 
ii moins d'etre modifits par une ordonnance ultt- 
rieure. Selon l'intimte, les ordonnances provisoires 
sont donc rendues cpour le moment jusqu'A ce 
qu'une ordonnance de nature plus permanente soit 
rendue. 

In his dissenting reasons, Hugessen J. points out 
quite accurately that if interim orders are simply 
orders made "for the time being", it will be impos- 
sible to distinguish final orders from interim orders 
within the statutory scheme established by the 
Railway Act and the National Transportation Act 
since all final orders may be revised by the appel- 
lant of its own motion and at any time: s. 335(1) of 
the Railway Act and s. 52 of the National Trans- 
portation Act. It is therefore impossible to say that 
final orders made under these statutes are final in 
the sense that they may never be reconsidered. The 
on-going nature of the appellant's regulatory 
activities necessarily entails a continuous review of 
past decisions concerning tolls and tariffs. Thus, 
all orders, whether final or interim, would be 
orders "for the time being" within the statutory 
scheme established by the Railway Act and the 
National Transportation Act. 

Dans ses motifs de dissidence, le juge Hugessen 
a soulignt tout A fait A juste titre que si les 
ordonnances provisoires ne sont que des ordonnan- 
ces rendues cpour le moment,, il sera impossible de 
distinguer les ordonnances dtfinitives des ordon- 
nances provisoires au sens du rtgime juridique 

I 
Ctabli par la Loi sur les chemins de fer et la Loi 
sur les transports nationaux, puisque toutes les 
ordonnances dtfinitives peuvent etre r6visCes par 
l'appelant de son propre chef et en tout temps: par. 

I 
g 335(1) de la Loi sur les chemins defer et art. 52 

i 
de la Loi sur les transports nationaux. On ne peut 
donc affirmer que les ordonnances dtfinitives ren- 
dues en application de ces lois sont finales en ce 
sens qu'elles ne pourront jamais etre rtvistes. La 
nature continue des fonctions de rtglementation de 
I'appelant comporte inCvitablement une rtvision 
constante des dtcisions anttrieures sur les taxes et 
les tarifs. Ainsi, toutes les ordonnances, dtfinitives 

i ou provisoires, seraient rendues cpour le moment, 
au sens du rtgime juridique ttabli par la Loi sur 
les chemins de fer et la Loi sur les transports 
na tionaux. 

Both the appellant and Hugessen J. rely heavily L'appelant et le juge Hugessen s'appuient large- 
on Re Coseka Resources Ltd. and Saratoga Proc- ment sur I'a'ir6t Re Coseka Resources Ltd. and 
essing Co. (1981), 126 D.L.R. (3d) 705 (Alta. Saratoga Processing Co. (1981), 126 D.L.R. (3d) 
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C.A.) for the proposition that interim decisions 
must be distinguished from final decisions in that 
they may be review:d in a retrospective manner. 
This distinction is based on the fact that interim 
decisions are made subject to "further direction" 
as prescribed by s. 60(2) of the National Trans- 
portation Act which, for convenience, I cite again: 

(2) The Commission may, instead of making an order 
final in the first instance, make an interim order and 
reserve further directions either for an adjourned hear- 

I 

I ing of the matter or for further application. [Emphasis 1 added.] 

The  statutory scheme analysed by the Alberta 
Court of Appeal in Re Coseka is substantially 
similar to though more clearly prospective than the 
statutory scheme established by the Railway Act 
and the National Transportation Act. Further- 
more, s. 52(2) of the Public Utilities Board Act, 
R.S.A. 1970, c. 302, is identical in wording to s. 
60(2) of the National Transportation Act. Lay- 
craft J.A., a s  he then was, cited with approval by 
Hugessen J., wrote the following with respect to 
the possibility of revisiting the period during which 
interim rates were in force for the purpose of 
deciding whether those interim rates were in fact 
just and reasonable, a t  pp. 7 17-18: 

In my view, to say that an interim order may not be 
replaced by a final order is to attribute virtually no 
additional powers to the Board from s. 52 beyond those 
already contained in either the Gas Utilities Act or the 
Public Utilities Board Act to make final orders. The 
Board is by other provisions of the statute empowered by 
order to fix rates either on application or on its own 
motion. An interim order would be the same, and have 
the same effect, as a final order unless the "further 
direction" which the statute contemplates includes the 
power to change the interim order. On that construction 
of the section the interim order would be a "final" order 
in all but name. The Board would need no further 
leaislative authoritv to issue a further "final" order since - 
it may fix rates under s. 27 on its own motion without a 
further application. The provision for an interim order 
was intended to permit rates to be fixed subject to 

705 (C.A. Alb.) pour affirmer que les dbcisions 
provisoires doivent Ctre distinguCes des dtcisions 
finales en ce qu'elles peuvent etre rCvisies rCtroac- 
tivement. Cette distinction repose sur le fait que 

a les d6cisions provisoires sont susceptibles de  cplus 
amples instructions~ comme le pr6voit le par. 60(2) 
de la Loi sur les transports nationaux que j'estime 
utile de  reproduire A nouveau: 

b 60. . . . 
(2) La Commission peut prendre, tout d'abord, au 

lieu d'une ordonnancc dtfinitive, une ordonnance provi- 
soire, et se rkserver la facult6 de donner de plus amples 
instructions soit A une audition ajourn6e de I'affaire, soit 

e sur une nouvelle requste. [Je souligne.] 

Le  rtgime juridique que la Cour d'appel de  1'Al- 
berta a analysC dans Re Coseka est essentiellement 
le meme, bien que plus clairement prospectif, que 

d le r6gime juridique btabli par la h i  sur les che- 
mins defer et la Loi sur les transports nationaux. 
De plus, le texte du par. 52(2) de la Public Utili- 
ties Board Act, R.S.A. 1970, chap. 302, est identi- 
que i celui du par. 60(2) de la Loi sur les trans- 

e ports nationaux. Le juge Hugessen a c i t t  et 
approuvt les propos suivants du  juge Laycraft, tel 
Ctait alors son titre, quant A la possibilitt de rCexa- 
miner la ptriode pendant laquelle les taux provisoi- 

/ res btaient en vigueur pour determiner si ces taux 
Ctaient effectivement justes et raisonnables, aux 
pp. 717 e t  718: 

[TRADUCTION] A mon sens, dire qu'on ne peut substi- . 

tuer une ordonnance finale A une ordonnance provisoire, 
8 c'est attribuer A la Commission pratiquement aucun , 

pouvoir supplkmentaire en vertu de I'art. 52, si ce n'est 
les pouvoirs de rendre des ordonnances dtfinitives, que 
prkvoient d6jd la Gas Utilities Act et la Public Utilities I 

Board Act. D'autres articles de la loi autorisent la 
h Commission ZI itablir des tarifs, par ordonnance, soit sur 

requEte ou de sa propre initiative. Une ordonnance 
provisoire serait la mEme, et aurait le mEme effet, 
gu'une ordonnance dCfinitive si les rplus amples instruc- 
tionsa qu'envisage la Loi ne comprenaient pas le pouvoir 

i de modifier l'ordonnance provisoire. Selon une telle 
interprttation de I'article, I'ordonnance rprovisoirea 
serait rdtfinitivea sauf en titre. La Commission n'aurait 
pas B etre autoriste davantage par le ligislateur B rendre 
une autre ordonnance adtfinitivea puisqu'en vertu de 

j I'art. 27 elle peut fixer des tarifs de sa propre initiative 
sans autre requete B cet Cgard. L'objet des ordonnances 
provisoires est de permettre la fixation de tarifs suscepti- 
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correction to be made when the hearing is subsequently bles d'etre corrigh une fois terminCe I'audition de 
completed. I'affaire. 

It was urged during argument that s. 52(2) was 
merely intended to &able the Board to achieve "rough 
justice" during the period of its operation until a final 
order is issued. However, the Board is required to fix 
''just and reasonable rates" not "roughly just and 
reasonable rates". The words "reserve for further direc- 
tion", in my view, contemplate changes as soon as the 
Board is able to determine those just and reasonable 
rates. [Emphasis added.] 

On a fait valoir au cours des plaidoiries que le par. 
52(2) avait simplement pour objet de permettre A la 

a Commission de rendre une justice aapproximativem tant 
qu'ttait en vigueur la mesure provisoire en attendant 
qu'une ordonnance dkfinitive soit rendue. Cependant, ]a 
Commission est tenue de fixer des ctarifs justes et 
raisonnables~ et non des atarifs approximativement 

b justes et raisonnablesm. J'estime que les mots ase rtsewer 
la facult6 de donner de plus amples instructionsm envisa- 
gent des modifications d h  que la Commission est en 
mesure de diterminer ce que sont les tarifs justes et 
raisonnables. [Je souligne.] 

c 
I agree with Hugessen J. and with the reasons of Je suis d'accord avec le juge Hugessen et les 

Laycraft J.A. in Re Coseka where he made a motifs rtdigb par le juge Laycraft dans I'affaire 
careful review of previous cases. The statutory Re Coseka oii ce dernier a fait un examen minu- 
scheme established by the Railway Act and the tieux des dtcisions anttrieures. Le rtgirne juridi- 
National Transportation Act is such that one of d que de la Loi sur les chemins defer et de la b i  
the differences between interim and final orders sur les transports nationaux est tel que l'une des 
must be that interim decisions may be reviewed diffkrences entre les ordonnances provisoires et 
and modified in a retrospective manner by a final dkfinitives doit etre que les dtcisions provisoires 
decision. It is inherent in the nature of interim peuvent etre r6visCe.s et modifikes rCtroactivement 
orders that their effect as well as any discrepancy dans une dtcision finale. I1 relke de la nature 
between the interim order and the final order may meme des ordonnances provisoires que leur effet 
be reviewed and remedied by the final order. I ainsi que toute divergence entre une ordonnance 
hasten to add that the words "further directions" provisoire et une ordonnance dtfinitive peuvent 
do not have any magical, retrospective content. Ctre rbvisCs et corrigh dans l'ordonnance dkfini- 
Under the Railway Act and the National Trans- ' tive. Je m'empresse d'ajouter que les mots ade plus 
portation Act, final orden are subject to "further amples instructions ne comportent en soi aucun 
[prospective] directions" as well. It is the interim sens magique ni rktroactif. En vertu de la Loi sur 
nature of the order which makes it subject to les chernins defer et de la Loi sur les transports 
further retrospective directions. nationaux, les ordonnances dtfinitives sont 6gale- 

ment sujettes tde plus amples instructions [pros- 
pective~]~. C'est le caracttre provisoire de I'ordon- 
nance qui la rend sujette ii de plus amples 
instructions rktroactives. 

h 
The importance of distinguishing final orders 



' [I9891 1 R.C.S. BELL CANADA C. CANADA (CRTC) k j u g e  Gonthier 1753 
I 

the actual financial performance of the regulated 
entity, the rates per volume fixed by the Board 
actually yielded greater profits than anticipated. 
The Board refused to grant the demands made in 
the application because it felt it had no jurisdiction 
to revisit periods during which rates approved in a 
final decision were in force. This decision was 
confirmed by the Court of Appeal on the basis 
that, contrary to arguments made by the City of 
Calgary, orders 34 and 41 were final orders not 
governed by s. 35a(3) of the Natural Gas Utilities 

, Act, which read as follows: 

pas des renseignements utiles pour prdvoir I'effet 
des taux sur le rendement financier reel de I'orga- 
nisme rdglementk, les taux par volume que la 
Commission avait fix& ont effectivement gCnCrC 
plus de profits que prkvu. La Commission a refust 
de  se rcndre aux demandes qui lui Ctaient faitcs 
p a r e  qu'elle estimait qu'elle n'avait pas le pouvoir 
de rdexaminer les pCriodes pendant lesquelles Ics 
taux approuvb dans une dCcision finale ttaient en 
vigueur. La Cour d'appel a confirm6 cette ddcision 
en affirmant, contrairement aux arguments prC- 
sentds par la ville de Calgary, que les ordonnances 
34 et 41 dtaient dm ordonnances ddfinitives non 

c rCgies par le par. 35a(3)  de la Natural Gas Utili- 
ties Act, qui prkvoyait: 

(3) The Board is hereby authorized, empowered and (3) La Commission peut et doit, A la dernibre 
directed, on the final hearing, to give consideration to audience, tenir cornpte de I'effet de I'ordonnance provi- 
the effect of the operation of such interim or temporary ' soire ou temporaire et faire dans l'ordonnance dtfinitive 
order and in the final order to make, allow or provide for les rajustements qu'elle estime justes et raisonnables. 
such adjustments,'allowances or other factors, as to the 
Board may seem just and reasonable. 

Order 34 provided that the price was set a t  9 cents Dans I'ordonnance 34, le prix avait 6th fix& a 9 
per mcf and that "if it should turn out that there is cents par millier de  pieds cubes et  il avait CtC p r b u  
a surplus, it can be dealt with when the time que [TRADUCTION] csi jamais il y avait un surplus, 
arrives" which led to the argument that this order on pourrait en traiter en temps et lieurn, d'od 
was in fact an interim order. Johnson J.A. dis- I'argument que cette ordonnance Qait en fait pro- 
missed this argument in the following terms, at  f visoire. Le juge Johnson de la Cour d'appel a 
pp. 662-63: rejet6 cet argument dans les termes suivants, aux 

pp. 662 et 663: 

It is the submission of the appellants that 0. 34 and [TRADUCTION] Les appelantes prttendent que Ies 
0. 41 are interim or temporary orders and the Board g ordonnances 34 et 41 sont provisoires ou temporaires et 
can now deal with these surpluses in accordance with s-s que la Commission peut maintenant traiter de ces sur- 
(3). As I have mentioned, orders fixing interim prices plus conforrntment au par. (3). Comrne je I'ai men- 

, were made while the Board was hearing the application tionnt, les ordonnances dans lesquelles la Commission a 
and considering its report. These, of course, were fix6 provisoirement les prix ont CtC rendues alors que la 
superseded by the order now under consideration. h Commission entendait la demande et prCparait son r ap  ' 
Orders 34 and 41 are, of course, not final orders in the port. Ces ordonnances ont Ctt tvidemment remplacCes 

3 sense that judgments are final. The Act contemplates par I'ordonnance qui est examinte actuellement. I1 va de 
;. that subsequent applications will be made to change the soi que les ordonnances 34 et 41 ne sont pas dtfinitives 
% price fixed by these orders. They are nonetheless final so dans le sens oh les jugements sont dtfinitifa. La Loi 
$. far as each application is concerned. i prtvoit que des demandes ulttrieures seront prtsentks 
k pour modifier Ie prix fix6 dans ces ordonnances. Elles 

mf- sont ntanmoins dtfinitives en ce qui concerne chaque 
demande. , , 

, , . , 

It is useful to note that the respondent relies I1 convient de souligner que I'intimCe s'appuie 
heavily on the Madison case for the proposition largement sur I'arrgt Madison pour affirmer 
that a regulated entity cannot be forced to dis- qu'une entreprise rbglement6e ne peut etre forcCe 
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gorge profits legally earned by charging rates de rembourser les profits qu'elle a gagnb ltgale- 
approved by the relevant regulatory authority on ment en imposant les taux approuvts par l'orga- 
the basis that they are just and reasonable. Since nisme de rtglementation comgtent pour le motif 
the City of Calgary #ought to obtain the reim- qu'ils sont justes et raisonnables. Puisque la ville 
bursement of profits earned by charging rates a de Calgary tentait d'obtenir le remboursement des 
approved by final order, this case does not support profits gagnb en imposant lea taux approuvts dans 
the respondent's position. l'ordonnance dtfinitive, cet arret ne saurait ttayer 

la thbse de l'intimte. 

A consideration of the nature of interim orders b L'examen de la nature des ordonnances provisoi- 
and the circumstances under which they are grant- res et des circonstances dans lesquelles elles sent 
ed further explains and justifies their being, unlike accordtes explique et justifie davantage pourquoi 
final decisions, subject to retrospective review and elles peuvent, contrairement aux dtcisions finales, 
remedial orders. The appellant may make a wide etre rkvistes rttroactivement et faire l'objet d'une 
variety of interim orders dealing with hearings, ordonnance de redressement. L'appelant peut 
notices and, in general, all matters concerning the rendre toute une gamme d'ordonnances provisoires 
administration of proceedings before the appellant. concernant les audiences, les avis et, gtntralement, 
Such orders are obviously interim in nature. How- les questions relatives A I'administration dea procb 
ever, this is less obvious when an interim order dures devant lui. De toute tvidence, ces ordonnan- 
deals with a matter which is to be dealt with in the ces ont un caractbre provisoire. Toutefois, cela est 
final decision, as was the case with the interim rate moins tvident lorsque l'ordonnance provisoire 
increase ordered in Decision 84-28. If interim rate porte sur une question qui doit etre traitte dans la 
increases are awarded on the basis of the same dtcision finale, comme dans le cas de la majora- 
criteria as those applied in the final decision, the r tion tarifaire provisoire ordonnCe dans la dkision 
interim decision would serve as a preliminary deci- 84-28. Si les majorations tarifaires provisoires 
sion on the merits as far as the rate increase is Ctaient accordtes selon les mdmes critbres que 

interim rate orders. 

essential characteristics of an interim rate order. 
tarifaire provisoire. 
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the following criteria which, for convenience, I cite 
again (at p..9): 
The ~oimission considers that, as a rule, general rate 
increases should only -be granted following the full 
public process contemplated by Part 111 of its Telecom- 
munications Rules of Procedure. In the absence of such 
a process, general rate increases should not in the Com- 
mission's view be granted, even on an interim basis, 
except where special circumstances can be demonstrat- 
ed. Such circumstances would include lengthy delays in 
dealing with an application that could result in a serious 
deterioration in the financial condition of an applicant 
absent a general interim increase. 

fonction des crittres formulCs dans l'extrait de la 
p. 9, que j'estime utile de reproduire de nouveau: 
Le Conseil estime que, en principe, les majorations 
tarifaires gtntrales ne devraient Ztre accordtes qu'sl la 

a suite du processus public cornplet envisage A la partie 111 
de ses Rhgles de proctdure en matihe de ttltcommuni- 
cations. En I'absence d'un tel processus, les majorations 
tarifaires gtnbrales ne devraient pas, selon le Conseil, 
6tre accordtes mZme de fagon inttrimaire sauf si le 

b requtrant peut dtmontrer qu'il s'agit de circonstances 
spCciales. Ce pourrait Ztre le cas, par exemple, si de 
longs dtlais dans le traitement d'une requEte entrai- 
naient une dtgradation strieuse de la situation finan- 
cihre d'un requtrant A moins d'une majoration tarifaire 
intbrimaire. 

Decision 84-28 was truly an interim decision since La dCcision 84-28 Ctait vkritablement une dtcision 
it did not seek to decide in a preliminary manner provisoire puisqu'elle ne visait pas A trancher d'une 
an issue which would be dealt with in the final manitre priliminaire une question qui serait trai- 
decision. Instead, the appellant granted the interim tie dans une decision finale. L'appelant a plut6t 
rate increase on the basis that such an increase accord6 la majoration tarifaire provisoire considb 
was necessary in order to prevent the respondent rant qu'une majoration Ctait ntcessaire pour Cviter 
from having serious financial difficulties. que I'intimCe connaisse de graves difficult& 

financitres. 

Furthermore, the appellant consistently reiterat- 
ed throughout the procedures which led to Deci- 
sion 86-17 its intention to review the rates charged 
for the test year 1985 and up to the date of the 
final decision. Holding that the interim rates in 
force during that period cannot be reviewed would 
not only be contrary to the nature of interim 
orders, it would also frustrate and subvert the 
appellant's order approving interim rates. 

e 
De plus, l'appelant a constamment rCittrt tout 

au long des procCdures qui ont abouti A la dCcision 
86-17 son intention de rCviser les taux imposes B 
compter de 1'annCe tCmoin 1985 jusqu'd la date de 

1 la decision finale. Conclure que les taux provisoires 
en vigueur au cours de cette pCriode ne peuvent 
dtre rivids serait non seulement contraire A la 
nature des ordonnances provisoires mais encore 
aurait pour effet de contrecarrer l'ordonnance 

II dans laquelle l'appelant a approuvt les taux 
provisoires. 

It is true, as the respondent argues, that all 11 est vrai, comme le soutient SintimCe, que tous 
telephone rates approved by the appellant must be les tarifs de tkliphone approuvCs par l'appelant 
just and reasonable whether these rates are h doivent dtre justes et raisonnables peu importe 
approved by interim or final order; no other con- qu'ils soient approuvts dans une ordonnance provi- 
clusion can be derived from s. 340(1) of the Rail- soire ou dtfinitive; aucune autre conclusion ne 
way Act. However, interim rates must be just and saurait dtre tirCe du par. 340(1) de la Loi sur les 
reasonable on the basis of the evidence filed by the chemins de fer. Toutefois, les taux provisoires 
applicant at the hearing or otherwise available for doivent dtre justes et raisonnables en regard des 
the interim decision. It would be useless to order a Climents de preuve produits par le requCrant B 
final hearing if the appellant was bound by the l'audience ou des ClCments par ailleurs disponibles 
evidence filed at the interim hearing. Furthermore, pour rendre une dCcision provisoire. 11 serait inutile 
the interim rate increase was granted on the basis d'ordonner la tenue d'une audience finale si l'appe- 
that the length of the proceedings could cause a lant Ctait liC par les ClCments de preuve produits d 
serious deterioration in the financial condition of l'audience intbrimaire. En outre, la majoration 

I 
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the respondent. Only once such an emergency 
.situation was found to exist did the appellant ask 
itself what rate increase would be just and reason- 
able on the basis of the available evidence and for 
the purpose of preventing such a financial deterie 
ration. The inherent differences between a decision 
made on an interim basis and a decision made on a 
final basis clearly justify the power to revisit the 
period during which interim rates were in force. 

tarifaire provisoire a CtC accordke parce que la 
longueur des procddures pouvait entrainer une 
grave dCtCrioration de la situation financihre de 
l'intimbe. Ce n'est que lorsque l'appelant a conclu 

a qu'une telle situation d'urgence existait qu'il s'est 
demand4 quelle majoration provisoire serait juste 
et raisonnable compte tenu des ClCments de preuve 
disponibles et pour Cvitcr cette dtttrioration finan- 
cihre. Les diffkrences inhCrentes entre une dkision 
provisoire et une decision finale justifient claire- 
ment le pouvoir de rtexaminer la pCriode pendant 
laquelle Ies taux provisoires Ctaient en vigueur. 

The respondent argues that the power to revisit L'intimte soutient que le pouvoir de rCexaminer 
the period during which interim rates were in force la ptriode pendant laquelle les taux provisoires 
cannot exist within the statutory scheme estab- Ctaient en vigueur ne saurait exister dans Ie rCgime 
lished by the Railway Act and the National juridique Ctabli par la Loi sur les chemins defer et 
Transportation Act because these statutes do not la Loi sur les transports nationaux parce que cm 
grant such a power explicitly, unlike s. 64 of the r lois ne confhrent pas explicitement ce pouvoir, 
National Energy Board Act, R.S.C., 1985, c. N-7. contrairement 9, l'art. 64 de la Loi sur I'Office 

implies the power to revisit the period during transports nationaux Ie pouvoir de rendre des 

leur ensemble. 
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remedying interim rates which are not just and 
reasonable is a necessary adjunct to the power to 
make interim orders. 

4 

It is interesting to note that, in the context of 
statutory schemes which did not provide any power 
to set interim rates, the United States Supreme 
Court has held that regulatory agencies have both 
the power to impose interim rates and the power to 
make reimbursement orders where the interim 
rates are found to be excessive in the final order: 
United States  v. Fulton, 475 U.S. 657 (1986), at 
pp. 669-71; Trans Alaska Pipeline Rate  Cases, 
436 U.S. 631 (1978)' where Brennan J. wrote the 
following comments at pp. 654-56: 

Finally, petitioners contend that the Commission has 
no power to subject them to an obligation to account for 
and refund amounts collected under the interim rates in 
effect during the suspension period and the initial rates 
which would become effective at the end of such a 
period.. . . In response, we note first that we have 
already recognized in Chessie that the Commission does 
have powers "ancillary" to its suspension power which 
do not depend on an express statutory grant of author- 
ity. We had no occasion in Chessie to consider what the 
full range of such powers might be, but we did indicate 
that the touchstone of ancillary power was a "direc(t) 
relat(ionship)" between the power asserted and the 
 omm mission's "mandate to assess the reasonableness of 
. . . rates and to suspend them pending investigation if 
there is a question as to their legality." 426 U.S., at 514. 

ordonnances appropribes pour remtdier aux taux 
provisoires qui ne sont pas justcs et raisonnables 
est ntcessairement accessoire au pouvoir de rendre 
des ordonnances provisoires. 

(I 

Dans le cadre de rtgimes juridiques oil le pou- 
voir d'ttablir des taux provisoires n'existait pas, il 
est inttressant de souligner que la Cour supreme 
des ~ ta ts -unis  a dtcid6 que Ies organismes de 
rtglementation ont P la fois le pouvoir d'imposer 
des taux provisoires et le pouvoir d'ordonner des 
remboursements lorsque l'on conclut que ces taux 
sont excessifs dans l'ordonnance dtfinitive: voir 
l'arret United S ta tes  v. Fulton, 475 U.S. 657 
(1 986). aux pp. 669 B 67 1, et l'arrst Trans Alaska 
Pipeline Rate Cases, 436 U.S. 631 (1978). oil le 
juge Brennan fait les remarques suivantes, aux 
pp.  654 t! 656: 

d 
[TRADUCTION] Enfin, les requtrants prttendent que 

la Commission ne peut les obliger B rendre compte des 
sommes persues en vertu des taux provisoires en vigueur 
pendant la p4riode de suspension et des taux imposts A 
I'origine qui entreraient en vigueur A la fin de cette 

I? phiode et A les rembourser . . . En rtponse B cet argu- 
ment, soulignons d'abord que nous avons dtjA reconnu 
dans I'arr6t Chessie que la Commission a des pouvoirs 
caccessoires~ A son pouvoir de suspension et que ces 
derniers ne dkoulent pas d'une disposition ltgislative les 

f lui confirant expresdment. Nous n'avons pas eu I'occa- 
sion.de dbterminer ce que pourrait comprendre toute 
I'ttendue de ces pouvoirs dans I'arret Chessie, mais nous 
avons indiqut que la pierre de touche de ce pouvoir 
accessoire ttait un crapport direct. entre le pouvoir . 

g itrvoqut et le emandat [de la Commission] d'haluer le 
caracthe raisonnable d a  [. . .] taux et de les suspendre 
pendant I'enqubte si leur ltgalitt est mise en doute.. 426 
U.S., A la p. 514. 

. . . h . . .  
Thus, here as in Chessie, the Commission's refund Ainsi, en I'espke comme dans I'arrst Chessie les 

conditions are a "legitimate, reasonable, and direct conditions de remboursement impostes par la Commis- 
adjunct to the Commission's explicit statutory power to sion sont cltgitirna, raisonnables et directement acces- 
suspend rates pending investigation," in that they allow soires au pouvoir Itgal exprts de la Commission de 
the Commission, in exercising its suspension power, to i suspendre les taux pendant I'enqu2te~ en ce qu'elles lui 
pursue "a more measured course" and to "offe(r) an permettent, dans I'exercice de son pouvoir de suspension, 
alternative tailored far more precisely to the particular de poursuivre une cligne de conduite plus approprib et 
circumstances" of these cases. Since, again as in Ches- d'coffrir une solution de rechange beaucoup mieux a d a p  
sie, the measured course adopted here is necessary to tke aux circonstances particuli4rcs~ de cts instances. 
strike a proper balance between the interests of carriers j Encore une fois comme dans I'arr2t Chessie, puisque la 
and the public, we think the Interstate Commerce Act ligne de conduite approprite adoptte en I'esp&e est 
should be construed to confer on the Commission the ntcessaire pour ttablir un huilibre convenable entre I t s  



1758 BELL CANADA V. CANADA (CRTC) Gonthier J. [I9891 1 S.C.R. 

authority to enter on this course unless language in the inttrets des transporteurs et ceux du public, nous 
Act plainly requires a contrary result. croyons que I'lnterstate Commerce Act devrait &re 

interprttte de fawn A conftrer A la Commission Ie 
+ pouvoir d'adopter cette ligne de conduite A moins que ]e 

texte de la loi ne dicte clairement un rtsultat contraire. 

This approach to the interpretation of statutes Cette fason d'interprkter les lois qui confkrent un 
conferring regulatory authority over rates and pouvoir de riiglementation des taux et des tarifs 
tariffs is only the expression of the wider rule that n'est qu'une fason de formuler la rigle plus large 
the court must not stifle the legislator's intention , selon laquelle le tribunal ne doit pas rCprimer 
by reason only of the fact that a power has not l'intention du lkgislateur pour la seule raison qu'un 
been explicitly provided for. pouvoir n'a pas CtC prCvu expressiment. 

The appellant has also argued that the power to L'appelant a tgalement soutenu que le pouvoir 
"vary" a previous decision, whether interim or , de cmodifierr une dCcision antCrieure, provisoire ou 
final, found in s. 66 of the National Transporta- finale, que conf4re l'art. 66 de la Loi sur les 
tion Act, includes the power to vary these decisions transports nationaux, com orte le pouvoir de les 
in a retroactive manner. Given my conclusion modifier rktroactivement. l tant donnC ma conclu- 
based on the inherent nature of interim orders, it is sion sur la nature inhCrente des ordonnances provi- 
unnecessary for me to deal with this argument. . d soires, il ne m'est pas nbcessaire de  traiter de cet 

argument. 

(iii) The Relevance of the Distinction Between (iii) L'importance de la distinction entre les 
Positive Approval and Negative Disallow- systbmes positifs d'approbation et  les systb- 
ance Schemes of Rate Regulation e mes nigatifs de rejet en matibre de rCgle- 

mentation des tarifs 

Much was said in argument about the difference On a beaucoup insist6 dans les plaidoiries sur la 
between positive approval schemes and negative diffkrence entre les systkmes positifs d'approbation 
disallowance schemes with respect to the power to et les systbmes nkgatifs de rejet relativement au 
act retrospectively. The first category includes pouvoir d'agir rttroactivement. La prernite cat& 
schemes which provide that the administrative gorie comprend les systZrnes qui prtvoient que seul 
agency is the only body having statutory authority l'organisme administratif a le pouvoir lCgal d'ap- 
to approve or fix tolls payable to utility companies; prouver ou de fixer les taxes payables aux services 
these schemes generally stipulate that tolls shall be publics; ces systemes prbvoient gCnCralement que 
"just and reasonable" and that the administrative les taxes doivent Stre cjustes et raisonnables~ et que 
agency has the power to review these tolls on a I'organisme administratif a le pouvoir de rCviser 
proprio motu basis or upon application by an ces taxes de  sa propre initiative ou A la demande 
interested party. The second category includes d'une partie intbresde. La deuxibme catCgorie 
schemes which grant utility companies the right to h couvre les systemes qui reconnaissent aux services 
fix tolls as they wish but also grant users the right publics le droit de fixer les taxes comme ils l'enten- 
to complain before an administrative agency which dent, mais qui reconnaissent aussi aux usagers le 
has the power to vary those tolls if it finds that droit de se plaindre aupr2s d'un organisme admi- 
they are not "just and reasonable". It has general- nistratif qui a le pouvoir de  modifier les taxes s'il 
ly been found that negative disallowance schemes conclut qu'elles ne sont pas cjustes et raisonna- 
provide the power to make orders which are bles~.  On a conclu de fawn gCnirale que les syste- 
retroactive to the date of the application by the mes nCgatifs de  rejet permettent de rendre des 
ratepayer who claims that the rates are not "just ordonnances qui sont rCtroactives $ la date de la 
and reasonable". On the other hand, positive demande du contribuable qui prCtend que les taux 
approval schemes have been found to be exclusive- ne sont pas cjustes et raisonnables~. D'autre part, 
ly prospective in nature and not to allow orders on a jug6 que les systbmes positifs d'approbation 
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app4icable to periods prior to the final decision 6taient de nature exclusivement prospective et ne 
itself. A full discussion of this issue was made by permettaient pas de rendre des ordonnances appli- 
Estey J. in Nova v. Amoco Canada Petroleum Co., cables A des pCriodes antkrieures A la d6cision 
[1981] 2 S.C.R. 437, a t  pp. 450-51, and I do not finale elle-meme. Le juge Estey traite cette ques- 
propose to repeat or to criticize what was said in a tion de fason exhaustive dans I'arret Nova c. 
that case with respect to the power to review rates Amoco Canada Petroleum Co., [ 198 11 2 R.C.S. 
approved by a previous final order. I am of the 437, aux pp. 450 et 451, et je n'ai pas I'intention de 
opinion that the regulatory scheme established by r6pkter ou de critiquer ce qui a kt6 dit dans cet 
the Railway Act and the National Transportation arr i t  quant au pouvoir de  rkviser les taux approu- 
Act is a positive approval scheme inasmuch as the vCs dans une ordonnance dkfinitive antkrieure. Je 
respondent's rates are subject to approval by the suis d'avis que le systime de r6glementation Ctabli 
appellant. However, the Nova case only dealt with par la Loi sur les chemins defer et la Loi sur les 
the power to review rates approved in a previous transports nationaux est un systime positif d'ap- 
final decision and, as I have said before, entirely , probation dans la mesure oh les taux de l'intimke 
different considerations apply when interim rates sont sujets A I'approbation de l'appelant. L'arrit 
are reviewed. Nova ne portait toutefois que sur le pouvoir de 

r6viser les taux approuvts dans une dCcision finale 
antCrieure et, comme je l'ai d6jA affirm6, des 

d consid6rations tout A fait diffbrentes s'appliquent 
lorsque des tarifs provisoires sont rCvis6s. 

It has often been said that the power to review 
its own previous final decision on the fairness and 
the reasonableness of rates would threaten the 
stability of the regulated entity's financial situa- 
tion. In Regina v. Board of Commissioners of 
Public Utilities (1966), 60 D.L.R. (2d) 703, Rit- 
chie J.A., wrote the following comments on this 
issue, at  p. 729: 

The distiibutor contends that in the absence of any 
express limitation or restriction or an express provision 
as to the effective date of any order made by the board, 
the jurisdiction conferred on the board by the Legisla- 
ture includes jurisdiction to make orders with retrospec- 
tive effect. Reliance is placed on Bakery and Confec- 
tionery Workers International Union of America, Local 
468 v. Salmi, White Lunch Ltd. v. Labour Relations 
Board of British Columbia, 56 D.L.R. (2d) 193, [I9661 
S.C.R. 282, 55 W.W.R. 129 which it is contended must 
be applied when interpreting s. 6(1) of the Act. 

On a souvent dit que le pouvoir de rCviser sa 

e propre dtcision finale quant au caracttre juste et 
raisonnable des taux cornpromettrait la stabilitt de 
la situation financiire de  l'entreprise r6glementCe. 
Dans l'arret Regina v. Board of Commissioners of 
Public Utilities (1966), 60 D.L.R. (2d) 703, le 

/ juge Ritchie a fait les remarques suivantes sur 
cette question, A la p. 729: 

[TRADUCTION] Le distributeur prttend qu'en I'ab- 
sence d'une limite ou restriction expresse ou d'une dispo- 
sition expresse quant A la date d'entr6e en vigueur d'une 
ordonnance rendue par la commission, la compttence 
que le ltgislateur confZre A cette dernibre comprend le 
pouvoir de rendre des ordonnances rttroactives. On invo- 
que I'arret Bakery and Confectionery Workers Interna- 
tional Union of America, Local 468 v. Salmi, White 
Lunch Ltd. v. Labour Relations Board of British 
Columbia, 56 D.L.R. (2d) 193, [I9661 R.C.S. 282, 55 
W.W.R. 129, qui, pr6tend-on, doit s'appliquer I'inter- 
prttation du par. 6(1) de la Loi. 

The clear object of the Act is to ensure stability in the i II est clair que I'objet de la Loi est d'assurer la 
operation of public utilities and the maintenance of just, stabilitt de I'exploitation des services publics et le main- 
reasonable and non-discriminatory rates. That object tien de taux justes, raisonnables et non discriminatoires. 
would be defeated if the board having, on November 14, Cet objet ne serait pas atteint si la commission, aprb 
1962, made an order fixing the rates to be paid by the avoir rendu le 14 novembre 1962 une ordonnance fixant 
distributor for natural gas purchased from the producer, j les taux payables par le distributeur de gaz nature1 
reduced those rates on February 19, 1966, more than achet6 au producteur, rtduisait ces taux le 19 ftvrier 
three years later, and directed the reduced rates be 1966, plus de trois ans plus tard et ordonnait que les 
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effective as from January 1, 1962, or as from any other 
date prior to February 19, 1966. 

and further at p. 732: * 
In no section of the Act do I find any wording indicating 
an intention on the part of the Legislature to confer on 
the board authority to make orders fixing rates with 
retrospective effect or any language requiring a con- 
struction that such authority has been bestowed on the 
board. To so interpret s. 6(1) would render insecure the 
position of not only every public utility carrying on 
business in the Province but also the position of every 
customer of such public utility. 

taux rtduits entrent en vigueur A compter du 1" janvier 
1962 ou A compter d'une autre date anttrieure au 19 
fhvrier 1966. 

et plus loin, A la p. 732: 
II 

[TRADUCTION] Je ne trouve nulle part dans la Loi un 
article qui indique que I t  ltgislateur a voulu confkrer A 
la commission le pouvoir de rendre des ordonnances 
fixant des taux avec effet rttroactif ou dcs mots exigeant 
une telle interprttation. Interprhter ainsi le par. 6(1) 
rendrait non seulernent incertaine la situation de tous Ies 
services publics qui font des affaircs dans la province, 
mais celle tgalement de chacun de scs usagers. 

However, Ritchie J.A.'s comments deal with the c Les remarques du juge Ritchie portent cependant 
Public Utilities Act, R.S.N.B. 1952, c. 186, which sur la Public Utilities Act, R.S.N.B. 1952, chap. 
did not provide the Board with any power to make 186, qui ne conftrait A la Commission aucun pou- 
interim orders. I readily agree that Ritchie J.A.'s voir de rendre des ordonnances provisoires. J'ac- 
concerns about the financial stability of utility cepte volontiers que les prtoccupations du juge 
companies are valid when one is faced with the Ritchie quant A la stabilitt financibe des services 
argument that a Board has the power to revisit its publics sont valables face A l'argument que la 
own previous final' decisions. Since no time limit Commission a le pouvoir de rtexaminer ses propres 
could be placed on the period, which could be dtcisions finales anttrieures. Puisqu'aucun dtlai ne 

1 
revisited, any power to revisit previous final deci- pouvait s'appliquer B la p6riode qui pouvait faire 
sions would have to be explicitly provided in the l'objet d'un rbexamen, il aurait fallu prtvoir expli- 
enabling statute. Furthermore, even if final orders citement dans la loi habilitante le pouvoir de 
are "for the time being", it does not necessarily rtexaminer les dkisions finales anttrieures. En 
follow that they must be stripped of all their outre, mtme si l a  ordonnances dtfinitives sont 
finality through the judicial recognition of a power j rendues cpour le  moment^, il ne s'ensuit pas forcb- i 
to revisit a period during which final rates were in ment qu'on doive les priver de tout caracthe dtfi- 

I 

force. nitif par la reconnaissance judiciaire d'un pouvoir 
de rbexaminer la p6riode pendant laquelle les taux 
dtfinitifs Ctaient en vigueur. 

8 
However, there should be no concern over the La stabilitC financibre des services publics rigle- 

financial stability of regulated utility companies mentts ne devrait cependant soulever aucune diffi- 
where one deals with the power to revisit interim cult6 lorsqu'il s'agit de traiter du pouvoir de r6exa- 
rates. The very purpose of interim rates is to  allay miner des tarifs provisoires. L'objet meme des 
the prospect of financial instability which can be h tarifs provisoires est de dissiper Ies risques d'insta- 
caused by the duration of proceedings before a bilit6 financibre l i b  A la longueur des procidures 
regulatory tribunal. In fact, in this case, the devant un tribunal administratif. D'ailleurs, en 
respondent asked for and was granted interim rate I'espi?ce, I'intimCe a demand6 et obtenu des majo- 
increases on the basis of serious apprehended rations tarifaires provisoires en raison des graves 
financial difficulties. The added flexibility pro- difficultts financikres qu'elle apprthendait. La 
vided by the power to make interim orders is souplesse supplkmentaire que procure le pouvoir de 
meant to foster financial stability throughout the rendre des ordonnances provisoires vise B favoriser 
regulatory process. The power to revisit the period la stabilitt financibre tout au long du processus de 
during which interim rates were in force is a rCg1ementation.- Le pouvoir de rtexaminer la 
necessary corollary of this power without which piiriode pendant laquelle les taux provisoires 
interim orders made in emergency situations may 6taient en vigueur est forcement accessoire A ce 
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cause irreparable harm and subvert the fundamen- pouvoir sans lequel les ordonnances provisoires 
tal purpose of ensuring that rates are just and rendues dans des situations d'urgence peuvent 
reasonable. causer un prkjudice irrCparable et contrecarrer 

.) l'objectif fondamental d'assurer le maintien de 
a taux justes et raisonnables. 

Even though Parliament has decided to adopt a Meme si le Parlement a dCcidC d'adopter un 
positive approval regulatory scheme for the regula- b systtme de riiglementation des tarifs de tClCphone 
tion of telephone rates, the added flexibility pro- par voie d'approbation, la souplesse additionnelle 
vided by the power to make interim orders indi- que procure le pouvoir de rendre des ordonnances 
cates that the appellant is empowered to make provisoires indique que I'appelant peut rendre des 
orders as of the date at which the initial applica- ordonnances effectives d compter de la date du 
tion was made or as of the date the appellant dC@t de la demande initiale ou de la date B 
initiated the proceedings of its own motion. The laquelle l'appelant a entrepris les prockdures de 
underlying theory behind the rule that a positive son propre chef. La thCorie qui sous-tend la rtgle 
approval scheme only gives jurisdiction to make portant qu'un systtme positif d'approbation 
prospective orders is that the rates are presumed to d permet seulement de rendre des ordonnances pros- 
be just and reasonable until they are modified pective~ repose sur la prCsomption que les taux 
because they have been approved by the regulatory sont justes et raisonnables jusqu'd leur modifica- 
authority on the basis that they were indeed just tion pour le motif que l'organisme de rhglementa- 
and reasonable. However, the power to make tion qui les a approuvCs I'a fait parce qu'ils Ctaient 
interim orders necessarily implies the power to e effectivement justes et raisonnables. Cepeddant, le 
modify in its entirety the rate structure previously pouvoir de rendre des ordonnances provisoires 
established by final order. As a result, it cannot be comporte forctment le pouvoir de modifier en 
said that the rate review process begins at the date entier la structure des taux Ctablie antbrieurement 
of the final hearing; instead, the rate review begins dans l'ordonnance dbfinitive. Par conskquent, on 
when the appellant sets interim rates pending a ne saurait affirmer que le processus de rkvision des 
final decision on the merits. As was stated in taux commence A la date de la dernike audience; 
obiter in Re Eurocan Pulp & Paper Co. and la rtvisiop des taux commence plutbt lorsque l 'ap 
British Columbia Energy Commission (1978)' 87 pelant Ctablit des taux provisoires en attendant 
D.L.R. (3d) 727 (B.C.C.A.), with respect to a qu'une dCcision finale sur le fond soit rendue. 
similar though not identical legislative scheme, the Comme il a CtC dit dans une opinion incidente dans 
power to make interim orders effectively implies Re Eurocan Pulp & Paper Co. and British 
the power to make orders effective from the date Columbia Energy Commission (1978)' 87 D.L.R. 
of the beginning of the proceedings. In turn, this (3d) 727 (C.A.C.-B.), au sujet d'un rCgime Itgisla- 
power must comprise the power to make appropri- h tif semblable mais non identique, le pouvoir de 
ate orders for the purpose of remedying any dis- rendre des ordonnances provisoires comporte effec- 
crepancy between the rate of return yielded by the tivement le pouvoir de les rendre exCcutoires B 
interim rates and the rate of return allowed in the compter de la date du dCbut des prddures .  A son 
final decision for the period during which they are tour, ce pouvoir doit comprendre celui de rendre 
in effect so as to achieve just and reasonable rates des ordonnances approprites pour corriger tout 
throughout that period. Ccart entre le taux de rendement gCnCrC par les 

taux provisoires et le taux de rendement autorisC 
dans la dCcision finale pour la p6riode pendant 
laquelle ils sont en vigueur, et ce, pour parvenir B ' des taux justes et raisonnables pendant toute cette 
pCriode. 
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weighing the many factors involved in apportion- 
ing respondent's revenue requirement amongst its 
several classes of customers to determine just and 
reasonable rates, theappellant's decision was emi- 
nently reasonable and I agree with Hugessen' J. 
that it should not be overturned. 

VI-Conclusion 

In my opinion, the appellant had jurisdiction to 
review the interim rates in force prior to Decision 
86-17 for the purpose of ascertaining whether they 
were just and reasonable, had jurisdiction to order 
the respondent to grant the one-time credit 
described in Decision 86-17 and has committed no 
error in so doing. 

compktence gCnCrale de l'appelant pour ce qui est 
d'Cvaluer les nombreux facteurs qui entrent en jeu 
dans la rkpartition des besoins en revenus de l'ap- 
pelant parmi ses diffkrentes catigories d'abonnb 

a en vue de fixer des taux justes et raisonnables, la 
dCcision de l'appelant itait tout A fait raisonnable 
et je partage l'avis du juge Hugessen qu'elle ne 
devrait pas &re CcartCe. 

b VI-Conclusion 
A mon avis, l'appelant avait le pouvoir d'exami- 

ner les taux provisoires en vigueur avant que la 
dCcision 86- 17 soit rendue pour v6rifier s'ils Ctaient 

c justes et raisonnables et il avait le pouvoir d'ordon- 
ner A I'intimCe d'accorder le trait forfaitaire 
dCcrit dans la dkision 86-17 et, ce faisant, il n'a 
zommis aucune erreur. 

I would allow the appeal and confirm the appel- Je suis d'avis d'accueillir le pourvoi et de confir- 
lant's decision, with costs in all courts. " mer la dCcision de l'appelant, avic d$ens dans 

toutes les cours. 

Appeal allowed with costs. Pourvoi accueilli avec dtpens. 

Solicitor for the appellant: Avrum Cohen, Hull. , Procureur de l'appelant: Avrum Cohen, Hull. 

Solicitors for the respondent: Clarkson, Procureurs de l'intimte: Clarkson, Tttrault, 
Tttrault, Montrdal. Montrdal. 

Solicitor for the intervener the Attorney Gener- Procureur de l'intervenant le procureur gtnkral 
a1 of Canada: The Deputy Attorney General of / du Canada: Le sous-procureur gtntral du 
Canada, Ottawa. Canada, Ottawa. 

Solicitor for the intervener the Consumers' Procureur de l'intervenante lDAssociation des 
Association of Canada. Janet Yale, Ottawa. consommateurs du Canada: Janet Yale, Ottawa. 

Solicitor for the intervener Canadian Business Procureur de l'intervenante llAlliance cana- 
Telecommunications Alliance: Kenneth G. Engel- dienne des ttl~communications de l'entreprise: 
hart, Toronto. Kenneth G. Engelhart, Toronto. 

Solicitor for the intervener the CNCP Telecom- Procureur de l'intervenante Ttltcommunica- 
munications: Michael Ryan, Toronto. ' tions CNCP: Michael Ryan, Toronto. 

Solicitors for the intervener the National Anti- Procureurs de l'intervenante lDOrganisation 
Poverty Organization. Andrew Roman' and Glenn nationale anti-pauvretd: Andrew Roman et Glenn 
W. Bell, Ottawa. W. Bell, Ottawa. 
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The remaining questions to be left to the jury deal with the 
question of b in t  tortfeasors and with the question of the liability, 
if any, of the City of Vancouver for the acts of the defendant Ed- 
wards. On this branch of the case I propose to leave to the jury the 
question of common purpose and I propose also to direct them that 
in the circumstances of this case, if they find the defendant Ed- 
wards liable for damages, i t  follows that the City of Vancouver is 
jointly liable with him. 

As a result of the foregoing reasons, I propose to leave the fol- 
lowing questions to the jury: 
1. When the plaintiffs were arrested were the defendants acting 

in pursuance of a common purpose? 
2. At any time during the period that the plaintiff Gerald Schuck 

was under arrest was he given notice of the reason for his ar- 

4. Did the defendants or any of them use more force than was nec- 
essary to effect the arrest of the plaintiff Gerald Schuck? 

5. If your answer to Q. 4 is "Yes", which defendants used more 
force than was necessary? 

6. Did the defendants or any of them use more force than was 
necessary to effect the arrest of the plaintiff Sharon Schuck? 

7. If your answer to Q. 6 is "Yes", which defendants used more 
force than was necessary? 

8. If your answer to either Qq. 2 or 4 is "Yes", at what amount do 
you assess general damages of the plaintiff Gerald Schuck? 

9. If your answer to either Qq. 3 or 6 is "Yes", a t  what amount do 
you assess general damages of the plaintiff Sharon Schuck? 

10. If your answer to either Qq. 2 or 4 is "Yes", at what amount do 
you assess the special damages of the plaintiff Gerald Schuck? 
(Agreed upon a t  the sum of $276.12.) 

Questions 2eft to jury accordingly. 

RE EUROCAN PULP & PAPER CO. LTD. AND BRITISH COLUMBIA 
ENERGY COMMISSION et al. 

British Columbia C& of Appeal, Farris, C.J.B.C., Taggart and Seaton, JJA., 
May 17,1978. 

Statutes - Interpretation -Retroactivity - Statute empowering energy com- 
mission to make interim and final orders respecting rates for public utilities - 
Energy utilities required to file schedules showing rates with commission -Stat- 
ute further empowering commiseion to vary rates if unjust, unreasonable, 
insufficient, unduly discriminatory, or in contravention of Act - Commission em- 



powered to change rates retroactive to date of application despite absence of 
apecific language in statute - Energy Act, 1973 (B.C.), c. 29, sa. 35,38(1), 107(4). 

[United States v. New Ywk Central R. Co. (1929), 73 L. ed. 619, apld; Re Western 
Deealta Petrolsum Ltd. et al. and Arblie Utilities Board of A l b e h  (1978), 86 D.L.R. 
(34 600,6 Alta. L.R (26) 1; R. v. B o d  of Com'rs of Arblie Utilities (N.B.), Ez p. 
M m h  Utility Gas Co. Ltd. (1966), 60 D.L.R. (26) 703, distd] 

APPEAL from an order of the British Columbia Energy Commis- 
sion accepting an interim amended rates schedule of consumption 
of natural gas for filing. 

W. A. E m ,  for appellant. 
J. H. K m t ,  for respondent, British Columbia Energy Commis- 

C. B. Johnson, for respondent, Canadian Cellulose Company 

The judgment of the Court was delivered by 
FARRIS, C.J.B.C.:-The appellant, Eurocan Pulp & Paper Co. 

Ltd. (Eurocan), is a large industrial customer of the respondent, 
Pacific Northern Gas Company Limited (Pacific Northern). I t  a p  
peals, with leave of this Court, from an order of the respondent, 
British Columbia Energy Commission (the Commission), made on 
March 3, 1977, whereby the latter indicated that it would accept 
for filing on an interim basis an amended rate schedule incorporat- 
ing an increase of 8$ per Mcf applicable to the consumption of nat- 
ural gas for all classes of service on and after February 1, 1977. I t  
is supported in this appeal by the respondent, Canadian Cellulose 
Company Limited (Cancell), another large industrial customer of 
Pacific Northern. 

The main thrust of the appeal is that the Commission has made 
an order having retroactive application and that it  is without juris- 
diction so to do. I do not agree. I think that the order made by the 
Commission is clearly within its jurisdiction and accordingly the 
appeal must be dismissed. 

The facts are not in dispute. Pacific Northern is a gas distribu- 
tion utility regulated by the Commission pursuant to the provisions 
of the British Columbia Energy Act, 1973 (B.C.), c. 29. Eurocan and 
Cancel1 are its largest customers; together they consume WO or 
more of the total amount of gas distributed. On October 1, 1976, 
Pacific Northern filed applications to amend, on an interim and 
permanent basis, the filed tariffs covering rates to be charged for 
natural gas service. The application for certain interim rate sched- 
ules commenced with these words: 

Pacific Northern Gas Co. Ltd. makes complaint pursuant to the Act that its ex- 
isting rate provides insufficient revenue to permit it to earn the rate of return 
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permitted by the Commission in its Pacific Northern decision of June 30th, 
1976, and by these presents files with the British Columbia Energy Commission 
pursuant to s. 35 of the Act and s. 10.01 of the Tariff Regulations, those certain 
amsndments to its gas tariff B.C.E.C. No. 1 set out in detail in the additional or 
revised sheets to its present tariff which are annexed hereto as Tab 5 and 
which are requested to effect as of 22nd October 1976 the changes therein. 

The application for a permanent increase is to like effect except 
that the effective date is asked to  be November 1,1976. 

By an order dated October 27, 1976, the Commission directed 
that a public hearing be held in respect of the application. That 
public hearing was held on December 15,16 and 17,1976. On March . 
3,1977, the Commission made an order, the relevant parts of which 
are as follows: 

WHEREAS the Commission has concluded that it cannot determine the appro- 
priate level of sales and revenue of the Applicant for the test year from the 
record because of the absence of certain information related to the contract be- 
tween Canadian Cellulose Company, Limited, and Intervenor in the hearing, 
and the Applicant, filed as Exhibit 20 therein. 

NOW THEREFORE the Commission orders as follows: 
(1) The Applicant shall file all documents in existence a t  the time of 

filing Exhibit 20, including those related to the nomination of vol- 
umes of gas to be sold and delivered under the said contract. 

(2) The Commission will accept for filing, pending the submission of the 
documentation referred to in (1) above and such consideration of the 
documentation as the Commission may deem necessary, amended 
rate schedules for all classes of service incorporating an increase of 
$O.OS/Mcf applicable to the consumption of natural gas on and after 
February 1, or at  such later date as may allow completion of any bill- 
ing cycle in effect prior to February 1. 

(3) The revenue attributable to the interim increase will be subject to 
refund a t  9 percent interest per annum. 

The order was made in this form because Cancel1 had closed down 
part of its operations and a dispute had arisen as to the extent of 
the take or pay obligations of Cancel1 under its contract with 
Pacific Northern. Until that dispute was resolved the Commission 
did not have adequate information to make a final decision on the 
appropriate rate structure. 

Cancel1 and Pacific Northern resolved their differences in April, 
1977, and they so informed the Commission. By a subsequent deci- 
sion made on May 26,1977, the Commission ordered that "it would 
accept amended tariff schedules by adding the amount of 34 per 
Mcf to the interim increase of 8$ per Mcf which interim increase is 
hereby confirmed. Upon timely filing the amended tariffs will be 
effective from the 1st June 1977". 

It is to be noted that this appeal is only from the order authoriz- 
ing the interim increase. On the hearing of the appeal it was sub- 
mitted that the commission has no power to make an interim order 
affecting rates. This submission, however, is answered by s. 107(4) 
of the Energy Act which provides: 



107(4) Instead of making an order final in the first instance, the commission 
may make an interim order, and reserve further directions either for an ad- 
journed hearing or for further application. 

As stated above, the main argument addressed to us was that 
the Commission has no power to make an interim order, or indeed 
any order, retroactive. 

I have some misgivings as to whether the order appealed from 
was an order having retroactive effect. There was no application 
for a retroactive order; there was an application for approval of in- 
terim rates to become effective three weeks after the date of appli- 
cation. Eventually, the Commission on March 3rd gave partial ap- 
proval and then only by way of an interim order to be effective 
from February 1st. While i t  is true that the interim order was 
made on March 3rd, and in that sense perhaps could be said to have 
a retroactive application, still in essence it is simply a delayed par- 
tial approval of an application for a rate increase made prospec- 
tively. 

However, I will assume for the purposes of this appeal that there 
is a retroactive aspect to the order; nevertheless, in my view, the 
Commission had jurisdiction under the provisions of the Act to 
make the order. In addition to s. 107(4) quoted above the pertinent 
sections of the Act are as follows: 

35(1) Under such rules and regulations as the commission may prescribe, 
every energy utility shall file with the commission, within such time and in 
such form as the commission may prescribe, schedules showing all rates es tab 
lished by i t  and collected, charged, or enforced, or to be collected or enforced. 
(2) No schedule filed under subsection (1) shall be amended without the con- 

sent of the commission. 
(3) The rates contained in schedules as filed, and as amended from time to 

time in accordance with this Act and the regulations, are the only lawful, en- 
forceable, and collectable rates of the energy utility filing the same and no 
other rate shall be collected, charged, or enforced. 

37. No energy utility shall, without the consent of the commission, directly 
or indirectly, by any device whatsoever or in any way charge, demand, collect, 
or receive from any person a greater, less, or other compensation for any ser- 
vice rendered, or to be rendered, by the energy utility than that  prescribed in 
the subsisting schedules of the energy utility applicable to that service and 
filed in the manner provided in this Act and the r?gulations, nor shall any per- 
son, without the consent of the commission, receive or accept any service from 
an energy utility for a compensation greater, less, or other than that pre- 
scribed in those schedules. 
38(1) The commission, on its own motion, or upon complaint that the existing 

rates in effect and collected or any rates charged or attempted to be charged 
by an energy utility for service are unjust, unreasonable, insufficient, or un- 
duly discriminatory, or in contravention of this Act or the regulations or any 
law, may, after a hearing, determine the just, reasonable, and sufficient rates 
to be observed and in force, and shall, by order, fix the rates. 
(2) The energy utility affected by an order under subsection (1) shall there- 

upon amend its schedules in conformity with the order and file amended sched- 
ules with the commission. 
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39(1) Where the commission, af ter  a hearing, finds that, under a contract en- 
tered into by an  energy utility, a person receives service at rates that  are un- 
duly preferential or discriminatory, the commission may declare the contract is 
tilereupon void and unenforceable either wholly or to the extent specified; or 
the commission may make such order as  it considers advisable in t he  circum- 

(2) Where a contract is declared void and unenforceable, either wholly or in 
part, under this section, the commission may order that rights accrued, prior to 
the date of the order be preserved and thereupon those rights may be enforced 
as fully as if no proceedings had been taken under this section. . . . . .  

106. Upon an application under this Act, the Commission may make an order 
granting the whole or part only of the relief applied for, or may grant  such 
further or other relief, in addition to or in substitution for tha t  applied for, as  
the commission considers advisable. 

At the hearing of the appeal there was some discussion as t o  
whether the application was made under s. 35 of the Act or under s. 
38. The opening words of the application, namely, "Pacific North- 
e m  Gas Ltd. makes complaint", are in language that is appropriate 
to an application made under s. 38(1). However, the application 
goes on to state "and by these presents files with the British Co- 
lumbia Energy Commission pursuant to  s. 35 of the Act". I do not 
think there is any inconsistency here. Before the new rates could 
become effective the amended rate schedule had to be filed pur- 
suant to s. 35. I t  appears that the applicant was simultaneously 
making a s. 38 complaint and filing with it the amended schedules 
to come into effect should the complaint be sustained. In any event, 
I think that it  is immaterial under which section of the Act the a p  
plication was made. Under either section i t  is contemplated that 
the Commission may consider rates established and collected by a 
utility in the past, or rates to be collected or enforced by it  in the 
future. In the former case there would be a retroactive aspect to 
any consequent order made by the Commission. Under s. 38 i t  
seems clear that the Commission would have jurisdiction to enter- 
tain a complaint that  existing rates in effect and collected are un- 
just or insufficient. In that  event i t  would clearly have jurisdiction 
to correct the injustice or the insufficiency. There is nothing to lead 
one to  the conclusion that the Legislature intended that  the Com- 
mission could only act in this respect prospectively. 

Furthermore, the whole scheme of the Act is to give the Com- 
mission the widest powers and discretion in respect of the regula- 
tion of utilities: i t  can make interim orders and reserve further 
directions either for an adjourned hearing or for a further applica- 
tion; i t  can grant the relief applied for in whole or in part; i t  may 
also grant other relief in addition to or in substitution for the relief 
applied for. Reading the Act as a whole, i t  is my opinion that  the 
Commission has been empowered to make rates effective to the 
date of application, even though there is no specific language in the 



Act to that effect. Support for this conclusion is to be found in the 
decision of the Supreme Court of the United States in United 

* States v. New York Central R. Co. (1929), 73 L. ed. 619. In that case 
the railroads filed applications on February 25, 1921 and June 30, 
1921, for increases in their mail tariffs. The relief sought was for 
dates prior to the applications and for the future. The Interstate 
Commerce Commission made orders establishing rates as fair and 
reasonable for the period subsequent to the filing of the applica- 
tions. The orders were upheld by the Supreme Court of the United 
States. Mr. Justice Holmes in delivering the opinion of the Court 
said this a t  pp. 620-1: 

But the filing of an application expresses a present dissatisfaction and a de- 
mand for more. A further protest would be a superfluous formality. If the 
claim of the railroads is just they should be paid from the moment when the 
application is filed. In the often quoted words of Chief Justice Shaw: "If a p i e  
powder court could be called on the instant, and on the spot, the true rule of 
justice for the public would be to pay the compensation with one hand whilst 
they apply the ax with the other." Parks v. Boston, 15 Pick. 198, 208. In fact 
the necessary investigation takes a long time, in these cases,-years,-but rea- 
sonable compensation for the years thus occupied is a constitutional right of 
the companies no less than it is for the future. Oklahoma Natural Gas Co. v. 
Russell, 261 U.S. 290,293.67 L. ed. 659,662,43 Sup. Ct. Rep. 353. This being so, 
and the Interstate Commerce Commission being the tribunal to which the rail- 
roads are referred, it is a natural incident of the jurisdiction that it should be 
free to treat its decision as made a t  once. Obviously Congress intended the 
Commission to settle the whole business, not to leave a straggling residuum to 
look out for itself, with possible danger to the validity of the act. No reason can 
have existed for leaving the additional annoyance and expense of a suit for 
compensation during the time of the proceedings before the Commission, when 
the Commission has had that very question before i t  and has answered it a t  
least from the date of its orders. We are quite aware that  minutiae of expres- 
sion may be found that show Congress to have been thinking of the future. We 
put our decision not on any specific phrase but on the reasonable implication of 
an authority to change the rates of pay which existed from the day when the 
application was filed, the manifest intent to refer all the rights of the railroads 
to the Interstate Commerce Commission, and the fact that unless the Commis- 
sion has the power assumed a part of the railroads' constitutional rights will be 
left in the air. 

Judgment affirmed. 

There is no question of constitutional rights involved in the pres- 
ent case; nonetheless, if the Commission does not have the power 
contended for, a utility would be deprived of a proper return on its 
investment capital for the period between the date of an applica- 
tion to have the rates reviewed and the date of a consequential 
Commission order. As in the present case this period could be 
lengthy. I t  is unreasonable to assume that the Legislature intended 
such a result. 

We were referred to decisions of the New Brunswick and Al- 
berta Appellate Courts where i t  was held that Commissions per- 
forming similar functions to the British Columbia Energy Commis- 
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sion had no jurisdiction to make orders having retroactive effect: I 

see Re Western Decalta Petroleum Ltd, et al. and Public Utilities I 

Board of Alberta (March 30,1978, an unreported decision of the Al- 
berta Supreme Court, Appeal Division [since reported 86 D.L.R. ! 

(3d) 600, 6 Alta. L.R. (2d) 11); and R. v. Board of Com'rs of Public I 

Utilities (N.B.), Ex p. Moncton Utility Gas Ltd. (1966), 60 D.L.R. 
, 
I 

( 24  703. However, counsel for the appellant very properly con- 
ceded that these decisions were distinguishable because the lan- I 

guage of the statutes in question was clearly prospective and did I 
not permit an interpretation authorizing retroactive effect. I 

I , 
Accordingly, I would dismiss the appeal. I 

Appeal dismissed. i 
I 
I 

1 
FORD v. TOWNSHIP OF RICHMOND et al. I 

British Columbia Supreme Court, McTaggart, Co. Ct. J.  (L.J.S.C.), in Chambers. 
April 26,1978. I I 

Practice - Costa - Party-and-party costs - Action brought by trustee in 
bankruptcy on behalf of estate - Action dismissed and appeal from t i a l  judg- I 
ment unsuccessful - Subject-matter of litigation ordinary action at law rather 
than bankruptcy proceeding - Trustee personally liable for party-and-party 
costa -Bankruptcy Act, R.S.C. 1970, c. B-3, s. 168. I 

I 

Bankruptcy -Trustee - Liability for costa - Trustee bringing action on be- 
half of estate - Subject-matter of action ordinary action a t  law rather than 
bankruptcy proceeding - Action dismissed and appeal from trial judgment un- 
successful - Trustee personally liable for party-and-party costa - Bankruptcy I 

1 
Act, R.S.C. 1970, C. 8-3, a. 168. 

[Re Arthur Williama & Co., Ez p. Of i ia l  Receiver, [I9131 2 K.B. 88, Newton et al. 
1 v. St. Jean Baptish Parish, [I9331 2 W.W.R. 270, 14 C.B.R 483; B u m  v. Royal I 

I Bank of Canadrr (1922), 69 D.L.R. 608.51 O.L.R. 564,2 C.B.R. 482; Re Callings, Ex p. 
Collings; Ez p. Murphy, [1937] 1 D.L.R. 409, [I9361 S.C.R. 613,18 C.B.R. 97; fi Cad- 
well Sand & Gravel Co. Ltd. v. Royal Bank of Canada et al., [I9341 O.W.N. 426, 15 

I 
C.B.R. 517; a!Td 119341 O.W.N. 587,16 C.B.R. 95; Re Beddoe, [I8931 1 Ch. 547; Thorne 
v. Canadian Steering Wheel Co., [I9291 4 D.L.R. 1127, 52 O.L.R. 460,2 C.B.R 455; I 
Smith et al. v. Williamson ( l a g ) ,  13 P.R. (Ont.) 126, refd to] 

APPLICATION by defendant for an order requiring the plaintiff to 
attend for examination in aid of execution. 

Hoshang Shrof, for applicant, defendant, Corporation of Town- 
ship of Richmond. 

B. B. Corbould, for plaintiff, respondent. 
MCTAGGART, Co. CT. J.:-The plaintiff sued the defendants. He 

lost. The trial Judge ordered costs against the plaintiff. The plain- 
tiff appealed the dismissal of the action. He lost again. 

The Court of Appeal ordered costs against the appellant to the 
defendant corporation. Costs have been taxed for both Courts in a 
total sum of $2,823.60. 





CONSEQUENCES 
OF A DENIAL OF 

PROCEDURAL RIGHTS 

k IMPACT OF JUDICIAL REVIEW AND 
APPEAL RIGHTS 

For a long time, there was considerable uncertainty in Canadian admin- 
istrative law as to the consequences of a finding that there had been pro- 
cedural unfairness. In particular, there was a question as to whether it 
was appropriate for the reviewing court to then proceed to ask whether 
the denial of procedural fairness had affected the substantive outcome of 
the matter under consideration. This dilemma was apparently resolved 
by the judgment of Le Dain J. for the Supreme Court of Canada in Cardi- 
nal v. Director of Kent Institution.' There, in responding to an argument 
that the same kind of penitentiary discipline would have been imposed 
on the applicant for relief even if there had been a hearing, he stated: 

[TI he denial of a right to a fair hearing must always render a decision 
invalid, whether or not it may appear to a reviewing court that the 
hearing would likely have resulted in a different decision. The right 
to a fair hearing must be regarded as an independent, unqualified 
right which finds its essential justification in the sense of procedural 
justice which any person affected by an administrative decision is 
entitled to have. I t  is not for the court to deny that right and sense of 

1 [I9851 2 S.C.R. 643. 


