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EB-2007-0606 
EB-2007-0615 

IN THE MATTER OF the Ontario Energy Board Act, 1998, 
S.O. 1998, c. 15, Schedule B; 

AND IN THE MATTER OF an Application by Union Gas 
Limited for an Order or Orders approving or fixing a multi-year 
incentive rate mechanism to determine rates for the regulated 
distribution, transmission and storage of natural gas effective 
January 1, 2008; 

AND IN THE MATTER OF an Application by Enbridge Gas 
Distribution Inc. for an Order or Orders approving or fixing rates 
for the distribution, transmission and storage of natural gas 
effective January 1, 2008; 

AND IN THE MATTER OF a combined proceeding before the 
Board pursuant to section 21(1) of the Ontario Energy Board 
Act, 1998. 

 

FACTUM OF THE  
INDUSTRIAL GAS USERS ASSOCIATION (“IGUA”) 

 

I. INTRODUCTION 

1. In the Written Argument of Union Gas Limited (“Union”) circulated on October 23, 

2007, Union identifies two (2) issues with respect to its Motion for interim relief.  

IGUA paraphrases these issues as follows: 

(1) Should Union’s current rates be continued as interim rates effective 

January 1, 2008; or 

(2) Should Union’s current rates be replaced by new interim rates effective 

January 1, 2008, and, if so, then at what level? 

2. For reasons which follow, IGUA submits that Union’s current rates should be 

replaced with new interim rates effective January 1, 2008, which enable Union to 

recover the portion of the rate increase it seeks related to Storage Premium, 

Incremental Demand Side Management (“DSM”), and Gas Distribution Access 

Rule (“GDAR”) costs.  The Board has already adjudicated upon these 

components of the rate changes Union seeks. 

3. In a case such as this where there is no evidence to show that current rates will 

not produce the allowed return in 2008, an interim order changing current rates 
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should be confined to items upon which the Board has previously adjudicated.  

The components of rate changes proposed by Union which are in dispute should 

only become recoverable in rates after the disputes have been determined by the 

Board in accordance with the rules of natural justice.  Accordingly, IGUA submits 

that the portions of the rate increase Union seeks related to its proposed Price 

Cap and its proposed Weather Normalization adjustment should not be 

recoverable in interim rates. 

II. ARGUMENT 

Issue 1 - Should Union’s current rates be continued as interim rates? 

4. If the Board agrees with IGUA and approves interim rates, effective January 1, 

2008, which allow Union to recover the Storage Premium, the Incremental DSM 

and GDAR components of the rate changes it seeks, then Union’s current rates 

should expire as of December 31, 2007.  The new interim rates, effective 

January 1, 2008, will replace Union’s current rates. 

Issue 2 - To what extent should Union’s current rates be changed by an 
interim order effective January 1, 2008? 

5. Attached as Schedule A to this Factum is a document prepared by intervenor 

representatives and derived from Exhibit D, Tab 3, Schedule 3 of Union’s 

evidence.  Schedule A segregates the rate increase Union seeks between its 

Storage Premium, Price Cap, Weather Normalization, Incremental DSM and 

GDAR components. 

6. The Board has previously adjudicated upon matters pertaining to the Storage 

Premium, Incremental DSM and GDAR costs.  In these circumstances, IGUA 

submits that it would be appropriate to allow Union to recover these amounts in 

interim rates effective January 1, 2008. 

7. The Weather Normalization component of the rate increase Union seeks should 

not be recoverable in rates before the appropriateness of this item, as a Base 

Rate Adjustment, and the appropriateness of other items pertaining to Base Rate 

Adjustments have been fully scrutinized at the hearing. 

8. In addition to the Weather Normalization adjustment Union proposes, matters in 

dispute with respect to Base Rate Adjustments include: 
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(i) The contingency that Union’s current rates are too high and may need to 

be reduced before they become the base from which an Incentive 

Regulation (“IR”) Plan operates; and 

(ii) The under-allocation of storage rate base to ex-franchise storage services. 

9. IGUA’s submissions with respect to these Base Rate Adjustment items are 

summarized below. 

(a) Weather Normalization Adjustment 

10. IGUA and others oppose Union’s request to change the weather normalization 

methodology used to derive its 2007 revenue requirement and rates on the 

grounds that the relief requested is incompatible with the Board’s prior Decision 

in RP-2003-0063.  In that proceeding, the Board rejected Union’s 20 year trend 

methodology proposal and instead, directed Union to implement, for the longer 

term and in stages, a methodology based on an eventual 50/50 weighting of the 

30 year average forecast and 20 year trend forecast respectively.  Union is in the 

final stage of implementing the Board’s prior Decision with respect to weather 

normalization. 

11. The weather normalization adjustment Union seeks would, if granted, constitute 

a variance of the Board’s prior Decision; yet Union has failed to follow the 

process and address the limited grounds upon which a variance order can be 

requested pursuant to the provisions of Rules 42 to 45 of the Board’s Rules of 

Practice and Procedure. 

12. Further grounds upon which IGUA opposes Union’s request to vary the weather 

normalization methodology are that such methodology changes are incompatible 

with one of the objectives of IR which is to enhance the stability and predictability 

of rate setting. 

(b) Rates True-Up Contingency 

13. Union has not yet filed any evidence showing its actual/estimated normalized 

results for 2007, including the ROE that its existing rates are likely to produce in 

2007.  Union’s Quarterly Report to its shareholders for the Third Quarter ending 

September 30, 2007, which should be available shortly, may shed some light on 
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the extent to which its current rates may be too high.  As well, the Reporting and 

Recordkeeping Requirements (“RRR”) filings requested by counsel for the 

Schools Energy Coalition (“SEC”), which Union seeks to produce in confidence, 

may assist the parties in evaluating the reasonableness of the level of Union’s 

2007 rates as a base from which an IR Plan will operate. 

14. The only evidence in the record which IGUA has found pertaining to the level of 

returns being produced by Union’s 2007 rates is contained in Schedule 2 of 

Exhibit C23.52 where 2007 utility ROE for Union is estimated at 8.75%.  This 

estimated ROE exceeds Union’s allowed ROE of 8.54% by 21 basis points.  This 

evidence suggests that Union’s 2007 rates may be too high and may need to be 

lowered before they become the base from which an IR plan will operate. 

(c) Under-Allocation of Storage Rate Base to Ex-Franchise Storage Services 

15. The evidence indicates that Union has only allocated 21% of the rate base value 

of storage assets to the ex-franchise storage services business, despite the fact 

that about one third (1/3) of Union’s storage capacity is earmarked for the ex-

franchise storage services market.  The issue of the appropriateness of Union’s 

allocation of storage-related rate base to the non-utility ex-franchise storage 

services business was neither raised nor considered in Union’s 2007 rate case, 

which was settled and decided before the hearing in the NGEIR proceeding 

commenced.  The matter of the appropriateness of Union’s allocation of storage 

rate base to the ex-franchise storage services business only arises as a 

consequence of the Board’s NGEIR Decision classifying Union’s ex-franchise 

storage business as non-utility. 

16. The information provided by Union pertaining to its allocation of 21% of the value 

of storage rate base to the ex-franchise storage services business, to which the 

Board refers at page 72 of its NGEIR Decision with Reasons, was provided by 

Union by way of an undertaking response to Board Panel Questions of Union 

during the course of its counsel’s argument.  The information was never tested 

during the course of the NGEIR proceeding and, on its face, the allocation of only 

21% of the value of storage rate base to the ex-franchise storage services 

business appears to be unreasonable when one third (1/3) of the storage 
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capacity is earmarked for and is being used to serve the ex-franchise storage 

services market. 

17. The evidence indicates that an allocation of 1/3 of the storage rate base to the 

ex-franchise services market would reduce Union’s 2007 revenue requirement 

and rates based thereon by about $8.37M. 

18. In combination, Base Rate Adjustment proposals for true-up and for the under-

allocation of storage rate base to ex-franchise storage services are in an amount 

which exceeds the amount of the revenue requirement and rate increases of 

about $6.2M which Union’s proposed weather normalization adjustment 

produces.  The granting of any interim relief with respect to the weather 

normalization component of Union’s rate increase request, without considering 

and granting offsetting interim relief with respect to the true-up and the under-

allocation of storage rate base to the ex-franchise storage services, will be 

perceived as a pre-judgment, in Union’s favour, of disputed matters in issue with 

respect to Base Rate Adjustments. 

(d) Price Cap Index (“PCI”) Value 

19. With respect to Union’s proposed PCI adjustment factor, the values to be 

ascribed to each of the component thereof are disputed.  The untested evidence 

with respect to the components of a PCI adjustment factor for Union is capable of 

supporting findings that the sum of all components of the X factor will be more 

than sufficient to offset the currently forecast rate of inflation.  In these 

circumstances, IGUA submits that any interim order which implies a PCI 

adjustment factor greater than zero will be perceived as a pre-judgment, in 

Union’s favour, of disputed matters in issue. 

20. IGUA further submits that the granting of any interim relief in Union’s favour with 

respect to either the “Price Cap” or the “Weather Normalization” components of 

its rate increase request will materially prejudice the settlement negotiations 

between intervenors and Union scheduled to commence on November 14, 2007. 
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III. IGUA’S INTERIM RATE ORDER PROPOSAL 

21. For all of these reasons, IGUA submits that any interim increase to Union’s 

current rates, effective January 1, 2008, should be limited to the amounts shown 

for each rate class in Schedule A for the following items: 

(a) “Storage Premium” totalling $3.750M, 

(b) “Incremental DSM” totalling $1.7M, and 

(c) “GDAR” totalling $1.643M, 

for a grand total of $7.093M. 

22. All aspects of the rate changes proposed by Union and intervenors with respect 

to Base Rate Adjustments and the values to be ascribed to the component parts 

of a PCI adjustment factor for Union should not be recoverable in interim rates, 

effective January 1, 2008. 

23. Any interim order increasing Union’s rates should be specifically conditioned to 

be without prejudice to the rights of any parties and subject to refund or other 

adjustment when the Board’s final Rate Order issues. 

24. IGUA requests that it be awarded 100% of its reasonably incurred costs in 

connection with this motion for interim relief. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of November, 2007. 

 
____________________________________  
BORDEN LADNER GERVAIS LLP 
Suite 1100 - 100 Queen Street 
Ottawa, ON     K1P 1J9 
 
Peter C.P. Thompson, Q.C. 
Telephone  (613) 237-5160 
Facsimile  (613) 230-8842 
Counsel for IGUA 
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