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Summary: 

T and W applied for support pursuant to the Ontario Disability Support Program Act, 1997 
("ODSPA"). The Director of the program denied their applications and an internal review 
confirmed the Director's decisions. The Social Benefits Tribunal ("SBT") dismissed T's and W's 
appeals pursuant to s. 5(2) of the ODSPA based on its finding that they both suffered from 
alcoholism. In so concluding, the SBT found that it did not have jurisdiction to consider whether 
s. 5(2) was inapplicable by virtue of the Ontario Human Rights Code. The Divisional Court 
upheld the decision. On a further appeal, the Court of Appeal found that the SBT had the 
power to declare a provision of the ODSPA inapplicable on the basis that the provision was 
discriminatory, but that it should have declined to exercise that jurisdiction in favour of a more 
appropriate forum.  

Held (LeBel, Deschamps and Abella JJ. dissenting): The appeal should be allowed. The case 
is remitted to the SBT for a ruling on the applicability of s. 5(2) of the ODSPA.  

Per McLachlin C.J. and Binnie, Bastarache and Fish JJ.: The SBT had jurisdiction to consider 
the Human Rights Code in determining whether T and W were eligible for support pursuant to 
the ODSPA. Statutory tribunals empowered to decide questions of law are presumed to have 
the power to look beyond their enabling statutes in order to apply the whole law to a matter 
properly before them. Here, the ODSPA and the Ontario Works Act, 1997 ("OWA") confirm that 
the SBT can decide questions of law. As a result, when the SBT decides whether an applicant 
is eligible for income support, it is presumed to be able to consider any legal source that might 
influence its decision on eligibility, including the Code. [para. 14] [para. 40]  

With respect to the Code, there is no indication that the legislature has sought to rebut this 
presumption. While s. 67(2) of the OWA clearly prohibits the SBT from considering the 
constitutional validity of laws and regulations, it is equally clear that the legislature chose not to 
adopt the same prohibition where the Code is concerned. The legislature envisioned 
constitutional and Code-related issues as being in different "categories of questions of law". It 
is one thing to preclude a statutory tribunal from invalidating legislation, but it is another to 
preclude that body from applying legislation enacted by the provincial legislature in order to 
resolve apparent conflicts between statutes. Two elements of the Code's scheme confirm this 
legislative intention [page515] to differentiate the Code from the Constitution and to confer on 
the SBT the jurisdiction to apply the Code. First, the Code has primacy over other legislative 
enactments, and the legislature has given itself clear directions as to how this primacy can be 
eliminated in particular circumstances (s. 47(2)). Since, in the cases of the ODSPA and the 
OWA, the legislature did not follow the procedure it declared mandatory for overruling the 
primacy of the Code, it would be contrary to the legislature's intention to demand that the SBT 
ignore the Code. Second, in light of recent amendments that have removed exclusive 
jurisdiction over the interpretation and application of the Code from the Ontario Human Rights 
Commission and as a result of which the Commission may decline jurisdiction where an issue 
would best be adjudicated pursuant to another Act, it would not be appropriate to seek to 
restore the Commission's exclusive jurisdiction. [paras. 31-42]  

Since the SBT has not been granted the authority to decline jurisdiction, it cannot avoid 
considering the issues relating to the Code in these cases. Moreover, although this is not 

 
[page514] 
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determinative, the SBT is the most appropriate forum to decide those issues. The applicability 
of s. 5(2) of the ODSPA is best decided by the SBT because the SBT is practically 
unavoidable for vulnerable applicants who have been denied financial assistance under the 
ODSPA. Such applicants merit prompt, final and binding resolutions for their disputes. Where 
an issue is properly before a tribunal pursuant to a statutory appeal, and especially where a 
vulnerable applicant is advancing arguments in defence of his human rights, it would be rare 
for this tribunal not to be the one most appropriate to hear the entire dispute. [paras. 43-50]  

Per LeBel, Deschamps and Abella JJ. (dissenting): While the Ontario Human Rights 
Commission no longer has exclusive jurisdiction to decide complaints under the Human Rights 
Code, and while the Code has primacy over other provincial enactments, not all provincial 
tribunals have free-standing jurisdiction, concurrent with that of the Commission, to enforce the 
Code in a way that nullifies a provision. Here, although the SBT is not precluded from applying 
the human rights values and principles found in the Code, it does not have jurisdiction to apply 
the Code in a way that renders a provision inoperable. By enacting s. 67(2) of the OWA, which 
prohibits the SBT from considering the constitutional validity of any enactment or the legislative 
authority for a regulation, the legislature unequivocally expressed [page516] its intent that the 
SBT not hear and decide legal issues that may result in the inoperability of a provision. Even 
though s. 67(2) refers to constitutional validity, but not to compliance with the Code, their 
remedial and conceptual similarities are such that the legislature has, by clear implication, 
withdrawn the authority to grant the remedy of inoperability under either mandate. [para. 85] 
[paras. 93-97]  

Practical considerations also indicate the legislature's intention that the SBT not consider legal 
questions that go to the validity of its enabling statute. In light of their institutional 
characteristics, it was deemed inappropriate for either the Director or the SBT to decide such 
complex, time-consuming legal issues as the operability of a provision. The Director does not 
hold hearings or receive evidence beyond that filed by an applicant, and the SBT's hearings 
are informal, private, and brief. The SBT is meant to be an efficient, effective, and quick 
process, and imposing such Code compliance hearings on it will inevitably have an impact on 
its ability to assist the disabled community in a timely way. [paras. 86-91]  
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The judgment of McLachlin C.J. and Bastarache, Binnie and Fish JJ. was delivered by 

BASTARACHE J.:-- 
 

1.  Introduction 

1     Is the Social Benefits Tribunal ("SBT"), a provincially created statutory tribunal, obligated 
to follow provincial human rights legislation in rendering its decisions? That is the question 
raised by this appeal. 

2     The roots of this dispute can be traced back to November 1998 and July 1999, when the 
appellants [page519] Robert Tranchemontagne and Norman Werbeski respectively applied to 
the Director of the Ontario Disability Support Program ("Director") for support pursuant to the 
Ontario Disability Support Program Act, 1997, S.O. 1997, c. 25, Sch. B ("ODSPA"). If 
successful, the appellants would have received financial assistance in order to help them cope 
with their substantial impairments. If unsuccessful, the appellants would be left to apply for the 
appreciably lower levels of assistance offered pursuant to the Ontario Works Act, 1997, S.O. 
1997, c. 25, Sch. A ("OWA"). 

3     It is clear that the ODSPA and the OWA are meant to serve very different goals. The 
former statute is meant to ensure support for disabled applicants, recognizing that the 
government shares in the responsibility of providing such support (ODSPA, s. 1). The latter 
statute, on the other hand, seeks to provide only temporary assistance premised on the 
concept of individual responsibility (OWA, s. 1). The divergent purposes of these two statutes 
was alluded to by the Honourable Janet Ecker, the Ontario Minister of Community and Social 
Services, on the day after the ODSPA was proclaimed: 
 

This new program removes people with disabilities from the welfare 
system, where they should never have been in the first place, and it creates 
for them an entirely separate system of income support... .  

 
(Legislative Assembly of Ontario, Official Report of Debates, No. 19A, June 2, 
1998, at p. 971)  

4     The Director determined that the appellants were not entitled to benefits under the ODSPA 
regime. Following the procedure set out in the ODSPA, the appellants requested an internal 
review of the Director's decision. Rejected at this stage as well, the appellants then appealed 
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to the intervener SBT. 

5     The rulings of the SBT in the appellants' individual appeals were rendered on February 7, 
2001, for the appellant Werbeski, and September 18, 2001, [page520] for the appellant 
Tranchemontagne. In both decisions, the SBT found that the appellants suffered from 
alcoholism. The SBT held alcoholism to be a "disabling condition", in the case of the appellant 
Tranchemontagne, and a "substantial impairment" that "substantially restricts" working ability, 
in the case of the appellant Werbeski. The SBT dismissed both appellants' appeals. 

6     The SBT based its decisions on s. 5(2) of the ODSPA. That section provides: 

5... . 
 

(2) A person is not eligible for income support if,  
 

(a)  the person is dependent on or addicted to alcohol, a drug or some 
other chemically active substance;  

(b)  the alcohol, drug or other substance has not been authorized by 
prescription as provided for in the regulations; and  

(c)  the only substantial restriction in activities of daily living is 
attributable to the use or cessation of use of the alcohol, drug or 
other substance at the time of determining or reviewing eligibility.  

7     The appellants do not dispute that, if applicable, s. 5(2) functions to deny them support on 
the basis of their alcoholism. In front of the SBT, they each argued that they had impairments 
other than alcoholism; these arguments were rejected and the SBT's findings have not been 
appealed to this Court. But the appellants also argued that s. 5(2) was inapplicable by virtue of 
the Ontario Human Rights Code, R.S.O. 1990, c. H.19 ("Code"). By purporting to refuse them 
support on the basis of their alcoholism, which the appellants assert is a disability within the 
meaning of the Code, the appellants argued that s. 5(2) of the ODSPA constituted 
discrimination and was therefore inapplicable because of the primacy of the Code over other 
legislation. 

8     Instead of analyzing this argument, the SBT held that it did not have the jurisdiction to 
consider the applicability of s. 5(2) pursuant to the Code. The [page521] appellants' appeals 
were therefore dismissed without the benefit of a ruling that their treatment was not 
discriminatory. 

9     Their cases now joined, the appellants appealed to the Divisional Court. In brief oral 
reasons, the bench of Then, Cameron and Desotti JJ. agreed with the SBT that the authority to 
consider the Code could not be found in its enabling statutes ([2003] O.J. No. 1409 (QL), at 
para. 3). The appellants then appealed to the Ontario Court of Appeal. 

10     On behalf of a unanimous bench, Weiler J.A. examined the ODSPA and OWA in detail. 
She concluded that the legislature did not remove jurisdiction to consider the Code from the 
SBT, and that accordingly the SBT possessed the power to declare a provision of the ODSPA 
inapplicable by virtue of its discriminatory nature ((2004), 72 O.R. (3d) 457, at paras. 58-59 
and 62). However, Weiler J.A. then went on to consider whether the SBT should have declined 
to exercise its Code jurisdiction in the present appeal. She held that the SBT was not the most 
appropriate forum in which the Code issue could be decided, leading her to ultimately dismiss 
the appeal (para. 70). 

11     The substance of the appellants' argument before the SBT is not at issue before this 
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Court. Since the appeal is allowed, this issue will be remitted to the SBT. In the event the 
appeal would have been dismissed, the appellants would have pursued a judicial review 
application, which is presently being held in abeyance before the Divisional Court. It is thus not 
for this Court to consider whether s. 5(2) of the ODSPA conflicts with the Code. Rather, this 
Court is only concerned with the SBT's decision that it could not decide these issues for itself. 

12     It has been almost five years since the appellants' applications were denied by the 
Director. During this time, the appellants have not received any disability support pursuant to 
the ODSPA. If the appellants are ultimately successful in their substantive claims, no amount 
of interest could negate the fact [page522] that they have lived the past five years without the 
assistance they were owed. Accordingly, much argument before this Court centred on 
concerns as to the vulnerability of the appellants and their need to have their appeals settled 
fully by the SBT. Nevertheless, these concerns must be tempered by the importance of the 
efficient operation of the SBT more generally, lest other applicants suffer needlessly while 
waiting for the results of their appeals. Ultimately, however, this appeal is not decided by 
matters of practicality for applicants or matters of expediency for administrative tribunals. It is 
decided by following the statutory scheme enacted by the legislature. 

13     The Code is fundamental law. The Ontario legislature affirmed the primacy of the Code in 
the law itself, as applicable both to private citizens and public bodies. Further, the adjudication 
of Code issues is no longer confined to the exclusive domain of the intervener the Ontario 
Human Rights Commission ("OHRC"): s. 34 of the Code. The legislature has thus 
contemplated that this fundamental law could be applied by other administrative bodies and 
has amended the Code accordingly. 

14     The laudatory goals of the Code are not well served by reading in limitations to its 
application. It is settled law that statutory tribunals empowered to decide questions of law are 
presumed to have the power to look beyond their enabling statutes in order to apply the whole 
law to a matter properly in front of them. By applying this principle to the present appeal, it 
becomes clear that the SBT had the jurisdiction to consider the Code in determining whether 
the appellants were eligible for support pursuant to the ODSPA. At that point, the SBT had the 
responsibility of applying the Code in order to render a decision that reflected the whole law of 
the province. 

  

 
2.  

 
[page523] 

 
  

Issues 

15     This appeal raises two issues: 
 

(1)  Does the SBT have the jurisdiction to consider the Code in rendering its 
decisions?  

(2)  If the answer to the first question is "yes", should the SBT have declined 
to exercise its jurisdiction in the present cases?  

 
3.  Analysis 

 
3.1 Does the SBT Have the Jurisdiction to Consider the Code? 

16     Statutory tribunals like the SBT do not enjoy any inherent jurisdiction. It is therefore 
necessary to examine the enabling statutes of the SBT in order to determine what powers it 
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possesses: Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504, 2003 
SCC 54, at para. 33; Cuddy Chicks Ltd. v. Ontario (Labour Relations Board), [1991] 2 S.C.R. 
5, at p. 14; Douglas/Kwantlen Faculty Assn. v. Douglas College, [1990] 3 S.C.R. 570, at p. 
595. For the SBT, the relevant statutes are the ODSPA and the OWA. In the context of the 
present appeal, however, the legislative scheme surrounding the Code cannot be ignored. The 
enabling statutes and the Code will all be considered in turn. 

3.1.1 The ODSPA and the OWA 

17     The ODSPA and the OWA are twin components of the Ontario government's scheme for 
delivering social assistance to deserving applicants. The ODSPA deals with disabled 
applicants, while the OWA provides assistance for eligible applicants who are not disabled. 
Reference can be made to the opening sections of each statute in order to discern the policy 
differences between the two. Section 1 of the ODPSA reads: 
 

1. [Purpose of Act] The purpose of this Act is to establish a program 
that,  

  

 
(a)  

 
[page524] 

 
  

provides income and employment supports to eligible persons with 
disabilities;  

(b)  recognizes that government, communities, families and individuals 
share responsibility for providing such supports;  

(c)  effectively serves persons with disabilities who need assistance; and  
(d)  is accountable to the taxpayers of Ontario.  

Section 1 of the OWA reads: 
 

1. [Purpose of Act] The purpose of this Act is to establish a program 
that,  

 
(a)  recognizes individual responsibility and promotes self reliance through 

employment;  
(b)  provides temporary financial assistance to those most in need while 

they satisfy obligations to become and stay employed;  
(c)  effectively serves people needing assistance; and  
(d)  is accountable to the taxpayers of Ontario.  

18     As mentioned above, the levels of support also vary greatly between the two regimes. 
For instance, the amount payable for basic needs for a single recipient with no dependents, 
pursuant to the OWA, is $201 per month (O. Reg. 134/98, s. 41(1)). The comparable figure for 
the ODSPA regime is $532 per month (O. Reg. 222/98, s. 30(1)1). The single shelter 
allowance under the OWA is $335 (O. Reg. 134/98, s. 42(2)2), while the comparable ODSPA 
figure is $427 (O. Reg. 222/98, s. 31(2)2). The provision of assistance under the OWA may 
also be subject to conditions, like participating in employment measures: s. 7(4)(b). 

19     The ODSPA provides a detailed framework for the handling of a disability benefits 
application. The Director receives applications for income support: [page525] s. 38(a). Whether 
a person is disabled is decided through reference to ss. 4 and 5 of the ODSPA: 
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4. (1) [Person with a disability] A person is a person with a disability for 
the purposes of this Part if,  

 
(a)  the person has a substantial physical or mental impairment that is 

continuous or recurrent and expected to last one year or more;  
(b)  the direct and cumulative effect of the impairment on the person's 

ability to attend to his or her personal care, function in the 
community and function in a workplace, results in a substantial 
restriction in one or more of these activities of daily living; and  

(c)  the impairment and its likely duration and the restriction in the 
person's activities of daily living have been verified by a person 
with the prescribed qualifications.  

 
(2) [Determination] A determination under this section shall be made by 

a person appointed by the Director.  
 

5. (1) [Eligibility for income support] No person is eligible for income 
support unless,  

 
(a)  the person qualifies under subsection 3 (1);  
(b)  the person is resident in Ontario;  
(c)  the budgetary requirements of the person and any dependants exceed 

their income and their assets do not exceed the prescribed limits, as 
provided for in the regulations;  

(d)  the person and the prescribed dependants provide the information and 
the verification of information required to determine eligibility including,  

 
(i)  information regarding personal identification, as prescribed,  
(ii)  financial information, as prescribed, and  
(iii)  any other prescribed information; and  

 
(e)  the person and any dependants meet any other prescribed 

conditions relating to eligibility.  

  

 
(2) [Same] A person is not eligible for income support if,  

 
(a)  

 
[page526] 

 
  

the person is dependent on or addicted to alcohol, a drug or some 
other chemically active substance;  

(b)  the alcohol, drug or other substance has not been authorized by 
prescription as provided for in the regulations; and  

(c)  the only substantial restriction in activities of daily living is 
attributable to the use or cessation of use of the alcohol, drug or 
other substance at the time of determining or reviewing eligibility.  

 
(3) [Same] Subsection (2) does not apply with respect to a person who, 

in addition to being dependent on or addicted to alcohol, a drug or some other 
chemically active substance, has a substantial physical or mental impairment, 
whether or not that impairment is caused by the use of alcohol, a drug or 
some other chemically active substance.  
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20     As s. 4(2) makes clear, it is not the Director who personally decides whether a person is 
disabled within the meaning of s. 4(1). The Director may also allow any of his or her duties to 
be performed by another under his or her supervision and direction: s. 37(3). However the 
ultimate determination of eligibility, including the application of s. 5(2), falls within the 
responsibilities of the Director: s. 38(b). Once an applicant is found to be eligible for support, it 
is also the Director who determines the amount and directs its provision: s. 38(c). 

21     An appeal to the SBT is generally permitted, with the legislature specifying certain 
exceptional cases where an appeal will not lie: s. 21. But an applicant must request an internal 
review before appealing to the SBT: s. 22. The internal review need not conform to the 
Statutory Powers Procedure Act, R.S.O. 1990, c. S.22: s. 22(4). After the internal review, an 
applicant can appeal the Director's decision to the SBT: s. 23(1). The onus is on the applicant 
to satisfy the SBT that the Director is wrong: s. 23(10). 

  

22     I should emphasize at this point that, for an applicant whose application for income 
support is still denied after the internal review, the SBT is a forum that cannot easily be 
avoided. It is the SBT that is empowered by the legislature to decide income support appeals 
binding on the Director: s. 26(3). Given the existence of an appeal to the SBT, it is not at all 
clear that an applicant could seek judicial review of the Director's decision without first arguing 
before the SBT: see Canadian Pacific Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3, at paras. 
32-38, 112 and 140-53. And while an applicant who is denied benefits for discriminatory 
reasons may indeed seek recourse through the OHRC, applicants will not always realize that 
they are victims of discrimination. For instance, in the present appeal, the letters from the 
Director to the appellants concerning the initial application and the internal review never 
mention that the appellants' alcoholism was being ignored as a potential basis for disability. 
The appellants were simply told that they were not found to be persons with a disability. The 
adjudication summaries of the cases raise the issue of alcoholism, but there is no evidence 
that these documents were appended to the Director's letters; it would seem they were 
obtained by the appellants on discovery. 

23     The ODSPA also provides for an appeal, on questions of law, from the SBT to the 
Divisional Court: s. 31(1). Such questions of law can routinely arise during the course of the 
SBT's normal operations: for example, it may need to determine the legal meaning of 
"substantial physical or mental impairment" under s. 4(1)(a), or even "chemically active 
substance" under s. 5(2)(a). There is little doubt, therefore, that the SBT is empowered to 
decide questions of law: see Paul v. British Columbia (Forest Appeals Commission), [2003] 2 
S.C.R. 585, 2003 SCC 55, at para. 41. Important implications flow from this power. 

  

24     In Martin, this Court repeated the principle that administrative bodies empowered to 
decide questions of law "may presumptively go beyond the bounds of their enabling statute 
and decide issues of common law or statutory interpretation that arise in the course of a case 
properly before them, subject to judicial review on the appropriate standard": see para. 45. I 
must emphasize that the presumptive power to look beyond a tribunal's enabling statute is 

 
[page527] 

 
  

 
[page528] 
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triggered simply where a tribunal (with the authority to decide questions of law) is confronted 
with "issues ... that arise in the course of a case properly before" it. This can be contrasted with 
the power to subject a statutory provision to Charter scrutiny, which will only be found where 
the tribunal has jurisdiction to decide questions of law relating to that specific provision: see 
Martin, at para. 3. 

25     I must conclude that the contrast in the wording of Martin is deliberate. Where a specific 
provision is being declared invalid, it is necessary to ensure that the tribunal is empowered to 
scrutinize it. Power to scrutinize other provisions is not sufficient, because the constitutional 
analysis is targeting one specific provision. But the same does not hold true when a tribunal is 
merely being asked to consider external sources of law. In such a situation, a specific statutory 
provision is not necessarily placed at the heart of the analysis; for instance, the tribunal may be 
asked to look beyond its enabling statute because its enabling statute is silent on an issue. 
Although consideration of the external source in the present appeal might lead to the 
inapplicability of a specific provision, this does not imply that the process is analogous to that 
of constitutional invalidation. When a tribunal is simply asked to apply an external statute, this 
Court has always focused the analysis on the tribunal's jurisdiction to consider the whole issue 
before it: 
 

Although the issue before the arbitrator arose by virtue of a grievance under a 
collective agreement, it became [page529] necessary for him to go outside 
the collective agreement and to construe and apply a statute which was not a 
projection of the collective bargaining relations of the parties but a general 
public enactment of the superior provincial Legislature. [Emphasis added.]  

 
(McLeod v. Egan, [1975] 1 S.C.R. 517, at pp. 518-19 (per Laskin C.J., 
concurring))  

26     The presumption that a tribunal can go beyond its enabling statute -- unlike the 
presumption that a tribunal can pronounce on constitutional validity -- exists because it is 
undesirable for a tribunal to limit itself to some of the law while shutting its eyes to the rest of 
the law. The law is not so easily compartmentalized that all relevant sources on a given issue 
can be found in the provisions of a tribunal's enabling statute. Accordingly, to limit the tribunal's 
ability to consider the whole law is to increase the probability that a tribunal will come to a 
misinformed conclusion. In turn, misinformed conclusions lead to inefficient appeals or, more 
unfortunately, the denial of justice. 

27     Yet the power to decide questions of law will not always imply the power to apply legal 
principles beyond the tribunal's enabling legislation. As noted above, statutory creatures are 
necessarily limited by the boundaries placed upon them by the legislature. Subject to its own 
constitutional constraints, a legislature may restrict the jurisdiction of its tribunals however it 
sees fit. The respondent points to two provisions in the ODSPA and OWA to argue that this is 
precisely what the legislature sought to do with respect to the SBT. 

28     Section 29(3) of the ODSPA provides that the "Tribunal shall not make a decision in an 
appeal under this Act that the Director would not have authority to make". The respondent 
suggests that the Director, and the Director's delegates, cannot possibly have the power to use 
the Code to deny application of the ODSPA, and it therefore [page530] follows that the SBT 
does not have this power either. I believe this argument can be dealt with easily. 

29     Section 29(3) is not as extreme as the respondent suggests. The section merely states 
that the SBT cannot make a decision that the Director would not have the authority to make. 
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Thus the SBT could not decide to award an applicant income support in an amount 
inconsistent with the regulations, because the Director does not have the authority to award 
income support in an amount inconsistent with the regulations: see s. 11. Yet allowing the 
Code to inform an eligibility determination can hardly be characterized as a "decision" itself; it 
is simply a power that the SBT may possess. And the ODSPA does not limit the SBT's powers 
to those possessed by the Director. In fact, the ODSPA itself contemplates powers that the 
SBT has and the Director does not. For instance, pursuant to s. 38(b), the Director must 
determine each applicant's eligibility for income support, but s. 28 obliges the SBT to refuse to 
hear frivolous or vexatious appeals. I conclude that s. 29(3) does not preclude the possibility of 
the SBT considering the Code. 

30     The second provision to which the respondent points in suggesting that the SBT does not 
have the jurisdiction to consider the Code is s. 67(2) of the OWA. That section provides that 
the SBT cannot determine the constitutional validity of a provision or regulation and cannot 
determine the legislative authority for making a regulation. The respondent's argument is thus 
premised on the notion that scrutiny pursuant to the Code is analogous to the kind of scrutiny 
explicitly prohibited by s. 67(2). Once again, I cannot agree. 

31     The Code emanates from the Ontario legislature. As I will elaborate below, it is one thing 
to preclude a statutory tribunal from invalidating legislation enacted by the legislature that 
created it. It is completely different to preclude that body from applying legislation enacted by 
that legislature in order to resolve apparent conflicts between statutes. The former power -- an 
act of defying legislative intent -- is one that is clearly more offensive to the [page531] 
legislature; it should not be surprising, therefore, when the legislature eliminates it. Yet the 
latter power represents nothing more than an instantiation of legislative intent -- a legislative 
intent, I should note, that includes the primacy of the Code and the concurrent jurisdiction of 
administrative bodies to apply it. 

32     Thus the argument based on s. 67(2) is defeated because the legislature could not 
possibly have intended that the Code be denied application by analogy to the Constitution. 
While it clearly prohibited the SBT from considering the constitutional validity of laws and 
regulations, it equally clearly chose not to invoke the same prohibition with respect to the 
Code. In the context of this distinction, I must conclude that the legislature envisioned 
constitutional and Code issues as being in different "categor[ies] of questions of law", to use 
the language of Martin, at para. 42. Consistent with the human rights regime it crafted, the 
legislature has afforded the Code the possibility of broad application even while denying the 
SBT the authority to determine constitutional issues. 

3.1.2 The Code 

33     The most important characteristic of the Code for the purposes of this appeal is that it is 
fundamental, quasi-constitutional law: see Battlefords and District Co-operative Ltd. v. Gibbs, 
[1996] 3 S.C.R. 566, at para. 18; Insurance Corp. of British Columbia v. Heerspink, [1982] 2 
S.C.R. 145, at p. 158. Accordingly, it is to be interpreted in a liberal and purposive manner, 
with a view towards broadly protecting the human rights of those to whom it applies: see B v. 
Ontario (Human Rights Commission), [2002] 3 S.C.R. 403, 2002 SCC 66, at para. 44. And not 
only must the content of the Code be understood in the context of its purpose, but like the 
Canadian Charter of Rights and Freedoms, it must be recognized as being the law of the 
people: see Cooper v. Canada (Human Rights Commission), [1996] 3 S.C.R. 854, at para. 70, 
aff'd in Martin, at para. 29, and Quebec (Attorney General) v. Quebec (Human Rights 
Tribunal), [page532] [2004] 2 S.C.R. 223, 2004 SCC 40 ("Charette"), at para. 28. Accordingly, 
it must not only be given expansive meaning, but also offered accessible application. 
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34     The importance of the Code is not merely an assertion of this Court. The Ontario 
legislature has seen fit to bind itself and all its agents through the Code: s. 47(1). Further, it 
has given the Code primacy over all other legislative enactments: s. 47(2). As a result of this 
primacy clause, where provisions of the Code conflict with provisions in another provincial law, 
it is the provisions of the Code that are to apply. 

35     This primacy provision has both similarities and differences with s. 52 of the Constitution 
Act, 1982, which announces the supremacy of the Constitution. In terms of similarities, both 
provisions function to eliminate the effects of inconsistent legislation. At the end of the day, 
whether there is a conflict with the Code or the Constitution, the ultimate effect is that the other 
provision is not followed and, for the purposes of that particular application, it is as if the 
legislation was never enacted. But in my view, the differences between the two provisions are 
far more important. A provision declared invalid pursuant to s. 52 of the Constitution Act, 1982 
was never validly enacted to begin with. It never existed as valid law because the legislature 
enacting it never had the authority to pass it. But when a provision is inapplicable pursuant to 
s. 47 of the Code, there is no statement being made as to its validity. The legislature had the 
power to enact the conflicting provision; it just so happens that the legislature also enacted 
another law that takes precedence. 

36     Thus whether a provision is constitutionally permissible, and whether it is consistent with 
the Code, are two separate questions involving two different kinds of scrutiny. When a tribunal 
or court applies s. 47 of the Code to render another law inapplicable, it is not "going behind" 
that law to consider its validity, as it would be if it engaged in the two activities denied the SBT 
by s. 67(2) of the OWA. It is not declaring that the legislature was wrong [page533] to enact it 
in the first place. Rather, it is simply applying the tie-breaker supplied by, and amended 
according to the desires of, the legislature itself. The difference between s. 47 of the Code and 
s. 52 of the Constitution Act, 1982 is therefore the difference between following legislative 
intent and overturning legislative intent. 

37     In addition to the formal analogy between s. 47 of the Code and s. 52 of the Constitution 
Act, 1982, the respondent purports to invoke a substantive similarity between s. 1 of the Code 
and s. 15 of the Charter. Based on this second comparison, the respondent infers that an issue 
sufficiently complex to be carved out of the SBT's jurisdiction qua Charter issue should also be 
carved out of the SBT's jurisdiction qua Code issue. In my view, this argument is also flawed. 
Under the respondent's argument, in order for the SBT to determine whether it has jurisdiction 
over an issue, it must first decide whether that issue could be framed constitutionally. But one 
cannot deduce a legislative intention to preclude the SBT from dealing with Charter issues 
because of their complexity, yet also conclude that the SBT has been given the responsibility 
of determining its own jurisdiction on the basis of whether a claim could potentially be argued 
under the Charter. This "is it really a Charter question?" analysis would often be as complex as 
the substantive issue itself; it would demand that the SBT inquire first into the applicability of 
the Charter, and then inquire into the relative advantages and disadvantages of the Code 
versus the Charter in order to ensure it was not disadvantaging an applicant by compelling the 
applicant to make a constitutional argument. If the legislature feels the first sort of analysis is 
too complex for the SBT to engage in, I hardly see why it should be inferred that the legislature 
is inviting the SBT to engage in the second. 

38     Rather, it is most consistent with the legislative scheme surrounding the Code to 
differentiate the Code from the Constitution and allow the SBT [page534] to consider the 
former. Two elements of the Code regime, in addition to those discussed under the ODSPA 
and OWA, confirm this legislative intention. The first is found at s. 47(2). This section provides 
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not simply that the Code takes primacy over other legislative enactments, but that this primacy 
applies "unless the [other] Act or regulation specifically provides that it is to apply despite this 
Act [the Code]". Thus the legislature put its mind to conflicts between the Code and other 
enactments, declared that the Code will prevail as a general rule and also developed 
instructions for how it is to avoid application of Code primacy. Given that the legislature did not 
follow the procedure it declared mandatory for overruling the primacy of the Code, this Court is 
in no position to deduce that it meant to do so or that it came close enough. This is especially 
so given that the consequence of this deduction would be that the application of human rights 
law is curtailed. 

39     The second element in the statutory scheme that confirms the jurisdiction of the SBT to 
apply the Code is the non-exclusive jurisdiction of the OHRC concerning the interpretation and 
application of the Code. While s. 14b(6) of The Ontario Human Rights Code, R.S.O. 1970, c. 
318, as amended by S.O. 1971, c. 50 (Supp.), s. 63, previously gave a board of inquiry 
exclusive jurisdiction to determine contraventions of the Code, the legislature has since altered 
its regime. In its present form, the Code can be interpreted and applied by a myriad of 
administrative actors. Nothing in the current legislative scheme suggests that the OHRC is the 
guardian or the gatekeeper for human rights law in Ontario. Thus in Parry Sound (District) 
Social Services Administration Board v. O.P.S.E.U., Local 324, [2003] 2 S.C.R. 157, 2003 
SCC 42, this Court held that a labour arbitrator was able to apply the Code, as its provisions 
are implicit in collective agreements. And in Charette, I noted how allowing many 
administrative actors to apply human rights legislation fosters a general culture of respect for 
human rights in the administrative system: see para. 28; see also Parry Sound, at para. 52. 
These pronouncements are consistent with the legislature's removal of the exclusive 
jurisdiction clause [page535] for the OHRC, as well as its current policy of permitting the 
OHRC to decline jurisdiction where an issue would be best adjudicated pursuant to another 
Act: see s. 34(1)(a) of the Code. It is hardly appropriate for this Court to now argue with this 
legislative policy shift towards concurrent jurisdiction, and seek to restore exclusive jurisdiction 
for the OHRC. 

3.1.3 Conclusion on Jurisdiction 

40     I therefore conclude that the SBT has jurisdiction to consider the Code. The ODSPA and 
OWA confirm that the SBT can decide questions of law. It follows that the SBT is presumed to 
have the jurisdiction to consider the whole law. More specifically, when it decides whether an 
applicant is eligible for income support, the SBT is presumed able to consider any legal source 
that might influence its decision on eligibility. In the present appeal, the Code is one such 
source. 

41     There is no indication that the legislature has sought to rebut this presumption. To the 
contrary, the legislature has announced the primacy of the Code and has given itself clear 
directions for how this primacy can be eliminated in particular circumstances. The legislature 
has indeed prohibited the SBT from considering the constitutional validity of enactments, or the 
vires of regulations, but it did nothing to suggest that the SBT could not consider the Code. I 
cannot impute to the legislature the intention that the SBT ignore the Code when the 
legislature did not even follow its own instructions for yielding this result. 

42     The ODSPA and OWA do evince a legislative intent to prevent the SBT from looking 
behind the statutory and regulatory scheme enacted by the legislature and its delegated 
actors. However, consideration of the Code is not analogous. Far from being used to look 
behind the legislative scheme, [page536] the Code forms part of the legislative scheme. It 
would be contrary to legislative intention to demand that the SBT ignore it. 
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3.2 Should the SBT Have Declined to Exercise Its Jurisdiction in the Present 
Cases? 

43     Although I have established that the SBT has the jurisdiction to apply the Code in 
rendering its income support decisions, the respondent argues that a further analysis remains. 
It suggests that, in cases where two administrative bodies -- the SBT and the OHRC, in the 
present appeal -- have jurisdiction over an issue, there should be a determination of which one 
is the better forum before an applicant is allowed to proceed in either one. Following the Court 
of Appeal's reasoning, this approach would use the framework developed in the context of 
disputes over exclusive jurisdiction -- like Quebec (Commission des droits de la personne et 
des droits de la jeunesse) v. Quebec (Attorney General), [2004] 2 S.C.R. 185, 2004 SCC 39, 
and Charette -- to determine the most appropriate forum in cases of concurrent jurisdiction. 

44     The analysis that the respondent invites is premised on the assumption that the SBT 
could decline jurisdiction if it determines that the OHRC is a more appropriate forum in which 
the applicants could advance their claim. This premise is unnecessary when a tribunal is 
determining whether another decision maker has exclusive jurisdiction; in that context, the 
tribunal is not deciding which of two forums is preferable, but rather which of two forums has 
jurisdiction in the first place. But this premise is vital in the present appeal because the 
jurisdiction of the SBT has already been triggered. In order for the SBT to be able to decline to 
hear the issue properly in front of it, the legislature must have granted it this power. 

45     An investigation of the ODSPA and the OWA reveals that the legislature did not grant the 
SBT such a power. While the SBT must refuse to hear an appeal that is frivolous or vexatious 
pursuant to [page537] s. 28 of the ODSPA, at no point does the legislature offer the SBT the 
discretion to decline to hear an issue of which it is properly seized. This approach can be 
contrasted with the Ontario legislature's regime surrounding the OHRC (which possesses a 
discretion to decline to hear complaints better considered under another Act pursuant to s. 34 
of the Code) and its courts (which may stay proceedings "on such terms as are considered 
just" pursuant to s. 106 of the Courts of Justice Act, R.S.O. 1990, c. C.43). 

46     Since the SBT has not been granted the authority to decline jurisdiction, it cannot avoid 
considering the Code issues in the appellants' appeals. This is sufficient to decide the appeal. 

47     Having the SBT apply the Code in rendering its decisions also has many salutary effects 
and is consistent with this Court's jurisprudence affirming the importance of accessible human 
rights legislation. Before reviewing these effects, however, I should stress that they were not 
determinative in deciding the outcome of this appeal. While the SBT happens to be the best 
forum to decide Code issues in this particular case, even if it was not, its lack of authority to 
decline jurisdiction would be conclusive. The legislature defines the jurisdiction of the tribunals 
that it creates and, so long as it defines their jurisdiction in a way that does not infringe the 
Constitution, it is not for those tribunals (or the courts) to decide that the jurisdiction granted is 
in some way deficient. Accordingly, important as they may be to applicants and administrative 
bodies, factors like expertise and practical constraints are insufficient to bestow a power that 
the legislature did not see fit to grant a tribunal. 

48     In this case, the applicability of s. 5(2) of the ODSPA is best decided by the SBT because 
the SBT is practically unavoidable for the [page538] vulnerable applicants who have been 
denied financial assistance under the ODSPA. Appellants to the SBT, like applicants in front of 
many administrative tribunals, are not individuals who have time on their side, nor will they 
necessarily be willing to start afresh with an application to the OHRC if their appeal to the SBT 
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is dismissed. And if they try this alternate route, there is no guarantee that they would even 
have the chance to argue their case before the Human Rights Tribunal of Ontario: see s. 36 of 
the Code. These applicants merit prompt, final and binding resolutions for their disputes: Parry 
Sound, at para. 50. It is truly exceptional that the appellants in the present appeal have been 
able to ride the waves of this legal battle for almost five years, without ever collecting benefits 
under the ODSPA and without even having their substantive argument adjudicated yet. 

49     The intersection of the ODSPA regime with human rights law in the present dispute only 
accentuates the importance of the SBT deciding the entire dispute in front of it. In Zurich 
Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 S.C.R. 321, at p. 339, Sopinka 
J. described human rights legislation as often being the "final refuge of the disadvantaged and 
the disenfranchised" and the "last protection of the most vulnerable members of society". But 
this refuge can be rendered meaningless by placing barriers in front of it. Human rights 
remedies must be accessible in order to be effective. 

50     Where a tribunal is properly seized of an issue pursuant to a statutory appeal, and 
especially where a vulnerable appellant is advancing arguments in defence of his or her 
human rights, I would think it extremely rare for this tribunal to not be the one most appropriate 
to hear the entirety of the dispute. I am unable to think of any situation where such a tribunal 
would be justified in ignoring the human rights argument, applying a potentially [page539] 
discriminatory provision, referring the legislative challenge to another forum, and leaving the 
appellant without benefits in the meantime. 

51     The practical constraints that burden the SBT are of an entirely different character than 
those facing applicants. It is true that the efficient functioning of tribunals is important. And the 
presence of another tribunal with greater institutional capacity may indeed signal that this other 
forum is more appropriate to deal with the case at hand: see Paul, at para. 39. But tribunals 
should be loath to avoid cases on the assumption that the legislature gave them insufficient 
tools to handle matters within their jurisdiction. In those instances where the legislature does 
grant a tribunal the power to decline jurisdiction, the scope of this power should be carefully 
observed in order to ensure that the tribunal does not improperly ignore issues that the 
legislature intended it to consider. 

52     I conclude that the SBT is a highly appropriate forum in which to argue the applicability of 
s. 5(2) of the ODSPA under the Code. In general, encouraging administrative tribunals to 
exercise their jurisdiction to decide human rights issues fulfills the laudable goal of bringing 
justice closer to the people. But more crucial for the purposes of the present appeal is the fact 
that the legislature did not grant the SBT the power to defer to another forum when it is 
properly seized of an issue. Absent such authority, the SBT could not decline to deal with the 
Code issue on the basis that a more appropriate forum existed. 
 

4.  Disposition 

53     The appeal is allowed. The case will be remitted to the SBT so that it can rule on the 
applicability of s. 5(2) of the ODSPA. 

  

 
5.  

 
[page540] 

 
  

Costs 

54     The appellants' request for reimbursement of their disbursements before this Court will 
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be granted. The parties did not seek costs and therefore none will be awarded. 

The reasons of LeBel, Deschamps and Abella JJ. were delivered by 

55     ABELLA J. (dissenting):-- The government of Ontario created a special program for the 
efficient and effective delivery of income support benefits to persons with disabilities. Though 
not excluded from general social assistance benefits, those whose sole impairment is alcohol 
or drug addiction are excluded from this particular program. 

56     This case is not about access, about the applicability of human rights legislation, or about 
whether the government is entitled to refuse to provide disability benefits to individuals whose 
only substantial impairment is an alcohol or drug dependency. It is about statutory 
interpretation. Specifically, it is about the scope of the legislature's intention when it enacted a 
statutory provision depriving an administrative tribunal of jurisdiction to decide whether any of 
its enabling provisions were ultra vires or violated the Canadian Charter of Rights and 
Freedoms. With respect, I do not share the view of my colleague Bastarache J. that this 
legislative direction has no effect on a tribunal's ability to apply the Ontario Human Rights 
Code, R.S.O. 1990, c. H.19 ("Code"), so as to render legislation inapplicable. 

57     The Social Benefits Tribunal ("SBT") was created to hear appeals dealing with Ontario's 
general social assistance regime under the Ontario Works Act, 1997, S.O. 1997, c. 25, Sch. A 
("OWA"), and Ontario's special income support program for persons with disabilities under the 
Ontario Disability [page541] Support Program Act, 1997, S.O. 1997, c. 25, Sch. B ("ODSPA"). 
The OWA prescribes the general structure, composition, procedures and jurisdiction of the 
SBT. 

58     Section 5(2) of the ODSPA provides that an individual whose only disabling condition is 
an alcohol or non-prescription drug dependency is not eligible for income support under the 
ODSPA. The question in this appeal is whether the SBT has jurisdiction to refuse to apply this 
provision, based on its purported inconsistency with the Code, or whether it is precluded from 
doing so by s. 67(2) of the OWA, which states: 
 

67... .  
 

(2) The Tribunal shall not inquire into or make a decision concerning,  
 

(a)  the constitutional validity of a provision of an Act or a regulation; 
or  

(b)  the legislative authority for a regulation made under an Act.  

59     In Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504, 2003 
SCC 54, at para. 42, this Court said: "The question to be asked is whether an examination of 
the statutory provisions clearly leads to the conclusion that the legislature intended to exclude 
the Charter, or more broadly, a category of questions of law encompassing the Charter, from 
the scope of the questions of law to be addressed by the tribunal" (emphasis added). 

60     In my view, s. 67(2) creates a "category of questions of law" that have been explicitly 
removed from the SBT's jurisdiction, namely any legal question the answer to which might 
result in the SBT finding a provision of its own legislation inoperative. 

Background 

61     The ODSPA was enacted for the benefit of persons with disabilities who require income 
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support. The provision under which Robert Tranchemontagne [page542] and Norman 
Werbeski applied for support was s. 4(1) of the ODSPA, which states: 
 

4. (1) A person is a person with a disability for the purposes of this Part 
if,  

 
(a)  the person has a substantial physical or mental impairment that is 

continuous or recurrent and expected to last one year or more;  
(b)  the direct and cumulative effect of the impairment on the person's 

ability to attend to his or her personal care, function in the 
community and function in a workplace, results in a substantial 
restriction in one or more of these activities of daily living; and  

(c)  the impairment and its likely duration and the restriction in the 
person's activities of daily living have been verified by a person 
with the prescribed qualifications.  

62     Section 4 is limited by s. 5(2), which provides that a person is not eligible for income 
support in the following circumstances: 
 

5... .  
 

(a)  the person is dependent on or addicted to alcohol, a drug or some 
other chemically active substance;  

(b)  the alcohol, drug or other substance has not been authorized by 
prescription as provided for in the regulations; and 

(c)  the only substantial restriction in activities of daily living is 
attributable to the use or cessation of use of the alcohol, drug or 
other substance at the time of determining or reviewing eligibility.  

63     Mr. Tranchemontagne applied for income support on the grounds that his back pain, 
seizures and alcoholism rendered him a person with a disability within the meaning of s. 4(1). 
According to the evidence, Mr. Tranchemontagne's back pain caused only limited restrictions 
in daily activities and his seizures had been successfully treated with medication. The Director 
found that neither Mr. Tranchemontagne's back pain nor his seizures [page543] constituted 
substantial impairments. Both the Director and Mr. Tranchemontagne's doctor concluded that 
the only disabling condition from which Mr. Tranchemontagne suffered was his chronic and 
excessive use of alcohol. As a result, based on s. 5(2), he was denied income support. 

64     Mr. Werbeski applied for income support on the grounds that his alcohol and drug 
dependencies, antisocial personality disorder, depression, insomnia and poor motivation 
rendered him a person with a disability within the meaning of s. 4(1). The Director found that 
Mr. Werbeski's mobility and ability to engage in the activities of daily life were not substantially 
impaired by any physical or mental conditions other than alcoholism. He too was accordingly 
denied income support based on s. 5(2). 

65     On appeal to the SBT, both Mr. Tranchemontagne and Mr. Werbeski argued that s. 5(2) 
should not be applied because it violates the Code. In both cases, the SBT found that it had no 
jurisdiction to interpret and apply the Code to its enabling legislation in a way that rendered a 
provision inoperable. 

66     The Divisional Court similarly concluded that no such power had been conferred on the 
SBT by its enabling legislation, either explicitly or implicitly ( [2003] O.J. No. 1409 (QL)). 
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67     The Ontario Court of Appeal, applying this Court's decision in Martin, found that the SBT 
had concurrent jurisdiction with the Ontario Human Rights Commission to find human rights 
violations, but was of the view that the complaints were best resolved by the Commission 
((2004), 72 O.R. (3d) 457). 

68     Both Mr. Tranchemontagne and Mr. Werbeski appealed. Although my reasons differ from 
those of the Court of Appeal, I would dismiss the appeal. 

  

Analysis 

69     The issue is not whether a party can challenge a provision of the ODSPA as being 
inconsistent with the Code; it is where the challenge can be made and, specifically, whether it 
can be made before the Director or SBT. 

70     Through s. 5 of the ODSPA, the legislature has imposed some restrictions on eligibility 
for income support. Under s. 5(2), the Director is required to determine whether "the only 
substantial restriction in activities of daily living" the applicant experiences is attributable to the 
use of drugs, alcohol or some other substance. If so, the applicant is ineligible for income 
support. 

71     This provision, it is argued, is discriminatory and must defer to the paramountcy of the 
Code. Section 47(2) of the Code provides that where a provision in an Act or regulation 
purports to require or authorize conduct in contravention of the Code, the Code prevails in the 
absence of specific legislative language to the contrary: 
 

Where a provision in an Act or regulation purports to require or 
authorize conduct that is a contravention of Part I, this Act applies and 
prevails unless the Act or regulation specifically provides that it is to apply 
despite this Act.  

72     Clearly, the values and rights expressed in the Code are fundamental. This, however, is 
different from a derivative conclusion that as a result of s. 47(2), all administrative bodies in 
Ontario are ad hoc Human Rights Commissions capable of applying the Code. Section 47(2) 
of the Code does not confer jurisdiction; it announces the primacy of the Code. It represents a 
legislative direction that when a body with the authority to do so is asked to apply the Code, 
the provisions of the Code will prevail over an inconsistent statutory provision. 

73     The question in this case, then, is whether the Director or the SBT have the jurisdiction to 
apply [page545] the Code in a way that renders a provision inoperable. If they do not, the 
Code's primacy is of no interpretive assistance in this regard. 

74     In Martin, this Court decided that the authority to assess the constitutional validity of a 
legislative provision flows from the powers to decide questions of law the legislature conferred 
on the administrative body: 
 

Administrative tribunals which have jurisdiction -- whether explicit or implied -- 
to decide questions of law arising under a legislative provision are presumed 
to have concomitant jurisdiction to decide the constitutional validity of that 

 
[page544] 
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provision. [Emphasis added; para. 3.]  

This recognizes the truism that the jurisdictional range of administrative tribunals is determined 
by their enabling legislation. It also recognizes that the legislature may have intended that an 
administrative decision maker be authorized to resolve some legal issues, but not others. 

75     The following powers and duties of the Director are prescribed in s. 38 of the ODSPA: 

38. The Director shall, 
 

(a)  receive applications for income support;  
(b)  determine the eligibility of each applicant for income support;  
(c)  if an applicant is found eligible for income support, determine the 

amount of the income support and direct its provision;  
(d)  administer the provisions of this Act and the regulations;  
(e)  determine how the payment of the costs of administering this Act and 

providing income support is to be allocated;  
(f)  ensure that the appropriate payments are made or withheld, as the case 

may be; and  
(g)  exercise the prescribed powers and duties.  

76     Following an internal review, an appeal lies from the Director to the SBT. Section 26(1) of 
the [page546] ODSPA provides that on appeal, the SBT is limited to denying the appeal, 
granting the appeal, granting the appeal in part or referring "the matter back to the Director for 
reconsideration in accordance with any directions the Tribunal considers proper". 

77     The SBT's authority is limited by s. 29(3) of the ODSPA. Section 29(3) states that the 
"Tribunal shall not make a decision in an appeal under this Act that the Director would not have 
authority to make", confining the SBT to exercising the limited jurisdiction of the Director. While 
the ODSPA provides the SBT with greater procedural powers than the Director, it is clear from 
s. 29(3) that the SBT has no broader decision-making powers or jurisdiction than the Director. 

78     Section 67(2) of the OWA was enacted in 1997 in response to a decision of the prior SBT 
interpreting its legislation to give itself Charter jurisdiction. As previously noted, s. 67(2) 
provides that the SBT "shall not inquire into or make a decision concerning" either "the 
constitutional validity of a provision of an Act or a regulation" or "the legislative authority for a 
regulation made under an Act". The potential effect of either inquiry may be to render a 
regulation or provision inapplicable. 

79     The reasons of my colleague Bastarache J. suggest that the s. 67(2) revocation of 
Charter jurisdiction does not extend to Code jurisdiction because the consequence of a 
Charter breach is legislative invalidity while non-compliance with the Code gives rise only to 
inoperability. The difference between invalidity and inoperability explains why, in his view, the 
legislature revoked Charter jurisdiction but not Code jurisdiction. This, with respect, overlooks 
the fact that administrative tribunals lack the power to make formal declarations of invalidity. A 
tribunal only has jurisdiction to decline to apply the offending provision. The legislature revoked 
the SBT's Charter jurisdiction because it did not [page547] want the SBT to declare any part of 
the legislation inapplicable. That is precisely what the effect could be of applying the Code. 

80     An obvious deduction from the specific withdrawal of Charter and ultra vires 
determinations, it seems to me, is that the legislature did not want the SBT to be able to refuse 
to apply any of its enabling provisions by finding these to be inoperable, period. In the face of 
such a clear legislative direction, one wonders why it can be assumed that the intent was, 
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nonetheless, to permit such a finding under the Code. 

81     In enacting s. 67(2), the legislature did everything it could reasonably have been 
expected to do to signal its intention that the SBT not decide the validity of any aspect of the 
ODSPA. What the legislature specifically excluded from the SBT's determinations was that 
"category of questions of law", to use the language of Martin, which engaged the validity, and 
thus the applicability, of any of the statutory provisions or regulations the SBT was created to 
administer. 

82     The fact that the Code is not mentioned specifically in the taxonomy of prohibited 
determinations in s. 67(2) is not determinative. The overlapping nature of the rights and 
remedies guaranteed under the Charter and the Code, including disability rights, is such that it 
would be anomalous if the SBT were empowered to assess whether an ODSPA provision was 
discriminatory on grounds of disability under the Code but not under the Charter. 

83     In British Columbia (Public Service Employee Relations Commission) v. BCGSEU, 
[1999] 3 S.C.R. 3, this Court identified as problematic any dissonance between an analysis 
under human rights legislation and one under the Charter. Given their [page548] conceptual 
parallels, the Court preferred an interpretation that made the two sources of human rights 
remedies consistent. McLachlin J., for a unanimous court, wrote, "I see little reason for 
adopting a different approach when the claim is brought under human rights legislation which, 
while it may have a different legal orientation, is aimed at the same general wrong as s. 15(1) 
of the Charter" (para. 48). This approach also drove this Court's conclusion that Charter 
interpretation must inform the interpretation of human rights codes across Canada: Quebec 
(Commission des droits de la personne et des droits de la jeunesse) v. Montréal (City), [2000] 
1 S.C.R. 665, 2000 SCC 27, at para. 42. 

84     The Code and the Charter are both legal instruments capable of remedying 
discrimination based on disability. The result of a challenge under either may very well be the 
same. From the perspective of a claimant before the SBT, the result of a Code or a Charter 
violation would be the same -- s. 5(2) would be rendered inapplicable to them. 

85     By revoking jurisdiction over Charter questions, the legislature unequivocally expressed 
its intent that the SBT not hear and decide legal issues that may result in the inoperability of a 
provision. Even though s. 67(2) refers to constitutional validity, but not to compliance with the 
Code, the remedial and conceptual similarities between the Charter and the Code are such 
that the legislature has, by clear implication, withdrawn authority to grant the remedy of 
inoperability under either mandate. 

86     In addition to the wording of the operative legislation, Martin also holds that practical 
considerations, including its institutional capacity, may indicate the legislature's intention that a 
tribunal not consider legal questions that go to the applicability of its enabling statute. 
Assessing the applicability of the legislature's decision to make those whose sole 
incapacitating impairment is drug or alcohol [page549] addiction ineligible for income support 
under the ODSPA, requires an inquiry into the legislature's justification, which is a complicated 
evidentiary and legal determination. On second reading of the OWA, the Parliamentary 
Assistant to the Minister of Community and Social Services said, about s. 67(2), "... we are 
proposing to remove jurisdiction from the tribunal to consider constitutional issues. The reason 
for this proposed change is simple: Constitutional questions involve complex legal issues and 
can have far-reaching consequences that are better addressed, in our opinion, by the courts": 
Legislative Assembly of Ontario, Official Report of Debates, No. 222B, September 2, 1997, at 
p. 11708 (Mr. F. Klees). 
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87     Clearly, a legal inquiry into the operability of a provision by either the Director or the SBT 
was deemed inappropriate. A brief review of their institutional characteristics confirms why 
neither the Director nor the SBT was deemed to have the capacity to decide such complex, 
time-consuming legal issues. 

88     The Director does not hold hearings or receive evidence beyond that filed by an 
applicant. An appeal to the SBT from the Director's decision is commenced by filing with the 
SBT a notice of appeal form on which an applicant is simply asked to explain what he or she 
disagrees with in the Director's original decision and why. The Director has the option of 
making only written submissions before the SBT. Following receipt of an applicant's notice of 
appeal form, the Director has 30 days to file any written submissions in response. 

89     The SBT's decisions are not publicly available. The hearings are informal and private. 
Most hearings last no longer than one and a half hours. 

90     The SBT is meant to be an efficient, effective, and quick process. Yet it seems to be 
having difficulty meeting this mandate. In 2004-2005, the SBT [page550] had a backlog of 
9,042 cases and received 11,127 new appeals under the OWA and the ODSPA. This Court 
recognized in Tétreault-Gadoury v. Canada (Employment and Immigration Commission), 
[1991] 2 S.C.R. 22, at p. 34, that administrative bodies responsible for ensuring the payment of 
monetary benefits to eligible applicants would undoubtedly be impeded from this important and 
time-sensitive undertaking if they were asked to decide constitutional challenges. 

91     Imposing Code compliance hearings on the SBT will similarly and inevitably impact its 
ability to assist the disabled community it was established to benefit in a timely way. It will be 
difficult to explain to the thousands of disabled individuals waiting for their appeals to be heard 
-- many without any interim support -- that there is any public benefit in the SBT hearing a 
complex, lengthy, and inevitably delaying jurisprudential issue with no precedential value. That 
is the real access issue in this case. 

92     The SBT's institutional capacity and procedural practices differ markedly from those of a 
tribunal appointed under the Code ("Human Rights Tribunal"). The Human Rights Tribunal's 
Rules of Practice foster full adversarial debate and provide for full disclosure and production 
obligations. I acknowledge that the Human Rights Tribunal's greater institutional powers and 
capacity do not mean that only a Human Rights Tribunal can apply the Code. 

93     Formerly, the Ontario Human Rights Commission had exclusive jurisdiction to decide 
human rights complaints: The Ontario Human Rights Code, R.S.O. 1970, c. 318, s. 14b(6); see 
also Seneca College of Applied Arts and Technology v. Bhadauria, [1981] 2 S.C.R. 181. In 
1981, the legislature enacted what is now s. 34(1)(a) of the Code, giving the Commission a 
discretion to refer [page551] a human rights complaint to another body. Section 34(1)(a) 
states: 
 

34.--(1) Where it appears to the Commission that,  
 

(a)  the complaint is one that could or should be more appropriately 
dealt with under an Act other than this Act;  

... 
 

the Commission may, in its discretion, decide to not deal with the complaint.  

Page 22 of 24 

11/2/2011http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?jobHandle=1827%3A315651240&fromCart=false&d...



94     While s. 34(1)(a) of the Code may signal that the Commission no longer has exclusive 
jurisdiction to decide complaints under the Code, the legislature does not seem to have 
replaced that exclusivity with a scheme whereby all provincial tribunals have concurrent, free-
standing jurisdiction with the Commission to enforce the Code. Such jurisdiction would have to 
be found in the enabling legislation of the tribunal. Under s. 48(12)(j) of the Labour Relations 
Act, 1995, S.O. 1995, c. 1, Sch. A, for example, labour arbitrators are authorized "to interpret 
and apply human rights and other employment-related statutes". And labour arbitrators under 
the province's Fire Protection and Prevention Act, 1997, S.O. 1997, c. 4, s. 53(9)(j), have been 
given similar originating jurisdiction. 

95     The existence of a dedicated human rights body like the Commission reflects how 
complex and nuanced human rights determinations necessarily are, as manifested in the many 
checks and balances in the Code itself, and protects the integrity of the Code, of human rights 
adjudication, and of the interests of the parties and the public. 

96     The inability to declare a provision inoperative under the Code does not mean that in 
making their [page552] determinations, the Director and the SBT are precluded from applying 
the human rights values and principles found in it. It does mean, however, that those principles 
cannot be used to "invalidate" a provision which defines their mandate. 

97     Nor does it mean that a litigant cannot challenge a provision of the OPSDA for 
incompatibility with the Code, or even with the Charter. It means that the challenge must be 
made in the proper forum. That is exactly what the parties in this case have done by bringing a 
joint Charter and Code challenge before the Divisional Court. 

98     I would accordingly dismiss the appeal without costs and restore the SBT's decision that 
it lacked jurisdiction to find s. 5(2) inoperable under the Code. 
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