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Tuesday, November 1, 2011

--- On commencing at 9:58 a.m.

MS. CHAPLIN:  Good morning, everyone.  The Board is sitting today in the matter of application EB-2011-0144 submitted by Toronto Hydro-Electric System Limited for an order or orders approving or fixing rates for the distribution of electricity to be effective May 1, 2012, May 1, 2013 and May 1, 2014.

My name is Cynthia Chaplin, and I will be the presiding member in this hearing.  Joining me are members Marika Hare and Paula Convoy.  Can I take appearances, please?  Mr. Rodger.
Appearances

MR. RODGER:  Good morning.  Mark Rodger, counsel to Toronto Hydro-Electric System Limited.

MS. CHAPLIN:  Thank you, Mr. Rodger.

MR. SHEPHERD:  Good morning.  Jay Shepherd for the School Energy Coalition.  With me is Mark Rubenstein.

MS. CHAPLIN:  Thank you, Mr. Shepherd.

MR. FAYE:  Peter Faye, counsel for Energy Probe.  With me is David MacIntosh.

MS. CHAPLIN:  Thank you.

MR. CROCKER:  David Crocker, counsel for AMPCO.

MS. CHAPLIN:  Thank you, Mr. Crocker.

MR. BUONAGURO:  Good morning.  Michael Buonaguro, counsel for VECC.

MS. GIRVAN:  Julie Girvan, Consumers Council of Canada.

MS. CHAPLIN:  Thank you.

MR. BLUE:  Ian Blue for the City of Toronto, and with me is Kathi Litt [microphone not activated]


MS. CHAPLIN:  Thank you.

MS. SEBALJ:  Kristi Sebalj, Board counsel.  With me are Ted Antonopoulos and Martin Davies.

MS. CHAPLIN:  Thank you, Ms. Sebalj.  We were originally sitting today to determine the issue with respect to unanswered interrogatories, but I understand perhaps the parties have reached an agreement of how to proceed.

Mr. Rodger, are you ready to speak to that?
Submissions by Mr. Rodger

MR. RODGER:  Yes, thank you, Madam Chair.  At the outset, let me say, as further to the Board's direction, late yesterday afternoon we filed with the Board and all parties three witness statements.  And just one note.  I'm advised this morning that Mr. McLorg's witness statement, for whatever reason, did not include footnotes in his statement.  So that will be refiled later today with the footnotes.  Nothing else of substance changes, but the parties will get that later today.

Madam Chair, as you have indicated, the Board had asked THESL to make submissions on various outstanding interrogatory responses on the preliminary issue.  And in that regard, we received written submissions from VECC, Schools, Energy Probe, AMPCO and BOMA.  In some of these, the interrogatories that were not answered were clarified or were restated somewhat.

And we've already now considered Procedural Order No. 3, and we do have an approach presented to the intervenors before we sat this morning, which I'll take you through shortly.

But before I do that, I would like an opportunity to respond to some of the submissions that my friends made in their correspondence of yesterday regarding the test that the Board should apply in determining the preliminary issue.  And this is also relevant, as I'll explain, to the approach we took on interrogatories.

So from Procedural Order No. 1, what the Board says it is going to decide in what I'm calling this pre-hearing process is whether the five volumes of Toronto Hydro evidence that comprises our cost of service application is acceptable or whether it should be dismissed.

And to make this determination, the Board has set out the issue in Procedural Order No. 1 as follows:
"...a distributor that seeks to have its rates rebased earlier than scheduled must justify, in its cost of service application, why early rebasing is required and why and how the distributor cannot adequately manage its resources and financial needs during the remainder of the 3rd generation IRM plan term."


Now, Toronto Hydro acknowledges that it needs -- that it's on us to discharge this onus in this matter.  So what we're taking the Board as saying is essentially, Show me why and how IRM does not work for Toronto Hydro at this time?  But what the Board has not specifically identified is how much we have to show you at this time, and there must clearly be a difference between the onus to be discharged in the main case at a full hearing and the preliminary issue to be decided in this limited process we're now in.

So we know from the POs issued so far that you don't expect to review the entire five volumes of evidence which we filed in August.  That would be the full hearing, and we are not that now.  So what is the specific test the Board will apply to determine whether THESL has discharged the onus?  This is what some of my friends spoke to in their correspondence.

And our submission is that the test is one that the Board is already very familiar with, the test of reasonableness.  However, the "how much" question means that the Board needs to apply a narrower application of this test than you would usually.  And let me explain that.

In a full cost of service hearing, at the end of the hearing process, after all the evidence has been reviewed and after the hearing has been held, all the cross-examinations completed, all the arguments in reply filed, then the Board applies a test of reasonableness to arrive at a decision and order.

So you consider all the evidence, you weigh the evidence, you have regard to your section 1 objectives, and then you make a determination in the public interest.

But in this case, we're not there yet.  What I have described is what happens at the end of a comprehensive cost of service process, and we're at the very beginning of the process.

So we filed five volumes of evidence, but it hasn't been tested by the intervenors, and because we haven't gone through that full hearing to determine the preliminary issue, we're suggesting that the reasonableness test is applied on a narrower basis.  And it could only be narrower, because we haven't been to the full hearing yet.  Far from it.

And the other side of this is that we do not believe it would be reasonable for the Board to impose a broader application of the reasonable test, given the preliminary stage we're in now.

So that's why in Procedural Order No. 1 we took that it you limited the scope of the IRs on the preliminary issue.  So the how much do we need to show you, in our view, it's going to be enough to get us over this threshold issue if you're persuaded that Toronto Hydro has advanced a credible basis and a reasonable justification as to why IRM should not apply, and then the result as we move into the main cost of service hearing where all the five volumes of evidence will be tested.

And it's the basis and justification, that's going to be the subject of our pre-hearing that we're going to talk about at the end in terms of scheduling, and that's when we will present our witnesses and those witnesses will be available for cross-examination.

And you'll see from the three witness statements that we filed last night, further to the Board's direction, that what Toronto Hydro's senior management has done in those witness statements is summarize why and how THESL is unable to manage its resources and financial requirements under IRM.

And I'll be very brief but, in particular, that there are circumstances that may be faced by utilities that give rise to structural cost pressures which cannot be accommodated under IRM and that, for utilities in such circumstances, IRM creates a deficit in allowed revenue requirement, which would be severely problematic for those utilities and their customers, and then, finally, Toronto Hydro is in exactly those circumstances.

So that's our answer to those intervenors who raised the various tests in their correspondence of yesterday.

Now, the context I've just described, it reflects the approach we took on in answering the IRs.  On a plain reading that first procedural order, we took the Board's singling out of one chapter from that broader cost of service filing as a sign you wanted to limit what you needed to consider for the preliminary issue.  And that's been clarified in your Procedural Order 3, where in 5 you state, and I quote:
"While the Board did intend that the scope of interrogatories related to the Preliminary Issue would be narrower than the entire application under consideration, based upon its review of the interrogatory responses provided by THESL, the Board is of the view that there may be additional information relevant to the Preliminary Issue that was not provided by THESL."


So the bottom line, Madam Chair, is that in view of this clarification in the procedural order - and we're not still entirely sure where you want us to draw that line of what is in scope and what is not in scope - we can't see much benefit of entering into that debate this morning with the parties.

So what Toronto Hydro is prepared to do is that we're going to go ahead and answer all those interrogatories that we didn't answer before, or those interrogatories that have now been clarified or modified by the parties in their correspondence of yesterday.

Now, the only caveat, I would say, in giving these answers is that our one witness panel, which will be comprised of Mr. Haines, Mr. Couillard and Mr. McLorg, they may or may not be able to address questions on cross that come out of some of those interrogatory answers because it may venture outside their area of expertise.  And my point is here we don't believe it's the Board's intent that if we answer all these IRs that parties will expect us to call another witness panel to deal with some of those other issues.  That's not our intent here.

So with that caveat, the Board will -- the panel will do their best to answer those questions.  We may not be able to in all circumstances. 

My client advises that it will require five business days from today to answer these, and the reason for that is we simply have scheduling concerns.  We're balancing three hearings going on at the same time.  So the Board had tentatively held Friday to resume, but on Friday we have a technical conference in the so-called CANDAS application.  The following Monday and Tuesday are scheduled for CANDAS settlement conferences, and on the Wednesday is the suite meter technical conference.

So before we resume this morning -- and Board Staff counsel may have some other dates -- but it appears that if we were to provide our interrogatory answers on November 8th, next week, it appears that November 24th and November 25th are free for Toronto Hydro to present the one witness panel.  And depending on the length of that proceeding in terms of cross-examination, it could be possible that I could present my arguments in-chief right after the panel has concluded.  And there was a question about timing and whether there would be time for intervenors to provide their arguments orally, and a suggestion was raised, if it acceptable to the Board, that intervenor arguments and reply could be in writing, if there is an issue with the scheduling after that. 

So those are my submissions, Madam Chair.  It appears on the interrogatory issue that that seems to be satisfactory to all my friends.  And subject to questions, those are my submissions. 

MS. CHAPLIN:  Thank you, Mr. Rodger.

Do any other parties have comments or...

MR. SHEPHERD:  Madam Chair, I have three comments.

With respect to my friend's first discussion about what the test is, we thought it was pretty clear that the Board said that they had to clearly demonstrate.  "Clearly" is not a complicated word; it sets a level that we thought was pretty straightforward.

If the Board is interested in getting into this more fully and making some sort of specific determination on what the test is, something more precise than what we already have, this is the first we've heard that submissions were going to made on this today and we would like to have an opportunity to make submissions on it, to go through the legal tests and do a proper job on it, rather than be –-

MS. CHAPLIN:  Why don't we save that and do that as part of the submissions on the preliminary issue after we've heard from the witnesses?

MR. SHEPHERD:  I think that's good. 

Then my second comment is with respect to the witness panel.  When we had the discussion earlier, this is the first I've heard that the witness panel would not be able to be cross-examined on all of the evidence that's relevant to the threshold question.

The normal practice is that a witness panel brought forward has to inform themselves.  And we have the senior people in the company.  I would have thought that they could do a pretty fair job of covering the issues.  If there's some exceptions to that, I would like to get some more details on that from my friend, because it seems to me that these people should be able to do a pretty good job.  They are the top people.

And then the third comment is my friend suggested that on the 24th and 25th -- I don't know whether he was suggesting this.  Maybe I just misunderstood.  But if there was time, perhaps the intervenors could make their submissions on those days as well.

In our submission, that's not appropriate.  If we've just heard the evidence, we need some time to digest it and analyze it before we make submissions that are useful to the Board.

MS. CHAPLIN:  I think on that last issue, we'll figure that out closer to the time.  I don't think we need to decide that today. 

Mr. Rodger, I think it would be our expectation that your panel will be well informed of the interrogatories and the answers, and at least will be able to go some way to responding.  I assumed that your condition or caveat was more around perhaps technical details they might not have to hand; is that -- am I correct in my –-

MR. RODGER:  I think that's fair.  Again, it goes to this difference between having a full hearing and not.

In the typical case, we would have multiple witness panels that could deal with various levels of detail.  But we were taking it from the Board, I think quite rightly, we don't need that level at this point.

So all I'm saying is yes, they are going to do their best, but they are not the experts on whatever issue we want to take that comes out of the IRs.  But they will certainly do their best and there's always undertakings of what they can't answer.

I think it is that distinction between where we are now versus a full hearing where we'd have multiple panels. 

The other point, just to respond to my friend, his reference to "clearly demonstrate," well, that's not in any of the POs.  That was in one of the earlier letters from the Board.  And the reason I raise this issue today is it responds to what my friends put in their correspondence yesterday.  So this is the first opportunity to respond to the test issue.

MS. CHAPLIN:  Thank you.  And we appreciate that, and I certainly expect there will be further discussions and submissions on what the test should be and how we should apply it. 

With respect to hearing dates, we have also looked at our schedules.  It may be possible for us to sit on the 11th and the 14th of November, but we will confirm that and communicate that formally.

Would the 11th and 14th, do they pose a particular difficulty that we should know about now?

MR. RODGER:  I'm advised November 11th does work, but the 14th does not.  All the senior management team is committed that day.

MS. CHAPLIN:  We'll have some further -- probably some further informal communications before we finalize those dates, and then we'll get the final dates out.

But in any event, as I understand it, Toronto Hydro is going to answer all of the interrogatories and they are going to submit them by the end of the day on November 8th; is that correct?

MR. RODGER:  That's correct, Madam Chair.

MS. CHAPLIN:  Thank you very much.

Mr. Crocker, did you have something you needed to say?

MR. CROCKER:  I did, but Mr. Rodger made it unnecessary when he wasn't available on the 14th, because I'm not either.

MS. CHAPLIN:  Okay.  Unless there is anything else, I think we're done for today.  Thank you very much.

--- Whereupon the hearing adjourned at 10:16 a.m. 
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