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Tuesday, December 6, 2011

--- On commencing at 9:34 a.m.

MS. HARE:  Please be seated.

Good morning, everyone.  The Board is sitting today in the matter of the application EB-2011-0073 submitted by Oshawa PUC Networks Inc. for an order or orders approving rates for the distribution of electricity to be effective January 1st, 2012.

My name is Marika Hare and I'll be the presiding member in this hearing.  Joining me on the Panel is vice-chair Cynthia Chaplin.

On December 2nd, 2011, the Board received a proposed settlement agreement as agreed to by Oshawa PUCN, Energy Probe, School Energy Coalition and the Vulnerable Energy Consumers Coalition.

This hearing will provide the Board and parties with an opportunity to fully examine the proposed settlement agreement.

May I take appearances, please?
Appearances:


MR. SIDLOFSKY:  Good morning, Ms. Hare.  My name is James Sidlofsky, counsel for Oshawa PUC Networks.

MR. SHEPHERD:  Good morning, Madam Chair.  My name is Jay Shepherd I am counsel with School Energy Coalition.  With me today is Deb Devgan of my office.

MR. BUONAGURO:  Good morning.  Michael Buonaguro, counsel for VECC.

MS. DJURDJEVIC:  Good morning.  Ljuba Djurdjevic, counsel for Board Staff, and with me is Richard Battista on behalf of Board Staff.

MR. SAVAGE:  Good morning.  David Savage, corporate controller, Oshawa.

MR. MARTIN:  Phil Martin, vice president finance and regulatory compliance, Oshawa.

MS. HARE:  Thank you.  Are there any preliminary matters?

MR. SIDLOFSKY:  No, Madam Chair.  I do have some introductory comments, but no preliminary matters.

MS. HARE:  Thank you.  What we would like to do is to have you walk through the settlement agreement, and the Panel does have some questions.  And what we would like to do is perhaps interrupt you as you're going through the settlement agreement so that we ask the questions as you go through the various items.

Then what we will do is ask for any submissions of parties supporting the agreement, if any, and then we understand that the Board Staff has some comments to make.  Then we will allow you for reply submissions.  Is that acceptable?

MR. SIDLOFSKY:  It is, although, Madam Chair, I didn't plan to go through the agreement in a great amount of detail.

MS. HARE:  That's fine.  That's fine.  I think that we have our questions set out, so as you go through, we can ask you as we go.

MR. SIDLOFSKY:  I think that would be helpful, and Mr. Martin and Mr. Savage --


MS. HARE:  You have two witnesses, Mr. Savage and Mr. Martin.  Do we need to swear them in if they're going to provide evidence?

MR. SIDLOFSKY:  They are here to assist the Board this morning, so I would suggest they could be.

MS. HARE:  Perhaps we should swear them in, in the event that we do have questions.

MR. SIDLOFSKY:  That will be fine.
OSHAWA PUC NETWORKS INC. - PANEL 1

David Savage, Sworn

Phil Martin, Sworn

MS. HARE:  Okay.  So, Mr. Sidlofsky, if you would like to take us through, or you can -- you know, we can skip to where we have our first question.
Presentation of Settlement Agreement by Mr. Sidlofsky

MR. SIDLOFSKY:  Well, perhaps I could offer my introductory comments, and then perhaps the Board could go right to its questions.  I think that may be the best way to approach it.

Madam Chair, Oshawa PUC is the electricity distributor for the City of Oshawa, serving approximately 53,300 customers in the city.

Oshawa filed its 2010 forward test year application in late May of this year, and Oshawa updated its application in mid October to address IFRS and deferred PILs-related issues, some of which were raised through the interrogatory process.

In doing that, Oshawa added two exhibits to its application to deal with IFRS and deferred PILs.

In its application, Ottawa had sought approval to charge rates effective January 1st, 2012 to recover a service revenue requirement of approximately $23.9 million.

After revenue offsets of approximately 1.7 million, base revenue requirement requested in the application was approximately $22.2 million.

A settlement conference was conducted on November 2nd and 3rd.  Energy Probe, the School Energy Coalition and VECC participated in the conference with Oshawa.

The only intervenor not to participate in the settlement conference was AMPCO, and I would note that AMPCO is not present today and did not participate in the interrogatory process, either.

The initial settlement conference, as the Board is aware, ended with no settlement, but after further discussions, Oshawa and the participating intervenors asked the Board to reconvene the settlement conference.  The Board did so, and the parties that participated, all of which are represented in the room today, are pleased to advise the Board that we've reached a complete settlement in the proceeding.

The settlement has reduced the service revenue requirement by approximately $4 million, slightly increased the revenue offsets and reduced the base revenue requirement by almost $4 million when compared with the amounts requested in the application.

The new service revenue requirement has been reduced from $23.9 million to approximately $20 million, and the resulting base revenue requirement has been reduced from approximately $22.2 million to $18.3 million.

The revenue deficiency has declined by approximately $4.5 million and is now a revenue sufficiency of approximately $450,000.

Those figures all reflect Oshawa's conversion to modified IFRS.  Under CGAAP, there would still be a revenue deficiency of approximately $1.5 million.

The adjustments resulting from the transition to IFRS are shown in appendix A to the settlement proposal at page -- excuse me, at page 41 of 77 in the document.

Appendix E to the proposal at page 55 sets out the customer bill impacts resulting from the settlement, and the parties have agreed that the impacts are appropriate.

The settlement proposal was filed electronically on Friday, and, if the Panel does have any questions about the proposal today, as you know, Oshawa has two senior staff members present today, Mr. Martin and Mr. Savage.

Mr. Martin is Oshawa's vice president finance and regulatory compliance, and Mr. Savage is Oshawa's corporate controller.

Oshawa PUC Networks and Energy Probe, Schools and VECC respectively ask that the Board approve the settlement proposal, and the agreement provides for an effective date for rates of January 1st, 2012.

As I mentioned, I don't propose to go into detail with respect to the settlement.  Appendix A at page 40 of the settlement agreement contains a detailed list of the adjustments made to the application, and Mr. Martin and Mr. Savage would be pleased to assist the Board if there are any questions about those adjustments.

From page 2 -- pages 2 and 3 of the agreement, I should note that the parties are explicitly requesting that the Board consider and accept this settlement agreement as a package.  None of the matters in respect of which a settlement has been reached is severable.

As noted in the settlement agreement, numerous compromises were made by the parties with respect to various matters to arrive at a comprehensive agreement, and the distinct issues addressed in the proposal are intricately interrelated, and reductions or increases to the agreed upon amounts may have financial consequences in other areas of the proposal which may be unacceptable to one or more of the parties.

If the Board does not accept the agreement in its entirety, then there is no agreement unless the parties agree that those portions of the agreement that the Board does accept may continue as a valid settlement.

One item I would like to mention to the Board relates to issue 2.3, the question of whether capital expenditures are appropriate.

The parties have agreed to a value for 2012 test year capital expenditures of $11.1 million when valued under CGAAP, and that equates to $10.2 million under IFRS.

The parties have agreed that the resulting forecast of 2012 test year capital expenditures is appropriate.  However, in the event that actual capital expenditures are less than the amount forecast, the parties have agreed that it is appropriate to establish an asymmetrical variance account referred to in the agreement as the capital additions variance account.

That would provide for the return to customers of the revenue requirement impact related to the difference between $10.2 million under IFRS of capital expenditures, and actual 2012 capital expenditures, if they are lower, if actuals are lower.

The parties have agreed to this approach but we understand that Board Staff have some comments on the request, and I understand that Mr. Shepherd will also be providing comments on that request. 

MS. HARE:  Well, before we go further, maybe Ms. Chaplin has some questions, as well, but what I need to understand is that that 10.2 million, that is for 2012.  It is a variance account.  So it is 2012.

What happens in 2013?  Let's say in 2012 that, in fact, Oshawa only spends $9 million, but in 2013 they spend $13 million; is it a cumulative account? 

MR. SIDLOFSKY:  No.  It's only for the -- the accounting is for the 2012 test year.

MS. HARE:  Only?

MR. SIDLOFSKY:  That's correct.

MS. HARE:  So if the amount underspent in 2012 -- well, if it is less than 10.2, that goes into the variance account.  And it doesn't matter what is spent in '13, '14 and '15? 

MR. SIDLOFSKY:  That's correct.  The account deals only with 2012.

MR. SHEPHERD:  That's correct, Madam Chair. 

We had to balance out, ensuring that the money went to capital spending in the year under -- that we're concerned with, the test year, and paying respect to the fact that we have an IRM regime, which basically gives the utility freedom to adjust their spending over a period of time. 

And so we have a one-year protection, and that is all. 

MS. CHAPLIN:  So just so I am clear, I have a slightly different question.  And I think perhaps you have answered that, Mr. Shepherd.

My understanding is to the extent there is an underspend in 2012, the revenue requirement impact goes into this deferral account to be -- or variance account to be disposed of.

Now, is that the revenue requirement associated with 2012 only?  Or is it the ongoing revenue requirement associated with the 2012 underspend, but the associated revenue requirement impact in 2013, 2014, 2015? 

MR. SHEPHERD:  It is the revenue requirement impact of that underspending until the utility is rebased. 

MS. CHAPLIN:  And that understanding is shared by everyone? 

MR. MARTIN:  Yes.  That's our understanding. 

MS. CHAPLIN:  And is there any sense of what -- I guess I am curious as to whether there is an expectation that these amounts would in any sense be material.  Because I note that the parties also agreed that the amount associated with the variance account for the concrete pole replacement project would not be disposed of, because it was such a small amount. 

What are we -- can you give any, you know, let's say the underspend was, as Ms. Hare suggested, a million dollars.  Did you do any back-of-the-envelope sense of what it would be?

MR. SHEPHERD:  On a million dollars, the revenue requirement impact over four years would be in the order of 3 or $400,000, so it is not a big number, but what it does is it discourages the utility from finding savings in capital spend, which is the point.

We have -- the purpose of this is not to set a new precedent for settlement agreements.  For most utilities, there is no problem with this.  There is no issue to be addressed.

This particular utility, for -- two times in the past had a budget that it significantly underspent.  So the ratepayers are concerned that investment is needed and should be made. 

MS. CHAPLIN:  Okay. 

MR. SIDLOFSKY:  Sorry, Madam Chair and Ms. Chaplin, to be clear, Oshawa does intend to spend that money. 

So we're not anticipating even an immaterial difference, but certainly not a material difference between the 2012 budget and the actual spend.

MS. HARE:  But I would just want to be crystal clear, and I would like that reflected in the settlement proposal, that if it's 2012 only, that it is the $10.2 million, and if in 2013 Oshawa spends $8 million in capital and 2014 they spend $6 million in capital, that that is not part of this agreement, that that is fine, that will be dealt with in determining, in the next rebasing, what, going forward, the capital budget should be, but there is no retroactivity? 

MR. SHEPHERD:  That's correct, Madam Chair.

It's probably true that the ratepayers will be jumping up and down in 2016 if that's the case, but we won't have any retroactive rights at all.  No, that's true.

MS. HARE:  That's fine. 

MS. DJURDJEVIC:  I apologize for interrupting, Madam Chair.  Just to clarify, is the question or request to the parties to update or modify the settlement that's been filed?

MS. HARE:  No.  We can reflect that in the decision. 

MS. DJURDJEVIC:  Okay. 

MS. HARE:  So that's fine.  We're fine to move on, then.

MR. SIDLOFSKY:  Thank you. 

MS. HARE:  Sorry, sorry, no.  One more thing.

This is unusual, and we may hear from Board Staff in terms of doing it this way, as opposed to how every other utility goes forward with a forward test year budget.

So maybe you could just explain to us why, or maybe Mr. Shepherd and Mr. Buonaguro can assist, as to why the variance account, because we don't normally do that.

So I think it would be very good for the record to explain why we should accept this, as opposed to our standard way of ratemaking. 

MR. SIDLOFSKY:  I think Mr. Shepherd's going to comment on that.  I think he averted to some of that in his earlier comments, but I think that would be his role.

MR. SHEPHERD:  Madam Chair, as far as we know, this type of variance account has only been used twice in the past, once for Veridian with respect to their head office building, and once for Toronto-Hydro with respect to the Transit City spending.

In the first case, it was because there was some doubt as to whether they could actually complete the spending and get the item in service in the period we were talking about.

In the second, it was because there was some doubt as to whether the spending would be required by the city at all.  It was an external driver.

So two completely different reasons, and they were both exceptional cases.

This is also an exceptional case, because in 2008 the Applicant spent 61 percent of their Board-approved capital budget.  So they had a budget of almost 11 million, and they spent 6.7.

We're not criticizing them for doing that.  Lots of utilities make judgments about what their priorities should be after they have approval of their rates, and they recast what they're doing.  It's is part of the forward test year concept.

However, that also happened with this utility in 2009, when they got a capital module and then actually underspent to their threshold.  So they didn't -- in retrospect, they didn't qualify for the capital module.

But you didn't know that at the time.  There was no way of knowing that.  They didn't know it either.

So the ratepayers are concerned that this is a utility that does need investment.  You can see from their statistics that their infrastructure needs some spending.  And the ratepayers want them to do that, but don't want to provide a budget to do that and then have what happened in the past, a reprioritization that results in the spending not getting done, because it is four years until we get to look at it again.

So in this case, we see it again as an exception to the normal rule, because this utility had a history of making that kind of judgment.  We want to make sure that this year they spend the money that is included for capital improvements.

That is the essence of it.  It's not something that we would expect to use on a normal basis. 

MR. MARTIN:  If I can add to that, we do, as Mr. Shepherd mentioned -- we -- statistically we are underinvested in our fixed assets.

We have identified that.  In the past five years we've averaged approximately $5 million of capital spend.

We have, in our next five years, identified that we need to spend on average 10 million.

So they recognize we have a fairly aggressive capital spend plan, in addition to what we've been spending on our track record.

So, you know, to acknowledge that and to identify the fact that we do need the money, do need to make the investment, we've kind of settled on this arrangement to ensure that Oshawa, in fact, does spend the money, but we're happy to do it and we have identified the additional capital requirements. 

MS. HARE:  I think, though, what I am puzzled about is that what you've agreed to is that you will spend the money, or have an adjustment if you just don't spend 10.2 in 2012, but you could spend 3 million in 2013, '14, '15, and yet then come back to the Board and say, But you need to spend to renew your infrastructure.

So you can't guarantee what you are going to do, but I think -- speaking for myself, I am a bit troubled with this arrangement that if there is a guarantee for spending in 2012, but not in further years, when you are also saying you need to spend the money.  Can you comment on that?

MR. SHEPHERD:  If I could comment on that, you are right.  But there's a delicate balance you have to weigh between how much you try to drive the utility or control the utility's actions and how much you trust them to do what they say they're going to do.

And so in a negotiations -- one of the advantages of ADR is that in a negotiation, you can balance out just how far you go to ensure that all of the protections are in place.

And in this case one year was enough, in our view.  We're quite confident that they're going to spend the money, and the fact that they were so agreeable to this asymmetrical variance account makes us quite confident that they're going to spend it.

MS. HARE:  Any comments, please?

MR. MARTIN:  Yes.  Oshawa is confident that we are in need of the investment and will, in fact, make that investment.

Historically what underpinned our -- one of the things that underpinned the investment in the past was the estimate or the believed requirement that we needed another substation.  So the budget for 2009 and '10 was driven principally by that investment.

Because of things that occurred in Oshawa, we didn't need that substation.  We didn't need the extra capacity in that way, and we've identified a new plan, which is essentially to revisit our current transformers, refurbish the substations that we have.  It is a significantly less investment.

So it's really a transition in the plan from that -- from building an entirely new substation to, in fact, investing in a series of new transformers, seven to be exact.

So I am trying to explain why we didn't spend the money in the last couple of years and why we intend to spend that money, or put more clarity around why we believe we will be spending the money in the future.

MS. HARE:  Okay, thank you.

Okay, Mr. Sidlofsky, can you continue, please, or maybe we should take you to where we've got questions?

MR. SIDLOFSKY:  Actually, Madam Chair, that essentially concluded my comments, so if you would like to deal with your questions, that would be fine.

MS. HARE:  Okay.  My next question is on page 18 under issue 3.3.  I wanted to make sure I understood what is meant by saying, at the very end of 3.3, "in accordance with the Board's standard LRAM rules from time to time..."

So the LRAM rules, I am quite certain, will change going forward.  What does that mean in terms of 2012, '13?  So I just didn't understand what that meant.

MR. SHEPHERD:  Mr. Sidlofsky is looking at me, because I was the one who insisted on that wording as a former commercial lawyer.  What I am trying to -- what we were trying to address there was the notion that the Board will, from time to time, decide how you -- how and when you apply for an LRAM and what the rules are that apply for any given year.

So if you have, for example, 2012, you might say, in 2014, you now have a deadline to file for 2012.  It is now this date.

And so we would then expect that whatever the Board's rules are for a particular year at the time would apply.  It's not necessarily the current rules.  The danger is that somebody would in the future argue, Well, this says that now the current rules are fixed in stone for this agreement.  That's not the case.

The rules are whatever the Board's rules are from time to time for the year in question.  Did that make it less clear?

MS. HARE:  It's clear to Ms. Chaplin.  It's not so clear for me.

MR. BUONAGURO:  Maybe I can add.  I mean, we've had examples - not in LRAM specifically - where the issue is what set of rules applies.

MS. HARE:  Correct.  That's what I'm worried about.  The rules I'm sure will change, because we understand the issues better.

So what I want to understand is whether they will apply to 2012 when the rules might change in 2013, because LRAM of course has a lag of about two years.

MR. BUONAGURO:  Right.  So because of this wording, the rules that will prevail are the rules at the time the application is made, or the rules that trigger their obligation at the particular time.

So I think, as Mr. Shepherd is pointing out, there may be in 2013 a directive from the Board under new LRAM rules that says if you want to claim 2012-related LRAM, you have to do it by 2014 and here are the rules.  Those will obviously govern.

MS. HARE:  So there's the time line.  That's probably not the big problem.  It's whether the rules are different.

And I just want to make sure that Oshawa understands that is what that means.

MR. SIDLOFSKY:  Definitely Oshawa does, Madam Chair.

In fact, this is really an acknowledgement of your concern that the rules can change from time to time and that if and when Oshawa does make an application, it will make it under the rules as they are at the time the application is made.

MR. BUONAGURO:  I mean, the flip side is that we could have had, with the Board's existing LRAM rules, made the opposite clear, which is that the rules would be as they exist at the time the agreement was made and they would subsist.  And we're specifically saying, No, no, no, that is not the case.  The Board will deal with 2012, 2013, 2014 LRAM claims, related LRAM claims, however it is going to go on an ongoing basis.

MS. HARE:  As the rules are in the future?

MR. BUONAGURO:  Yes.

MS. HARE:  Fine.  I just needed that clarification.

MR. MARTIN:  Madam Chair, we understand it as that.

MS. HARE:  Okay.

MS. CHAPLIN:  So I would like to understand better some of the attributes of the agreement under 4.3, which is on page 21.  And I am also going to refer to page 35, because from what I read, I believe that they're referring to the same thing, and that is what I want to understand.

So, in particular, I am looking at part of the agreement that says:
"The Parties have further acknowledged that OPUCN intends to obtain an independent study of the lives of its distribution assets, and have agreed that following the completion of that study, OPUCN may apply for an accounting order that would provide for the adjustment of the expected lives and of the revenue requirement associated with that adjustment, and for the reflection of those adjustments in a deferral or variance account."


So I would like to understand how -- what is the timing that is contemplated, and I guess that appears to be different than what -- I am looking for a reconciliation or an explanation of what appears at page 35, which says:
"However, OPUCN will have an independent study of the useful lives of its assets prepared before, and filed with, its next cost of service application."


So my interpretation of what it says at page 35 is that what is being agreed to in this settlement proposal for the depreciation rates for the rebasing and to carry through the IRM period is what is agreed to here, and that, yes, Oshawa is going to do a subsequent study, and that will be reviewed and addressed in the next cost of service application.

Whereas what is stated in 21 seems to suggest some sort of adjustments within the IRM period.

So can the parties help me with that?

MR. SHEPHERD:  Do you want to start?

MR. SIDLOFSKY:  Perhaps I could have -- I could ask Mr. Martin to speak to the timing of the study.

MR. MARTIN:  Yes.  In 4.3 really Oshawa identified a potential risk, really, in terms of adopting the Kinectrics typical lives, given that there are significant ranges between the low, medium and high.

Our concern there is is that the asset -- that the actual lives of the assets, and under IFRS, the depreciation rates change over time, and actually put us at risk of not recovering the depreciation.

So I think my understanding - and I will defer to Mr. Shepherd, as well - is that in 4.3, I think it is really at Oshawa's option to do a study, in order to trigger, I guess, the deferral account. 

On the other hand, on page 35, what we have agreed to is in the event that we don't do that study at our option for purposes of the deferred account, we will, in fact, do our own study for purposes of the next cost allocation. 

MS. CHAPLIN:  So the latest you are going to be presenting that new study would be the next cost of service application?

MR. MARTIN:  Correct.

MS. CHAPLIN:  But the parties have agreed that you may prepare that -- you may commission that study in advance of that, and the parties have agreed that you can apply for an accounting order for some sort of adjustment within this IRM period; is that correct? 

MR. MARTIN:  That's correct.

MS. CHAPLIN:  So am I correct that the parties agreed that you can make this application, but the parties have not agreed yet to accept the results of that study?  Is that correct?

In other words, it seems -- it says:

"OPUCN may apply for an accounting order that would provide for the adjustment of the expected lives and of the revenue requirement associated with that adjustment, and for reflection of those adjustments in a deferral or variance account."

But I am assuming it will be an open issue as to what those -- whether the adjustments that are suggested by the study are the appropriate adjustments, and whether the adjustments to the revenue requirement are as applied for, or perhaps different. 

MR. MARTIN:  Yes.  Yes.  That's correct. 

MS. HARE:  I just want to clarify.  It would be on a prospective basis?  So for example, if the study is completed at the end of 2012 and you apply for an accounting order for -- it would be for 2003 onwards?  It wouldn't be going to 2012? 

MR. MARTIN:  No.  Let me just...

MS. HARE:  Yes, take your time. 

[Witness panel confers] 

MR. MARTIN:  Yes, that's correct, actually.  Because of the way IFRS works, is any change in depreciation rates are dealt with from an accounting perspective, prospectively, so it would tie in with the accounting, the impact of the accounting records. 

MS. HARE:  Thank you. 

MR. SHEPHERD:  I wonder if I could just add, the one thing –- and obviously our wording is unfortunate, as you pointed out, that we should have made clear that one was optional and one was a deadline.

The reference to an accounting order is unusual.  I think it's the first time this has been in an agreement, and the reason for that is because IFRS, as you know, has a different rule for depreciation than the Board is used to.  You can't just keep your old depreciation rates forever.  In any given year, if you have new information, you have to adopt the new rules, the new rates.

And that puts utilities, during an IRM period, in a difficult position.

Now, we're assuming that the Board at some point will have a generic solution to that, but in the meantime, this allows the utility a vehicle to get the issue before the Board if it becomes an issue for them before anybody else. 

But as Ms. Chaplin points out, it is then an open issue as to what the appropriate thing is that the Board should do about it at the time.

MS. HARE:  One last question, which maybe is obvious but it's come up in other cases.

The wording says that OPUCN intends to obtain an independent study. 

So in your minds, does that mean you will hire a consultant as opposed to doing an objective study in-house? 

MR. MARTIN:  That's likely, but I don't think we've made that determination.  But given the resources that Oshawa has at its disposal, it is highly likely it will be a third party.

MS. HARE:  So I just –- 

MR. MARTIN:  At the very least –- sorry.

MS. HARE:  Sorry.

MR. MARTIN:  At the very least, if we did it on our own, it would be independently viewed or vetted by our auditors. 

MS. HARE:  I just want to make sure, before, that this isn't going to be a point of discussion three years from now.  So I would ask the parties to the settlement if that was their view of what "independent" meant. 

MR. SHEPHERD:  Our actual understanding was that it was going to be a third-party study.  However, we take Mr. Martin's point, that it is up to the utility at the time they file the study to demonstrate that it does, in fact -- it is, in fact, independent.

And if it is -- if there's some internal component, that will be harder to do, but it is always their option to say it's independent because of this or this or this reason.

We would assume -- and I think Mr. Martin would agree -- that they will go out and get Kinectrics or somebody like that to do it. 

MS. HARE:  Okay.  Anything to add, Mr. Buonaguro? 

MR. BUONAGURO:  No.  Thanks. 

MS. HARE:  Okay.  I think we are on page 36. 

MS. CHAPLIN:  And my question on 36 is the paragraph that is related to pension and other post-employment costs. 

And as I understand this, Oshawa has requested, and I -- is requesting a new deferral account.  Am I correct that the parties are agreeing to the establishment of that account?  Or is the request not coming now, but it is coming some other time, or...

MR. SHEPHERD:  No, no.  We are agreeing that it should be established that we have not agreed as to the terms of disposition, as we assume that the Board will be establishing a policy in that regard at some point.

MS. CHAPLIN:  Okay.  And that is in accordance with Oshawa's understanding of that, as well? 

MR. MARTIN:  Yes, that's correct.

MS. CHAPLIN:  Okay. 

MS. HARE:  I actually had a question on the first paragraph. 

I just wanted to confirm that this information that is going to be provided is for information only, that it will not, in any way, change 2012 revenue requirement or any of the other numbers.

MR. MARTIN:  That's correct. 

MS. HARE:  Thank you.  And then I also wanted to confirm the last paragraph:

"... [the] deferral account will occur some time in the future in accordance with Board guidelines in effect at the appropriate time."

So you understand this does not mean approval in any way from this Board Panel, that that would be something decided in the future? 

MR. MARTIN:  Yes, that's correct.  We are a little bit unclear of -- as to the rules that kind of revolve around the post-retirement benefit amounts that are being adjusted in the retained earnings.

We expect there will be some future decision on it, but at this point, we realize this is not the time for that position.

MS. HARE:  Thank you.

Mr. Sidlofsky, do you have anything more to comment on the terms of the settlement proposal?

MR. SIDLOFSKY:  I don't.  Thank you, Ms. Hare.

MS. HARE:  Do any of the other parties have comments?

MR. SHEPHERD:  No, Madam Chair.

MR. BUONAGURO:  No, thank you.

MS. HARE:  Board Staff, do you have a submission to make?
Submissions by Ms. Djurdjevic


MS. DJURDJEVIC:  Yes, I do, Madam Chair.  Probably take about two minutes. 

Board Staff appreciates the parties' efforts in arriving at a settlement of all issues in this proceeding and has no objection to the settlement agreement, with the exception of one part; that is the, quote/unquote, "capital additions variance account."  That is the proposal to establish an asymmetrical variance account that would record the revenue requirement impact of any underspending in 2012 capital.

It is the account itself, rather than the asymmetrical feature, which is of most concern to Board Staff. 

The proposal respecting this variance -- this proposed variance account is set out on page 11 of the settlement agreement.  And I won't quote from it, as we've already had some discussion about it this morning.

Board Staff is concerned that the establishment of the proposed variance account, which applies to the entire capital budget and not a particular project that requires exceptional treatment -- and we heard the examples cited by Mr. Shepherd with respect to the Veridian and Toronto Hydro cases.  And to point out that those were specific particular projects in respect of which the -- this type of variance account was allowed.

In this case, we have a request to use such a variance account for the entire capital budget.  In Board Staff's submission, this is contrary to the principles inherent in a future test year or prospective cost of service application.

The very nature of forecasting means that there will always be a degree of variance, but despite the fact that they are based on forecasts and not actual amounts, the rates which the Board approves are intended to be final and not interim.

Rates are based on a Board-approved revenue requirement, which, in turn, is comprised of various Board-approved costs, such as OM&A, capital expenditures, depreciation, return on equity, for example.

In the Board's IRM regime, the Board approves cost of service-based rates.  And, for a typical year, once the rates are set, the expectation is the utility will manage its operations within the envelope of funding underpinning the approved rates.

At the next cost of service-based proceeding, an area of examination is a comparison of the utility's actual expenditures with the Board-approved forecasts, and any variances are then examined.  This assists the decision makers in assessing the reliability of the applicant's forecast for the following period.

In principle, introducing a variance account for the entire capital expenditure budget for the current test year is no different -- no different than treating the 2012 rates, which should be final, as interim.

Board Staff is concerned that the ongoing practice of establishing variance accounts for capital expenditures could ultimately impact the certainty of rate base reflected in rates.

Rate base underpins -- and it is rate base that underpins the majority of the utility's revenue requirement.

Board Staff submits that the filed settlement agreement should not be accepted in its current form.  Staff submits that if the Board agrees that the remainder of the settlement is appropriate, the Board should direct the parties to attempt a further settlement on a final capital budget for the Board's consideration without a variance account.

If the parties are unable to reach a final settlement on the capital budget, Board Staff submits that the issue should be addressed in an oral hearing, and ultimately decided upon by the Board.

Those are our submissions.  Thank you.

MS. HARE:  Thank you.  Mr. Sidlofsky, do you have any comments about Board Staff's submission?

MR. SIDLOFSKY:  I am going to defer to Mr. Shepherd at this point.  I may have a comment after Mr. Shepherd's, but he will be going first.
Submissions by Mr. Shepherd

MR. SHEPHERD:  I can't remember the last time I had a reply submission.

I don't think there is much more to say.  I think that Board Staff's points are well founded, and if this wasn't such an unusual situation where we had two specific examples of this utility's rate prioritization in the past, we would agree with them.

In this particular case, it is important that the utility be encouraged to spend their full capital budget because of their low capital assets in the ground right now.

We can tell you that the parties have talked about the possibility that this might have to be severed, and I believe that we've agreed that if the Board said it was not going to accept the capital additions variance account, we would still agree to the same capital budget.

And I am authorized to speak on behalf of the intervenors, and I believe the company has also agreed to this, that we would proceed with the settlement without that provision, without the capital additions variance account.

So the only difference between the Board's approval one way or the other way is whether the ratepayers have that one-year protection.  Those are our submissions.

MS. HARE:  Okay.  I just want to make sure I understand what you just said.

So you're saying that the parties to the settlement, the applicant, has agreed that if we are uncomfortable with a variance account, you would agree to a capital budget of $10.2 million?

MR. SHEPHERD:  Unchanged from what is in the agreement, yes.  And we would just hope this that they spend it as they said they would.

MS. HARE:  Mr. Sidlofsky, anything to add?

MR. SIDLOFSKY:  Unless Mr. Martin has something to add.  I don't.

MR. MARTIN:  I just want to underpin what Mr. Shepherd said.

Oshawa doesn't really believe it needs to have its feet held to the fire on this issue, but, you know, we do understand there is a track record.

We do understand that the cap-ex plan for 2012 is aggressive, and that, in fact, is why we agreed that the asymmetrical variance account would be a reasonable way to essentially get both parties' concerns addressed, understanding Board Staff's position on establishing a precedent or undermining the idea of a forecast.  You know, there is warrant in that, but there is sort of a special situation, I think, here.

MS. HARE:  Thank you.  The Board will adjourn now until 11:15, and we hope to come back with a decision.

--- Recess taken at 10:20 a.m.

--- On resuming at 11:27 a.m.

MS. HARE:  Please be seated. 
DECISION

At the outset, the Board would like to note the efforts of the Applicant and parties to settle all of the issues in this application.  This could not be accomplished without a careful review of the entire application and the specific circumstances of the Applicant.  This was done through a thorough examination of the evidence, interrogatories, and a technical conference. 

Of particular concern to the Board in the Settlement Proposal was the variance account for the 2012 capital budget.  As noted by Board Staff, this is a departure from the typical rate-setting process, and, as a principle, is unusual.  The Board appreciates Board Staff's raising this as a concern. 

However, in recognition of the specific circumstances, that is, the historic underspending of Oshawa PUCN, coupled with the ongoing need to upgrade its infrastructure, the Board believes that a variance account for the 2012 capital budget provides a safeguard for ratepayers, and will encourage Oshawa PUCN to invest in infrastructure renewal at its planned levels. 

The Board, therefore, accepts the Settlement Proposal.

The Board believes that the clarification provided through this Settlement Proposal review hearing was useful in providing contextual clarity to the Settlement Proposal. 

The Board agrees that rates will be effective January 1st, 2012, consistent with the Settlement Proposal.  As a precaution, in the event that final rates are not in place by January 1st, the Board declares the existing rates to be interim as of January 1st, 2012. 

The results of the agreement are to be reflected in Oshawa's draft Rate Order.  The Board expects Oshawa to file detailed supporting material, including all relevant calculations showing the impact of the implementation of the settlement agreement on this proposed revenue requirement, the allocation of the proposed revenue requirement to the classes, and the determination of the final rates, including bill impacts.

Supporting documentation shall include but not be limited to the filing of a completed version of the Revenue Requirement Work Form Excel spreadsheet, which can be found on the Board's website. 

Draft accounting orders for the establishment of the requested deferral and variance accounts should also be included, and in particular, the description of the capital variance account should reflect the details as described by counsel this morning. 

Oshawa PUCN should also show detailed calculations of any revisions to the rate riders or rate adders reflecting the Settlement Agreement.

A Rate Order will be issued after the steps set out below are completed. 

1.  Oshawa shall file with the Board and shall also forward to the intervenors a draft Rate Order attaching a proposed tariff of rates and charges and other filings reflecting the Board's findings in today's Decision and Order, within seven calendar days. 

2.  Intervenors and Board Staff shall file any comments on the draft Rate Order with the Board, and forward to Oshawa within seven calendar days of the date that Oshawa files the draft Rate Order.

3.  Oshawa shall file with the Board and forward to intervenors responses to any comments on its draft Rate Order within seven business days of the date that the intervenors and Board shall file their comments.

In terms of cost awards, the Board may grant cost awards to eligible stakeholders pursuant to its powers under section 30 of the Ontario Energy Board Act, 1998.  The Board will determine such cost awards in accordance with its Practice Direction on Cost Awards. 

When determining the amounts of the cost awards, the Board will apply the principles set out in section 5 of the Board's Practice Direction on Cost Awards.  The maximum hourly rate set out in the Board's cost awards tariff will also be applied. 

A cost awards decision will be issued after the following steps have been completed. 

1.  Intervenors found eligible for cost awards shall file with the Board, and forward to Oshawa, their respective cost claims within 10 days of the date of the Board's Rate Order.

Oshawa shall file with the Board and forward to intervenors any objections to the claimed costs within 17 days from the date of the Rate Order. 

3.  Intervenors shall file with the Board and forward to Oshawa any responses to any objections for cost claims within 24 days of the date of the Rate Order.

And four, Oshawa shall pay the Board's costs incidental to this proceeding. 

Are there any questions? 

MR. SIDLOFSKY:  No, Madam Chair. 

MS. HARE:  Thank you.  We are adjourned. 

--- Whereupon the hearing concluded at 11:33 a.m. 
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