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J. NATURE OF PROCEEDlJliG 

L By Notice of Combined Hearing and Procedural Order No, 1 daled November 25, 2011 

("Order No.1"), the Ontario Energy Board (the "Board") has announced Ihat il \\'ill hold 

a hearing to address the following threshold questions: 

OJ Is thcre a statutory basis for the Langley Utilities Application (as defined in Order 

No.1) under the Ontario Energy Board Act, 1998 (the "Act")? 

B1 If the Act does not provide a statutory basis on which Langley may bring its 

Application, should the Board nonetheless proceed, 011 its own motion, 10 hear 

and determine the matter raised by the Langley Utilities Application under section 

19(4) o[the Act" 

II. OVERVIEW 

2, With respect to the first threshold question, Enersource Hydro Mississauga Services Inc. 

("EHMSJ") submits that there is no statutory basis for the Board to hear the Langley 

Utilities Contracting Ltd. ("Langley") application. Indeed, Part VILl and, in particular, 

section ll2.2 of the Act is clear - a motion 10 prevent or remedy an alJeged failure to 

comply with section 73 of the Act can on!.):: be hrought "on the Board's own mol ion", 

The legislature has expressly provided that third parties are not permitted to bring 

enforcement applications against loeal distribution companies ("LDCs"). 

3. With respect to the second threshold c;uestion, this question has already been answered by 

the Board, The Board considered, and declined, to convene a hearing arising out of the 

PowerHne Complaint {as defined below). The Act clearly vests that discrerion 

exclusively in the Board and lt has exercised :ts discretion not:o do 50. Putting that very 

same queslion to a hearing at the request of Langley wotlld be a reversal of that exercise 

of discretion, for no good reason, and an improper delegation to Langley of the 

discretionary power granted exclusively to, and clearly exercised by, the Board. 
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4" The submissions of the Applicant fund"mentaJly mischaracterize the issue to be decided 

by the Board with respect to thc threshold questions" The issue is not \.vhether the Board 

has the power to grant declaratory relief on an application before it. It mayor may not 

have that power, but that is irrelevant The question afoot is whether the application can 

be brought at aU by Langley, Subsection 112.2 of the Act plainly says it cannot. The 

failure of either of the Applicants to even address subsection 112,2 is a tacit 

ac,knowledgement [hat there is no answer to it 

Ill. 	 BACKGROUND TO THRESHOLD QU~:STIONS 

a. 	 History of tbe Board's Consideration or the Issues Raised in the langley Utilities 
Application 

5" 	 On or about August 13, 2008. the Corporation of the City of Bri:lmpton CBrampton") 

issued a request for proposal to invite vendors to pre-qualify to pertorm routine and 

emergency maintenance for street lighting and related devices within Brampton through 

Contract No. 2008-087 (the "Contract"). 

6, 	 Following the pre~qualification process, Brampton received four bids on or abo~!t October 

9,2008 on the Contract. 

7. 	 EHMSI was thc winning bidder for the Contract. 

8. 	 Langley UliHties Contracting Ltd. ("Langley") and the intervenor, Poweriine Plus Ltd. 

C'Powerline"), were two of the losing bidders. 

9. 	 On December 23, 2008, Powerline filed a claim in the Ontario Superior Court of Justice 

(the "Powerlinc Action") against EHMSI. among others. claimmg damages of over S3.75 

million on the basis that EHMSI is not lawfully pennitted. by vlftue of sec1ion 7J of the 

Act, to perform the services contemplated under the Contract. 

10. 	 In response to the Powerline Action, it was the position ofEHMSI that subsection 19(6) 

granted the Board fhe exclusive aUfhority to deal with complaints concerning compliance 
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with the Act On August 18,2009, Powerline and EHMSI agreed 10 an order staying the 

Powedinc Action pending Powerline bringing its complaint to the Board. 

1L 	 On September 10,2009, Powerline filed a complaint (the "Powerline Complaint") with 

the Board, In a covering letter from James T. Hunt, counsel for Powerllne, attaching a 

copy of the Powerline Complain!, Me Hum advised counsel for E~jMSI as follows; 

J have been advised by staff of the OEB to use the consumer on­
hne inquiry and complainL fonn in order to present my application 
to the OEB for a ruling on the judgment or the court. In spite of 
my efforts to lind alternative means to do this, lhis was the only 
vehicle offered within which to present this matter for 
consideration by [sic] OEB. I 

]2, 	 The Powerline Complaint provided as follows: 

I James T. Hunt have been advised by staff members at the Ontario 
Energy Board to apply [or a ruling by the Ontario Energy Board 
using this website. 

On or about December 23, 2008 nn action was started by 
Powerline Plus Ltd. as Plaintiff against Enersollrce Corpo:ation, 
Enersource Hydro Misslssauga Inc" and Enersoun:e Hydro 
Mississauga Services Inc. and the Corporation of the City of 
Brampton. For damages arising from a failure to grant the 
Plaintiff. POVierline Plus Ltd. a contract for which it was the lowest 
compliant bidder, The Contract had been awarded to Enersourcc 
Hydro Mississauga Services Inc. which is an affiliate of 
Enersout'ce Hydro Mississauga. Enersource Hydro Misslssauga 
Services Inc. is governed by subsection 73( i) 0 f the Ontario 
Energy Board Act, so J998,cC.JS [sic]. 

The contract af issue is a contract fOr the repair and maintenance of 
street lighting within the Corporation of the City of Brampton. 
The City of Brampton is outside a service area of the Hydro 
Mississauga [nc. [sic] which is a regulated company under thc 
Ontario Energy Board Act. 

The Plaintiff claims among other things that section i3 of the 
Ontario Energy Board Act gets [sic] out a number of business 
aClividcs which a distribu~or's affiliares cau carry out. Eners(}urce 
Hydro Mississauga Services Inc. lS governed by section 73. The 

http:998,cC.JS
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proVtsion of maintenance serviees fOr the provlsion of street 
lighting in Olher municipalities is not a pennHted use within that 
list 

The court ordered that the action be stayed pending a deeision by 
the Ontario Energy Board including any appeal there from, 0'1 

whether the serv~ces contemplated under the eorporation ofthe city 
of Brampton contract number 2008/087 are permitted business 
activities which in [sic] affiliate of a municipally o\vned electricity 
distributor ean lawfully carry on uncle: section 73 of the Ontario 
Energy Board Act, 1998 501998c. 15 schedule B [sic]. 

The date of the order was August 18,2009 and the Plaintiff was 
given 30 days from the date of the order to tile an app:ication with 
'he DEB. 

This was the mea:lS of HJing such an application that was 
recommended bv staff of the Ontono Energy Board to Plaintiffs 
counsel James T~ Hunt ... : ~. 

13. On September 17, 2(}1O, Langley fded a virtually identical claim to that flied in the 

Powerline Action in the Ontario Superior Court of Jus:ice (the "Langley Action") against 

EHMSI seeking damages in the amount of $1.25 million and injUtlc!lVe relief reslraining 

EMHSI from er.tering into any agreement wilh any municipality or presenting tenders 

for, inter {Ilia, Street lighting services. 

14. On November 5, 2010, Board staff issued a Compliance Bulletin (the "November 2010 

Bulletin") stipulating that: 

Section 73(1) of the Ontario Energy Board Act, 1998 (the "DEB 
Act") restricts the activities that may be undertaken by an aftiliate 
of a municipally-owned distributor. More specifically, the s(.'Ction 
establishes an exhaustive lis: of activities that such af1iliates may 
undertake. including distributing and retailIng gas and renting or 
selling hot water heaters, as well as business activities the principal 
purpose of which is to use mOre effectively the assets of lhe 
distri butor or of tin affIliate of the distributor.,. 

A number of distributors have aftjliatcs that are engaged in the 
provision of street light! ng services, such as street light insra]ation 
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and mamtcnance. A question has been raised as 10 \vhether this is 
pennissible under seetion 73 of the OEB ACL .. 

Board StaWs view is that an affiliate of a distributor is not 
precluded by seetion 73(1) of the OEB Act from providing 
street lighting services.} [Emphasis added.] 

l5. In response, Powerline wrote to Board staff on November 9, 2010 seeking clari fication of 

the November Bulle~in stating as follows: 

We have a copy of the board's compliance bulletin issued 
November 5, 201 0 regarding application of section 73 of the 
Ontario Energy Board Act, 1998 in respect of street lighting 
services, 

Please clarify for us \ ...hether an affiliate can provide s~reet lighling 
services outside of their area. For example, would Enersource 
Hydro Y1ississauga Services Inc" an affiliate of the public utility, 
Enersource Hydro Mississauga Inc. be allowed to bid on contracts 
to provide Slreet lighting services in Thunder Bay or Brumpton, or 
say, Edmonton for that matter? Potentially they would be bidding 
against other affiliates of power disiributlon companies and free 
enterprise operations. over which they woutd have an obvious and 
~~~~~4advantage due to the fact {hat they are supported by public 

16, On April 12,2011, Board Staff issued a supplementary Compliance Bulletin (the "April 

2011 Bulletin"), which provided as follows: 

Seetion 73(1) of the Ol1tario Energy Board Act, 1998 (the "OEB 
Act") restricts the activities that may be undertaken by an affiliate 
of a municipallywowned distributor. On !'.:overnber 5, 2010, Board 
staff issued a Compliance Bulletin (the "~ovember Bulletin") 
regarding Ihe application of section 73(1) of the OEB Act in 
respect of street lighting services. The view expressed by staff in 
the November Bulletin is that an affiliate of a distnbutor is not 
precluded by section 73(1} of the OEB Act from providing street 
lighting services. 

A question has been raised as to whether {hat view extends to the 
circumstances where an affi:'iate of a distributor is providing street 

} Of\\:l,I'IO Er,~r&y Beard Comp;l~rKi~ [bl;dlll ctol~d N()v~-nb(Y " ]lllO, Ft;Y.S~·~ lJo(lk ~f AlIlh~rlll~s, -j uti C2 
4 LCllcr from hmcs H'mt, ~llurMl to Po",,,rillh'. I,) lhc Ont~rU) En~,!;.y floord M~)k~t nper~tioll' IloLllne d~i(o(1 N')H'rnbcr 9. 201 Q \; 11MS\'f; 
Boo~ 01 A\lth<lrlli~_'. T~b (,J 
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lighting services 
service area. 

outside of the affiliated distributor's licensed 

By its terms, the November Bulletin is not limited to its applieation 
to the provision of street lighting services within the affiliated 
distributor's licensed service area .. , 

Board staWs vie-w is that ao affiliate of a distributor is not 
precluded by ,ection 73(1) or the OED Act from providing 
street lighting sen'lces outside of its affiliated distributor's 
licensed service area.5 [Emphasis added.] 

17, The Board has followed ils prescribed procedure for jnvestigali~g and consideri~g 

complaints, has received lhe opinion of compliance staff regarding :he complaint. <lnd has 

detennined not to bring proceedings tt1r non-compliance. Langley now files a second 

application on identical facts raising identical issues and asks the Board to convene a 

hearing notwithstanding the disposition of the Powerline Complaint. 

IV. THRESHQLD QUESTlO'l #1 - Is there. statutorY basi, for the Lanale, Utilities 
Application under the Act? 

u. Section 112.2 Vest, lhe Exelu,ive Right in the Board 

18. Subsection 73(1) places certain restrictions around rhe activities that may be undertaken 

by an affiliate of a municipally-owned e!ectdcity dis1ributor. Spedfical!y, subsection 

73( I) provides as follows: 

MunicipaH~'~owned distributors 
73. nJ If one or more municipal corporations own, directly or 
indirectly, voting securities carrying more than 50 per cent of the 
voting rights attached [0 all voting securities of a corporation thal 
is a distributor, the dis~ributorts affiliates shall not carryon any­
business activ11y other than the foJlmving: 

l. Transmitting or distributing electricity. 

2. Owning or operating a generation facility that was transferred to 
the distributor pursuant to Part XI of the ElectricilY ACf, 1998 or 
tor which the approval of the Board was obtained under section 82 

http:Miss.sSJH,:.ga
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or for which the Board did not issue n notice of review in 
accordance wilh section gO. 

3. Retailing electricity. 

4. Distributing or retailing gas or any other energy product which 
is carried through pipes or wires to the user. 

5, Business activities that develop or enhance the ability of the 
distributor or any of its aftiliates to carryon any of lhe activilies 
described in paragraph I. 3 or 4. 

6. Business activities the principal purpose of which is to use more 
effeetively the assets of the distributor or an aniliale of the 
distributor, including providing meter installation and reading 
services, providing billing services and carrying on activities 
authorized under section 42 of the Elecrricity Ac!. J998. 

7. \tanaging or operating, on behalf of a municipal corporation 
which owns shares in the distributor, the proviSion of a public 
utility as defined in section 1 of the Public Ulllilies Act or sewage 
Sel"\'lces. 

g. Rentms or selling hot water heaters. 

9. Providing services related to the promotion of energy 
conservation, \!nergy efficiency, load management or the use of 
cleaner energy sources, including alternative and renewabte energy 
sources. 1998, c. 15, Sched. B, s. 73 (I); 2002, c. 23, s. 4 (9)6 

19. Subsection 73(1) is included in the definition of "enforceable provision" in section 3 of 

the Act [f an LDC has contravened an enforceobk: prDvislOn, the Board may, but is not 

required to, lake enforcement proceedings under sabsections 112,3(1), 112.4(1) or 

112.S(l} of the Act. These subsections provide: 

Action required to comply, etc. 

112.3 P l ]fthe Board is satisfied Ihat a person has conlfavcned or 
is likely to contravene an enforceable provision. the Board may 
make an order requiring the person to comply wilh the enforceable 
provision and to take such action as the Board may speclfy to, 

(a) remedy a contravention That has occurr~d; or 
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(b) prevent a contravention or further contravention of the 
enforceable provision. 2003, c" 3, s. 76. 

Suspension or revocution of licences 

112.4 (l) If the Board is satisfied that a person who holds a 
licence under Part IV or V has contmvencd an enforceable 
provision, the Board may make an order slIspending or revoking 
the licence. 2003, c. 3, s. 76. 

Administrative penulties 

112.5 (1} Iftl1e Board is satisfied that a person has contravened an 
enforceable provision. the Board may, subject to the regulations 
under subsection (5), make an order reqmring a person to pay an 
administrative penalty in the amount set out in the order for each 
day or part of a day on_which the contravention occulTed or 
continues. 2003, c. 3, s. 76." 

20. 	 Subsection 112.2(l} of the Act is clear ..- proceedings under subsections 112,3(1), 

112,4(1) or 112.5(1) can only be made on the Board's own motion. 

Procedure for orders under ss. 112.3 to 112.5 

112.2 (1) An order under section l12.3, 112.4 or 112,5 may only 
be made on the Board's own motion. 2003, c_ 3, s.76.s 

[Emphasis added.] 

21. 	 Even prior to the enactment of section 112.2, the Ontario Divisional Court, in Gmywood 

lnveSlmeftts LId. v. On{(lrio (Energy Board), 'i had held Il1(1t only the Board itself eould 

initiate a hearing on a compliance maUer. It is ckar that the legislature, in enacting 

subsection 112.2(1), has effectively codified the Gra.vwood decision and ma(le it clear 

beyond any discussion that no person other than the Board can engage the Board's 

exclusive jurisdiction 10 bring compliance proceedings The Board is entitled ':0 have ­

indeed it must have ._- control of its regulatory ager.da and docket. 

'';i...,:I,om _~2.4, I i 2,1 aM 112 '5 "I' the lIc~. FIIMSI', Boo" ;:a' AlI!::D~;:IC£. T .. b Al 
j S,,';Ji>~l:":' 112 2( I ) (): .:If ACI, EH\iS 1'. I1.mk vI' .\uth»nlle:;. r~b A,. 
'J CmYlI'oml ill>VSlflltrllS UtI v, Omwio (F"flog:,' /Ir;(Iri/) fZOOS:. 194 O,A,C 241 (Dl" (1 ] ("Cmj uvw.r') £H~-Sl'> l).,;:>k of AI.!(hmw~), T~b 
n!_ 
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b. 	 Langley has no implied right to make this Application Hurler the Act 

22. 	 As noted, there is no provision rn the Act that pennits third parties, slich as Langley or 

Powerline, to move for an enforcement order before the Board. 

23, 	 The Board has no plenary power to hear ad hoc applications under the Act. lbe ability of 

a third party to bring such an application must be four.ded in the statute. The Board is a 

statutory creature, and as such, it cannot exceed the powers that were granted to i! by its 

enabling statute. The Board must "adhere to the confir.es of [its] statutory authority Dr 

'jurisdiction'; and [it] cannot trespass in ul'eas \\here the legislature has not assigned [it] 

authDrity", ] 0 

24, 	 The power of a third party to bring an enforcement application is absent from the explicit 

language of lhe Act. Nor can it be "implied" from the statutory regime as necessarily 

incidental to the explicit powers. 

25. 	 Specifically, the power of the Board to bring enforcement proceedings on tts own motion 

for conlravcr.tions of lhe licensing provisions scI out in Parts V and VII. I of the Ad arc 

conferred without more. Section 112.2 clearly provides lhat the only pany that is 

conferred a right to convene a hearing in the case of an alleged infraction is the Board 

itself. There is no mC!1t1on in the Act of the pO\\er of a :hird party to bring SllCh a 

proceeding, or 10 demand a hearing, 

26. 	 Or. the contrary, the Act sets out 3 comprehensive code to address cOI!1pliancc issues 

under the Act. Specifically, section 105 of the Act pe:lT.its rhe Board to reCClVC 

complaints and make inquiries conceming COndl]c! that may be in contravention of the 

Act. rfrhe Board is satisfied that an LDC that holds l'l licence under Pan IV or V oftne 

Act hus contravened the Act, the Board may make an order susper.ding or revoking the 

licence, However. prior to so doing the LDC. and only the LDC, may request a hearing 

before the Board The legislature expressly declined 10 give the complainant the right to 

request a hearing under Part VU.I of the Act. 

http:confir.es
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27. 	 In tbe face of the legislature saying that only the Board can commence enforcement 

proceedings, it cannot credibly be contended that a similar authority was intended to be 

given to ihirtl parties and that this power should be considered to arise by "necessary 

implication", 

28. 	 There is no distinction between the declaration sought by Langley and the Board's 

powers under sections t 12.3 through 112.5; the Applicant elrectively seeks to prohibit 

EHMSI from carrying on certain activities alleged :0 be prohibited by section 73 and to 

remedy a past violation, These arc the very powers given to the Boaed under section 

112.3. But Langley seeks to disguise that by saying they seck only a "declaration". A 

similar situation was dealt with in Snopko v. Union Gas, I ~ wherei!: the Coun ruled that 

the exclusive jurisd:ctjon of the Board eould not be avoided by reframing the calise of 

action or the nature of the reHef sought If the matter which the applicant seeks to 

advance is in substance something the legislature has {asked the Board to deal with, the 

applicant will no! be permitted to pursue it. 

29. 	 The identical question was considered by the Ontario Div:sional Court in Gra."vwood.ll 

This case concerned the Act prior to the repeal of section 75 and the enactment of secdon 

112.2 - Le. it considered the right of a third party to requisition a hearing on a compliance 

complaint at a 11mc when the exprcss prohibition against such all application had not becn 

enacted. The Court held thaI even in the nbscnce of II provision precluding enforcement 

proceedings by a third party, the Bourd, and ollly the Board, could havc the power 10 

('oHvme a hearing in respect to a compliance complaint. In particular, the Divisional 

Court held as follows: 

... the right to a hearing arises only where, after its iniHa! 
investigation, the Board is inclined to Issue a nOlice of non­
compliance, Even (hen, it is the licensee rather [han the 
complainant who is entitled to request a hearing. Apart from that, 
it is eniire~y within the discretion of the Board whether to hold a 
formal hearing... unless that discretion is exercised 
improperly ... this COi-Jrt will not interfere. The mere decision HOi to 
hold a form~1 hearing is nol in ilself a denia 1 of procedural fairness; 

:' S"OP~O \ Vlltf/I! Gill I.td ,20» ONeA 248, F! iYiSI'1 Sec\;; 01 ALlh()ri\lh, 1~\} IB 

~ (Jrny:wr-(/ JnwtlltJf"', /.rd. ~, Oil!,""'" (E"Ery,1 Hoard) 120(5), I S;.{ D-A C 24! ,D" ell, f I IYlS ['; 13'::,,);,of Au:hclll'~.I, n,b n:, 
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Baker v. Canada (~tfinisfef' a/Citizellship & Immigralion), [l999] 
2 SLR. 817 (S.C.C.)." [Emphasis in originaL] 

30. 	 In sum. there is no statutory basis on which Langley may bring Its appllcario:1. 

fUl1hennorc; as outlined above. such a pO\ver is not necessary for the accomplishment of 

the objects of the Act, or the proper discharge of the Board's statutory mandale as the 

Board has been conferred the power to initiate proceedings, on its own mo:ion, in 

appropriate cases. No implied right of application by third parties can exist in light of 

sectLon 112,2" 

31. 	 The issue of",;hether rhe Board has [he power to grant declaratory relief is llo1lhe issue 10 

be decided here. The Board mayor may not have the power to grant declarator)' relief: 

but the trJe question is whether the proceeding itself is properly before the Board. Even 

the cases which the Applicant relies upon in support for an expansive .... iew of the Board's 

powers expressly acknowledge thaI rhe predicate for the exercise of lhese powers is that 

the matter be properly before the Board to stan with.!4 Langley has failed to even 

address lhat issue. 

V. 	 THRESHOLD QUESTION #2 - If the Aft does not provide a statutorY basis on 
which Langlev may bring its Application, shouJd the Board nonetheless proceed, on 
its own motion, to hear and determine the matter raised by the Langley Utilities 
Application under section 19(4) of the Act? 

32. 	 Subsection 19(4) does nol expand lhe Board's jurisdiction. nor does it create any 

additional substantive rights for third partics to request a hearing. II merely says {he that 

in respect of any ma.tter which the Aet has said may be brought before the Board by 

application, the Board may itself initiate a determination of that question. It does not 

confer on the Board a broad power to deiennine any quesdon it wishes whether on its 

own motion Or on the motion of a third pt!rty. Specifically, subsection 19(4) provides: 

Additional powers and dutie~ 

ill Thc Board of its own motion may. a:1d if so directed by the 
Minister under section 28 or otllen:dse shall. determine any 

L1 GmJ1,v()(i lnW!i''''CljIJ uri. " OmuriOIF,wrgy flQI1"ri) (lOO51, 194 O.A.C 241 j()I'>\ Cd, ~l para n, EHMSl's lIook of !u!~>U!i!il:'. -I:lb B!. 
I, SnQP.w t· ('fila!! G,n Lid .2::l!t O""lCA 213, f:11.~SI"I :.look O!"'-ut'-.)ntl~!>, Tab 03 
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matter that under thilS Act or tbe regulations it may upon an 
upplkation determine and in so doing the Board has and may 
exercise the same powers as upon an application, 1998, c. 15, 
Schoo, B, s. 19 (4). 

33. The Board cOl~ld detennine, pursuant to sllbsection 19(4), any nin~ter which the Board 

could detennine upon a hearing convened pursuant to section 112.2. However, the Board 

has already exercised its discretion not to do so. Speeifically, the Powerline Complaint 

was received and reviewed by the Board's CompE<:mce Department. In response, two 

Compliance Bulletins were issued indicating that, it was the view of Board staff that an 

affiliate of an LDC is not precluded by subsec:ion 730) of the Acl from providing street 

ligh1ing services, Thc Board, having the benefii ortJ-le Compliance Bulletins, decided nol 

to bring enforcement proceedings agains1 EMHSL It hus exercised its discretion already. 

34. Procedural faIrness does not require that the Board convene a heanng to address 

Langley's applicatlon, As the Divisional Court noted tn GraYi<r<C)od: 

... it cannot be the case that the leglslatme contemplated the Board 
would be required to hold a hearing before deciding the licensee 
had complied \vllh its licence, If the BO;.Jnl was required to hold a 
hearing with respect :0 every comp:aint of non-compliance, clearly 
the licensee whose rights are directly affecteJ would have 10 be 
given notice. However, ss.75(2) anti (3) contemplate notice to the 
licensee only if the Board intends to make an order tmd at that 
point, the licensee is entitled to "request" a hearing. Thjs provision 
would be meaningless jf the Board had already been requ:red to 
hold a hearing simply by virtue of tbe fact that a complaint had 
been li!ed. 13 

As indicated in Gra.vwood, Langley may have recourse via judicial review If the Board's 

exercise of its discretion is unreasonable, but it cannot insist on the right to requisition the 

hearing itse:r 

36. If the Board were to put the Langley Utilities Application to l'.. hearing, such a decision 

would be a reversal of its previolls exercise of discretion not to do so, Panels of the 

Board should not be convened to second guess decisions already taken by the Board not 

to take enforcement l'iroceedings against LDes. Not only is there no good reas.on to do 
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so, but 10 do so risks ceding the Board's jurisdiction and regulatory agenda to third 

parties .. which would be an improper delegation of tile powers exclusively conferred on 

the Board, Furthermore, such a precedent could compromise the Board's ability to 

effectively and efficiently discharge its statutory mandate as the Board's docket could 

quickly be filled by third party interests. 


