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NATURE OF PROCEEDING

it

By Notice of Combined Hearing and Procedural Order No. 1 dated November 25, 2011
(*“Order No. 17), the Ontario Energy Board (the “Beard™ has announced that 11 will hold

a hearing to address the {ollowing threshold guestions:

1 Is there a statutory basis for the Langley Utilities Application {as defined in Order
No. 1) under the Optario Energy Board Act, 1998 {the “Act”y?

B2 If the Act dues not provide a statutory basis on which Langley may bring its
Application, should the Board nonetheless proceed, on its own motion, 1o hear
and determing the matter raised by the Langley Utilities Application under section
19(4) of the Act?

OVERVIEW

With respect to the first threshold question, Enersource Hydro Mississauga Services Inc.
{"EHMSI} submits that there 8 no statutory basis for the Board to hear the Langley
Utifities Contracting Ltd. (*Langley”} applicaiion. Indeed, Part VIL] and, in particular,
section 112.2 of the Act is clear — a motion to prevent or remedy an alleged failure to
eornply with section 73 of the Act can pply be brought “on the Board’s own metion”.
The legislature has expressly provided that third parues are not permitied to bring

enforcement applications against loeal distribution companies (“*LDCs™)

With respeet to the second threshold question, this question has already been answered by
the Board. The Board considered, and declined, to convene a hearing arising out of the
Powerline Complaint {(as defined below). The Act clearly vests that discretion
exclusively in the Board and it has exercised ils discretion not 1o do so. Putting that very
sarne question to a hearing #t the request of Langley would be a reversal of that exercise
of discretion, for no good reason, and an improper delegation to Langley of the

discretionary power granied exclusively to, and clearly exercised by, the Board.
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The submissions of the Applicant fundamentally mischaracterize the issue to be decided
by the Board with respect to the threshold questions. The issue is not whether the Board
has the power to grant declaratory relief on an application before it. It may or may not
have that power, but that is irrelevant. The question afoot is whether the application can
be brought at all by Langley. Subsection 112.2 of the Act plainly says it cannot, The
farlure of either of the Applicants to even address subsection 1122 i a tucit

acknowledgement that there is no answer o i,

BACKGROUND TO THRESHOLD QUESTIONS

Historv of the Board’s Consideration of the Issues Raised in the Langlev Litilities

¥

10.

Application

On or about August 13, 2008, the Corporatian of the City of Brampton ("Brampion™
issued a request for proposal to invite vendars lo pre-gualify to perform routine and
emergency mainienance for street lighting and related devices within Brampton through
Contract No. 2008-087 (the “Contract”™).

Following the pre-qualification process, Brampton received four bids on or about Getober
8, 2008 on the Confract.

EHMSI was the winming bidder for the Contract,

Langley Utiliies Contracting Lid. ("Langley™) and the intervenor, Powerline Plus Lid,

{"Powerling”), were two of the losing bidders,

On December 23, 2008, Powerline filed a claim in the Ontario Superior Court of Justice
(the “Powerline Action™) against EHMSI, among others, ¢laiming damages of over 83.75
million on the basis that EHMS! s not lawfully permitted, by virtue of section 73 of the

Act, 1o perform the services conlemplated under the Contract.

In response to the Powerling Action, it was the position of EHMSI that subsection 19(6)

granted the Board the exclusive awthority to deal with complatnts concerming compliance
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with the Act. On August 18, 2009, Powerline and EHMSI agreed 10 an order staying the

Powerline Action pending Powerline bringing its complaint to the Board.

i1, On September 10, 2609, Powerline filed a complaint {the “Powerline Complaint™) with
the Board. In a covering letier from James T. Hunt, counsel for Powerling, attaching a

copy of the Powerhine Complaint, Mr. Hunt advised counsel for EHMSI as follows:

I have been advised by staff of the QEB fo use the consumer on-
hine inguiry and complaint form in order to present my application
to the OEB for a ruling on the judgment of the court. In spite of
my efforts to {ind altemative means to do this, this was the only
vehicle offered within which to present this matter for
consideration by [sic] OEB.'

12.  The Powerline Complaint provided as follows:

I James T. Hunt have been advised by staff members at the Ontano
Energy Board o apply {or a ruling by the Ontarro Energy Board
using this website,

On or asbout December 23, 2008 an action was started by
Pawerline Plus Lid. as Plaintiff against Enersouwrce Corporation,
Enersource Hydro Mississauga Inc., and Enersource Hwdro
Mississauga Services Inc. and the Corporstion of the City of
Brampton. For damages arising from a failure to grant the
Plaintiff, Powerline Plus Ltd. 2 contract for which it was the lowest
compliant bidder. The contract had been awarded to Enersourge
Hydio Mississauga Services [nc. which s an affiliate of
Enersource Hydro Mississauga. Enersource Hydro Mississauga
Services Imc. is governed by subsection 73{1) of the Onturio
Encrgy Board Act, s01998,¢C. 15 [sic].

The contract at i1ssue is a contract for the repair and maintenance of
street lighting within the Corporation of the City of Bramplon.
The City of Brampton is outside a service area of the Hydro
Mississauga Inc. [séc] which is a regulated company under the
Ontario Energy Board Act.

The Plaintiff claims among other things that section 73 of the
Ontaric Energy Board Act gets [sic] out a number of husiness
achivitics which a distribuior’s affiliates cau carry oul. Enersource
Hydro Mississauga Services Inc. 18 governed by section 73, The

" bepernher 14, 2009 letier fam Jarrws T Munt i Jenmier Teskoy, THMITS Book of Awboniics, 138 (1
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provision of maiotenance services for the provision of sireet
lighting in other municipalities is not a permitted use within that
st

The court ordered that the action be stayed pending a deeision by
the Ontario Energy Board including any appesl there from, on
whether the services contemplaed under the corporation of the cify
of Brampton contract number 2008/087 are permitted business
activities which in [sic] affiliste of a municipally owned electricily
distributor can fawlully carry on under section 73 of the Onmarno
Encrgy Board Agt, 1098 s01998c¢. 15 schedule B [sic].

The date of the order was August 18, 2009 and the Plaintiff was
given 30 days from the date of the order to file an application with
the OEB,

This was the means of filing such an application that was
recommended by staff of the Ontario Energy Board to Plaintif’s
counsel James T, Hunt...*

for, imer alia, street Hghting services.

Bulletin™) stipulating that

Section 73{1) of the Omario Energy Boarl Act, 1998 {the “QER
Act”™) restricts the activities that may be undertaken by an affiliate
of a municipally-owned distributor. More specifically, the scetion
gstaltiishes an exhaustive lis: of activities that such affiliates may
undertake, including distributing and retatling gas and renling or
selling hot svater heaters, as well as business aclivities the principal
purpose of which is to use more effectively the assels of the
distributor or of an affiliate of the distributor. ..

A number of distributors have affiliates that are engaged in the
provision of strect Highting services, such as street light installation

T fomerlie Cormiung THed Sepiomber 10, 2608 w3l the Bonrd, EBMSP: Book of Authuitizeg, Tad C1
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On September 17, 2010, Langley filed a virtually identical claim to that filed in the
Powerline Action in the Ontario Superior Court of Justice (the “Langley Action™) against
EHMSI seeking damages i the amount of $1.25 million and mpmctive relief restraining

EMHSI from ertering into any agreement with any municipalily or presenting terders

On November S, 2010, Board staff issued a Compliance Bolletin (the “November 2010
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and maintenance. A question has been raised as to whether this is
permissible under seetion 73 of the OEB Act. .

Board Staff’s view is that an affilinte of a distributor is uet
precluded by section T3(1}) of the OEB Act from providing
street lighting services.” [Emphasis added.]

15, Inresponse, Powerline wrote to Board staff on November 9, 2010 seeking clarification of

the Novemnber Bulleun stating as follows,

We have a copy of the board’s compliance bulletin issued
November 5, 2010 regarding application of section 73 of the
Onlario Engrgy Board Act, 1998 in respect of street lighting
services,

Please clarify for us whether an affiliate can provide street lighting
services outside of their area.  For example, would Enersource
Hydre Mississauga Services Inc., an affiliate of the public utilny,
Enersource Hydro Mississauga Inc. be allowed to bid on contracts
1o provide sirget lighting services in Thunder Bay or Brampion, or
say, Edmonton for that matter? Potentially they would be bidding
against other affiliates of power distribution compantes and free
enterprise operations, over which they would have an obvious and
wzi‘airq&dvamage due to the fact that they are supported by public
funds.

16, On Apnl 12, 2611, Board Staff issued a supplementary Compliance Bulletin (the *April

2011 Bulletin™}, which provided as foliows:

Section 73(1) of the Ontario Energy Board Act, 1998 (the “QFEB
Act”) restricts the activities that may be undertaken by an affiliate
of a municipally-owned distributor. On Noversber §, 2016, Board
staff issued a Compliance Bulletin {the “November Bulletin™)
regarding the application of section 73{1} of the OEB Act in
respeet of street lighting services. The view expressed by stafl in
the November Bulletin is that an affiliate of a distnibutor is not
preciuded by section 73(1} of the OEB Act from providing smregt
lighting sarvices,

A question has been raised as 1o whether that view extends 1o the
circumstances where an affiliate of a distributor is providing street

* Dniatio Energy Beard Complunce Rudicin dorcd Movernber £, 2030, FITMS!'s Book of Authariies, 13h 02,
*{ guer from James Hunt, counse! to Powirline, i the Onteno Energy Bourd SMarket Operations Hoiling dated Novernber 9, 2010, 1:HMS s
Book of Authentics, Tab (3
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hghting services outside of the affiliated distributor’s licensed
service argd.

By its terms, the November Bulletin is not limited to its applieation
to the provision of street lighting services within the affiliated
distributor’s licensed service area. ..

Board staff's view is that an affiliate of s distributer is not
precluded by section 73{1) of the OEB Act frem providing
street lghting services ouiside of its affiliated distributor’s
licensed service area.” [Emphasis added.]

17.  The Board has followed its prescribed procedure for investigating and considering
complaints, has received the opinton of compliance staff regarding the complaint, and has
determined not {o bring proccedings for non-compliance.  Langley now files & second
application on ientical facts raising dentical issues and asks the Board to convene a

hearing notwithstanding the disposifion of the Powerline Complaint.

IV, THRESHOLD OUESTION #1 - Is there a statutory basis fer the Langlev Utilitles
Applicatien under the Act?

i, Seetion 112.2 Vests the Exelusive Right in the Board

18,  Subsection 73(1} places certain restrictions around the activities that may be undertaken
by an affiliste of 4 municipally-owned electricity distributor.  Specifically, subseciion

731} provides as (ollows:

Municipaliy-owned distribulors

73. (13 If one or more municipal corporations own, direcily or
indirectly, voting securities carrying more than 50 per cent of the
voling rights attached to all voting sccurities of a corporation thal
is a distributor, the distributor’s aifiliates shall not carry on any
business activity other thao the following:

1. Transmitting or disiributing electricity.
2. Owning or operating & generation facility that was transferred to

the distributor pursuant to Part X1 of the Electricity Act, 1998 or
for which the approval of the Board was obtained under scetion 82

* Onwmno Dnorgy Bowd Complanee Helleun duigd Apnl 132011, EBMVISYs Book o Audonugs, Tab 14
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or for which the Board &id not issue a notice of review in
accordance with section 8.

3. Retailing elecinioity.

4. Distributing or retailing gas or any other engrgy product which
is carried through pipes or wires 1o the user.

5. Business activities that develop or enhance the ability of the
distributor or any of its affiliates to carry on any of the activities
described in paragraph 1, 3ord.

6. Business activitics the principal purpose of which is to use more
effeetively the assets of the distributor or an affiliate of the
distributor, including providing meter installation and reading
services, providing bhilling services and cartying on acliviiies
authorized urder section 42 of the Elecrricity Act, 1998,

7. Managing or operating, on behalf of a municipal corporation
which owns shares in the distributor, the provision of a public
utility as defined in section | of the Public Uiifities Act or sewage
sgrvices,

8. Renting or selling hot water heaters.

9. Providing scrvices related to the promoation of energy
conservalion, energy efficiency, load management or the use of
cleaner energy sources, including alternative and renewahle energy
sources. 1998, c. 15, Sched. B, 5. 73 (1); 2002, ¢, 23, 5. 4 (%).°
19, Subsection 73(1) s inchuded in the definition of “enforceable provision” in section 3 of
the Act. {Fan LDC has contravened an enforceable provision, the Board may, but is not
required to, ke enforcement proceedings under subsections 12.3(1), 1IZ4{1) or

112.5¢1} of the Act. These subsections provide:

Action reguired to comply, etc.

112.3 {1} I the Board is satisfied that a person has coniravened or
is Hikely to contravene an enforceable provision, the Board may
make an order requiring the person to comply with the enlorceable
provision and o fake such action as the Board may specify to,

{a} remedy @ contravention that has oecurred; or

¢ Suhssenion T IOl he A, BRMSES Buok of Authonbes, Tub Al
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{b) prevent a confravention or further contravention of the
enforceable provision. 2003, ¢. 3, 5. 76.

Suspension or revocation of Heences

112.4 (1) ¥ the Board is satisfied that a person who holds a
lieence under Part IV or V has contravencd an enforceable
provigion, the Board may make an order suspending or revoking
the licence. 2003, ¢. 3, 5. 76,

Administrative penalties

1138 (1} M the Board is satished that a person has contravened an
enforceable provision, the Board may, subject to the regulations
urkier subsection (8), make an order requiring a person to pay an
administrative penalty in the amount set out in the order for gach
day or part of a day on_which the contravention occurred or
conlinues. 2003, ¢. 3,5 76.°

24, Subseciian 112.2(1) of the Acl is clear — proceedings under subsections 112,313,

11.4()y or 112.5(1) can only be made on the Board’s own motion.

Procedure for orders underss. 112310 1125

112.2 (1) An order under section 1123, 112.4 or 112.5 may only
be made on the Board’s own motion. 2003, ¢ 3, s 76.°
[Emphasis added.]

21, Even prior 1o the enaciment of section 112.2, the Ontario Divisional Count, in Grayweod
Investments Lid, v. Ontario (Energy Board),® had held that only the Board itself eould
iniliate a hearing on g compliance matter. It is clear that the legisiature, in enacting
subsection 112.2(1), has effectively sodified the Graywoeod decision and made it clear
beyond any discussion that no person other than the Board can engage the Board’s
exelusive jurisdiction 1o bring compliance proceedings. The Board is entitled w0 have -

indeed it must have - contral of its regulatory agerda and doekel.

"Seotons 1124, 1124 and 1123 of the Acy, FHMSE s Hook of Altharunies. Tab Al

fSbracuor TR of he Act, THAST s Bovk o Authurshies, Tab AL

P Uraywood fvessiients Lk v. Estario (Entrgy Boardi 2551, 194 GALC 281 {0 Ol 0 Crmaos?™y, EHMS) s Book of Asthonie. Tab
[
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Langley has no implied right to make this Application wuder the Aci

24.

26,

Ag noted, there is no provision i the Act that permits third partizs, such as Langley or

Powerline, to move for an enforcement order before the Board.

The Board has no plenary power to bear ad sioc applications under the Act, The ability of
a third party to bring such an application must be founded in the statute. The Board s a
statutory creature, and as such, it cannot exceed the powers that were granted 10t by its
enabling statute. The Board must “adhere to the confines of [its] statutory authority or
‘jurisdietion’; and {it] cunnot trespass in arees where the legislature has not assigned [

authority™.'?

The power of a third party o bring an enforcemen! application s absent from the explicit
language of the Act. Nor can it be “implied”™ from the statutory regime as necessarily

incidental to the explicit powers,

Specifically, the power of the Board to bring enforcement proceedings on s own motion
for contraventions of the licensing provisions set out in Parts V and VIL1 of the Act are
conferred without more.  Section 112.2 clearly provides that the only party that is
conferred a right 1o convene a hearing in the case of an alleged infraction s the Board
itself. There is no mention in the Act of the power of a third party o bring such a

praceeding, or to demand a hearing.

On the conlrary, the Act sels ous a comprehensive code to address compliance issues
under the Act.  Specifically, section 133 of the Act permits the Board 10 receive
complaints and make inguiries concerning conduct that may he in contravention of the
Aet. If the Board is satisfied that an LDC that holds a Heence under Pan IV or V of the
Act has contravened the Act, the Beard may make an order suspending or revoking the
licence, However, prior % so doing the LDC, and only the LDC, may request a hearing
before the Board. The legislature expressly declined 10 give the complainant the right o

reguest a hearing under Part VILT of the Act.

N8 Biwke, SAuunisterive Lew in Caneda, (3 ed. 2001 L s pp. 1300164, REIMAEs ook of Authoriies, Tab 132,
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In the face of the legisiature saving that only the Board can commence enforcement
proceedings, it tannot credibly be contended that g similar authority was intended to be
given o thind parties and that this power should be considered to arige hy “necessary

implication”,

There is no distinction between the declaration sought by Langley and the Board’s
powers angder sections {12.3 through 112.5; the Applicant ¢ffectively sceks 1o prohibit
EHMSI from carrying on certain activities allcged 1o be prohibited by section 73 and to
remedy a past viclation. Thesg are the very powers given to the Board under section
112.3. But Langley seeks to disguise that by saying they seck only a “declaration™ A
similar situation was dealt with in Swepko v. Union Gas,'’ wherein the Court ruled that
the exclusive jurisdiction of the Board could nol be avolded by reframing the cause of
action or the nature of the rehief sought. if the maller which the spplicant seeks v
advance is in substance something the legislature has tasked the Board to deal with, the

applicant will not be permitted 1o pursue it

The identical question was considered by the Ontario Divisional Court in Gravwood."”
This case concemed the Acs prior 1o the repeal of section 75 and the enaciment of section
112.2 —ie. it considered the right of a third party to requisition a hearing on & compliance
complaint at 2 fime when the express prohibition against such an application had not been
enacted. The Cowrt held that even in the absence of & provision precluding enforcement
proceedings by a third party, the Bourd, and gnly the Board, could have the power 10
convene g hearing in respect to # compliance complaint,  In partienlar, the Divigional

Court held as follows:

the night to a hearing arises only where, afler s inilial
investigation, the Board is inclined 1o issue a notice of non.
gompliance.  Even then, it is the lcensee rather than the
complainant who 1s gntitled (0 request a hearing. Apart from that,
it is entirely within the discretion of the Board whether to hold a
formal  hearing...unless  thal  discrotion is exercised
irnproperly.. this court will not interfere. The mere decision #of (o
hold a formal hearing s not in itsclf a denial of procedural faimess:

U Snopko v, Dmen Gas L0d 2038 GRUA 248, FIIMSEs Book of Aciherines, 15b 83
2 Giraywond fsvevimems Lid v, Ontarts fExerg Board) G008 194 QA C 391D 03, BHMSUs Bk of Awhentids, Tab 81,
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Baker v. Canada (Minister of Citizenskip & fnvwigrationi, [1999]
2S8.C.R. 817 (8.C.C.)." [Emphasis in original ]
In sum, there 15 no statutory basis co which Langley may bring iz application.
Furthermorg, & outlined above, such a power is nol necessary for the accomplishment of
the objects of the Act, or the proper discharge of the Board’s statutory mandate gs the
Board has been conferred the power to initite proceedings, on its awn motion, in
anpropriate cases, No mmplied right of application by third partics can exist in light of

seotion 112.2.

The issue of whether the Board has the power to grant declaratory relief is not the issue 10
be decided here. The Board may or muy not have the power 10 grant declaratory relief,
but the true question is whether the proceeding itself is properly before the Board. Even
the cases which the Applicant relies upon in support for an expansive view of the Board's
pawers expressly acknowledge that the predicaie for the exercise of these powers is that
the matter be properly before the Board to star with.™ Langley has failed {o cven

address that {ssue,

THRESHOLD QUESTION #2 - 1f the Act does not provide a statutory hasis en

Lad
ta

which Langley may bring its Application, should the Board nonetheless proceed, on
iis own motion, to hear and deternine the matier raised by the Langley Utilities

Application under section 19(4) of the Act?

Subsection 19{4} does not expand the Board's jurisdiction, nor does it create any
additional substanfive rights for third partics to request a hearing, It merely savs the that
in respect of any matter which the Act has said may be brought before the Board by
application, the Board may itself initiate a determination of that guestion. [ does not
confer on the Board a broad power 1o determune any question it wishes whelher on its

own motion or on the motion of a third party. Specifically, subsection 1 9{4} provides:

Additional powers and duties

{4} The Board of its own motion may, and if so divected by the
Minister under section 28 or otherwise shall, determine any

Y fravaod evestments Lid. v Chesarig fEnergy Board) 13005, 193 OAC 330 {Thv. 00}, a1 para. 22, EHMEPs Book of Authonsizs, Tob BY,
Y Snopke v taier Gis Ll 2070 ONCA 348, EVIMSTs Sook ef Authortics, Teb 3.
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matter that under this Act or the regulations it may upon an

application determine and i so doing the Board has and may

gxercise the same powers as upan an application, 1998, ¢, 13,

Sched. B, 5. 19 {4}
The Board could determing, pursuant (o subsection 19(4), any matter which the Board
could determine ypon & hearing convened pursuant (o section 112.2. However, the Board
has already exercised i1s discretion not to do so. Speeifically, the Powerline Complaint
was received and reviewed by the Board's Compliance Departrment.  In response, two
Compliance Bulletins were issued indicating that, it was the view of Board staff that an
affiliate of an LDC is not preciuded by subseetion 73({1} of the Acl from providing strect
lighting services. The Board, having the benefit of the Compliance Bulletins, decided nol

to bring enforcement proceedings against EMHSL It hus exercised s discretion already,

Procedural fairness does not reguire that the Board convene a hearing o address

Langley’s application, As the Divisional Court neted in Graywood:

.1t cannot be the case that the legislature contemplated the Board
would be required o hold a hearing before deciding the licensce
had complied with its cence, 1 the Bourd was required to hold a
hearing with respect [0 every complaint of non-compliance, cleatly
the licenisee whose nights are directly affected would have 1o be
given natice. However, £5.75{2) and (3) contenpiate notice 1o the
licensee only if the Board infends 1o make an order and at that
point, the hicensec s entitled (o Vrequest” a heartng. This provision
would be meaningless if the Board had already been required to
hotd a hearing simply by virtue of the fact that a complaint had
been fited."

As indicated in Gravwood, Langley may have recourse via judicial review if the Board’s
exercise of its discretion is unreasonable, but i cannot ingist on the right o requisition the

hearing itself

If the Board were to put the Langley Utilities Application 1o 2 hearing, such a decision
would be a reversal of its previous exercise of discretion nof to do s0. Panels of the
Board should not be convened to second guess decisions already taken by the Board not

to take enforcement proceedings against LDCs. Not only 15 thete no good reason to do

" Gravwesd fnvestatents Lid v e (Eaprey Boaeds 1200355, 104 QO AL 241 ¢8e O gt pama. 21, BHMEY Book of Awhornigs. 1ab BL
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s, but to do so risks ceding the Board’s furisdiction and regulatory agenda fo third
parties ~ which would be an improper delegation of the powers exclusively conforred on
the Beard. Furthermore, such a precedent could compromise the Board's ability o
effectively and efficiently discharge its statutory mandate as the Board’s docket could

quickly be filled by third party interests,



