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Ontario Energy Board Act, 1998 

s.o. 1998, CHAPTER 15 

SCHEDULEB 


.l\1unicipally-owned distributors 
73. (1) Ifone or more municipal eotporations own, directly or indirectly, voting securitlcs 

carrying more than 50 per cent of the voting rights attached to all voting securities of a 
corporation that is a distributor, the distributor's affiliates shall not carry on any business activity 
other than the fOHowing: 

1. Transmitting or distributing eleetricity. 

2. Owning or operating a generation facility that was transferred to the distributor 
pursuant to Part XI of the Electricity Act, 1998 or for which the approval of the 
Board was obtained under section 82 or for which the Board did not issue a notice of 
review in accordance with section 80. 

3. Retailing electricity. 

4. Distributing or retailing gas or any other energy product which is earried through pipes 
or wires to the user, 

5. Business activities that develop or enhance the ability of the distrihutor or any of its 
affiliates to carryon any of the aetivities described in paragraph 1,3 or 4. 

6. Business activities the principal purpose of which is to use more effectively the assets 
of the distributor or an affiliate of the distributor, including providing meter 
installation and reading services, providing billing services and carrying On activities 
authorized under section 42 of the Electricity Act. 1998. 

7. Managing or operating, on behalfof a municipal corporation which owns shares in the 
distrihutor, the provision of a publie utility as defined in section 1 ofthe Public 
Utilities Act or sewage services. 

8. Renting or seJIlng hot water heaters. 

9. Providing services related to the promotion of energy conservation: energy efficiency, 
load management or the use ofcleaner energy sonrces, Including alternative and 
renewable energy sources. 1998, c. 15, Sched. B, s. 73 (I); 2002, c. 23,8.4 (9). 

Board receives complaints and makes inquiries 
105, The Board may, 

(a) receive complaints concerning conduct that may be in contravention of an enforceable 
provision whether the conduct constitutes an offence or not; and 
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(b) make inquiries, gather infonnation and attempt to mediate or resolve complaints. as 
appropriate, concerning any matter that comes to its attention that may be in 
contravention of an enforceable provision whether the matter constitutes an offence 
Or not. 2010, c. 8, s. 38 (22). 

PARTVII.l 

COMPLIANCE 


112.1 Repealed: 2010, c. 8, s. 38 (29). 

Procedure for orders under ss. 112.3 to 112.5 
112.2 (]) Anorderundersection 112.3, 112.4 or 112.5 may only be made on the Board's 

own motion. 2003, c, 3, s, 76, 

Notice 
ill The Board shall give written notice to a person that it intends to make an order under 

section 112.3, 112.4 or 112.5. 2003, c. 3, s. 76. 

Contents of notice 
ill 'Kotice under subsection (2) shaH set out the reasons for the proposed order and shall 

advise the person that, within 15 days ailer receiving the notice, the person may give notice 
requiring the Board to hold a hearing, 2003, c. 3, s. 76. 

Service of notice or order 
1lJJ Any notice or order required to be given or served by the Board under this Part or 

Part VIL2 is sufficiently given or served if, 

(a) delivered personally; 

(b) sent by registered mail; or 

(c) sent by another manner, if the Board can prove receipt of the notice Of order. 2010, 
c. 8, s. 38 (30). 

Deemed service 
iU1 Where service is made by registered mail, the service is deemed to be made on the 

third day after the day of mailing unless the person on whom service is being made establishes 
that the person did not, acting in good faith, through absence, accident, illness or other cause 
beyond the person's control, receive the notice or order until a later date, 2010, c. 8, s. 38 (30). 

Ex\:eption 
Ql) Despite subsection (3,1), thc Board may order any other mcthod of service, 201 0, 

c. 8, s. 38 (30). 

Hearing 
ill A person to whom notice 15 given under subsection (2) may, within 15 days after 

receiving the notice, givc notice to the Board requiring the Board to hold a hearing. 2003, c. 3, 
s.76, 

If hearing not required 
ill If no notice requiring a hearing is given within the time permitted by subsection (4), 

the Board may make an order, 2003, c. 3, s. 76. 
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Graywood lov, Ltd, v, Energy Ed, (2005), 194 O,A,C. 241 (DC) 

MLB headnote ane fuB text 

Temp, Cite: [2005] O,AL TBEd, fE,029 

GraywQod Investments Limited (appliear,t) v. 

Ontario Energy Board and Toronto Hydro-Elec:ric 


System Limited (respondents) 

(724102) 


Indexed As: Graywood Investments Ltd. v, 

Ontario Energy Board et al. 


COUrt of Ontario 

Superior Court of Justice 

Divisional Court 

Lane, Pitt and Mcl:oy, JJ. 

February 3, 2005. 


Summary; 
The Ontario Energy Board dismissed Graywood lnvesrments Lld.'s complaint that Tor..:nto 
Hydro-Electric Sys:em LLd. had failed to comply with certain provisions of its licence and rhe 
Ontario Energy Board Ac:, 1999, Graywood sought jUdie:al review, or, alternatively, appealed 
from that decision. 

The Ontario Divisional Court allowed the application for judiclal rev:ew, quashed n.e Board's 
decision and remitted the matter to the Board for f'Jrther ccnsideratiorL 

Editor's Note: for related cases see [2003] o.I.e 434 and 181 O.A,C. 265. 

Administrative Law - Topic 262 
The hearing and decision ~ Right to a hearing ~ When right exists - The Ontario Energy Board 
dismi3sed Grnywood tnvestmect5 Ltd.'" complaint that Toronto Hydro-Electric System Ltd, 
had failed to comply wirh certain provisions of its I:cence and the Ontario Energy Board Act, 
:999 - G~'aywood SQUg~lt judi.:ia! review ~ It argued that the Board breached its dUly or 
fa;!',ess in failing to eondclct a hearing befcre making its findings - The Ontario Division:!l 
Cour: rejeeted the arg....ment - There was flO requirement thai me Board hold a hearing every 
time a cOly,plaint was referred to it - The right to a hearing arose only whe::,e, after its initial 
inves:igation, the Board was inelined Ie iSSllC a notice of non-compliance ~ Even then, it was 
t:,c lieec,see rather than the eomplalmmt who was entitled to rcquest a hcari:lg (Act, s. 75) ~ 
Apart from that, it was entirely with:r, the discretion of the Board whether!(l hold a formal 
hearing in this type of situation ~ The mere decision not te hold a :or1nal hearing was not :n 
iiselfa denial of procedUral f""irness - See paragraphs 19 to 22. 

Administrative Law ~ Topic 266 



The hear:r.g and de~lslon - Right to a hearir.g * Persons not entitled to a bearing - [See 
Administrative Law - Topic 262], 

Administrative Law ~ Topic 2266 
Natural justice - The duty of fairness ~ What ;::onstitutes pro;::edural fairness ~ The Ontario 
Energy Board dismissed Graywood investments Ltd.'s comp1flint that Toronto Hydro~Eleetric 
System Ltd. had failed to comply with certain provisions of its licenee and the Ontario Energy 
Board Act, 1999 - GTaywood sought judicial review - It objected to the Board taking into 
account evidence of past industry practice without giving Graywood nolice of its intent to do 
so and an opportunity to respond to it ~ The Ontario Divisional Court found no procedural 
unfairness in the Board taking il1to account industry practice ~ The Board was a highly 
specialized tribunal - It had considerable knowledge and experience as to the nature of this 
particular industry and how it operated - The Board was entitled to draw 011 its expe:·tise and 
was not reqqired to give any notice of such to the complainant before making a decision· See 
paragraphs 19 and 23. 

Administrative Law ~ Topic 2442 
Nati.lral just~ce ~ Procedure ~ Notiee - When required - [See Administrative Law ~ Topic 
2266] 

Administratiye Law - Topic 2609 
Na:ural just:ee - Evidence and proof - ReLance on evidcn::e not ac.ducec by par~;es - [See 
Administratiye Law - Topic 2266]. 

Administl'ative Law - Tcpic 9102 
Boards anc trib~.mals. - )udicia~ rev:ew - Stanc.ard of review· [See Public Utilities - Topic 
4741]. 

Public lJtilities ·lopic 4664 
Public utililY commissions - Regulation - Rfltes - Contracts subject to regulation - Tbe Ontario 
Energy Board published ~ Distribution System Code which set om min1mmn conditions with 
Vvhich distributors of electricity had to comply· The Code's object was to end Toronto Hydro
Electric System Ltd.'s former monopoly and open thc field to competition - Article L7 
provided that the Code's provisions would "not apply to projects that are the subject of an 
agreement entered into before November L 2000" - The Board found that au implied 
connection agreemellt had been entered into between Graywood Investments Ltd. and Toronto 
Hydro prior to November 1,2000 respecting Graywood's subdivision project - On judieia! 
review, the OntarJo Divisional Court quaShed the Board's decision - The Boardis finding of an 
implied connection agreement prior to November 1, 2000 was unreasonable given the 
existence of an actual written connection agree:ner:t dated November 8, 2000 - The parties 
here chose to date their contrac: November a. 2000 ~ This was no: inadvertent - Toronto 
Hydro drafted the contract in December 2000 -It was deliberately back-dated to November 8, 
2000 tD refleet the point at wbich Toro~lto Hydrc was first contacted by Gray\vocd respecting 
t;,e installiHiof: ~ See paragraphs 37 to 47. 

Public t:tilities ~Topic 474l 



P~blic utility commissions ~ Judicial re'tlew - General ~ Standard Or scope of review· The 
Ontario Energy Boa,d dismissed Graywood Investments Ltd.'s complaint that Toronto Hydro
Electric System Ltd. had failed to comply w:th certain provisions of ~ts licence and the 
Ontario Energy Board Act, J 999 - The Board tound that Gifl;wood's subdivision project was 
"subject to an agreement" with Toronto Hydro prior to November 1,2000 and therefore fell 
mltside the new competitive regime in Ontario respecting electrical services· Graywood 
sought jUdicial review ~ The Ontario Divisional Ccurt considered Ibe four factors set OU( in 
Pushpanathan v, Canada (SeC) for determining the level of deference to be given (In 
administra:ive tribunal and held that the appropriate standard of review WilS one of 
reasonableness - Therefore, the Bo!ud was not required to be eorrect in its decision· See para
graphs 30 to 36, 

Public Utilities - Topic 4742 
Publie utility commissions - Judicial review - Appeals Or judicial ~evicw . Jurisdletion . The 
Ontario Energy Board dismissed Graywood Investmenrs Ltd.'s complaint that Toronto Hydro
Electric System Ltd, bad failed to eotT:ply wi6 certain provisions of i1S licence and the 
Ontario Energy Board Act, 1999 Section 33(1) of the Act permitted an appeal to the DiviM 

sional Court from an "order of the Board" . The Ontil,io Divisional Court he:d that tbe 
Board's decislon was not an "order" within the mean;ng of s, 33(1) and therefore was not 
subject to an automatic right of appeal ~ A decision by the Board that it was not appropria;e to 
initiate tiJe process leading up to a heari:1g under s. 75 was more administrative than judicial
The decision not to proceed further under s" 75 was simply a dec:sion not to make an ordc:- ~ 

Although the Board"s deciSion not to p:oceed aga:ns~ ToroIlto Hydro was not an "e-rder" 
subject to appeal, it deady affected the legal rights, powers and liabilities of Oraywood - As 
stlcb, it was a stallltory power of decision and su~je(.;[ to judicial review ~ See paragraphs 2510 

29" 

Public Utilities - Topic 4743 

Pub1ic utWty commissions - judicial review - Appeals - [See l)ublic Utilities - Topic 4742). 


Cases Noticed: 

Baker v. Canada (Minister of Citizenship and Immigration), [1999J 2 S.c.R. 817; 243 N.R. 

22, refd to, (para. 22]. 

Pushpanflth{m v. Ca'1ada (Minister of Citizenship and Immigration), [1998J 1 S.C.R. 982, 

ac:dendum [1998] I S.C.R. 1222; 226 N.R" 20t, refd to. [para. 30]. 

Consumers' Gas Co. v, Ontario Energy Board et aI., [2001] O"A.c' Ulled" 287 (Div. CI.), refd 

to. ~para. 3l]. 

Arding v. Suck.an (19%), 20 W.W.R. (N.S.) 487: 6 D.LR.(2d) 586 (B.C.CA.), refd 10. [porn. 

42:. 

Ryan v. Law So;,:;icty of New Bn.:.nsw;ck, [2003] 1 S,C,R. 247; 302 N.R, I; 257 N.B.R.(2d) 

207; 674 AP.R. 207; 2003 sec 20, refd to. [para. 62]. 

Dr. Q., Re, [2003J 1 S.C.R. 226: 302 N.R. 34; 179 S.C.A.C. 170: 295 WAC. 170; 2003 SCC 

19, "fd 10. :para. 62J. 

Casmioa Limited Partne:snip et al. v. Rio Algom Ltd. et aL(2004), 181 O.A.C. 19 (C_A.), refd 

lo. [pm·a. 67J. 

Petty v. Telus Corp. (2002),164 RC.A.C. 152; 268 WAC. 152 (C.A.), rc:d to. [par •. 67]. 




Authors and Works r\oticed: 

Chilly on Contracts (28th Ed, 1999), paras, 12-043, 12-046 [para, 67], 


Counsel: 

Robert .!. Howe and David S. Cherepach;:,> for the applicant; 

FJ,C, t-;ewbo',lld, fer the respo!1dent, Toronto Hydro-Electric System Limited; 

M. Phi:ip Tunley, for t~e respondent, On:ario Energy Board. 

This application was heard on November [5,2004, before Lane, Pitt and Molloy, JJ., of the 
Ontario Divislona[ Court. The judgmen: of the COU:1 was deiivered on Febrl~ary 3, 2005. when 
the fcllow:ng opinions were filed: 

Malloy. J. (Lane, J., concurring) - sec paragraphs 1 to 50; 
Pitt, J., dissenting - see paragraphs 51 to 69, 

[End headnotel 

A, INTRODUCTION 

)1] Molloy, J.: Grayv,:ood lnvestr.1ents L:mi~ed ("Graywood") seeks to judicially review, or 
aitenatively, appeal fron a decision of the Ontario Energy Board {the "OEil" or "the Board"} 
dated July 25, 2001, in which the OEll dismissed Gray(wuod's conplamt that the Toronto 
Hydro-Electric System Limited (''Toronto Hydro") had failed to comply with certain 
provisi;)os afits licence and the Ontario Energy Board Act. 1999 ("the Ad"). In parricu;at, 
Graywood a,geed before the DEB that the $ubdi"is:on p;oject it was developing was 
governed by ::1CW fules which came into fo:ce 0::1 September 29, 2:)0:) and that it was entitled 
to hire a contractor at cornpetilive rates to install the electrical distribution system for the sub
division. Toronto Hydro took the position that the old rnonopolistie regime applied and that 
Graywood was obEged to tetlin Tcronto Hydro at thc rates e:pplicab!e under the old system. 
The OEB dis~lissed Graywood's complaint based on its fI:/ding that Graywood a:ld Toronto 
Hydro had enterec into an ag~eer:1ent before };ovember 1, 2000 such that an exeept;on uppiied 
and the subdivision projeeI did not faU within (he new regime, 

B, BACKGROUND FACTS 

(2J Graywood is a reat estate developer. In 1999, Graywood CDnll1;.cnced development cf a 
re8idential s..Jbdivlsion in no:1:11 Scarborough. At t~1at time, Toronto Hydro enjoyed a 
monopoly on the proviSion of new electrieal supply faCilities to developers in that geographic 
area. Accordingly, on November 1, 1999 Graywood consu[1ed Toronto Hydro about the 
underground electrical distribution system for ihe subdivision. 

[3, Torcnto Hydro replied by letter datec },Jover:lber 9, 1999 that it would proceed with the 
"design" of the electrical distriblitlon system upon payment of a "deposit fee" of $1 W.OO per 



lot, which fee would later be "creditcd against the overall electrical cha~ges which w:1! be 
detailed in (he project invoice". Graywood paid the requested design fec of $63,140,00 on 
December 23, 1999. Both palties obviously anticipated thai: Toronto Hydro would eventually 
',e doing :he installation WOf:{ as at :hJt tin:c Toronto Hydro ef~oyed a '11onopcly position in 
the rr:.arket 

(41 Toronto Hydro completed the design work and sent its design drawings to Graywood's 
engineers on June 27, 2000. At this pdnt, Grliyv{ood was under no contractuai obligation with 
Toronto Hydro to p:-oceed any furtr.cr. 

[51 [t is clear that by the fall of 2000 Graywood was commilted to proceeding with the 
development of this subdivision. In September, October and November 2000 sewers, water 
mains and roads were being construeted. In ~ovember 2000 Graywood contacted Toronto 
Hydro with re')pec~ to the i:)staHa!ion of the electrical distriJ~I!ion sys:en it had designed, 
Toromo Hydro refused to install the electr)ca~ systcm without a written contract. 

16] gy November 2000 a new regime had come into force with re::.pect to the provision of 
certain electrical services, which regime was designed to end the mor.opoly electricl:l1 
providers had previously enjcyed. Graywood took the position that the r:ew regime uppiied to 
its subdivision and that Toronto Hydro should eomply with the new schclCle by ;naking an 
offer to connect which Grayvmod could then consider and possibly exercise its option TO 

obtai:'! alternative bids fro,n other electrical suppliers, Toronto Hydro disagrecd, taking the 
position that the new regime did not apply to this st:bdivision a:1d refusir:g to prov;de an offer 
to connect under the new scherr:e. Toron~o Hydro insisted that it would only prov:de 
installation services pursuant to it!) pr!Cilig stmcture and policies in place prior to the new 
regime, 

[71 Ultimately, GraY\'locd agreed to proceed with Toronto Hydro, b~lt "lOder protest with 
respect to the pricing structure. Toror.to Hydro drnfted a contract emiLlec. "Ag:-ee;)~ent for the 
Installation of an Underground Electrical Distribution System in a Residential Subdiyision" 
and forwarded it to Graywood in mid December 2000, Although exeeuted by the parties in 
Deeember 2000, the agreement stipulates that ii is "made this 8th day of November, 2000". 
Sehedcle B :0 the agreer.leat was a pre,iminury lnvoi::e for a flill comruct amount of 
$1,772,867 34, Against thlS, Toronto Hydro applied a credit of' $63, 140.00 being :he "deposit" 
paid for the design work, such inet the price to be paid hy GI'&ywood was $1,709,727.34. Tor
onto Hydro stipulated then: the full <:antra.:.:! p:ice would have to be paid befOle if proceeded 
with any installation work. G:a:ywood paid. the invoice :r: f~ll! but stated tbs was witLout 
prcjudiee to its rights to challenge TO;'o:1to Hydrc's position be:ore the OEB '-):1(1./01' the courts. 

C. ENDING THE MONOPOLY: CHANGES TO THE LEGISLATIVE SCH~ME 

[810:-, J..dy 14,2000, the OEB pCblished a Distr:bution System Code ('the Code") wbic;', sets 
out minimum conditions with w:)kh dis:ributors of e:ectrkity must comply. A "distribt:tor' is 
defined as a person who owns 01' operates a system for distributing electricity, which includes 
Townto Hydro. The Code's Object was to end Toronto Hydro's monopoly and open the field to 
competition. Di fferent aspects: of rhe Code came into force at different times_ Chapter 3 of the 

http:1,709,727.34
http:Toror.to
http:furtr.cr


Code, dealir:g with "Connections and ExpansiciOs" came into foree on September 29. :2000 
with one key excep:!cn, The Code provided in Article j.7 {hat its provisio:is would "not apply 
to projects that are the subject of an agreement enNrect into before November 1.2000". That 
exception provision is centra! to the cetcrm:nation o:the proceeding now before this Court. 

[9] Article l.7 does not specifically define what type of "agreement" would trigger (be 
exception to the application of Chapter 3 of the Code, nor is the term "agreement" :ncilided in 
the general definition seetion of the Code. However, Chapter 3 relates to Cor.nect:o:1S and 
Expansions ofeleetrlcal distributbn systems. The general d~finition section of the Cede refers 
to only one type of ag~eement, that being a "Connection Agreement", which is defined as 
f0I!OWS: 

"'Connection Agreement' means an agreement entered inlo between a distributor and a person 
connected to :tS distribL:rion system that del:neates the conditions of the con:1cctlor, and 
delivery of electrieity to that connection;" 

[101 Under L1e Conditions of Service attached to its licence, Toronto Hydro is requ:red to 
enter into a contn:ct of service with any customer befotei: connects a buiking for a new or 
modified supply of electricity (Ccmditiolls of Service. S. 2.1.7.1). Further, in the absence of a 
written agreement, the Conditions of Service provide that an agreement will be impli$d ('with 
any Customer who is connee~ed to Toronto Hydro's distribution system and re::eives 
distribution services from Toronto Hydro", The terr!1S of such an implied agreement are 
~tipulated to be embedded in various sources, includIng the Conditions of Servl;:e and [he 
Distributior. System Code (5, 2.1.7.2). These provlslo::'lS are mirrored in the Code. Ar:icle 2 of 
the Code (dealing with s:andards of busi:'tess practlce and ccnduet) provide::; 

"A distrlbL!~or shall ensure that it has ar: appropriate Connection Agreement in place with any 
customer prior to corr.mencement of service. If a Connection Agreement is not entered into 
once service bas commeneed, the proVision of service by the distributor shall impl:; 
aceepta:1ce of the distributer's Conditions of Service and the tenT.S of any app1icable 
Conneciion Agreement." 

[11} Article J.2.2 0: the Code provides that if an expa:1s!on of a distributor's maln dislri bution 
sysrem is needed in order to con::'lect a CJstomer, the distributor is requ:red to make an offer to 
the customer that mllst include a descriptior. of the Illc:erial and labour re\l:!ired 10 bJlld the 
cxpansic:1 required to cor.nect the customer, an estimate cf the amount that would be charged 
for construction of the system by the distributo,;, and an estimate of what the distributor will 
chafge rur the connection of the new system to its main system. The d:strib'J:ol' 1:> also 
required to ir,forrn the customer of tIle option of obtaining alternative bids frOr:! qualdied 
contractcrs. This is tbe prov:sion re:ied lIpon by Graywood, bu: which Toro!lto Hydro took rhe 
position did not apply to Graywood's subdivision because of the excepl:on in Article 1.7 for 
projects sllbject to an agreement entered into before ~ovember I, 2(JOQ, 

(12) Article 323 provides that, "A distributor shall be responsible for t;',e preliminary 
planning. d~sign ll:1d er:gineering spedEcations of the WOl'k required for llle disttlbl.Jtion 
system expansIon and connection'" However" cinder tI:e new regime, it does not necessarily 



follow that the dislributor will obtain the contract to construct thc distribution system 
expansion and connection. The consumer may elect to proceed with an approved private 
contract::Jr for that portion of the work. 

D. PROCEEDI:>IGS BEFORE THE ONTARIO ENERGY BOARD 

1131 Graywood wrote to the Ontario Energy Board on March 9. 2001 alleging '(bt Toronto 
Hydro was in breach of its licenee by faiHng to comply with the provisions of the Codc. 
Toron!o Hydro outlined ilS position in a Jetter dated April 4, 200J, indicating that the Code did 
not apply to the Graywood subdivision b.:eause of the design work undertaken by Toronto 
Hydro prior to ~ovember 1,2000. Gl'uywood requested the OEB to schedule a hearing :0 
cOl1s~der whether Toronto Hydro was in breach cf its obligations. 

[t4] The OEB advised Graywood in May 200 I that!t wO;.lId be treating Graywood's letter as a 
eomp;aint and would conduct an investigation. The OEB's letter in that regard sta:es, in part: 

"While in yOllr :etter you requested a hearing to delermine whether Toromo Hydro is in 
compliance with the Code, the Board will treat the matters raised in yO'.1f leHer as a complaint 
Ur~der the licensing prov isions of the Ontario l!:ner-gy Boanl Act, 1998, parties do not have a 
right to obtain a hearir.g 011 ma!lers of nOli-compliance. Rather, where (he Board be1ieves a 
licensee is in ncn-compliance, il may issue a notice se!ting out i~s inte.:1lion to issue a non
compliance order or suspend or revoke the licence. Where parties raise iSSUCh of non~ 
compliance, the Board has. adopted the practice of referr;ng slich compiain!s to the Jirector of 
Licensing to investigate and make recomrnendations regarding further action by the Board!' 

1151 Graywood did not at the time Object to the manner in which the OEB proposed :0 deal 
with its compla.int, Q(her than to take the position that a hearing sbould be held. 

116] Seellon 75 of the Ontario Energy Board Act, 1988, provides: 

"75(1) If thc Board is satisfied that a licensee is contravening or is likely to contravene any 
licence, !he B.Q,an;!. may crq~h¢~~ensee to £Qlllply__:.:vit~jt51icencc, 

"(2) The Goa:-d shall give \Hitten notice to the licensee that it ;ntends to make ari order under 
subsection ([). 

"(3) Notice under subsection (2) shall set out the reasons for .he proposed order and advise the 
lkensee that, wll11i:'; 15 days after the day that notice was given, !l1&.Ikensee .mav request the 
Boarq. to bold a hearing. 

'(4) If n~.Ll.i;J~uestJof__ hearing:js made within the t:me pcnr:tted by silbscction (3), 1h¢ B.Q.3;d 
may make an Qrder," (Emphasis added) 

[17) The OEB conducted an investigation and obtained extensive written submissions and 
documentation from Graywood" The Investigation included a consideration of aU of the 
dealings between Graywood and Toronto 11ydro from the inception of the sl:bdivision proje.;t 



as well as C:;raywood's o\"'n work within the pro~i':"Ct, TQro~ro Hydro was given the QPpoLt~~nity 
to provide further cocumentation or submissions, but did not do so. 

[181 FoHowing it'> investigation, the OEB concluded that Toronto Hydro was not in breach of 
its licence and was not required to comply with the requirements of Chapter 3 of the Code for 
the Gra)'wood subdivision project Essentially, the DEB concluded that there was ar. 
agreemer.t between Gra),wood and Toronto Hydro prior to November I, :2000 s'.Jeh that the 
exceptlor. provislor, in Article 1.7 applied, The OEB's reasons for this de:ermination <Ire set 
Olll in a letter from the Board Secretary, the operative portion of which ~tMes: 

"Based on the infornlation provided, the Board finds tha~ an implied agreement had been 
reached prior to 'November 1, 2000. 

"The Board finds that in past industry practice, there was often no formal olfer to conneet and 
associated written connection agreement between parties on a specific project. The evidence 
indicates tha1 Graywood had agreed to Toronto Hydro undertaking preliminary design ',\'0:'1< 

with respect to the Project. Thc evidence fimhcr demonstrates that To:onto Hydro had ~eel', 
incbded io the Pr{Jject for approximately a year prior to Novem~er I, 2000 and that 
Graywood was committed to [he Project proceeding fl'i municipal servicing had comolcneed 
prior to October of2000. 

"F;Jrther, the Board finds tr.at no unfairness has res'Jlted as dearly the Graywood Project was 
costed based On past industry praetice.'· 

E. PROCEDURAL FAIRNESS 

119J Graywood raises two issues of p~oeeciural fairness, First, it argues that the OEB breached 
its duty of fairness in failing tQ cQnduct a hearlng before making its findings, Second, 
Graywood objec!s to the Board taking ir.to account evidence of past industry practice without 
giving Graywood notice of jtslntent to do so and an opportunity to respond to it. 

[20] With respect to the lirst point Grayv,,'ood requested t~e OEB to hold <i hearing and the 
OEB refus.ed, ~ased on its cor,clusion that :here had bee:) no breach ~y Toronto Hydro. ! dQ 
not agree wi:h rhe appl:t.:.an(s eonte;);ion L'1at lhe Board was required to hold a hearing before 
concluding there had been no breach. 

1211 The Janguage llsed in it 75 of the Act is Insln:c:;ve, Subsections (2) and (3) provide that 
the Board "shaJl" give written notice to t!le licensee jf it intends to f:1ake a compF ance oreer 
and "shall" provide: reasOns for the proposed order. However, mandato;y !angtlage is not used 
i:1 other parts of this provision, TillIS, even if the Board finds there has been non-compliance, 
it "may" order the licensee to eomply, but is not required to do 50: ss. 75(2) and (4). Given the 
structure of these provisions, it ea!l!lOt be the case thatlhe legislature contemplated :he Board 
WallIe be reqL:.~red to hold a hearing JefQre decidi:.g the Ecensce ',ad complied w-itr. ;!s 
lieer,ce. If the Board was required to hold a hefFing with respect to every complaint of non~ 
compliance, dearly the lIeensee whose rights are direc!ly atTccted would have to be given 
nOiice, However. S$. 75(2} and (3) contemplate notice to the licensee only if the Board intends 
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I to make an order and, at that poin~, the licensee is entitled to "request" a hearing" This 
provision wOl,;ld be meaningless if the Board bad already been required to hold a heoring 
simply by virtue of the fact that a eomplaint had been filed. 

[221 There is no requirement that the Baa:d hold a hearing every time a eOr:lplain! is referred 
to it Rather, ~he rigb! to <I hearing arises only where, after its jn~tiaJ investigation. the Board is 
:nclined to issue a notice of non~camp!iance, Even then. it is the licensee rarl~e[' thar. t;le 
complainant who is emitled to request a hearing, Apart from that, it Is en:irely within the 
discretion of the Board whether to hold a formal hearing in this type of situation. Unless fhat 
discretion is exereised improperly (which is not alleged here), this ;;ourt will not interfere. The 
mere decision ;'tot to hold a formal hearing :$ \lot in itself a denial of proeedurai fairness; 
Baker v. Canada (Minister of Citizenship and Immigration), (1999) 2 S.C.K 817; 243 
N.R.22. 

[23] Likewise, I find no proeedura! dnfairness in the OEB laking into account industry 
practice. The Board is a highly speclalizee. tribunal. It has eonsiderab!e knowledge and 
experience as to the nature of tb:s partiel.:!ar industry a:1C how it opera:es. fhe Board noted 
that it is not uncommon in the industry for there to be no forfT'al written connection 
agreement. The Board was fully enti:led to draw on its expertise in this regard. nlat is one of 
the distinct advantages of having these types of matters decided by n specialized tribunal. I 
aiso note that both the Toronto Hydro operating lieence and the legIslation contempla:e this 
very situation and provide that an flgrcement consistent with rhe distributor's conditions of 
licence and the legis!ation will be i:npJied in thc absence of a written agreemenL The Board 
also noted that the subd;vision project had been costed ':JJsed on past indJstry practice. Again, 
the Board. is uniquely positioned to dmw sllch a eonclusion based on it:> expertise, While 
evidence of past industry' practice might be neeessary before a court or in a;cas outs;de (he 
expertise of the :ribunal, no such evidence was r.cccssary before the Board here, The matters 
taken into account were witl:in the special expertise of the Board. 1":1C Boan: was entitled to 
draw on that expertise and was not rcq~!ired to give fny notiee of such to the compla:nant 
befOre making a decision. 

[24) Ae;;ordingly, I find no breacb of procedural fairness by the DEB ~n its handling of this 
maner, 

F. STANDAIID OF REVIEW 

Is. the OEB Decision an Order? 

1251 Section ]3(1) of :he Act provides {hat ar. appeal lie:; to :he Divisional Court from iln 
. order of the Board", the making of a rule ,mder s. 44 or the issuance of a code under s. 70.1. 
Section 33(2) stip'.-datcs that the appeal niB)' be made solely upon a question of law or 
judsdietion The first issue {o be detcrm:ned is whether 6e decision of t:lC Boare. in this case 
is an "order" within the meaning of s. 33(1) and therefore subject :0 an automatic right of 
appea~. 

(26( Secticns 19(1) and (2) provide: 



"190) The Board has in alt matters within its jvrisdiction iltltl~ority to hear and determine il!l 
questio!1s of Jaw and fact, 

''(2) The Board shall make any determination in a proceeding by order." 

[27] The applicant aiso relies upon s. 21(2) of the Act, which ptOh'lbits the Board from 
r.1aking an "order" unless it has conducted a hearing on notice to the (lpproprialc parties, 
However, this provision is stated to be "subject to ar,y provision to the con~rary in this or any 
other Act". 

[28i Section 75{4) of the Act is an J¢xample of a situation in which an "order" may be made 
without a hearing. I( provides that where the Board is of the view that a licensee has failed to 
comply with the conditions of its licence, has gi ven notice to the licensee of its intention to 
make a compliance order and has not received a request for a hearbg from the tiec:1see within 
the 15 day time limit, the Board "may make an order". However, the fad that some deter
minations made by the Board uJ'lder s. 75 are "orders" slibject to L1e appeal right, docs not 
mean that ever), decision made by the Board in the ildministration of that section wiU 
necessarily be an 'jarder". The Board performs !"any functions under tlte Act. Some are 
judicial. or quasi-Judicial, in nature; others nre morc administrative. In my view, a decIsion by 
the Board {h3~ it is not appropriate to initiate the proeess leading UP!O a beari:1g under B, 75 is 
more administrative than judieiaL Tlla: is not to say that important interests of other parties 
are not affected. Often they will be. However, in :Tly opin:o:1, a decision no! to proceed further 
t;!"!der s, 75 is simply a deeision not to make an order. h is not i:self 3:1 order, and is not 
subject to the appeal right set out in s. 33 of the Act. 

Jndicial Heview 

[291 The OEB supervises the terms upon w!,ich electncal power is supplied to Ontario 
residents Graywood was no~ able to simpl)' retain somebody other !han Toronto Hydro to 
connect electricity to its subdivision. Graywood attempted to obtain relief fro!"!1 the civil 
courts in respect of its contract wi:b l~lronLo Hydro, but its case was dismissed on the grounds 
that the OEB had exclusive jurisdiction to deal with the matter: Graywood Investments v. 
Toronto Hydro-Electric System Ltd" [2003" O,T,C. 431; :2003] OJ, No, 2091 (STJ,), 
affd. [2004] 0.1.1\.10.193; 181 Q,A.C 265 (CA.). Whether or not Gmywood was required LO 
proceed with Toronto Hydro on i'.:s terms under the old monopoly regime, as opposed to :he 
new rcgin~e> is a f't1atter of considerable financiai consequence for Grayw;);)d. Therefore, 
although the Board's decision not to proceed against Toronto Hydro was not an "order" 
sub-ject to appeat, i~ clearly affeeted the :egal righL'i. powers Dnd liabilities ~)f Graywood, As 
such, it is a st3.tuto:"}' power of decision and subject 10 judicia: review by this Court, 

Standard of Review 

[301 The Supreme COU!1 of Car.ada fLlled in Pnsilpanathan v. Canada (Minister of 
Citizenship and Immigration), [1998] 1 S.CR. 982, addendllm [1998] 1 S,CR. 1222; 226 
N.R. 20!, lhat a "pragma:ic and fllnetlo;-,aj approacb" shou!d be Ie.ken in cetermining the level 



of deference to be accorded an administrative tribunal. The reviewing court is required to 
evaluate each situation taking into account feur k1ctors; (l) whether there is a privat1ve ("(Hlse; 
(2) the expertise oftne tribunal; (3) the purpose of the legislation as a whole and the particular 
p:-ovision in tssue, and (4) the mtlm: of the question beiore the tribuna;· Pushpan~tftan, 
supra, at paras. 28-38. 

[311 There is no privative clause i:i the Act. There is a right of appea1, but lin'itec to questions 
of law and jurisdiction, As ;'loted by the DivL~iO;'ial Com~ in Consumers' Gas Co. v. Ontario 
Energy Board ct 01.. [2001] O,A,C, Uned, 287: [2001] OJ. No. 5024 (Div, 0,), a< para 3, 
that is a factor which places the Board "on a continuum short of patent unreasonableness", 

132] The OEB is a highly specialized tribunal with considerable expertise. Consumer's Gas 
Co. v. Ontario (Energy Board), supra. was a judicial review of an OEB decision permitting 
Consumers Gas to use the value of past ratepayer beneftts to pay deferred taxes amou:1:ing to 
$50 millioll. The Divisional Court applied a "reasonableness" standa:-d of review, emph;;,s.lzil~g 
the importance of deference due to the Board's lllgh level Q<f expertise. Carnwa:h, J., nored, a: 
para. 2: 

"The standard of revie\v is reasonableness, 10 applying a pragmatic and functional approach, 
we have cO:1sidered [he high leve! of expertise {he Borne bnngs to its mandate - the babncing 
of a reasomlb:e price to the eonsumer with the necessity of ensuring a viable monopolistic 
utility that earns a reasonable return on its capita! investmenL The following are but some of 
the adivities of the Board requiring expertise: 

- economic forecasting 

- familiarity with accounting and income lux pri:1c1p!es 

- special features and requiremer.ts of a r.lo:1opo:istic ulility" 

1331 Whi!e the expertise brought tel bear by thc OEB In the case at bar is somewh3t different 
frorn the situation before the Cm:rt i:l the Consumees GflS case, it is 110 less complex or 
specialized, The Board was required to balance the interests of the conSllmer with those of 
electricity distributors, suppliers and contractors, all within the context of a market that was 
moving from a monopolistic structure to one with some aspects of competition, but still 'with 
supervision and controls. The OEB's expertise includes not just the provision of ele<.:-tricity but 
many other aspects of consrru~tion, engineering and subdivision p\snn:ng Rr.d centroL The 
specializ.ed natL;re of the OEE's expertise demands a relatively ~ligh degree of deference to its 
decisions. 

[341 Thc nature of the ~egis!atior. involved also St.<PPClf!$ a deferential star.ca~d of review. The 
subject r.li\ttef is speciabed ;l;)d corcplex, :nvoiving the baJancing of ma:;y different levels of 
public and pdvatc interests. Further, the partieu\ar provision before- [he- Board in this case 
dealt with the phasing in of a new competitive regime and was squarely within the public 
Intere$! mandate and expertise ofthe BO:l.!d. 
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(35] The matter decided by the OEB was whether t!-Je Graywood subdivision project fell 
wi[h~n the new cornpetitive regime, This required the Board t;) decide whether the project was 
"subject to an agreement" with Toronto Hydro prior to November t, 2000. This invc:vcs 
questions of law as to contract formation find statutory interpretation. However, it is not a pure 
question of law. To answer the question b:!fore it, the Board was also required to conside: tbe 
dealir.gs between the parties and make findings of fact. Accordingly, the question decided by 
the Board was one of mixed fact and law. As such, it is less likely to be held to the standard of 
eorrectness often app:ied to pure qucs:ions of law. Or: the other hand, although there are 
factual aspects to :he question, (hey did not involve determ:nations of disputed ques!iGlls of 
fact or find ings of credil:: ility. 

[36] Taking all of these factors into aecoun:, I am of the view that the appropriate sta"d ard to 
be app:ied is one ofreasonablen:::ss, The OEB is not required to be "correct" in its decision. It 
IS :lOr the court's role, therefore, to substitute its own determination for that of thc Board, 
Rather, the court must only interfere \v1:h the OEB's decision if it :5 an umeasOl~able 

construction of the law when eonsidercd in light ofthe established facts, 

G. ANALYSIS 

(37] The OEB found there was no unfairness to Graywood :n requiring it to proceed under the 
old monopo(istie regime, such that it was obliged to have Toronto Hydro construc~ and :nstal! 
its c:ectrica; syste;n at prie~s fixed by TOro!lto Hydro, This finding was based on the Board1s 
review of the construction plans and industry practice and its conelusion [~1at Gru)'Wood had 
costed the subdivision based on the projected electrica: prices under the old regime. This was 
a reasonable conclusion on the Boa:-d's par! and I would not interfere with it. 

[381 However, the OEB's decision cannot be based soleiy on tts view of what is fair in thc 
circumstances. There was a system in place with establ !shed rulcs fur the t,a.nsittotl. The OEB 
was rcquired to apply thosc rules. If GraywDod's project was not subject to ''tm agteer.1cnr" 
w:th Toronto Hydro pr;or to Nove;nber l, 2000, then Graywood was entitled to the benefit of 
the new Icgime even if thai resulted in an unforeseen eco:'lomlc benefit to Graywood. 

[391 Th.e central and dispositive fi:1ding made by :he OEe was that an "implied agreement had 
beer. entered into prior to November 1, 2000". Tbe Board does not set out the terms of that 
impl!ed agreement, nor the operative date of the agreement. However, in the very next 
sentence following the finding of an ;m;:died agreement, the Board not~s thal in past indllst:y 
practiee there is often "r,Q forma! oiler to connect !lnd associa'.ed written cor.nection 
agrcement". The logical inference is that the Board was of the view thut even th.ougb the:"e 
was no written conn~c~ion agreement prior to "November!, 2000, i: is ofter; the case that 
projects wOlild not have such a written agreemen;. and the Board therefore four.d there was an 
"implied" ccnr.ection agreement prior to that date. 

{.:to] The basis for the OEB comi::'lg to L'lHt condusion was the fact that Toronto Hydro had 
been involvee with t.'le project from 1999, having undel1aken the preliminary design work tor 
the elect!"i;::al dlstr:bution system. Further, Graywood had cO!;1mitted to proceeding with the 
project prior to October 2000 as evidenced by the insla!lallor. of m,Jr.icipal services. Once 

http:associa'.ed
http:dealir.gs


again, there is no issue with respect to these findings. The fact that Toronto Hydro did the 
design work in 1999/2000 is uncontroverted. Likewise, the OEB's conclusion on the evidence 
before it that Graywood had eomrr.~tted to go:ng ahead wi':.h the project prior to October 2000 
was <I reasonable one. 

[41] If that had been the entire evidence and Toronto Hydro had proceeded with the 
construction and insral!atiofl of the electrical distribution system in the abser.ce of a written 
conr:ection agreement, l \V::mld ~ake no issue with the GEB's cenclusioi1 of an "implied" 
conr.ection agreement, nor with the reasonableness of the Board's conclusion as to the timing 
oftbat imp!ied agreement. However, that was not the entire evidence. The OEB was aware of, 
but did not refer to, the tact (hat Graywood and Toronto Hydro had an uctua! written 
connection agreement witb respe;:;t to this project. The eVidence is clear that Toronto Hydro 
was net CG:1tacted with respect tc doing the :nstallalion until after ~cvcmber 1,2000. Toronto 
Hydro tben Insisted on a fornlal written connection agreement before proceeding. Tbe 
contract was drafted by Toronto Hydro and Toronto Hydro dated the contract November 8, 
2000, even though it was actually drafted and signed a month or so later. The question 
therefore is whether the OEB's finding of an implied connection ag,eencnt pdor to November 
1,2000 is reasor.able in ligbt of the ex;sten;:;e of an aetl.1al written cennection agl'eemen~ dated 
November 8, 2000. 1:1 r::1y view, it is flOt. 

[42J There 3re many situations in which it may be approprkne to find an implicd ag:-eerr,ent in 
the absence of a formtll written cor.tract. The Cor.ditions 0;' Sel'vi;:e attached to Toro;Ho 
Hydro's license and the Distribution Code provide for such an agreem~J1[ being implied. 
However, both comemplate that the agreement will be implied enly once services have been 
connected and if there is no written agreement in place (see paragraph 10 above), This is 
consistent with basic contract law, A contract comes into existence Gnly when its essentird 
terms have been agreed upon by the parlies. While s"len an agreement may be implied from 
the conduct of the palties, there must nevertheless be .some indlcation of a meeting of the 
minds and an intention to be legally bound. The principle is succinctly stated by the British 
Col~lmbla Court of Appeal in Arding v. Buckton (1956), 20 WW.R. 487; 6 D.L.R.(2d) 586 
(B.C.C.A), as follows (at para. 12): 

"From the authorities it would fo:low that a contract lnay be llllpEed onty wher: the conduct of 
the perties indicates that they are proceeding on the basis of some legal relation so that the 
function ofihc court is merely to find as a fact that relation with irs auendDnt obligations and 
rights which the parties have so indicated by implication bdt hay~ failed to expre~: Falcke v. 
Scottish Imperiallnsur. Co" sl.1;;ra, [{l886) 34 Ch.D. 2J4]; McKisskk~ Alcorn l :\1agl1us & 
Co. v. Hall, [1928] 3 W.W.R. 509; Leigh v. Dkke'on (1884) 15 Q.B.D. 60; 54 LJQB 18." 
(Emphasis added) 

[43] The partiesl:ere chose ro date their centrad November 8,2000. This was not inadvertent. 
Toronto Hydro drafted the contract 1n December 2000, It was delioera:ely back- dated to 
November 8, 2QOO to reflect the pcb! at which Teronto Hydro was tJrsl cor:tacted by 
Graywood with respect to the installation of the distribution system. In thc face of that 
evidence, it is simp!y not reasonable to fmd :bal the agreement arose by Implication earlier 
than November 1, 2000. 
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(441 Chapter 3 of the Code came into force on September 29,2000. At that lime, there was no 
existing COnTract hetween Toronto Hydro and Graywood. To:o'1iO Hyd:o had comple-ted its 
contract for the des:gn of the distribution system in June 2000. Gra)wood had paid for the 
ces:gn work in advance In December 1999. In 1999 when Toronto Hydro was retained to do 
the design work, it may welt have been the expectation of the parties that Tcronto Hydro 
would also be doing t::ie installation, At the ttme, TorontO Hydro had a monopoly and, absent a 
change In the legislation, Graywood would have had no choice but to retain Toronto Hydro 
for the installation. However, an intention to enter into a ccntracI, or eve:\ the shared 
expectation that a cor.tract would eventually be formed, does r.ot mean there IS an agreemer.t 
ur..:il those intentions coalesce into a meeting of the minds and the formation of a eon tract 
Absent such a meeting of the minds, the contract does not arise, whetber by implica1ion or 
otherwise. As of September 29, 2000, the new regime was in foree and it applied to all 
ongoing projects 'Jnless they were "subject to an agreement entered inlo prior to November L 
2000". The exception provision is not framed ,0 exclude a!1 projects in which preliminary 
design work has already been done or where the parties have ~ad discussions about entering 
into a contract. The exemption is clearly stated 10 apply to situation in which ,'011 agreernent as 
been "ectered lnto". The Board's finding that Graywood and Toronto Hydro had by impE~ 
cation entered into agreement prior to November!, 2000 is uns~lstainable on the cviden;:;e and 
is an :.lnreasor.able conshucrion of the scope of the exemption provision. 

f451 I have considered whether the OEB's finding of ar. imp! ied agreel:1ent is a refercr.ce to 
the agreement for the desig:1 of the distributio:1 system, rather than the eonnection agre.:ment 
1 do not believe the Board's decision can ;-easonably be constrned as refcr::ing to an illlpl:ed 
design agreement The design agreement had been entered into the year bctoa~. had been fully 
performed by Toronto Hydro and had been paid for by Graywood. If :he OEB meant [n8: the 
ex:sleTlCe of tbe design agreement prior to Novembet I, 2000 triggered the exemption 
provisiof'., it surely would have simply said so There would be no need Lo "imply" such nn 
agreement prior to November 1, 2000. The design agreement clearly existed prior to that t:ll1c. 
indeed, it had been fll\!Y performed ':Jy then. In my view, it is dea: from the Board's reasons 
thal the agreement it implied was a conneetion agreement. It may weI! be the case thm the 
exemption provision is capable of a broader construction than that, such Ibat other types of 
agreements might also result in exempting a parrieular project from the new regime. Hcwever, 
it is not surprising that in me context of this ease the Board interpreted Article 1,7 as referring 
to a cor-neetion ,agreement. It is the COntraet for the connection of services which Graywood 
soughl to have to have gcverned by lhe ne\-.,. regime. Ch8pter 3 cf the Code deals with 
connection agreements. The agreement at issue be~ween Graywocd and Toronto Hydro is }) 
eonnection agreement. The centra! issue is whether that connection agree ment is governed by 
the new regime. It makes perfect Se!15e, therefore, thai it is the timing of tha~ eonnection 
agreement that governs whic;) regime will apply. 

H. CO:';CLUSION A:';O ORDER 

(46] As I have a:ready noted, the OEB is a tribunal with specialized expertise. The 
interp:ct3tion and application of the r,ansirion provisio:"ls :n the Distribtltlor~ Code falls 
squarely wilh:;) that expertise and is en:itled:o defeienCi'. ! have no d~ffieu!ty accepting all of 
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the factual and policy considerations noted by tbe Board. However, the question of when this 
particuhw contract was ente~ed into is not really dependa:1t upon findings oft:1Cl, or po: icy, or 
statute inteQ!'etalion" The quest:on is whether an agreement can be il':1plied prior to ~he d<1te 
upon which the parr;es actllally entered in~o il, based on :he t:'v;:t <;hat the parties had <I prior 
contract in relation to the Same project. Tha: is more a s~!'alghtforward question of law and 
less within the special expcro:ise of the Board. AU thaT eXisted prior to November 1, 2000 '.v<iS 

an already fully performed design agreement and the expec:i1tion prior (0 September 29, 2000, 
based on the thefl existing monopolistic regum:, thai TOfo!lto Hydro would evenmaHy be 
retained to install the system as well. In my view, the Board's finding ofan implied agreement 
prior to November i, 2000 was an error of law and unreasonable. It cannot stand" 

(47) The Board's decision is quashed. 

r48) The applicant also sough: a declarat:on thnt its subdivision project is governed by the 
ne...\! Code, (':Ie issuance of a notice of :ntention to suspc:1d or revoke Toromo Hydro's !icence 
and ancillary relief by way of fi:l accounting. These are matteI'S wi~hjn the sole jurisdicion of 
the OEB. It is not appropriate for th;s Court to usurp the fur~ct;on of the lribunal by making 
such orders. 

[491 This matter is remitted to the OEB for its further consideration, based On this Court's 
finding that the connection agreement between Toronto Hydro and Graywood was entered 
into on November 8, 2000. 

[50Jlfrhe parties cannot agree upon costs. written submissions may be forwarded to the court 
within 30 days. 

(51) Pitt, J. [dissenting;: This is an application for judich\1 review of a decision of the 
respondent, Ontario Energy B02lrd {OEB) holding that the subject subdiVISion was "a project 
that was the subject of al1 agreement" entered into by Oray'Wood Inves:me:1l$ Limited 
(Graywood) and Toronto Hydro-Electric System Limited (Toronto Hydro) before November 
1,2000. 

(52] I have read the reasons for judgmem of my colleagues. I have nO disagreement with their 
anaJysis of procedural f;;lrness. judicia! review or st<indard of review. However, I disagree 
with their i;one{lls;on that ~he decis;on of the respondent was e:~her incorrect or unreasonable 
for the reasons tea: foHow, 

[53) The ~1:ldis9u:ed evidence before the OEB was thal: Toronto Hydro (up to 'Iovember I, 
2000) the sole supplier of electricity, and Graywood in its capacity as the develope: of rea! 
property known as Warden Avenue Hydro Corridor Residential S~lbdi\'isjon. had discllssions 
about the supply of electricity for the project, commencing in November 1999. 

1541 On July 14,2000, the OEB approved and published the Distribution SysLern Code (the 
"Code"), the Object ofwhicb was to end Toronto Hydro's electrica! monopoly. 



1551 On September 29. 2000, $,1.7 oftbe Code was amended fiS follows: 

IThis Code comes In:o force on the day subsection 26(1) of :be Electricity Act comes into 
force with :he fo:lowing exception, 

"All of Chapter 3, Connections and Expansions and Subsection 6.2.3. of Section 6.2, 
Responsibilities to Generalors come into force on September 29, 1000. T'1ese provisions do 
nol apply to projects that are tilt:: sUbject of an agreement entered into before November 1, 
2000." 

[56] By lor-e 27, 2{){)O, Toronto Hydro had already completed and forwarced to Graywood a 
design for the underground electrical system for the project, which was duly paid for by 
Graywood, 

[571 h is not disputed that as of November !, 2000, there was no h:gaHy enforce3ble 
agreement between the parries for the instal1atiQf! of th: ur,del'ground electrical distribl;tion 
system tOr the projec., 

THE PROCESS 

[58J The dispute is rendered more complicated than it needs be bec3tlse when Toronto Hydl'O 
advised Graywood ;n July 2000 that r:,e Warden Avemlc project was considered to be subject 
to an agreement prior to November I, 2000 and, therefore, was reqUl::ed to :,ave i'.s 
installation done by Hydro. Graywood tiled a complaint to the OEB alleging thai Toronto 
Hydro was in breueh of its licence by virtue of the position it had taken with lespect to its 
installation rights. 

159) The OEB rcfused to accede to :he request of Graywood, tak:ng the view tbat the Warden 
project was, in fact, "subject tc an agreement" , The OEBls decision was issued in the :orm of 
a letter [0 Graywood's counsel. The relevant portions of which ace as folioVts: 

"Based on the information provided, the Board finds that an implied agreement had been 
entered into prior to November l, 2000. 

"The Board n::!ds that in past ind..Jst:·y practice, :here is often no ;ormr:;[ offc: to conneCl and 
assoeiated wri:ten connec:ion agreement between part:es on a specific. The evidence 
demonstrates that Graywood had agreed to Toronto Hydro undertaking preliminary design 
work with respect to the Project The evidence further demonstrates that Toronto Hydro had 
been included ]n the Project for approxima:ely a year prior to November I, 2000 and that 
Graywood was coml--litted t:J the Project as: fTldnic:paJ servicing had commenced prior to 
Octobe: of2000. 

"Further, the Board finds that no unfairness has resldted as clearly the Graywood Project was 
costed on past industry praetice. 



"The Board fl:1ds tha: Toronto Hydro is not rec,uired to comply wi:h the requiremems of 
Chapter 3 of the Code for this Project. Therefore the Board finds that Toronto Hydro is not in 
breach of its licence and the Board will not issue a notice of its intention to issue a compliance 
order under subsect:on 75(2) of the Act." 

1 have produced these portions of the letter becaLise the applicant has treated it as evidence of 
the umeasonableness of the OES's position. 

[60] t respectfully disagree with the applicant for the fol;owir:g reasons: 

STANDARD OFREVlEW 

[611 An application of the pragmatic and fu;)c~jol1al approach mandatc-d by Pusbpanathan v. 
Canada f'linister of Citi1'.enship and lmmigration), [1998] 1 S.CR. 982, addendu111 [1998] 
1 S.C,R. 1222; 226 N,R. 201, reveals: 

Privative Clause: The Act does not col1tair: a privative ;:~Juse. There is a st3tutory tight of 
appeal oriy upon a question oLaw orjurisdiction. 

Expertise: As pCI' this COLIrt in C<lnsumers' Gas Co. v. Ontario Energy BO'I.d et aI., (2001] 
OAC. Uncd. 287: [2001] OJ. No. 5024 (DiY. Ct.), the OEB has a 'high 'evel of experUse'. 
The OEBA provides the OEB with exclusive jurisd.ction to r.ear and dete,mir.e nil (;Llestio;lS 
onaw and fact, Clnd its dec:sioos or. fact arc not open to review. 

Purpose of the OEBA: 111C p\lrpose of the OEBA is to nlaintain JUS! and reasonable ra:es with 
respect to electrh::ity. 

Nature of the Problem: The nature of the problem in this case is whether the Project was 
sllbject to an agreement entered into before November 1,2000, within tbe meaning of s. 1.7 of 
the Code. 

In my view, the standard of review ought to be reasonableness. 

ANALYSIS 

[621 : agree wit;' the respondent's new thM the question whether the project was subject to an 
agreement entered into before November 1, 2000 within the nleaning of s. 1,7 of the Code is 
more appropriately viewed as a question of mixed fact and law, and tl'.clt the GEB's decislor. 
on that issue must be afforded a high degree of deference. The "law" compo'ient or that lsst!;: 
:s rhe i:!:erpretation of the provisions of the Code, as they relate to the proper management of 
a lyu.jor transition from monopoly to competition under the OEB Act, rother than general 
contractual principles. The detennin<1tion is "fact~ln:ensive", and involves an assessment of 
specialized facts and relatlonships, which are at (he COfe of the OEB's exclusive ].Jrisdie:ion. 
See Ryan \'. Law Society of Ne¥.' Brunswick, [2003] I S,c'R. 247; 302 N.R. ;; 257 N.RR. 
(2d) 207; 674 A.P.R. 207; 2003 sec 20, at para. 41; Dr. Q., Re, [2003J 1 S.CR. 226; 302 
N.R. 34: 179 B.C.A.C. 170: 295 WAC. 170; 2003 sec 19, at p. 240. 



Frankly, if the quest;on were as the appellant has fonmJlMed it, there would really be no issue" 
ContrAetual rights are proteeted unless rhe iegislative language pmporting to infringe ~hem is 
explicit and unambiguous. 

(63J There W,lS evide;'!ce to support the OEB's view that the project was. subiect to an 
agreement, not the least of whieh was tbe exislenee of an agreement fo~ the design work" 
Nothing in the Code suggests that an agreement must mean an "agteemenl for installa:ion"" 

IMJlt is t..:seful. in my view, to reel.1gnize that s. 1.7 of the Code was amended to establish a 
·cut·off dJte" for ending the monopoiy and introducing competition. The use of the 
expression "projects thJt were subjecl to an ag;eement' gave the OEB the flexibility to divide 
projects into different categories based on the stage of developmen;. :n terms of the 
relationship with Toronto Hydro, 

1651 The object of the exercise in which the OEB was engaged was not to make lep,1 
determinations 0(\ whether a certain "irnplied agreement" {to use (he imprecise term used by 
the OEB) had become a full blown enforceable agreement. Jt was rather to determine whelher 
the Warden Avenue project was one of tbose projects that was alre:ldy subject to an agre¢ment 
i.e. whether it was to be governed by the old regil"!1e or the new regime, Toronto Hydro had 
been Involved with the project for a: least :line months prior w the annmmcement; the project 
would have been budgeted on the basis that Toronto Hydro, the only st.:pp)ier of electdcity, 
would have been the installer and suppl;er. There was an exeeuted agreement with resrec: to 
design, and mueh Jiscu$sior.: about the installation had already taken plaee. It Watl:C" have 
been the expeclatjo~) of the parties and ~n their eon:emp!ation, at least up to the date of the 
announeement of the new regitne in July 2000, that the installation would have bee:1 dOI'1e by 
Toronto Hydro. 

(66) In making a determination on the j·easonableness or s.ueh a deeisiol~, it seems 10 me 
in;perative to consider rhe practical if;,plications \)f the decision urged upon the court by the 
appeEants. No developer, who had not signed a ;;;ontract by November 1,2000 would consider 
]tself bound by the requirements of the old regime once the armounce:nent of the new regime 
was made, Accordingly, whatever ruse or subterfuge that would postpone the finat execution 
to a date beyond November t, 2000 would likeiy be attempted if a postponement were 
perceived to prodl:ce an advantage (0 the developer. Effectivc:ly, :he whole coneept of a 
transitional period lfrom July to Noyember) would be rendered [leademic. T:-te new regime 
would have effectively begun or; the date of thc annour.cement. As j adumbr3.ted erdiet, 
deve!opers with enforceable agreeme:1:s would not, in any event, luve been affec;ed by 
char~.ges in ~re policies of the OEE. It would have bee~ unnecessary to refer to them i:1 the 
new Code. Cleady the stipulation oC a trans:tion pCrlod was d:signed to deal in a rair manner 
with developers in the grey area. 

[671 The construction of written instruments: 

": 2-046 Law and Fact Tbe eonst~'Jctlon of written instruments is a question of m;xed law and 
fact. The cx;prc.'!sior: 'eonstruct:on' as appiicd to a document includes :wo things, first, the 



meaning of 6e words; and, secondly, their legal effec1, or the effect which is to be given to 
them. Construction beCO:l1CS a question cf law a seen as the- true meamng of the words in 
which an instrument as been expressed and the slirroundiLlg circumstances, if any, have been 
ascertJlned as facts. Howe-ver, the meaning of an o:dinary English word, of technic-HI or 
commercial terms and of latent ambigclties, and the discovery of the surrounding 
circumstances (when they are relevar,c) are questions of fact." 

Casurina Limited P9rtnership et aL v. Rio Algom Ltd. et 01., [2004] OJ. :-;0. 177; 181 
OAC 19 (C.A.), at para. 3d, citing Perry Y. 1',10' Corp. (2002), 164 B.C.A.C. 152; 268 
W.A..C. 152 (CA.), at para. 14 referring [0 H.G. Bea!, ed. Chitty on Contracts 28 Ed. 
(London: Sweet & Maxwell, 1999}, al paras, 12-043 and 12~046. 

(68) It was at a minimum, en"!inenrly reasonable for the OA.B to interpret "projects subject to 
an agreement" in the manr:er that;t did. 

DISPOSITION 

[69] ! would dismiss the application. 

Apphcation a:lowed. 

Editor: Rodney A, Jordan/gs 

[End of document] 
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ChapterS 

SCOPE OF JUDICIAL REVIEW 

8.1 INTRODUCTION 

A court's powers of review are narrow. It does not retry the matter that 
was decided by the tribunal. A reviewing court is not concerned with the 
merits of the case before the tribunal nor with the wisdom of the tnbu
nal's decision. Its sole concern is whether the tribunal properly exercised 
powers conferred on it by statute,! 

Only the decision of the tribunal is reviewable. The tribunal's reasoru 
for decision may be considered to ascertain whether the decision was 
arrived at by reviewable error. However, the reasons alone cannot be 
quashed leaving the deci.<lion intact.2 A person who is content with a tri
bunal's decision cannot complain about comments made by the tribunal 
in its reasons. Furthermore, if content wHh the final decision, a party 
may not apply for judicial review of an interim ruling.' 

B.2 THE POWERS OF THE TRIBUNAL 

Since a tribunal has only those powers conferred on it by statute, a court 
may review its constating statute to detennine whether it had the power 
to do what it did. Regardless whether the tribunal's action was desirable 
or reasonable in the circumstances, if the bibunallacked power, the act is 
subject to judicial review and the court will determine whether the tri~ 
bunal had the power to do the act.· No deference is given to the tribunal. 
A tribunal's decision that it had the statutory power to make the order or 

TlllnsCall1'l/la Piptline5lJd. v. Bl'.llnimare (Tl1WIIsllip) (200), 166 D.L.R. (4th) 403 at 446-448 

(Ont CA.), leave to appeal to S.CC. refused October 19, 2000. 

Libby, McNeill & U/:>by rfCllrllllfa LId. v. U,A.W. (1978), 21 O.R. (2d) 362 (CA.). 

UfliJfd Brotlstrhoa1 "/OJrpenltrSllnd JoilltT5 0/ America, Local 1023 v. l.avioiell£ (1998), 199 

N.B.R. (2d) 270 (CA.). 


Syndical des Emplayt:s dt Prcrluction du QM. v. Canlllfil (lArour Relariuru Boord] (1984), 14 

D.L.R. (4th) 4S7 at 478-80 (S.CC). 



1M 

dEcision must be romx::t' Likev;.ise, the tribunal's interpretation of the 
Constitution Act' tu derennine the scope of the powers conferred by 5tat· 
ute must be- correct} 

Although a COUlt will not defer to an jncorrect, though reasonable, 
interpretation by the tribunal of its powers, well articulated reasons 
written by a tribunal expert in It« field may persuade a court t.."'-a! the tri
bunal's interpretation is the correct one, and may also give the court a 
tacf:ua1 context in which to i.n!erpret the statute 60 as to avoid an imprac
tical interpretatioo in the abstract. 

A statutory provision prolubiti.'1g review by a C(Yurt of a tribunal '5 acts 
cannot prevent a OO1ln from revie~ing whether the tribunal nad power 
to act as it did,· Such a provision is typkally called a "'privative clause" 
(these clauses are discussOO. below}, 

"Where two tribunals make orders that impose conflicting obligations 
on a party, so that compliance with one order results in a violation of the 
othel:' order, and where each order is within the powers. of the trIbunal 
and is not unreasonable, a court may decide wNcli order takes prece
dem::e.~ 

Not aU interpretal:ions of a tribunal's ronstating statute relate to its 
powers foact. Often a tnbunal must interpret a provision of its sratute so 
as to apply it to facts and dedde the merits of a case. Courts are wiL, of 
applicants who, in an attempt to reduce the deference given by the court 
to the tribunal's decision, label statutory proviSions as restricting it tribu
nal's powers. Thetrlbunal's interpretat::on of statutory provisions for the 
purpose of dt."dding whether an order should be made in the c:ircum
stances of !:he case rereive9 curial deference from the courts. Ukewlse, 
t:"e trib\,;Ital's choice of orders from a variety of orden; permitted by the 
statute is enctled to deferert<.-'e.l~ Some statutory provisions are difficult to 
classify as being dearly of one type or the other. It is difficult to decide 
whether they confer powers upon the tribunal, or whether they are a:.m
ply the typt' of provision that must be interpreted to administer U:e stat
ute. For example, some provisions empower a tribunal to issue an order 

SJilfdialt Jet E!'fIploytlid£ Prf.dm:tirm du Qli/.,. ~ (li.!/:(:I<r RlIol!tGM fJiXIrd), Ibid; SJ/!it/j
Cl>t i'Ja!hmafliee Empwyh * It< e:.m:~s;Dn SroIlIirc IVgiC'llate d~ 1'0001r.l.lutlis v. UII!.m des 
EmFI.~. d( Service (1988), 95 N,.R.161 ill 204, W (S.C.C.j. 
CQl1slillo1t0!! M, 1961, ooillg Schedule 610 the C4IIMii &l1981 (t!X).. 1982,.,::, 11. 
Weslr:0051 En"sy Int, v. Ciloodu fNalilJt1~ Energy 84,) (199$). 156 D,LR Hth) 45& at 478 
(S,C.q. 

, Crl't'U'(' v. Qui. :AGJ(1961),. 38 NJt 541 (£CC.); QIII, (AGJ '(1. [amlll, [1m! 2S.CR 636 
at 655, But !lee: Ilryro u, Col\. W, (199,3), 102 D.LR. (4th) em (Seq. 

• 	 B.C 1tiql«mt Gl. f>.. SluwCtobi.: S,'ttflllS (B.c.) Ltd. (1995), 125 D.L.R. gth)44.1 (S.c.Cl. 
!t 	 CU,P.£., 1...oaJ1301 v. Montrwi (CUy) (199'7), 144 OUl (4th) '571 .. 1 ~ l$.CC.); FbyiU 

Oaf ,I,.f,:/ttS inc. v. C/JI'IAdir (lArulir RdatWII' f.budl (1996),. 133 D.L.R. (4th) 119 (S.c.c.); 
S'Mdl~.t N!1ti()(\Q/ d~ Empl¢ til! fa C(IJ!!Jtlission Srol4ir( Ngwllaie de I'O~Wcu.;is v. Urrum 
iks E'!:{!lflljia d;r Wvicr, S\lprl<. note 5; C.U,}>.f., ~ %3 v, N R (LiquO!' O,t,p.), [1919J 2 
S.Clt m It 23-5; VQ/w Vlnadll Ltd v UAW" (Qclll 720 (1m), 99 O,L,R. (3d) 1<J3 <It 202· 
M (S.c.q. 
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On appeal from the judgmem of Justice John A. Desolt! of the Superior Court of Justice, 
dated January 6, 2Q09. 

Sharpe J,A,; 

[1] Tks appeal involves a question as to the jurisd;ction of [he Ontario Energy Board 

(the "Board"), namely, the extent of the Board's exclusive jurisdiclion to deal with legal 

and factual iss.ues :aised by 2. party ciai:r;ing damages ari&;eg from ~he lise ofna~llral gas 

storage pools. 
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Facts 

[2] The appellants are landowners m a rural area near the Township of Dawn-

Euphemia. Their lands form part of the Edys Mills Storage Pool, one of 19 natural gas 

storage pools operated by the respondent Union Gas Ltd. ("Union") as part of its 

integrated natural gas storage and transmission system. Natural gas storage pools are 

naturally occurring geological fonnations suitable for the injection, storage and 

withdrawal of natural gas. 

[3] In the 1970s, the appellants (to be read in this judgment where necessary as 

including the appellants' predecessors in title or interest) entered into petroleum and 

natural gas leases with Ram Petroleums Ltd. ("Ram"), Those leases granted Ram the 

right to conduct drilling operations on the appellants' properties in exchange for a 

monthly royalty payment on all oil produced. In October 1987, the appellants entered 

into Gas Storage Leases (the "GSLs") with Ram, which ratified the earlier gas and 

petroleum leases and provided the appellants with a 10% profit share of all of Ram's 

earnings from storage operations unless the leases were assigned to Q third party. The 

GSLs required the appellants' consent before such an assignment could be made. 

[4] In August 1989, the appellants agreed to Ram's assignment of the GSLs to Union. 

The appellants assert that they consented to the assignment on the understanding, based 

on representations made by Ram, that they would receive significant crude oil royalty 



Page: 3 

payments from Union under the earlier leases. However, shortly after the assignmont, 

Union ceased oil production and all royalty payments ceased. 

[5] In 1992, the appellant Snopko entered mto an Amending Agreement pUfSlJ.ant to 

whleh Union acquired the fIght to construct certain roacways on ~er property. In the 

Amending Agreeme:1t, Snopko acknowledged receipt of compensation in respect of these 

roadways while also reservmg the right to make a future claim in relation to wells 

installed by Union. 

[6] On November 30, 1992, the Lieutenant Governor in Council 13sued a regu\ation 

designating the Edys Mills Storage Pool as a designated gas storage area. On February 1, 

1993, the Board issued a Designation Orcer :mder the predecessor legislation granting 

Union's application for an order aathorizing it to inject, store, and remove gas from the 

Edys MiHs Smrage Pool, and giving it pennission to drill and construct the weBs and 

other facilities necessary to connect the Edys Mills Storage Pool to Union's integrated 

natural gas storage and transmission system, 

(7] Between 1993 and 1999, Union paid the a!lpellants compensation p;lfsuan: to the 

:eTIT.s of thelr GSLs and, in the case of the appellant Snopko, pursuant ~o t~e i992 

Amending Agreeme.r.t. Union also provided compensation to the appellants Lyle and 

Eldon Knight pursuant to a Roadway Agreement they had entered into, which provided 

for certain annual roadway payments. 
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[8] The Lambton County Storage Association (the "LCSA~'), 0: whle;1 the appellants 

were members at the relevant time, 15 a volunteer association representing approximately 

]60 landowners who own property within Union's storage system. In 2000. the LCSA 

brought an applIcation before the Board seeking "fair and equitable compensation" from 

Uown pursuant to s. 38(3) of the Ontario Energy Board Act, 1998, S,Q. 1998, c. 15, 

Sched, B (the "Act"), which rec:uires ;} p2.rty authOrized to use a deslgnl!ted gas storage 

area to make '~just and equitable compensat~on" [O!' the right to store gas or for any 

damage resulting from the authority to do S0, 

[9] Union argued that, in the light of the tenns of their leases, the appellants had no 

standing to apply for compensation, In a Decision and Order dated September 10,2003, 

the Board found that Snopko's standing was limited to issues not dealt with in the GSLs 

and !hat the appellant Mc:viurp:"y had no standing, 

[10] Before the remaining issues were decided on the merits by the Board, the LCSA 

and Union settled on the question of just and equitable compensation for all claims 

arising between 1999·2008 that were or could have been raised at the hearing. On March 

23, 2004, the Boa:u approved th:s settlement by way of a Compensation Order. 

[1 ~1 Consistent with the terms of an undertaking giver. by Gnior: to the Board, LJn:on 

ex:ended to all LCSA members who did not receive fu!1 standing an offer to be 

compensated on the same terms enshrined in the Compensation Order. Each of the 
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appellants accepted. The agreements pertainbg to the appellants Lyle and Eldon Knight 

extend to 2013. 

[12J On JanJary 29, 2008, the appellants commenced this action in the SuperiQr Court 

against bOlh Ram and Union, alleging bread: of cont:-act, negligence, unjust enrichment 

and nuisance" 

[13] The appellants advance the following claims against Union~ 

• 	 breach of contract ~ the appellants claim that Union, in breach of their GSLs, has 

failed to properly compensate them for crop loss and other lost incOIT,e arising 

from Union's storage operations (state-r.:1ent of claim, at paras" 26-27); 

• 	 unjust enrichment - the appellants claim that U:110n has been unjustly enriched by 

StOfi:1g gas on and in the appellants' land (statement of claim, at para. 28(b}); 

• 	 nuisance - the appe:iants cLaim that Union's storage operations, which have 

dec:-eased the profitability of their land, caused damage to thei; land and decreased 

their enjoyment of the land. constitute a nuisance (statement of claim, at para. 36); 

• 	 negligence ~ the appellants claim that due to t:nion's storage operat:ons, oil ha$ 

not been procuced from the Ed:ys Mills Storage Pool since 1993 and, as a result, 

the appellants have not received royal':)' payrnents since that time (statement of 

claim, at pam 37{c)); and 

• 	 lermination of contract - the appellants seek a declaration that their GSLs were 

terminated i:1 2006, along with compensation from Unior: 01"; rhe basis that 1: is 

storing gas without a cor:tracr (statement of c:aan, at paras. 34-35). 

[14J The claim against Ram is framed 1n misrepresentation, neghgeno.;. breach of 

comract and unjust enrichment. More impor:antly, the appellants plead that the 
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agreement permitting Ram to assign the GSLs should be set aside on grounds of 

unconsdonajjlity. 

[15] 1:1 September 2008, L'nion moved for summary judgment dismissir,g the eCllon 

against it on several grounds, namely: (1) that the Superior Court has 110 jUlisdictJOn to 

er.tertair. the claim, as it falls within the exclusive jurisdiction of the Board; (i1) that the 

c1airr.s are statute~barred under the Limitations Act, 2002, S.O. 2002, c, 24, Sched. B (the 

';LTAn); fJ:1d (iii) that the claims are barred by the doctrines of res judicata or abuse of 

process. 

[16] Ram took no part in the motion for summary judgment and the claims advanced 

against it by the appellants remain outstanding. 

Legislation 

[17] The Act provides as follows with respect 10 the regu;ation ofgas storage areas: 

Gas storage areas 

36.1 (1) The Board may by order, 

(a) des:gnate an area as a gas storage area for the 
purposes of this Act; or 

(:') ame:1d or revoke a designatlon made under 
clause (a). 2001, 0 9, Sohed. F, s. 2 (2). 

Transition 

(2) Every area th2.: was designated by reg'Jlatlon as 
a gas storage area on :he day before this section 
came mto force shan be deemed to have been 
designated under clause 0) (3) as a gas storage a:'ea 
on the day the regulation came into force, 2001, 
c 9, Sclled. F, s. 2 (2). 
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Prohibition, gas storage in undesignated areas 

37, No person shall inject gas for storage 1TItO a 
geologlcal formation unless :he geological 
formation is within a designated gas storage aree. 
ant'! unless, in the case of gas storage areas 
designated af~er January 31 t 1962, authorization to 
do so has been obtained under section 38 or its 
predecessoL 1998, c. l5, Sched. B, s.37; 200l, 
c. 9, Sched. F, s. 2 (3). 

Authority to store 

38. (1) The Board by order may authorize a 
person to inject gas into, store gas in ar:d remove 
gas from a designated gas storage area, ar.d to enter 
into and upon the Jand in the area and lise the :a:1d 
for that purpose. 1998, c. 15, Sched. B, s. 38 (I). 

Right to compensation 

(2) Subject to any agreement wi:h respect there:o, 
the person authorized by an order u:1der subsection 
(I ), 

(a) shall make to :he mvners of any gas or oil rights 
or of any rlght to store gas in the area just and 
equitable compensation in respect of the gas or oil 
rights or the right to store gas; and 

(b) shall make to the owner of any land In the area 
just and eqeitable compensation for any damage 
necessarily resulting from the exercise of the 
au:hority given by the. order. 1998, c. is, Schec!. B, 
s. 38 (2). 

Determination of amount of (ompensation 

(3) No action or other proceeding iies in respect of 
compensation payable under this section and, 
failing agre·ement, the amour.t shan be deterr,ined 
by tile Board. 1998, c. 15, Sched. B, s. 38 (3). 

Appeal 

(4) An appeal within the meaning of section 31 of 
the Expropriations Act lies from a determinatio;l of 
the Board t:ncer subsection (3) to the Divisional 
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Court, i~ which case that section applies and 
section 33 of this Act does not apply. 

[18] Ir. additior:, s. 19 of the Act pcmrides as foHows: 

Power to determine law and fact 

19. (l) The Board has in all matters within its 
jurisdiction autholity to hear and determine all 
questions of law and of fact. 

Disposition of the motion judge 

[19] The motion judge granted U!11on's motion for summary j:Jdgment and dismissed 

the claim on jurisdictional grounds, The motior. j'Jdge followed the decis\on of Pennell l 

in Re Wellington and Imperial Oil Ltd., [1970J 1 O.R 177 (H CJ.), at pp. 183-84: 

[fJn many caseS where a dispute arises as to the amOl;nt of 
compensation, the first thing a board of arbiiratlOfl has to do 
is to inquire what were the subsisting rights at the time :r,e 
right to compensation arose; and that in some cases such 
inqui:y would necessarily involve the interp~etation of 
agreements in which the subsisting rights were embodied. 

It is with reluctance that I conclude that :he Legislature has 
taker.. away the prima j(u:i(f right of a party to have a dispute 
dete!TIlined by declaratio:1 of the Court 

[20] The motion ~lIdge concluded that s. 38 cor:ferred exclusive jur;sdiction on tr:c-

Board to decide all issues penair.ing to compensation from the operation of the gas 

s:orage operation and that the appenants' claims fell within that exclusive jurisdiction, 

Accordingly, he dismissed the appellants' action, 
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Issue 

[21] While Union su~mits that the appellants' claims should be dismissed on several 

grounds, the central issue on thls appeal is whether the motion judge erred in cor.eluding 

that the Superior Court: has no jurtscictio::1 to entertam those claims against Uoier:, 

Analysis 

[22] Under the Act, the Baud has broad jurisdiction to regulate the storage of nah:ral 

gas, to designate an area as a gas storage area, to authorize 6e injectlon of gas l:1tO ttat 

area, and to order the person so authorized to pay just and eqUitable compensation to the 

owners of the property overlaying the storage area. Moreover, s. 38(3) provides that no 

civil proceeding may be conunenced in order to detenT1ine that compensation. 

[231 T~e appellants concede :hat if their claim arose simply from an :nabHity to agree 

with Umon on the amount of compensation, s. 38(3) of the Act grants the Board 

exclusive Jurisdiction. They submit, however, that as their claIm attacks thc validity of 

agreeme'lts relled upo;'! by UnIOn and alleges breach of contract, negligence, unjust 

enrichment a::1d nuisance, it 1alls ot.:.tside f:1e ambit 0: s. 38 or, at the very least, t:lcre :5 a 

triable Issue as to Jurisdiction that should not bave been decided on a motio;) for summar:.,r 

Judgment. 

[24] I am unable to accept the appellams' submission that the legal characteri:zation of 

thelr claims detemunes the issue of ~he Board's ju:isdiction. It is the subs:ance nut the 

lega1 form of the claim that should detcf1Tl:ne the issue of jurisdiction. If the subsrance 0: 

.. 

~ 

5.', 
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the claim falls within the ambit of s. 38, the Board has jurisdiction, whatever legal label 

the c1aiman: chooses to dcscdbe ie As Pennell 1. stated m Re Wellington and imperial 

Oil Ltd., at p, 183, "whatever may be the form of the issue presented, .. it :5 in substance 

a claim for compensation in respect of a gas nght and damages necessarily resultlng from 
-

:he exercise of the authority gjven by virtue of the order oftne Ontario Energy Board." 

[25J The claims advanced by the appellants in the statement of c:aim all ",ise from 

Union's operation of the Edys Mills Sto!'age Pool. The claim for breach of contract 

asserts that Umon has falled to compensate the appeilar.ts for crop Joss and other lost 

income arising from Union's storage operations. The claim for iJf1just enrichmer;t asserts 

thm Union "is enriched by storing gas on and in the Plabtiffs' land and is enriched by 

having oil located in the PlaintitTs' land :eft in place.1' The nuisance cLaim a~serts tha~ 

"Union's gas storage operation unreasonably ir.terferes with [the Plaint.iffs'} enjoyment of 

their land." The negligence claim asserts that Union "was negligent in their gas sLorage 

operatiol\s't, thereby causing harm to the appei1ants. Final!y, the appellants alleged that 

Un:on has been storing gas without a contract. 

(261 In my view, in su::;stance, these are all claims falling within the language of s, 

38(2) as cla:ms for "just and equitable compensation in respect of the gas or oil rights or 

the right to stOre gas", or for "just £Inc eqt:itable compensatJon for any damage 

necessarily res:.l1ting :rom the exercise of the authority given by the [deSignation] order." 

http:appeilar.ts
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[27] Section 19 provides that, in the exercise cf its jurisdiction, the Board has "'in al! 

matters wi~hin its jurisdiction authority to hear and deter;nine all questions oflaw and of 

fact:' Th15 generous and expansive conferral ofjurisdictior. ensures that the Board has the 

requisite power to hear and decide all questions of fact and of law arising in concection 

with claims cr other matters that are properly before it This inc!udes, in.ter alia, the 

power to rule on the validity of relevant contracts and to deal with other substantive legal 

tssues. 

:28] I:J response to the court's invitation to make wTitten sw.bmissions on the 

jurisdict;.onal issue, counsel for the Board advised us that the jmispradence of the Board 

supports an expansIve interpretation of i':s jurisdiction under its enabIing stat'..lte. which 

wo~!ld i:lch:de the ability to determine the validity of compensation contracts. In The 

_Matter of certain applications to the Ontario Energy Board in. respect of the Be1i!palh 

Pool (1982), E.B.O. 64(1) & (2), the Board held, at p. 33, lhat it "does have the power, as 

part of its broader administrative function, to determine :he validity of contracts" for the 

purpose of detemlining the appropriate compensation to be paie to a landowner under 

what is now s, 38 of the Act. I agree with the respondem that Bentpmh and Re Wellington 

and Imperial Oil Ltd_ supersede the Board's earlier decision in The A1aitet' of an 

Application by Union Gas Company of Canada and Ontario Natural Gas Storage to 

inject gas infO, store gas in and remove gas from the designated gas storage area known 

as Dawn #156 Pool (1962), E.B.O. :. 
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[29J By precluding other actions or proceedings with respect to claims falling within 


the ambit of s. 38(2) of the Act, s. 38(3) precludes the courts fro;n, in effect, usurping the 


Jurisdict:on of the BO?rd by eetertaining claims (:1at it is empowered to dec~de. J agree , 


with Union's sub:n:ssion that, to endorSe the appellants' position by hOlding that the 


Board's jurisdiction could be avoided by virtue of the legal characterization of the cause 


of action asserted, would defeat the mtention of the legislature, 


[30] In my view, :he r:1otion jadge did not CiT in conclucir.g that this was a proper case 

for summary judgment. The- issue of jurisdiction is an Issue of pure law and the motion 

judge was correct in dealing with it by way of summary judgment. 

(3]] As the appeal must be resolved on :hc basis that the Board has excluslve 

jurisdictlOn to dete:1nine all issues of law and of fact arising from the appellants' claim 

agalnst UIllon, it 1S unnecessary for me to deal with the alternative grounds for dismissal 

of the claim advanced by Union. 

Disposition 

[32J For these reasons, I would disr.'llSS -..:he appea: with costs to the respondent fixed at 

$7306.73, incluSive ofGST and disbursements. 

"Robert J. Sharpe J.A" 
"I agree 1. ~1acFarla"d lA." 

"1 agree David Watt J.A." 
RELEASED: April 07, 2010 
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JAMES T. HUNT 

BARRISTER & SOLICITOR 

Janns T, Hunt, C~:T, l:iA. MbA,!.UJ 279 Spring $trcct 
O:-lIu5cl: W,R, SbcrwlXld, QC JD CoOO'.l!g, OutitiO !(9A 310 

Tel: {905} 372-4500 
FIlX: (~(}5) 3?2~0091 

BY FAX, (416) 216-3939 

Septembe, J4, 2009 

Jennifer Tcskcy 
Ogilvy Renault LLP 
Suile 3800 
Royal Bank Piau, South Tower 
200 Bay Street, P.O. Box 84
TorontO. Ontario M51 2ZA 

Dcar Ms. Teskey: 

Rc! Puwerlincplu.. .. Ltd v. Mi:r.;sissauga Enersmlr'ce & City ol'Bramptoo 
~-.-_..._-_...__.._-_..-._.. _-

1 have been advised by staff of the DEB to ~lSC the consumer on~linc enquiry and 
oomp]ainc form in o:dcr to present my application to the OEB for a ruling on me 
jUGgnleot of the court. In s.pite of my efforts Lo find 3ltemative !l1e.:1ns to do this, this was 
the only vehicle offered within whIch to present this mnner for con:.idemtion by OEB. 

I bllve accordingly utilized the website and the on-line response form. I provide a 
copy of the summary or my $ubmiss.ion. 

I expect that ibe staff of t.i,e OEB wilJ request further informat:on at which timc I 
can provide to them cOpies of the Ilppropr.llte pleading;; and olher mmenals, 

1will also provide [0 them contact bforrnation for you and YOllr office. 

Tf you have a.'1y further information with ref-pect to the process. I would very 
much appreciate receiving it. 1his material was c·rnruJed on September 10. 2009. 

It is our position 1..1<11 this process is the proce~.;; contempIa:ed within the order. 
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I had provided rurther notice to QE8 by telephone on 5CVeral occa..;;icJf'ls but wdS 

told to prescnt it in this fashion. 

If you have any questions: or comments, plellse let me know. 

Yours Vert truly. 

Jame.<;.T, Hunt 
11Tl:jl 
cncl. 
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Ontario Energy Board 
wv/w,crrr,neb.goy .on .CQIFc(:4~JLcklaEB 

Permission to stareJsbare info with OEB l.>tafi't Yes 

Pennission to store/shure info with regulated utmlic..c;? Yes 

Pcrmis!>ion to sture/shore info with Government reps/DEB business partners! Yes 

FiNl. name: James 
Last name: Hunt 
lob title: Solicilor 

Co~PmlY name; Jnmcs T. Hunt Law Office 

Rcpre~enting: Powerline 

How can we reach you? 
Conulct; Fa.;r.: 
'\Vhat is. The besllime to reach you: No preference 

Preferred langllagc: EnSlish 

Email: !!herwoodhum@bcllncLca 

Phone: 905-372-4500 
Fax: 905·372·!109J 
Address: 279 Spring Strcct 


Cobourg. ON 

K9A3K3 

Canada 


Wbo do you gct your bill from: N/A 

Is this retarding a gas or c~cctricity tontruct'? Yes (Electricity) 

If ye!;, who is the contract with'! This complaint relates to a contract between Hydro 

Mlssil1snuga Services Inc ....nd the C..orporntion of the City of Brampton. 

Contract number: 2008·087 


Your rommenlg: Ijames T, Ht:Dt have been advised by starr members at the Ontario 

Energy Bow to appl) for a. ruling by the Ontarlo Energy Boord using this website. 


On aboul December 23. 2008 an action was sta.rtCd by PowerHne Plus Jtd. us Plainrif[ 
agninst Eneroourcc Corpot"..llion. Enersource Hydro Mis..<;iss..1uga lnc,. and Enersourcc 
Hydro MissisS3Ug£! Services Inc. ;md !he Corporation of the City orBmmplon. For 
damages arising from a failure to grrult to !he PlaImirr. Power:ine Plus Ltd. a conl1act for 
which it WJS the lowest rompliilnt bjdd~. Thc cantril-a had been a.wnrded to EI'lcrsourcc 
Hydro Mlssiss:mga Services Inc. which is an affili;\te of Enersourcc Hydro :...fissi$S;Luga. 
Ener!:lource Hydro Mi~sis!Wuga Services Inc. II< gO'Yl!med by subse<:tlon 73(1) of the 
ontario Enorgy Board Act. sol998,cC.15. 

http:sol998,cC.15
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The comrac[ at issue i~ a cantrna for the repair and maintcrumcc of slreet lighting within 

!he Corporation of we City of Bn:tmpton. 

The City of Brampton is outside a service <l.rea of the Hydro Missis~giJ Inc. which is a 

regulated compaIljl unuer the Ontario Energy Board Act. 


The Plainliff claims among orner things !hat section 73 of the Ontario Energy Board Act 

gets oul a number of business activities which a distributor's nffili:l[es can carry out. 

EnersouTce Hydro Mississauga Services Inc. is governed by section 73. The provision of 

mainrcn;lI'1ce !iervices for the provision of slTeet lighting in other municipalities is not a 

pelTIlitted usc within !hat list. 


The courl ordered thal the Olction be stayed pending II decision by the Ontario Energy 

Bo~d including any <l.ppeai there from, on whether the services oonllernplured under the 

corporation of the ei[y of Brarnpton contract number 2008/087 are pcnniued busines.s 

activities which in affiliate of a municipally owned electricity distributor can lawfully 

carry on under seclion 73 of the Ontario Energy Bo"rd Act, 1998 s01998c. 15 schedule 
B. 

The date of th~ order was August 18, 2009 and !he Plaintiff"was given 30 days frolIl th~ 
date of the order to fil~ an llppliC4~ion with me OEB. 

TIlis was !he mellI1~ of filing such an applicalion that was rcconunended by staff of the 
Ontario Energy Board to Plaintiffs counsel James T. Hunt. 

Please advise if further information is required. 

Sincerely, 

Jame...:; T, Hunt 
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Ontaril) Energy 
Board 
p<). Bclt ZJ~9 
2.300 'fonge Street 
27" Floor 
Tomolo ON M4P ",E4 
Te/e;:.hone: 4~6..4ei-1967 
Facsimile: 416-4413-'7656 
To'II'ee: 1·eaS·6J2-6213 

Commission de I'ensrghl 
de l'OntaMo 
C.P.2319 
2300, rue Yarge
2r stage 
ionmto ON M4P lE4 ~ 

O~tll~oTelephone: 4160461-196"/ 
Te.ecopieur: 416--440-7656 
f./u-nero sans. (rais: HlliS.sJ2-6273 

COMPLIANCE BULLETIN 

DATE ISSUED: November 5,2010 

TO: 	 All Licensed Electricity Distributors 

All Olher Inlerested Parti•• 

RE: Application of Section 73 of the Ontario Energy Board Act, 1998 in respect 

of Str .... t lighting Services 

This Bullelin provides guidance In relation to Ihe application of seclion 73 of the 

Ontario Energy Board Ac~ 1998 regarding Ihe provision of slr.... t lighting services 

by affiliates of distributors. 

1. 	 Background 

Section 73(1) ofthe Ontario Energy Board Act, 1998 (the "OEB Act") reslricts the 

activities that may be undertaken by an affiliate of a municipally-owned distributor. 

More speciftcally, the section establishes an exhaustive list of activities that such 

affiliates may undertake, including distributing and retailing electricity, distributing or 

retailing gas and renting or selling hot water heaters, as well as business activities the 

principal purpose of which is to uSe more effectively the assets of the distributor or of an 

affiliate of the distributor. For convenience of reference, section 73 of the OEB Act is 



reproduced in its entirety in Appendix A. 

A number of distributors have affillates that are engaged in the provision of street 

lighting services, such as street light installation and maintenance. A question has 

been raised as to whether this is permissible under section 73 of the OEB Act. This 

Bulletin sets out Board staff's views pertaining to the application of section 73 of the 

OEB Act to the provision of street lighting services by affiliates of distributors. 

Section 73(3) of the DEB Act states that section 73(1) does not restrict the activities of a 

municipal corporation. As such, this Bulletin only addresses the issue of the provision 

of street lighting services by distributor affiliales Ihat are oot municipalities. 

2. 	 Application of Section 73 of the OEB Act 

Board staff's view is that an affiliate of a distributor is not precluded by section 73(1) of 

the OEB Act from providing slreel lighting services. In arriving al Ihis view, Board staff 

has noled the following Board proceedings: 

i. 	 As part of the revisions to the Affiliate Relationships Code for Electricity 

Distributors and Transmitters (Ihe "ARC") (EB-2007..Q662) that were adopted 

by the Board in 2008 (EB-2007-0862), Ihe Board amended the defnition of 

"energy service provider" to include a person that is involved in, among other 

things, street lighting services and sentioellightiog services. It follows that 

the Board was satisfied that energy service provider affiliates of a distributor 

can provide those services. 

ii. 	 In a proceeding regarding applications by Toronto Hydro-Electric System 

Limited ("Toronto Hydro") and its affiliates relating to the sale of slreet lighling 

assets (EB-2009-018DI0181J018210183), it was clear that an affiliate of the 

distributor owned street lighting assets and provided programs in relation to 
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street tighting. The Board determined in that case that some of the street 

lighting assets were distribution assets and could be transferred to the 

distributor. Although not discussed by the Board, the street lighting assets 

that could not be transferred to the distributor presumably would or could 

remain with the affiliate, 

iii, In a proceedlng regarding an application by Lakeland Power Distribution ltd, 

for an exemption from the ARC (EB-20Q6..0029), the issue was whelher Ihe 

distributor should be permitted to share employees with its affiliate for the 

purposes of the provision by the latler of street lighting services. The 

application was denied, but not on the basis of there being an issue in relation 

to the provision of street lighting services by Lakeland Power's affiliate. 

Board staff is aware that the list of permissible activities in section 73(1) does not refer 

specifically to street lighting, and that none of the proceedings referred to above 

specifically identified the particular item in section 73(1) of the OEB Act that would 

authorize the provision of street lighting services by an affiliate. In Board staff's view, 

street lighting services can be permitted under item 6 [as listed under section 73(1)]; 

namely, business activities the principal purpose of which is to use more effectively the 

assets of the distributor or an affiliate of the distributor. In this regard, Board staff notes 

the following: 

i. In many, if not most, instances, the municipality owns the street lights. Street 

lights are thus assets of an affiliate of a distributor. In this context, the 

maintenance of street lighting assets by an affiliate makes more effective use 

of the street lighting assets. 

ii. Distributors own the poles on which street tights are installed. The installation 

and maintenance of street lighting assets by an affiliate allows for the more 

effective use of the distribution poles. 
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iii. In some instances, the affiliate uses specialized equipment owned by the 

distributor for the purposes of providing street lighting services. A good 

example is bucket trucks. Use of such specialized assets, which have only a 

limited number of practical applications, by an affiliate for the provision of 

street lighting services makes more effective use of those assets. Similarly, 

where an affiliate acquires a specialized asset such as a bucket truck for use 

In a pennltted activity under section 73(1), the subsequent use of that asset 

for the purposes of providing street lighting services makes more effective 

use of the asset. 

In Board staffs view, the provision of street lighting s"[\Ilces by an affiliale can also be 

permitted under item 9 [under section 73(1)J; namely, the provision of S"[\Iices related to 

the promotion of energy conservation, energy efficiency or load management. This 

would be the case to the extenl thallhe street lighting se[\lices Involve, for example, the 

installation and maintenance of more energy efficient lights. This WOUld, among other 

things, also assist a distributor in meeting the conservation and demand management 

targets set out in its licence. 

The views expressed in this Bulletin are those of Board staff and are not binding 

on the Board. 

Any enquiries regarding this Bulletin should be directed to the Board's Market 

Operations hotline, at 416-440·7604 or market.operations@oeb.gov.on.ca. 

Yours Truly, 

Original Signed By 

Aleck Dadson 
Chief Operating Officer 
Ontario Energy Board 
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APPENDIX A 

Section 73 of the Ontario Energy Board Act, 1998 

Municipally-owned distributors 

73 (1) 	 If one or more municipal corporations own, directly or indirectly, voting 
securities carrying more than 50 per cent of the voting rights attached to all 
voting securities of a corporation that Is a distributor, the distributor's affiliates 
shall not carry on any business activity other than the following: 

1. 	 Transmitting or distributing electricity. 

2. 	Owning or operating a generation facility that was transferred to the 
distributor pursuant to Part XI of the Elec/ricity Act, 1998 or for which the 
approval of the Board was obtained under section 82 or for which the 
Board did not issue a notice of review in accordance with section 80, 

3. 	Retailing electricity. 

4. Distributing or retailing gas or any other anergy product which is carried 
through pipes or wires to the user. 

5. 	 Business activities that develop Or enhance the ability of the distributor or 
any of its affiliates to carry on any of the activities described in paragraph 
1,3 or 4. 

6. 	Business activities the principal purpose of which is to use more effectively 
the assets of the distributor or an affiliate of the distributor, including 
providing meter installation and reading services, providing billing services 
and carrying on activities authorized under section 42 of the Electricity Act, 
1998. 

7. 	 Managing or operating. on behalf of a municipal corporation which owns 
shares in the distributor, the provision of a public utility as defined in 
section 1 of the Public Utilities Act or sewage services. 

8. Renting or selling hot water heaters. 

9. 	 Providing services related to the promotion of energy conservation, energy 
efficiency, load management or the use of cleaner energy sources, 
including alternative and renewable energy sources. 

(2) In acting under paragraph 7 of subsection (1), the distributor's affiliate shall 
not own or lease any works. pipes or other machinery or equipment used in 
the manufacture, processing or distribution of a public utility or in the 
provision of sewage services. 

(3) Subsection (1) does not restrict the aelivities of a municipal corporation. 
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JAMES T. HUNT 

BARRISTER & SOLICITOR 

JattteS T" Bunt. CET.1U, Mb.,lllJ 
Co:msel: W.l'tShe~QC,JD 

BY E-MAll.: market.aperatio1ts@Mb.gov.on.ca 

279 Spring StrW: 
Cobourg, Ontario K9A 3K.3 

Tel: (905) 37245\)0 
Fax; (905) 372-OO9J 

November 9,2010 

Ontario Energy Board 
Market Operations Hotline 
P.O. Box 2319 
2300 Yonge Street, 271b Floor 
Toronto? Ontario M4P lE4 

Dear Sir or Madam: 

Re: Powerline Plus Ltd. V Enenource Corporation, 

EneJ'Sonree Hydro 'Mississauga Inc. and 

the Corporation oftbe City ofBrampton 


We have a copy of the board's compliance bulletin issued November 5, 2010 
regarding application of section 73 of the Ontario Energy Board Act, 1998 in respect of 
street lighting sef"iiccs. 

Please clarify for us whether an affiliate can provide street lighting services 
outside of their Mea. For example. would EnersoW"Ce Hydro Mlssissauga Services Inc., 
an affi1iate of the public utility, EnetSOlrrce Hydro Mississauga Inc. be allowed to bid on 
oontmcts to provide street lighting services jn Thunder Bay or Bmmpton or say~ 
Edmonton for that matter? Potentially they would be bidding against other afiiliates of 
power distrihution companies and free enterprise operations, over which they would have 
an obvious and unfair advantage due to the fact that they are supported by public funds. 

Yours very truly, 

James T. Hunt 
JTII:rh 
copy: client --~-~ lennifer Teskey f. (416) 216·3930 
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Ontario EMlgy Comml$$lon do I'Ql1Orgle 
Board dorOntario 
P,O. BQx 2319 C.? 2319 
2300 VO'1gu Street 2300, rue Yonge 
21'" Floor 27' etage 
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COMPLIANCE BULLETIN 

DATE ISSUED: April 12, 2011 

TO: 	 All Licensed Electricity Distributors 

All Other Interested Parties 

RE: 	 Application of Section 73 of the Ontario Energy Board Act, 1998 in respect 

of Street Lighting Services 

----~-----~------..----

This Bulletin provides further guidance In relation to the application of section 13 

of the Ontario Energy Board Act, 1998 regarding the provision of street lighting 

services by affiliates of distributors, specifically in relation to the provision of 

those services outside of the affiliated distributor's licensed service area. 

1, 	 Background 

Section 73(1) of the Ontario Energy Board Act, 1998 (the "DEB Act") restricts the 

activities that may be undertaken by an affiliate of a municipally-owned distributor. On 

November 5,2010, Board staff issued a Compliance Bulletin (the "November Bulletin") 

regarding the application of section 73(1) of the OEB Act in respect of street lighting 

services. The view expressed by staff in the November Bulletin is that an affiliate of a 



dislributor is not precluded by section 73(1) of the OEB Act from providing street lighting 

services. 

A question has been raised as to whether that view extends to the circumstance where 

an affiliate of a distributor is providing street lighting services outside of the affiliated 

distributors licensed service area. 

By its terms, the November Bulletin is not limited in its application to the provision of 

street lighting services within the affiliated distributor"s licensed service area. However, 

Board staff considers it appropriate to address this particular issue, and, accordingly, 

this Bulletin sets out Board staffs views in that regard. 

2. Application of Section 73 of the OEB Act 

Board staffs view is that an affiliate of a distributor is not precluded by section 73( 1) of 

the OEB Act from providing street lighting services outside of its affiliated distributor's 

licensed service area. 

As noted in the November Bulletin. section 73(1) of the OEB Act establishes an 

exhaustive list of activities that affiliates of municipally-owned distributors may 

undertake. Board staff notes that section 73(1) of the OEB Actis silent as to the 

geographic area In which these permitted activities may be undertaken. Board staff 

also notes that, unlike licensed electricity distributors. their affiliates do not have 

licensed service areas that constrain the geographic scope of their activities. 

As such, it is Board staff's view that, jf and to the extent that an activity is permitted 

under section 73(1), an affiliate is permitted to undertake that activity both inside and 

outside of its affiliated distributor's licensed service area. 

As stated in the November Builetin, the provision of street lighting services by an 
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affiliate can be permitted under items 6 and 9 01 section 73(1) 01 tho OEB Act. For 

convenience of reference, relevant portions of the November Bul1etin are reproduced 

here: 

.. ,In Board staff's view, street lighting services can be permitted under item 6; namely, 

business activities the principal purpose of which is to use more effectively the assets ot 

the distributor or an affiliate of the distributor. In this regard, Board staff notes the 

following: ... 

iiI. 	 In some instances, the affiliate uses specialized equipment owned by the 

distributor for the purposes of providing street lighting services. A good 

example is bucket trucks. Use of such specialized assets, which have 

only a limited number of practical applications, by an affiliate for the 

provision of street lighting services makes more effective use of those 

assets. S!mJlarly, where an affiliate acquires a specialized asset such as 

a bucket truck for use in a permitted activity under section 73(1), the 

subsequent use of that asset for the purposes of providing street lighting 

services makes more effective use of the asset. 

In Board staffs vIew, the provision of street lighting services by an affiliate can also be 

permitted under item 9; namely, the provision of services related to the promotion of 

energy conservation, energy efficiency or load management This would be the case to 

the extent that the street lighting services involve, for example, the installation and 

maintenance of more energy efficient lights, This WOUld, among other things, also assist 

a distributor in meeting the conservation and demand management targets set out in its 

licence, 

Board staffs views as set out in thls Bulletin are based solely on a consideration of the 

provisions of the OEB Act Board staff expresses no view as to the implications; if any, 

of municipal or other law on the scope of an affiliate's activities. 
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The views expressed In this Bulletin are those of Board staff and are not binding 

on the Board. 

Any enquiries regarding this Bulletin should be directed to the Board's Market 

Operations hotline, at 416-440-7604 or 

!parket.oQerationS@ontarioenergyboard.ca. 

Aleck Dadson 

Chief Operating Officer 

Ontario Energy Board 
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