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Ontario Energy Board Act, 1998

S.0. 199%, CHAPTER 15
SCHEDULE B

Municipally-owned distributers

73. (1) If one or more murnicipal eorporations own, directly or indirectly, voling securities
carrying more than 30 per cent of the voting rights attached to all voting securities of a
corporation that is a distributor, the distributor’s affiliates shall not carry on any business activity
aiher than the following:

1. Transmitting or distributing eleetricity.

2. Owning or operating & generation facility that was transferred to the distrbutor
pursuant o Part X1 of the Electricity Act, 1998 or for which the approval of the
Board was obtatned under section 82 or for which the Board did not issue a notice of
review in accordance with section 86,

3. Retailing electacity.

4. Distributing or retailing gas or any other energy produet which s carried through pipes
or wires to the user,

5. Business activities that develop or echance the ability of the distributor or any of its
affiliates o carry on any of the aetivities described in paragraph 1, 3 or4.

6. Business activities the principal purpose of which is to use more effectively the asseis
of the distnbutor or an affiliate of the distributor, including providing meter
installation and reading services, providing billing services and carrying on activities
authorized under section 42 of the Electricity Act, 1998,

7. Managing or operating, on hehalfl of a myunicipal corporation whick owns shares in the
distrihutor, the provision of a public utility as defined in section 1 of the Public
Utilities Act or sewage services,

8. Renting or sellimg het water heaters.

9. Providing services related to the promotion of energy conservation, energy efficiency,
load management or the use of cleaner energy soorces, including alternative and
renewable energy sources. 1994, ¢. 15, Sched. B, 5, 73 {1} 2002, ¢. 23, 5 4 (5).

Board receives complaints and makes inquiries
108, The Board may,

{a) receive complaints concerning conduct that may be in cordravention of an enforceable
provision whether the conduct constitutes an offence or not; and

DOCEY G 231856511



{b) make inquiries, gather information and attempt to mediate or resolve complaints, a8
appropriate, conceming any matter that comes to itz attention that may be in
contravention of an enforceable provision whether the matter constitutes an offence
or not. 2010, . &, 5. 38 {22},

PART Vil
COMPLIANCE

112.1 Repeated: 2010, c. &, 5. 38 (29).

Proceduare for erders uader s5. 112,.3¢0 112.5
112.2 (1) An order under section 112.3, 112.4 or 112.5 may only be made on the Board’s
own motion, 2003, ¢. 3, 5. 76.

Notice
{2} The Board shall give written notice to a person that it infends to make an order under
section 112.3, 1124 or 112.5. 2003, ¢. 3, 5. 70.

Caontents of nofice

{3} Notice under subsection {2) shall set out the reasons for the proposed order and ghall
advise the person that, within 15 days afier receiving the nofice, the persen may give notice
requiring the Board to hold a hearing, 2003, ¢. 3, 5. 76.

Service of nofice or erder
{3.11 Any notice or order required to be given or scrved by the Board under this Part or
Part VIL2 is sufficiently given or served if,

{a} delivercd personally;
{b) sent by registered mail; or

(¢} sent by another manner, if the Board can prove receipt of the notice or order. 2010,
c. 8,5 38 (30).

Deemed service

(3.2} Where service 1s made by registered mail, the service is deemed to be made on the
third day after the day of mailing unless the person on whom service is being made establishes
that the persan did not, acting in good faith, through absence, aceident, illness or other cause
Beyvond the person’s control, receive the notice or order unti} » later date, 2010, ¢, 8, s. 38 (30).

Exception
(3.3} Despite subsection (3.1}, the Board may order any other method of service, 2010,
e 8,5 38 (30

Hearing

{4} A person to whom notice 13 given under subsection (2) may, within 15 days afier
receiving the notice, give notice to the Board requiring the Board to hold a hearing. 2003, ¢ 3,
s. 78,

If hearing not required
{5} I no notice requiring a hearing is given within the time permitted by subsection {4},
the Board may make an order. 2003, ¢. 3,5, 76.
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Graywood Inv. Ltd. v. Energy Bd. (2005}, 194 O.A.C. 241 (B

MLE headnote and full text
Temp, Cite: {20051 0LALC. TBEd, FEO29

Graywood Investments Limited (applieanti v.
Ontario Energy Board and Toronte Hydre-Electric
System Limited (respondents}

{724/023

Indexed As: Graywood Investments Ltd. v
Ontaric Energy Board et al.

Court of Ontario
Superior Court of Justice
Divisional Court

Lane, Pitt and Malloy, I,
February 3, 2005,

Summary:

The Ontaric Energy Board dismissed Graywood Investments Lid's complaint that Torento
Hydro-Electric System Ltd, had failed (o comply with certain provisions of its licence and the
Onfaric Energy Board Act, 1999, Graywood sought judieial review, or, alernatively, appealed
frorm that decision.

The Ontario Divisional Court aliowed the application for judicial review, guashed the Board's
decision and remitied the matter to the Board for further consideration.

Editor's MNote: for related cases see [2003] O.1.C. 434 and 181 O.A.C. 265,

Administrative Law - Topic 262

The hearing and decision ~ Right to a hearing - When right exists - The Ontaric Energy Board
dismissed Graywood lnvestments Ltd's eomplaint that Toronte Hydro-Electric System Lid.
had failed tc comply with certain provisions of its licence and the Ontario Energy Board Act,
1999 « Graywood sopght judicial review « It argued that the Board breached its duty of
fairness in failing to eonduet a heariag before making is findings - The Onuaric Divisional
Court rejeeted the argument - There was no requirement that the Board hold 2 hearing every
tine a complaint was referred to it - The right to a hearing srose only where, after its initial
wvestigation, the Board was inelined to issue a notice of non-compliance - Even then, i was
the Heeasee rather than the eomplainant who was entitled to request » hearing (Act, s, 73} -
Apart from that, it was entirely within the diseretion of the Bouard whether 1o haold a formal
hearing in this type of situation - The mere decision not te hold a formal hearing was not in
uself s denial of procedural fairness - See paragraphs 19 to 22,

Administrative Law - Topic 266



The hearing and decision - Right ic a hearing - Persons net enttled to a bearing - {See
Administrative Law - Topic 2611

Administrative Law - Topic 2266

Natural justice - The duly of fairnegss - What constitutes procedural fairness « The Ontario
Energy Board dismissed Graywood {nvestments Lid.'s complaint that Toronto Hydro-Eleetric
Systemn Ltd. had failed to comply with eertain provisions of its licenee and the Ontario Energy
Board Act, 1999 - Graywood sought judicial review - It objected to the Board taking into
aceount evidenee of past industry practice without giving Graywood notice of its intent to do
30 and an opportunity to respond to it « The Ontario Divisional Court found no procedural
unfaimess in the Board taking into account industry practice « The Board was a highly
specialized tribunal - [t had considerable knowledge and experience as to the nature of this
particular industry and how it operated - The Board was entitled to draw on its expestise and
was not required to give any notice of such te the eomplainant before making a decision - Sce
paragraphs 19 and 23.

Administrative Law - Topic 2442
Matural justice « Procedure - Notiee - When required - {See Administrative Law - Topic
22661

Administrative Law - Topie 2609
Naniral justiee - Evidence and proef - Reliance on evidence not adduced by parties - {See
Administeative Law - Topic 2266].

Administeative Law - Topic 3102
Boards and tribunals - Judicial review - Standard of review - [See Public Utilities - Topic
741}

Public Udlities - Topic 4664

Bublic wtility commissions - Regulation - Rates - Contracts subject ta regulation - The Ontario
Energy Board published 3 Disiribution Systeny Code which sef out minimum conditions with
which distributors of electricity bad {o comply - The Code’s object was 10 end Toronto Hydro-
Electric Systermn Lid's former monopoly and open the ficld to competition - Article 1.7
provided that the Code's provisions would "not apply to projocts that are the subject of an
agreement entered mnto before November 1, 20007 - The Board found that an implied
connection agreeme bad been entared o betwegn Graywood Investments Lid. and Torono
Hydro prior to November [, 2000 respecting Graywood's subdivision project - On judieial
review, the Ontario Divisional Court quashed the Board's decision - The Board's finding of an
implied connection agreement prior to Novemwher 1, 2000 was unreasonable given the
gxistence of an actual written Connection agreement dated November 8, 2000 - The parties
here chose 1o date their contract November 8, 2000 - This was not inadvertent - Toronto
Hydvo drafted the contract in December 2000 - It was deliberately back-dated to November 8,
2000 w reflest the point al which Toronto Hydre was Tirsi coniacied by Graywoed respecting
the installation - See pavagraphs 37 w47,

Public Utilities - Topic 4741



Public utility commissions - Judicial review - Ueneral - Standard or scope of review - The
Ontario Energy Board dismissed Graywood Investments Lid’s complaini that Toronte Hydro-
Electric Systers Ltd. had failed to comply with certain provisiong of s licence and the
Gndario Epergy Board Act, 1999 - The Board found that Gravwouod’s subdivision proizet was
"subject o an agreemsnt” with Toronto Hydro prior to November 1, 20040 and therefore fell
autside the new competitive rtegime in Dnfario respacting electrical services - Graywoaod
saught judicial review - The Ontario Divisienal Ceurt considered the four factorg set out in
Pushpanathan v. Canada (SCC) for determining the level of deference to be given an
administrative {ribunal and held that the appropriate standard of review was one of
reasonableness - Therefore, the Bourd was not required (0 be eorrect in its decision - Se¢ para-
graphs 30 o 36,

Public Utilities - Topic 4742

Publie wifity conmissions - Judieial review - Appeals or judicial review - Jurisdietion - The
Ontario Energy Board dismissed Graywood Investments Lid.'s complaint that Taronte Hydrg-
Eleciric Systemn Lid. bad failed 1o eomply with certain provisions of g licence and the
Ontarie Ecergy Board Act, 1999 -~ Section 33(1) of the Act permiiticd an appeal to the Divi-
stonal Court from an "order of the Board” - The Ontaris Divisional Court held that the
Board's decision was not an “order™ within the meaning of 5. 33{1) and therefore was not
subject to an automatic right of appeal - A decision by the Board that it was not appropriate to
initiate the process leading up to a hearing under s. 75 was more adiministrative than judicial -
The decizsion not to proceed further under 5. 73 was simply a decision not fo make an order -
Abhough Uie Beards decision nat to proceed against Toronle Hydro was not an “order”
subject 1o appeal, i clearly affected the legal rights, powers and liabilities ef Graywood - As
suchy, it was a statutory power of decision and subject fo judiciat review - See paragraphs 2510
29.

Public Utilities - Topic 4743
Public utility commnissions - Judicial review - Appenls - [See Pubtlie Utilities - Tapic 47421

Cases Noticed:

Baker v. Canada (Minister of Citizenship and Immigration}, {1999] 2 S.CR. 817, 243 N.R
22, vefd to. {para. 22|,

Pushpanathan v. Canada (Minister of Cilizenship and Immigration}, [1998) 1 S.CR. 982,
addendurn [1998] 1 8.CR. 1222; 226 NR. 201, refd to. {para. 30].

Consumers’ Gas Co. v, Onlario Energy Board et al, {20017 QA C. Uned. 287 {Div. C1), refd
to. [para, 311

Arding v. Buckton (1956), 20 WW.R.{N.S) 487, 6 DL.R(2d) 386 (B.C.C.A ), refd 0. [para,
42

Ryan v. Law Society of New Brunswick, [2003] | S.C.R. 247; 302 NR. |; 257 N.B.R.{2d}
267,674 A PR 207, 2003 SCC 20, refd 10, {para. 621

Dr. Q. Re, 2003} 1 S.C.R, 226, 302 N.R. 34; 179 B.LCAC 178, 295 WA.C. 170; 2063 SCC
19, refid 1o, [para. H21.

Casurina Limited Partnership et al. v, Ric Algom Ltd, et aL{Z004), 181 G.A L. 19 {C.A), refd
to. [para, 67}

Petty v. Telus Corp, (2002}, 164 B.CAC. 152; 268 WA .C 152 (C.AL, refd to. {para, 871



Authors and Werks Noticed:
Chitty on Contracts {28th EJ. 1999, paras, 12-043, 12-046 [para. 671

Coungel;

Robert ) Howe and Dayid 5. Cherepacha, for the applicant;

F.J.C. Newhould, for the respondent, Toronto Hydro-Elegtric System Limited;
M. Philip Tunley, for the respondent, Ontaric Energy Board.

This application was heard on November 5, 2004, before Lane, Pitt and Molloy, 11, of the
Ontario Divisional Court. The judgment of the court was delivered on Febeuary 3, 2003, when
the following opinions were filed:

Mallay, L {Lane, J., concurring) - sec paragraphs | 1o 54;
Pitt, 1, dissenting - see paragraphs 51 1o 69,

[End headnate]

A. INTRODUCTION

[1} Molloy, J.; Oraywood Investments Limied (MOraywood") secks o jdicially review, ot
aiternatively, appeal from g decision of the Ontario Energy Board (the "OEB™ or "the Board™}
dated July 25, 2001, in which the OEB dismissed Graywood's complant that the Toroaio
Hydro-Electric Systom Limited ("Toronto Hwdro™) had fatled to comply with ceram
provisions of its licence and the Ontario Energy Board Act, 1999 {("the Act”). In particular,
Ciraywood argued before the OEB thal the subdivision project it was developing was
governed by new rules which canie into force on September 29, 2000 and that it was entitled
to hire a contractor at compefitive rates to mstall the electrical distribution system for the sub-
division. Toronto Hydro took the position that the old moncpolistie regime applied and that
Graywood was obliged to retain Toronto Hydro at the rates applicable under the old syster.
The OEB dismissed Graywood's complaint based on its finding that Graywoed and Toronto
Hydeo had entered info an agreement betore November 1, 2000 such that an exeeption spplied
and the suhdivision project did not fall within the new regime,

B. BACKGROUND FACTS

[2] Graywood is a reai estate developer. In 1999, Graywood commenced development of a
residential subdivision in novth Scarborough. At that time, Toronto Hydro enjoyed a
monopaly on the provision of new electrieal supply factities to developers in that geographie
area. Accordingly, on November 1, 1999 Graywood consuylied Toronte Hydro about the
underground electrical distribution system for the subdivision.

[3) Torente Hydro replied by istter dated November 8, 1999 that I would proceed with the
"design” of the electrical distribution system upon payment of a “deposit fee” of 110,00 per



lot, which fee would later be “credited against the overall electrical charges which will be
detailed in the project invoice". Graywood paid the requested design fee of $63,140.00 on
December 23, 1999, Both paities obvicusly anticipated that Torante Hydro would eventually
be doing the installation work as at that time Toronto Hydro enjoved @ monopoly position in
the markst,

{4] Toronto Hydro completed the design work and sent its designa drawings to Graywood's
engineers on Juneg 27, 2000, At this point, Gravwood was under no contractual obligation with
Torente Hydro to procead any further

[5] [t is clear that by the fall of 2000 Graywoed was commilted to proceeding with the
develapment of this subdivision. In September, Oetober and November 2000 sewers, water
mains and roads were being construeted. [n November 2300 Graywood centacted Teronio
Hydro with respect o the instailation of the slectrical disiribution system it had designed.
Toronw Hydro refused to install the electrical systom without 8 wrilten centract.

{61 By November 2000 a new regime had come into force with respect to the provision of
certain electrical services, which regime was designed to engd the menopoly elecircal
providers had previously enjoved. Gravwood took the position that the new regime appiied to
is subdivision and that Toronto Hydro should eomply with the new scheme by making an
offer o connect which Graywood could then consider and possibly exercise its option 10
obiain alternative bids from other electrical suppliers, Toronto Hydre disagrecd, taking the
position that e new regime did not apply to this subdivision and refusing to provide an offer
to connect under the new scheme. Toronto Hydro insisted thal i1 would only provids
instaliation services pursuant 0 8 pricing structure and policies i place prior o the new
regime,

[7] Ultimately, Graywoed agreed (o proceed with Toronto Hydra, but under protest with
respect to the pricing structure. Toronto Hydro drafted a contract entitled "Agreement for the
[nstallation of an Underground Electricat Distribution System in a Residential Subidivision”
and forwarded it to Graywood in mid December 2000, Although exeeuted by the parties in
December 2000, the agreement stipulates that it s “made this Bth day of November, 2000".
Schedule B w0 the agreement was a preiiminary invoite for a full coniract amount of
$L772.867 34, Against this, Toronto Hydre applied a credit of §63,140.00 being he "deposit™
naid for the design work, such that the price 1o be paid by Graywood was $1,708,727.34. Tor-
onte Hydro stipulated that the full contract price would have 1o be paid belure i proceaded
with any installation work. Graywood paid the inveles it full but stated thus was without
prejudiee 1o its rights to challenge Toronto Hydre's position before the GEB and/or the courts.

C. ENDING THE MONQOPOLY: CHANGES TO THE LEGISLATIVE SCHEME

[8) On July 14, 2000, the OEB published a Disteibution System Code {"the Code") which sets
ot minimum conditions with which diswributors of electricity must eomply, A “distributor” is
defined as a person who owns Or operates a system for distibuting electricity, which includes
Taronto Hydro. The Code's objeet was to end Toronto Hydrd's monopoly and open the field 1o
competition. Differem aspects of the Code came into force at different times. Chapter 3 of the
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Cade, dealing with "Connections and Expansions” came inle fores on September 29, 2000
with one key exceprion. The Code provided in Article 1.7 that its provisions would "not apply
to projects that are the subject of an agreement entered into befors November 1, 20007, That
exception provision is central to the determination of the proceeding now before this Court,

[9] Article 1.7 does not specifically define what type of "agreement” would trigger the
sxeeption o the application of Chapter 3 of the Code, nor is the term "agreement” included in
the general definition seetion of the Code. However, Chapter 3 relates to Connections and
Expansiens of electrical distribution systems. The general definiticn section of the Code refers
to only one type of agresment, that being a "Connection Agreement”, which is defined as
feltows:

"Connection Agreement' means an agrsemenl entered into between a distributor and a person
connested to its distribution system that delineates the conditions of the connection and
delivery of electrisity to that connection;”

[10] Under the Conditions of Service sitached 1o its ficence, Toronto Hydvo is required to
enter Lnto a contract Of service with any custormer before it conncets a building for 2 new or
madified supply of dectricity {Conditions of Service, s. 2.1.7.1). Further, in the sbsence of a
written agreement, the Couditions of Service provide that an agreement will be implied “with
any Custemer who is connested o Toronto Hydre's distribution systems and receives
distribution services from Torente Hydre”. The terms of such an implied agresment are
stipulated to be embedded in varisus sources, including the Conditions of Service and the
Distribution Systern Code {8, 2.1.7.2), These provisions are mirrored in the Code. Article 2 of
the Code {dealing with standards of business practice and conduet) provides;

"A distributor shall ensure that it has an appropriate Connection Agreement in place with any
customer prior to commancement of service. If a Connection Agreement is not entered inio
ence scrvice has commeneed, the provision of service by the distributor shall imply
aceeptance of the distributor's Conditions of Service and the terms of any applicable
Connection Agreemsent.”

[11] Article 3.2.2 of the Code provides that 1f an expansion of & distributor's main distribution
system is needed in order to connedt g customer, the distributor 15 required 1o make an offer to
the customer that must include a description of the muterial and labour required 10 build the
gxpansicn required to connect the customer, an estimate cf {he amount that would be charged
for construction of the system by the distributor and an estimate of what the distributor will
charge for the connection of the new system 0 s main system. The distribuor s also
required 1o inform the cusiomer of the optien of obtaining alternative bids from qualified
contracters, This is the provision relied upon by Graywouod, but which Toronte Hydro took the
position did not apply to Graywood's subdivision because of the exception in Article 1.7 for
projects subject to an agreement entered into before November |, 2000,

[12] Article 3.2.3 provides that, "A distributor shall be responsible for the preliminary
planning, design and engineering specifications of the work required for the distribution
syslent expansion and connection.” However, under the new regime, # does not necessarily



follow that the distributor will obtain the contract to construet the distribution system
expansion and conmection. The consumer may elest to praceed with an approved private
conteactor for that portion of the work.

D. PROCEEDINGS BEFORE THE ONTARIG ENERGY BOARD

113} Graywood wrote to the Ontario Energy Board on March 9, 2001 allegiag that Toronto
Hydro was in breach of its licenee by failing to comply with the provisions of the Code.
Toronto Hydro autlined its position in a jetter dated April 4, 2001, indicating that the Code did
act apply to the Gravwood subdivision because of the design work undertaken by Toronto
Hydro prior to November 1, 2000, Graywood requested the OEB to schedule a hearing
consider whether Toronto Hydro was in breach of its obligations,

{14] The QEB advised Graywood in May 2001 that it would be treating Graywood's letteras a
eomplaint and would conduet an investigation. The OEB's letter in that vegard states, in part

“While in vour letier you requested a hearing to determine whether Toronto Hydro it in
comphiance with the Code, the Board will treal the matiers raised in your letter as a complaint.
Under the licensing provisions of the Outarie Energy Board Act, 1998, parties donothave a
ight to obtain 2 hearing on matlers of non-compliance. Rather, where the Board beligves a
licensee s in non-compliance, ¥ may issue a nolice sefting out its infention (o issue 4 not-
eorupliance ovder or suspend or revoke the licance. Where parties raise issues of non-
compliance, the Board has adopted the practice of referring such complaints to the Director of
Licensing to investigaie and make recommendations regarding further action by the Board.”

[15] Graywood did not at the time object to the manner in which the GEB proposed 1w deal
with ils complsint, other than to take the position that a hearing should be held

{16] Section 75 of the Ontario Eviergy Board Act, 1988, provides:

T75(1) If the Board is satisfigd that a licensee is conlravening or s likely (o contravene any
licence, the Board may order the ligensee 19 comply with i3 licenge,

"(2) The Board shall give writlen notice 10 the Heensee that it intends to make an order under
subssection (1.

“{3y Notice under subsection (2} shall set out the reasons for the proposed order and advisc the
licensee that, within 15 days after the day that notice was given, the licensee may yequest the
Hoard o hold g hearing.

may mag_é anorder” (Emphasis added)

{17} The OEB conducied an investigation and cbiained extensive writfen submissicns and
documentation from CGraywood. The investigation included a consideration of all of the
dealings between Graywood and Toromto Hydro from the inception of the subdivision project



as well as Graywood's own work within the proiect, Toronto Hydro was given the opportunity
to provide fursher documentation ar subniissions, but did nat do so.

[18] Following its investigation, the OEB concluded that Toronio Hydro was not in breach of
is licenge and was not required 1o comply with the requirements af Chapter 3 of the Code for
the Graywood subdivision project. Essentially, the OEB concluded that there was an
agreemen? between Graywood and Toronto Hydro prior to November 1, 2000 such that the
exception provision in Article 1.7 applied. The OEB's reasons for this determination are sct
out in a lelter from the Board Secretary, the operative portion of which states:

"Based on the information provided, the Board finds that an implied agreement had been
reached prior io November 1, 2000,

*The Board finds that in past industry practice, there was often no formal offer 10 conneet and
associated writlen connection agreement between parties on a specific projvct. The evidence
indicates that Graywood had agreed to Toronte Hydro underieking preliminary design work
with respect (0 the Project, The evidence further demonsirates that Toronte Hvdro had been
included in the Project for approximately a vear prior to November |, 2000 and that
Graywood way committed to the Project procceding a3 municipal servicing had commeneed
prior to October of 2000.

“Further, the Beard finds that no unfairness has resulted as clearly the Graywood Project was
costed based on past industry prastice.”

E.PROCEDURAL FAIRNESS

[19] Graywood raisey two issues of proeecural fatness. First, it argues that the OER breached
ite duty of fairness in failing to conduct a hearing before making s findings. Second,
Graywood objects to the Board taking into account evidence of past industry practice without
giving Graywood notiee of its intent to do so and an opportunity to respond to it.

{201 With respeet to the first point, Graywood requested the OEB to hold a hearing and the
OEB refused, based on its conclusion that there had been ne breach by Toronto Hydre, § do
not agree with the applicant's contention that the Board was required to held o hearing before
concluding there had been no breach,

{21] The language used in 5. 73 of the Act is instructive, Subsections {2) and {3} provide that
the Board "shall” give wrilten notice w the licensee if it intends to make a complance order
and "shall" provide reasons for the propesed order, However, mandatory language is not used
in other parts of this provision. Thus, even if the Board finds there has been non-compliance,
it "may"” order the licensee to eomply, but is not required to do 01 ss. 75(2) and ¢4). Given the
structure of these provigions, it eannot be the case that the legislature contemplated the Board
would be required o hold a hearing belore deciding the licensee nad complied with 13
lieerce, IF the Board was recuired {0 hold a hearing with reapect 1o every complaing of none
eomplance, clearly the Heensee whose rights are directly affected would have w be given
naotive, However, ss. 75(2} and (3} contemplate notice to the licensee only if the Board intends
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to make an order and, at that poeint, the lieensee is ontitled 10 “request” a hearing. This
provision would be meaningless i the Board had already been required to hold @ hearing
simply by virtue of the facf that 2 eomplaint had been filed,

[22] There is no requirement that the Board hold a hearing every time a complaint is referred
to it. Rather, the right to a hearing arises only where, afier its initial investigation, the Board is
nchined to issue a notice of non-complience, Even then, it is the livensee rather than the
complainant who is entitled 10 request a hearing. Apart from thay it 18 entirely within the
discretion of the Board whether to hold a formal hearing in this type of siwation. Unless that
dizeretion is exercised improperly (which is not alfeged here}, this court will not interferc. The
mere decision pot 1 hold a formal hearing is niot in isell a dental of proecdural faitness:
Baker v. Canada (Minister of Citizenship and Inunigration}, {19991 2 SCR. 817 243
NR.22.

[23] Likewise, 1 find no proeedural unfairness in the OEB taking inte aceount indusiry
practice, The Board is & highly specislized tribunal. it has eonsiderable knowledge and
experience as o the nature of this partieuiar industry and how it operatgs. The Board noted
that it is not uncommon i the industry for there 0 be no formal written connection
agreerent, The Board was fully entitled w draw on its expertise in this regard. That is ong of
the distinct advantages of having these types of matiers decided by a speeialized tribunal. |
aiso note that both the Torento Hydro operating lieenice and the legisiation contemplate thig
very situation and provide that an agreement eongsistent with the distributor’s conditions of
licence and the fegistation will be implied in the absence of & wrilten agreement. The Board
also noted that the subdivision praject had been eosted based on past indusiry practice. Again,
the Board is uniquely positioned to draw such a conglusion based on ity expertisze, While
gvidence of pagt industry practice might be neeessary before a cowrt or in areas outside the
expertise of the wribunal, no such evidence was recessary before the Board here. The matters
taken into account were within the special expertise of the Board. The Bonrd was entitled to
draw on that expertise and wias not required o give any notice of such W the complainant
befars making a decision.

|24] Accordingly, ! find no breach of procedural fairness by the OEB in its handling of this
matier,

F. STANDARD OF REVIEW
{s the OEB Becision an Order?

1251 Section 33{1} of the Act provides thal ap appeal ties to the Divisional Couet from an
“order of the Board”, the making of a rule under 5. 44 or the issuanec of a code under 5. 701,
Section 3342} stipulates that the appeal nwy be made selely upon a gquestion of law or
jurisdiction. The first issue o be determined is whether the decision of the Board in this case
is an "order” within the meaning of 5. 33{1} and therefore subject w0 an autematic right of
appeal.

[26] Sectiens 1901} and {2) provide:



“19¢1) The Board has in all matters within its jurisdiction authority 10 hear and determine all
questions of law and fact,

¥(2) The Board shall make any determination in a proceeding by order.”

[27] The applicant also relies upon 5. 2HZ} of the Act, which prohibis the Board from
making an “order” unless i has conducied a hearing on notice o the sppropriate parties,
However, this provision (s stated to be "subject 1o any provision 1 the contrary in this or any
other Act”,

[28] Section 75{3} of the Act is an example of a situation in which an "order” may be made
without & hearing. It provides that where the Board is of the view that s licensee has failed o
vomply with the conditions of its licence, has given notice to the licensee of its intention to
make a compiiance order and has not received a request for a hearing from the lieensee within
the 15 day time limit, the Board "may make an order”. However, the faci that some derer-
minations made by the Board under 5. 75 are "orders” subject to tie appeal right, does not
mean thal every degision made by the Board in the administration of that section will
necessarily be an Yorder”. The Board performs many functions under the Act. Seme are
judicial, ar quasi-judicial, in nature; others are more administralive. {nmy view, a decision by
the Board that it is not appropriate to initiare the proeess leading up to a hearing under 5. 75 is
more adminigtrative than judieial. That is not to say that important interests of other parties
are not affected. Often they will be. However, in my opinion, a decision not to proceed further
under 5. 75 is simply a decision not to make an order. It is not itself an order, and is not
subject [0 (he appeal right set out in 5. 33 of the Act.

Jndicial Review

[29] The OEB supervises the terms upon which electrical power i3 supplied to Ontaric
residents. Graywood was not able to simply retain somebody other than Toronto Hydro 1o
connect clectricity o ity subdivision. Graywood attempted to obtain relief from the civil
gourts in respeet of its contract with Toronto Hydro, but its case was dismissed on the grounds
that the OEB had exclusive jurisdiction to deal with the matter: Graywood Investments v,
Toronts Hydro-Electric Systern Litd,, [20037 G.T.C. 431; (20031 0.1 No. 2091 (8.C.1),
affd, 12004] O.1. No. 193 181 GAC. 265 (C.A). Whether or not Graywood was required (o

roceed with Toronte Hyvdro on it terms under the old monopoly regime, as opposed ta the
new rogime, 18 a malter of considerable financial consequence for Graywood. Therefore,
althiough the Board's decision not to procced against Toronte Mydro was not an "order”
subject 1o appeal, it clearly affeeted the legal tights, powers and liabilities of Graywood. As
such, it is a stetutory power of decision and subject 1o judicial review by this Court,

Standard ol Review
130} The Supreme Court of Canada ruled in Pnshpanathan v, Casada (Minisier of

Citizenship and Immigration), [19981 1 S.C.R. 982, addendum [1998] 1 S.C.R. 1222; 226
NL.R. 201, that a "pragmatic and funetional approach” should be taken in etermining the level



of deference to be accorded an administrative wibunal. The reviewing court is required t©
evaluate each situation taking into account four faciors: {1) whether there is 2 privative cause;
{2} the expertise of the tribunal; 3} the purpose of the legislation as 2 whole and the particular
provision in issug, and {4) the nature of the question before the tribunal: Pushpanathan,
supra, at paras. 28-38.

311 There is no privative ¢lause in the Act. There is a right of appeal, but ligvited 0 questions
of law and jurisdiction. As noted by the Divisianal Court in Consumers' Gas Co. v. Outario
Energy Board et al., {2001} O.A.C. Uned. 287, [2001] O.1. No. 5024 (Div. Ct.}, at para 3,
that is a factor which places the Board "on a continuum short of patent unreasonableness*,

[32] The OEB is a highly specialized tribunal with considerable expertise. Consumer's (3as
Co. v. Ontario (Energy Board), supra, was a judicial review of an OEB decision perniitting
Consumers Gas to use the value of past ratepayer benefits to pay deferred taxes amounting to
$50 million. The Divisional Court applied a "reasonableness” standard of review, emphasizing
the importance of defecence due o the Board's Ligh level of expertise. Carawath, 1, noted, &
para. 2:

“The standard of review is reasonableness. In applying a pragmatic and funclional approach,
we have considered the high level of expertise the Board brings to its mandate - the balansing
of 2 reasonable price o the sonsumer with the necessity of ensuring a viable monopolistc
utility that earns 2 reasonable return on its capital investment. The folloewing are but some of
the activities of the Board requiring expertise:

- eeonomic forecasting
- familiarity with accounting and income Iax principles
- special features and requirements of a monopolistic utiiity”

{331 While the expertise brought to bear by the OER in the case at bar i1s somewhat diterent
from the situation before the Court in the Consumer's Gas case, i 15 no less complex or
specialized. The Board was required to balance the interests of the consumer with those of
electricity distributors, suppliers and contractors, all within the context of a market that was
moving from a monopoelistic structure (o one with some aspects of competition, but siill with
supervision and controls. The OEB's expertise includes not just the provision of electricity but
many other aspects of censtruction, engineering and subdivision planning 2nd centrof. The
specialized nature of the OEB's expertise demands a relatively high degree of deference to its
decisions.

[34] The nature of the legislation Involved also supports a deferential standard of review. The
subject miatter is specialived and compley, involving the balancing of many different tevels of
public and private interests. Further, the particular provision before the Board in this case
dealt with the phasing in of 2 new competitive regime and was squarely within the public
interest mandate and expertise of the Board,
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[38] The wmatter decided by the OEB was whether the Graywood subdivision project feif
within the new competitive regime. This required the Board 1o deeids whether the project was
"subiccl 10 an agreement with Torento Hydro prior to November 1§, 2000, This invelves
questions of law as to contract formation and statutory interpretation. However, it is not a pure
question of faw, To answer the question bafore it, the Beard was also required to consider the
dealings between the parties and make findings of {ael, Aceordingly, the question decided by
the Beoard was one of mixed fuct and law. As such, it is less likely 1o be held to the standad of
eorrectness often applied o pure questions of law. On the other hand, sithough there are
factual aspects to the question, they did nol involve determinations of disputed questions of
fact er findings of credibility.

[36] Taking all of these factors into zecount, | am of the view that the appropriate standard to
be applied Is one of reasonablensss. The OEB is not requdred to be Yoorrect” in 15 decision, It
is not the court’s role, therefore, (o substitute 15 own determination for that of the Board,
Rather, the court must only interfere with the QER's decision if it is an unteasonablz
construction of the taw when considered in light of the established facts.

G. ANALYSIS

371 The OEB found there was ne unfairness to Graywaood n requiring it to proceed under the
eld menopoiistic regime, such that ot was obliged to bave Toronte Hydre construct and install
its clectrical system at priess fixed by Toronto Hydro, This finding was based on the Board's
review of the construction plans and dustry practice and its conelusion that Graywood had
costed the subdivision based on the projected electrical prices under the old regime. This wag
# reasonable conclusion on the Board's part and { would not interfere with it

[38] However, the OER's decision canmot be based solely an is view of what Is fair in the
circuinstances, There way a system in place with established vules for the transition. The OER
was required 1o apply those rues. IF Graywoed's project was not subject to “an agreement”
with Toronto Hydro prior to November L, 2000, then Graywood was entitled to the benelfit of
the new regime even if that resulted in an unforeseen economic benefit to Graywood.

[39] The eentral and dispositive finding made by the GEB was that en “implied agreement had
beer entered into prior i¢ November 1, 20007, The Board does not set ot the terms of that
implied agreement, nor the operative date of the agreement. However, in the very next
sentence following the finding of an implied agreement, the Board notes that in past industry
practiee there s often “no formal offer to connect and associaied written connection
agreement”. The logical inference is that the Beoard was of the view that even though there
was N0 writien conngetion agreement prior to November 1, 2000, it & often the case that
projects would not have such a written agreemens and the Board therefore found there was an
"implied” connection agreement priot (o that date,

{481 The basis for the QEB coming to that conclusion was the fact that Toronte Hydro had
been involved with the praject from 1999, having undertaken the preliminary design wark for
the electrical disiribution systera. Further, Graywood had committed to proceeding with the
project prior to Qetober 2000 as evidenced by the installation of municipal services. Once
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again, there is no issue with respect to these findings, The fact that Toromo Hydro did the
design work in 199972000 is uncontroverted. Likewise, the OEB's conclusion on the evidence
before it that Graywood had committed 1o going ahead with the project prior (o October 2060
was a reasonable one.

{41] If that had bheen the entire evidence and Toronto Hydro had procceded with the
construction and instellation of the elacirical distribution sysiem in the absence of a written
connection agreement, 1 would take no issue with the OEB's conclusion of an “implisd”
conneclion agresment, nor with the reasonableness of the Board's conclusion as to the timing
of that implied agreement. However, that was not the entire evidence. The OERB was aware of,
but did not refer to, the fact that Graywood and Toronto Hydro had an actual weritten
connection agreement with respect to this project. The evidence is ¢lear that Torento Hydro
was not contacted with respect to deing the lostallation unti after November 1, 2000, Toronto
Hydro then insisted on a formal writleo connection agreement before proceeding, The
contract was drafted by Toronio Hydro and Toronto Hydro dated the contrast November 8,
2000, even though it was sciually drafled and signed a month or so later, The guestion
therefore is whether the QER's Ninding of an implied connection agresmont prior 1o Mavember
I, 2000 is reasonable in light of the existence of an actual written connection agreement dated
November 8, 2000, [n my view, it is not.

[42] Thiere are many situations in which it may be appropriate lo find an implicd sgreenent in
the absenee of a formal written contraet, The Conditions of Service attached to Toronio
Hydro's license and the Distribution Code provide for such an agreement being implisd,
However, both contemplate that the agreement will be implied only once services have been
connecied and if there is no wrilien agreement in pluce {see paragraph 10 above). This is
consisient with basic contrast law, A contract comes into sxistcnce only when {5 essential
terms have been agreed upon by the parties. While such an agreerent may be implied from
the conduct of the parties, there must nevertheless be some indication of a meeting of the
minds and an intention to be legally bound. The principle is succinetly staled by the British
Columbia Court of Appeal in Arding v. Buckton (1956), 20 W.W.R, 487; 6 D.L.R.{2d) 586
{(B.C.C.A), as follows {at para. 12):

“From the authorities it would follow that a contract rvay be imiptied only whes the conduet of
the parties indicates that they are proceeding on the basis of some legal rclation so that the
function of the court s merely to find as a fact that relation with its allendant ohiipations and
rights which the parties have so indicated by implication bot have failed to express: Faleke v
Scottish Imperial Tasur. Co., suprs, [{1836} 34 Ch.D. 234]; McKissick, Alcorn, Magnus &
Co. v, Hall, {1928} 3 W.W.R. 509; Leigh v. Dickeson (1884) 15 Q. B.ID. 60; 54 LIQB 18"
(Emphasis added)

[43] The parties here chose te date their cantract November 8, 2000. This was not inadvertent.
Teronte Hydro drafied the confracs in December 2000, It was delibermely back- dated o
November &, 2000 to reflect the point al which Teronte Hydro was frst contacied by
Graywood with respect to the installation of the distribution system. In the face of that
evidence, it is simply not reasonable to find thal the agreement grose by implication earlier
than November |, 2008,
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[44] Chapter 3 of the Cade came indo force on September 29, 2000, At that time, there was no
existing contract between Torontoe Hydro and Graywood. Toromto Hydro had completed its
contract for the design of the distribution system in June 2000, Graywood had paid for the
design work n advance in December 1999, In 1999 when Toronto Hydro was retained to do
the design work, it may well have been the expectation of the parties that Teronte Hydeo
would also be doing tae installation. At the time, Toromo Hydro had a monaooly and, absent a
change in the legislation, Graywood would have had no ehoice but o refain Toroats Hydro
for the instaliation. However, an intention (o enter into a contracy, or even the shared
gxpectation that 2 contract would eventually be formed, does rof mean there i an agreement
unlil those Itentions coaleste Bnto a meeting of the minds and the formation of a contract.
Absent such a meeting of the minds, the contraet does not zrise, whether by implication or
otherwise. As of September 29, 2000, the new regime was in force and it applied e all
ongaing prejects unless they were “subject to an agreerment entered inlo prior 1o November |,
20087, The exception provision is not framed 1o exclude all proiects in which preliminary
design work has already been done or where the parties have had discussions about entering
into a contract. The exemplion is clearly stated to apply to sisation in which an agreement as
been "entcred into”. The Beard’s finding that Graywood and Toronto Hydio had by implhi-
cation entered into agreement prior (0 Wovember |, 2000 is unsustainable on the cvidence and
is an unreasonable construction of the scope of the exemplion provision,

[45] | have considered whether the OEB's finding of an implied agreeiment is a refercnce 1o
the agreemerit for the design of the distribution system, rather than the conneetion agreement.
I do not believe the Board's decision can reasonably be construed as referring fo an implied
design agreement, The design agreement had been entered into the year before, had been fully
performed by Toronto Hydeo and had been paid for by Graywood. If the GEB meant thar the
exisience of the design spreement prior 1o Nuovembee |, 2000 iriggered the exemption
provision, i surely would have simply said so. There would be no need (0 "imply” such an
agreement prior to November 1, 2000, The desipn agreement clearly existed prior to that tme.
indeed, it had been fully performed By then. In my view, it s elear from the Board's reasons
that the agreement it implisd was a conneetion agreement. It may well be the case that the
exemption provision is capable of a broader construetion than that, such that other types of
agreergnts might also resull in exempting a partieular project from the new regime, However,
it is pot surprising that in the context of this case the Board mterpreted Article 1.7 a3 relerting
0 a connection agreement. 1t i3 the contraet for the conneetion of services which Gray wood
sought to have 1o have governed by (he new regime. Chapier 3 of the Code deals with
connection agreements, The agreement al issue between Graywoed and Toronto Hydro s a
eonnection agreement. The central issue is whether that connection agreement is governed by
the new regime. Tt makes perfect sense, therefore, that it is the timing of thar connection
agreement that governs which regime will apply.

H. CONCLUSION AN} ORDER
[46] As | have aiready noted, the OEB g a tibunal with specialized expertise. The

interpretation and application of the transition provisions in the Distribution Code falls
squarely within that expertise and i3 entitled 10 deference. [ have ne diffievity sceepting all of
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the factual and policy considerations noted by the Board. However, the question of when this
particulsr contract was entered into is not really dependant upon findisigs of fact, or policy, or
statute interpretation. The question is whether an agreement can be implied prior to the date
upon which the parties actually entered into i, based on the Fact that the parties had a prior
contract in relation 1o the same project. That is more a straightforward questicn of law and
fess within the special experuse of the Board, Al thay existed prior o November 1, 2000 was
an already fully performed design agreement and the expeciation prior o September 29, 20060,
based on the then existing monopolistic regime, that Torento Hydro woudd evenmally be
retained 1o install the system as welll In my view, the Board's finding of an implied agreement
prior to Noveraber 1, 2000 was an ereor of law and unreasonable. It cannot stand.

{471 The Board's decision is quashed.

[48] The applicant also sought a declaration that its subdivision profect is governed by the
new Code, the ssuance of a notice of infention to suspend or revoke Toronto Hydro's hicence
and ancitlary relief by way of an accounting. These are matters within the sole jurisdiclion of
the OEB. Tt i3 not appropriate for this Court to usurp the function of the tribunal by making
such orders.

[49] This matter is remitted to the OEB for its further consideration, based on this Court's
finding that the connection agreement between Toronto Hydro and Graywood was entered
into on November 8, 2000.

150} if the parties cannot agree upon costs, written submissions may be forwarded to the court
within 30 days.

[51] Pist, J [dissentingl: This is an application for judicial review of a decision of the
respondent, Ontario Ensrgy Board {OEB) holding that the subject subdivision was "a projeet
that was the subiect of an apreement” enlered into by Uravwood Investments Limited
{Graywood) and Toronto Hydro-Electric System Limited (Toronto Hydro) before November
1, 2006,

[821 I have read the reasons for judpment of my colleaguss. [ have no disagreement with their
analysis of procedural faimess, judicial review or standard of review. However, T disagree
with their conelusion that the decision of the respondent was ¢ither ineorrect or unreasonable
for the reasons that follow,

53] The undisouted evidenee before the OER was that Toronto Hydro {up to November |,
2000} the sote supplier of electricity, and Graywood in ils capacity as the developer of real
property known as Warden Avenue Hydro Corridor Residential Subdivision, had discussions
about the supply of electricity for the project, commencing in November 1999,

[54] On July 14, 2000, the OEB approved and published the Distribution System Code (the
"Cade"), the object of which was to end Teronto Hydro's electrical monopoly.



[358] On September 29, 2000, 5. 1.7 of the Caode was amended as follows:

"This Code comes into force on the day subsection 26(1) of the Eleetricity Act comes into
force with the following exception,

"All of Chapter 3, Cunnections and Expansions and Subsection 6.2.3. of Section 6.2,
Responsibilities to Generators come into force on September 29, 2000. These provisions do

not apply to projects that are the subject of an agreement entered into before November 1,
2000

IS6] By June 27, 2000, Toronto Hydro had already comgpleted and forwarded to Graywood a
design for the underground elecrical system for the project, which was duly paid for by
Graywoed,

{371 It is not disputed that as of November |, 2000, there was no legally enforcgable

system [or the project.
THE PROCESS

[58] The dispinte is rendered more complicated than it needs be because when Toronto Hydro
advised Graywood in July 2000 that the Warden Avenue project was considered 1o be subject
to an agreement prior 6 Novernber 1. 2000 and, therefore, was required to have s
installation done by Hydre, Graywood filed a complaint o the OEB slleging that Taronie
Hydro was in breseh of its licence by virtue of the position it had taken with respect 10 itg
installation rights.

{591 The OEB refusged 0 accede to the request of Graywood, taking the view that the Warden
project was, in fact, "subject to an agreement”. The QEB's decision was issued in the form of
a letier to Graywood's counsel. The relevani portions of which are as follows:

"Based on the information provided, the Board finds thar an implied agreement had been
entered into prior to November |, 2000,

“The Board finds that io past industry practice, there 13 often ne formal offer o connect and
assoeigted written connection agreement between parties on 2 specific. The evideace
demonsirates that Graywood had agreed to Toromo Hydro undermaking preliminary design
work with respect to the Project. The evidence further demonstrates that Toronto Hydro had
been included in the Project for approximarly g vear prior to November |, 2000 and that
Graywood was committed o the Projest 48 municipal servicing had commenced prioc to
October 0f 2000

"Furthet, the Board finds that no unfatrness has resulted as clearly the Graywood Project was
costed on past industry praetiee,



“The Board finds thar Toronto Hydro i3 not recuired to comply with the requiremenis of
Chapter 3 of the Cade for this Project. Therefore the Board finds that Toronto Hydro is not in
breach of its ficence and the Board will not issue a notice of its intention to issue a compliance
order under subsection 75(2) of the Act."

1 have produced these portions of the letter beczuse the applicant has wreated & as evidence of
the unteasonableness of the OER's position.

[60] 1 respectfutly disagree with the applicant for the following reasons:
STANDARD OF REVIEW

[61] An application of the pragmatic and funetional approach mandated by Pushpanathan v.
Canada (Minister of Citizenship and Immigration), [1998] 1 5.C.R. 982, addendum [1998]
VS CR 1222, 226 NUR, 281, revesly

Privative Clause: The Act does not contain a privative clause. There is a statutory righi of
appeal oniy upon a question of law or jurisdiction,

Expertise: As per this court in Consumers' Gas Co. v. Ontario Energy Board et al., [200]]
O.AC. Uned. 287; [20011 O.J. No. 5024 (Div. Ct), the OEB has a 'high level of expertise’,
The OEBA provides the OEB with exclusive jurisdiction to hear and determine all questions
of law and fact, and its decisions on faet are not open o review.

Purpase of the OEBA: The porpose of the OEBA is 10 maintain just and reasonable rates with
respect o gleclrivity.

Mature of the Problem: The nature of the problem in this case ts whether the Project was
subject to an agreement entered into before November 1, 2000, within the meaning of s. 1.7 of
the Code.

i1 my view, the standard of review ought 10 be reasonableness,

ANALYSH

[82] { agree with the respondent’s view that the question whether the projeet was subjeet 1o an
agreement entered into before November 1, 2000 within the meaning of s, 1.7 of the Code is
maore appropriately viewed as a question of mixed fact and law, and that the OEB's decision
on that issue must be afforded a high degree of deferenee. The "law™ component ol that issue
15 the interpretation of the provisions of the Code, as they relate 1o the propee management of
a major transition from monepoly to competition under the OEB Act, rother than general
confractual principles. The delermination s "facr-intensive”, and involves an assessment of
spectalized facts and relationships, which gre at the core of the OER's exclusive rarisdietion,
See Ryan v. Law Society of New Brunswick, [2003] | S.C.R. 247, 302 N.R. 1; 257 N.B.R.
(2d) 207, 674 ARPR, 207; 2003 8CC 20, at para. 41; Dr. Q., Re, [2003] | 8.C.R. 226; 302
NR.34; 179 B.C.A.C. 170; 295 WAL.C. 170, 2003 SCC 19, at p. 240,



Frankly, if the question were 2s the appellant has formulated 1, there would really be no issue.
Contractus! rights are proteeted unless the legisiative language purporting to infringe them is
explieit and upambiguons.

[63] Thers was evidence to support the OEB's view thal the project was subjest to an
agreement, not the least of whieh was the existeoee of an agresment for the design work,
Nuothing in the Code suggests that an agreement must mean an "agreement for installation™.

{64] 1t is cseful, In my view, to recognize that 5. 1.7 of the Code was amended to establish a
“cut-off date” for ending the monopoiy and introducing competition. The use of the
expression “projects that were subject to an agreement” gave the OER the flexibility to divide
projects into different caregories based on the stage of development in terms of the
refationship with Toronto Hydro.

165] The obiegt of the exercise in which the OEB was engaged was not o make legal
determinations oo whether a certain "implied agreemet” {lo use the imprecise tevm used by
the QEB) had become a Tull Blown enforceable agreement. I was rather to determing whelher
the Warden Avenue project was one of those projects that was atready subiect to an agresment
e, whether 8 was © he governed by the old regime or the new regime, Tarento Hydro had
been involved with the project for at least nine months prior (o the annsuncement; the project
would have been budgeted on the basis that Toronto Hydro, the only supplier of electeicity,
would have been the installer and supplier. There was an execufed agreement with respect to
design, and much disgussion about (he installation had already taken place. It would have
been the expectation of the parties and in their eontemplation, at least up to the date of the
announeement of the new regitne in July 2008, that the installation would have been done by
Toronws Hydro.

{66] In making a determiination on the reasonableness of sueh a deeision, it seerms w me
inperative to consider the practical tnplications of the decision urged upon the coudd by the
sppeliants, No developer, who had not signed a contract by November 1, 2000 would consider
itself bound by the requirements of the old regirme once the announcement of the new repime
was made. Accordingly, whatever ruse or subterfuge that would postpone the final execution
to a date beyond November |, 2000 would likely be attempted if a2 postponement wese
pereeived to produce an advantage (o the devcloper. Effectively, the whole coneept of a
transitional period (from July 1o November) would be rendersd academic. The new regime
wonld have effectively begun or the date of the announcement. As § adumbrated ¢arlicr,
developers with cnforceable agreements would not, in any event, have been affecied by
changes in the pobicies of the OEB. It wonld have been unnécessary 1o refer to them in the
new Code. Cleadly the stipulation of a transition period was designed o deal in g fair manner
with developers in the grey area.

(67} The construction of written instruments:

"12-044 Law and Fact. The eonstruction of written instiuents is a question of mixed lawand
fact. The cxpression “gonstruction’ as applicd 1o & doeument includes two things, firsy, the



meaning of the words; and, secondly, their legal effect, or the effect which is to be given
them. Construction becomes a question of law a scon as the true meamng of the words In
which an instrument as been expressed and the surrounding circumstances, if any, have been
ascertained as facts. However, the meaning of an ordinary English word, of technicsl or
commetcial terms and of latent ambiguities, and the discovery of the surrounding
gircumstances {when they are relevant) are questions of faet”

Casurina Limited Partsership et al. v. Rio Algom Ltd. et al, [2004] O3 No, 177, 181
0.AC 19 {CA), at para. 34, citing Perry v. Telus Corp. (2002), 164 B.C.AC. 132; 268
WAL, 152 (C.A), at para, 14 refeering to H.G. Beal, ed. Chitty an Contracts 28 Ed.
(Londan: Sweet & Maxwell, 19993, at paras, 12-043 and 12046,

{681 It was at 2 minimum, eminenty reasonable for the OAB to interpret "projecis subject
an agreement” in the manner that it did.

DISPOSITION

691 I would dismiss the application.
Apphication allowed.

Editor: Redney A, Jordan/gs

[End of decument!|
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Chapter 8

SCOPE OF JUDICIAL REVIEW

81 INTRODUCTION

A court’s powers of review are narrow. It does not retry the matter that
was decided by the tribunal. A reviewing court is not concerned with the
merits of the case before the tribunal nor with the wisdom of the tribu-
nal’s decision. Its sole concern is whether the tribunal properly exercised
powers conlerred on it by statute.!

Only the decision of the tribunal is reviewable. The tribunal’s reasons
for decision may be considered to ascertain whether the decision was
arrived at by reviewable error. However, the reasons alone cannot be
quashed leaving the decision intact? A person who is content with a tri-
bunal’s decision cannot complain about comments made by the tribunal
in its reasons. Furthermore, if content with the final decision, a party
may not apply for judicial review of an interim ruling ?

8.2 THE POWERS OF THE TRIBUNAL

Since a tribunal has enly those powers conferred on it by statute, a court
may review its constating statute to determine whether it had the power
to do what it did. Regardless whether the tribunal’s action was desirable
or reasonable in the circumstances, if the tribunal lacked power, the act is
subject to judicial review and the court will determine whether the tri-
bunal had the power to do the act.) No deference is given to the tribunal.
A tribunal’s decision that it had the statutory power to make the order or

TransCanada Pipelines Lid. 0, Beardmore (Tawnship} (2000), 186 D.L.R. (4th) 400 at 446448
(Ont C.A.), leave to appeal to 5.C.C. refused October 19, 2000.

Libby, McMeill & Libby of Canada LHd, 0. 1 AW, (1978), 21 OR. (2d) 362 (C.A)

Uniied Brotherhiood of Carpenters and Joiners of America, Local 1023 v, Lrviolelle (1998), 199
N.BR. (2d) 270 (C.A).

Syndicat des Employss de Production du Qué. v. Canada (Labour Relations Boord) (1984), 14
D.LR. (4th) 457 at 478-80 (S.C.C.).
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decision must be correct® Likewise, the tribunal’s interpretation of the
Conshifution AcP to determine the scope of the powers conferrad by stat-
ute must be correct.’

Although a court will not defer to an incomect, though reasonable,
interpretation by the kbunal of its powers, well articulated reasons
wrilten by & tribunal expert in itz flield may perauade a court that the -
bunal’y interpretation is the correct one, and may alse give the court a
Factual context in which to interpret the statute so as fo aveid an bnprac
tical interpretatios: in the abstract,

A statutory provision prohubiting review by a court of a tribunal’s acts
cannot pravent a conrt from reviewing whether the triburnal had powsr
to act as i did." Such a provision s typically called a “privetive clause”
{these clauses are discussed below).

Where two wibunals make orders that impose conflicting obligations
on a party, so that compliance with one order results i a violation of the
other order, and where each order it within the powers of the tribunal
and is pot unrgasonable, a coutt may decide which order takes prece
dence?

Not all interpretations of a tribunal’s constating statute relate 1o its
powers to act, Often a tribunal must interpret a provision of its statute 50
as to apply it to facts and decide the merits of a case, Courls are wary of
applicants who, in an atternpt to reduce the deference given by the court
to the tnbunal’s decision, label statutory provisions as restricting a tribu-
nal’s powers. The tribunal’s interpretation of statutory provisions for the
purpase of deciding whether an order should be made in the circum-
stances of the case receives curial deference from the courts. Likewise,
the tribural’s choice of orders from a variety of orders permitted by the
stabute is entitled to deference Some statutory provisions are difficult to
classify as being clearly of one type or the other. Bt is difficult to decide
whether they confer powers upon the tribunal, or whether they are sim-
ply the type of provision that must be interpreted to administer the stat-
ute. For exampie, some provisions empower a fobunal to lssue an order

Sywiivat des Employés de Production du Qud, v, Canades {Ladovr Relalions Boassd}, ihid; Syidi-
enf Melional des Emplowte de s Capomdssion Soolaire Reglovale de POwlaosnis w Linion des
Employds de Service (1988), 88 NR, 18] 20 2, 207 (50400

Consifiation Agt, 1982, being Schadade B to the Canada Act 1282 (LK), 192, < 1L
Wesicoas! Eneryy Ine. » Canmnda (Natiowal Energy Bd.) {19983, 136 DLR. (4ih) 456 at 478
5LL).

Crevier v (ud, TAGHISBI, B NR ML B0CE Qud (AG o Farmh [I99B1 250 R 638
2t £35. But ree: Do v CAW. (13}, I DLE. (4t 60 (BCCL

B.C. Teephone Co, v. Shore Cable Syshons (B.C.3 L6 459980, 125 D LR (SR 43 GO0
CALBE., Loeal 30T v, Montreel {0N0y) (1997}, L4411, (4ih) 577 of 8601 {8000 Royt
Ok Mipes inc. v, Canade Qabour Relotions Board) £1996) 133 DK, b} 13 S.CC)%
Syndicat Netioral des Empingds de In Commission Scolaire Regronale de 'Ouisousis . Umion
des Ereplogts de Serpice, supre, nofo § CLURE, Locai 563 v NA. {Liguer Corp 3, 1197912
S.CR. 277 st 233; Volor Canade L4 v LEAW,, Local 726 (397}, 99 DL R, (3d) 193 5t 202
MLE0C)
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CITATION: Snopko v. Union Gas Ltd., 2010 ONCA 248
DATE: 26100407
DOCKET: €49977

COURT OF APPEAL FOR ONTARIO

Sharpe, MacFarland and Watt JJLA.
BETWEEN
Marie Snopko, Wayne McMurphy, Lyle Knight and Eldon Knight
Plamtiffs (Appeliauts)

and

Tnion Gas Ltd. and Ram Petroleums Lid.

Defendaris (Respondents)
Donald R. Good,, for the appellanis

Crawiord Smith, for the respandents
Heard: January 22, 2010

On appeal from the judgment of Justice John AL Desotti of the Superior Court of Juatice,
dated January 6, 2009,

Sharpe J.A.

[1]  This appeal involves a question as to the jurisdiction of the Ontaric Energy Board
{the “Board”), namely, the extent of the Board’s exclusive jurisdiction to deal with legal
and facrual issues raised by a party claiming damages arising from the use of natural zas

storage pools.

DM A R

A
[ I )
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Facts

[2] The appellants are landowners in a rural area near the Township of Dawn-
Euphemia. Their lands form part of the Edys Mills Storage Pool, one of 19 natural gas
storage pools operated by the respondent Union Gas Ltd. (“Union™) as part of its
integrated natural gas storage and transmission system. Natural gas storage pools are
naturally occurring geological formations suitable for the injection, storage and

withdrawal of natural gas.

[3] In the 1970s, the appellants (to be read in this judgment where necessary as
including the appellants’ predecessors in title or interest) entered into petroleum and
natural gas leases with Ram Petroleums Ltd. (*Ram”). Those leases granted Ram the
right to conduct drilling operations on the appellants’ properties in exchange for a
monthly royalty payment on all oil produced. In October 1987, the appellants entered
into Gas Storage Leases (the “GSLs”) with Ram, which ratified the earlier gas and
petroleum leases and provided the appeliants with a 10% profit share of all of Ram’s
earmings from storage operations unless the leases were assigned to a third party. The

GSLs required the appellants’ consent before such an assignment could be made.

[4] Tn August 1989, the appellants agreed to Ram’s assignment of the GSLs to Union.
The appellants assert that they consented to the assignment on the understanding, based

on representations made by Ram, that they would receive significant crude oil royalty

AR CLanliy;

2010 OMC s
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pavments from Union under the eadlier leases. However, shorily afler the assignmont,

Union ceased oil production and all royalty payments ceased.

[5] In 1992, the appellant Snopko entered into an Amending Agreement pursuant 1o
which Upion acguired the right to construct certamn roadways on her property. In the
Amending Agreement, Snopko acknowledged receipt of compensation in respect of these
roadways while also reserving the right to make a future claim in relation to wells

installed by Union.

[6] On November 30, 1992, the Lieutenant Govemor in Council issued a regulation
designating the Edys Mills Storage Pool as a designated gas storage area. On February |,
1993, the Board issued a Designation Order under the predecessor legislation granting
Union’s application for an order authorizing it to ingsct, store, and remove gas from the
Edys Mitls Storage Pool, and giving i pernission to doll and construct the wells and
other facilities necessary to connect the Edys Mills Storage Pool o Unien’s integrated

natural gas storage and transmission system.

{71 Between 1993 and 1999, Union paid the appellants compensation pursuant to the
terrms of their GSLs and, in the case of the appellant Snopko, pursuant to the 1992
Amending Agreement. Union also provided compensation to the appetlants Lyle and
Eldon Knight pursuant to a Roadway Agreement they had entered into, which provided

for certain annnal roadway payments,

TU MDA PAE 0 et
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[8]  The Lambton County Storage Association {the “LCRA™), of which the appellants
were members at the reievant time, is a volunteer associahion representing approximately
160 landowners who own property within Union’s storage system. In 2000, the LCSA
brought an application before the Board seeking “fair and equitable compensation” from
Unten pursuant to 5. 38(3) of the Ontario Energy Board Act, 7988 5.0, 1998 ¢ 15,
Sched. B (the “Act™), which requires a party authorized o use s designated gas storage
area to make “just and equitable compensation” for the right to store gas or for any

damage resulting from the authority to do so,

[9]  Union argued that, in the light of the terms of their leases, the appellants had no
standing to apply for compensation. In a Decision and Order dated September 10, 2003,
the Board tound that Snopke’s standing was limited 1o issues not dealt with in the GSLs

and that the appellant McMurphy had no standing,

110] Before the remaining issues were decided on the menis by the Boeard, the LCSA
and Union seitled on the guestion of just and equitable compensation for all clains
arising between 1999-2008 that wers or could have been raised at the hearing. On March

23, 2004, the Board approved this settlement by way of 2 Compensation Order.
[11]  Consistent with the terms of an undertaking giver by Union to the Board, Union
extended to all LCSA members who did not receive full standing an offer o be

compensated on the same terms enshrined in the Compensation Order. Eaeh of the
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appellants accepted. The agreerments pertaining to the appellants Lyle and Elden Knight

extend to 2013,

[12]

On January 29, 2008, the appellants commenced this action m the Superior Court

against both Ram and Union, alleging breach of contract, negligence, unjust enrichment

and Nsance.

RE}

[14]

The appellants advance the following claims against Union

breach of contract - the appetlants claim that Union, in breach of their GSLs, has
failed to properly compensate them for crop loss and other lost incorne arising

from Union’s storage operations (statement of claim, at paras. 26-27);

wnjust enrichmens - the appellants claim that Union has been unjustly enriched by

storing gas on and in the appellants’ 1and {(statement of claim, at para. 28{b}};

nuisance - the appellants claim that Union’s storage operations, which have
decreased the profitability of thew land, caused damage to their land and decreased

their enjoyment of the land, constitule a nuisance (statemnent of claim, at para. 36),

negligence - the appellants claim that due to Union’s slorage operations, oil has
not been produced from the FEdvys Mills Storage Pool since 1993 and, as a result,
the appellants have not received royalty payrmenls since that time (statement of

claim, at para. 37(c)); and

termingiion of contract - the appellants seek a declaration that their GSLs were
erminated in 2006, along with compensation from Union o the basis that 1 is

storing gas without a contract (statement of claim, at paras. 34-35).

The claim against Ram is framed in misrepresentation, negligence, broach of

contract and unjust enrichment.  More imporiantly, the appeilants plead that the
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agreement permitting Ram to assign the GSLs should be set aside on grounds of

unconscionability.

[15] In September 2008, Union moved for summary judgment dismissing the action
against it on several grounds, namely: (i) that the Superior Court has no jurisdiction to
entertain the claim, as it falls within the exclusive jurisdiction of the Board, {31} that the
claums are statute-barred under the Limitations Act, 2002, 5.0. 2002, ¢. 24, Sched. B (the
“LTA™); and {111} that the claims are barred by the docirines of res judicain or abuse of

Process.

(161 Ram took no part in the molion for swmmary judgment and the claums advanced

against it by the appellants rerpain outstanding.
Legislation
[171 The Aci provides as follows with tespect 1o the regulation of gas storage areas:

{sas storage areas
36.1 {1} 'The Board may by order,

{a} designate an ared as a gas storage areg for the
purposes of this Act; or

{4y amend or revoke 2 designation made under
¢lause (a). 2001, ¢ 9, Sched. F, s, 2 (2).

Transitian

{2} Every area that was designated by regulation as
a gas storage area on the day before this section
camne wto force shall be deemed to have been
designated under ¢lause (1) {a} as 4 gas storage area
on the day the regulation came into force, 2001,
<. 9 Sched. F,s 2{2})
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Prohibition, gas storage in undesignated areas

37. No person shall inject gas for storage into a
geological formation unless the  gsological
formation 18 within a designated gas storage arez
and unless, in the case of gas storage areas
designated afrer January 31, 1962, authorization o
do s0 has been obitaimed under section I8 or is
predecessor. 1998, ¢. 15, Sched B, s 37; 2001,
€. 9, Sched. F, 5. 2(3).

Authority to store

38 (1) The Board by order may authorize a
person to inject gas into, store gas in and remove
gas from a designated gas storage argea, and to enter
into and upon the fand in the area and use the land
for that purpose. 1998, ¢. 15, Sched. B, 5 38 {1).

Right to compensation

{2} Subject to any agreement with respect thereto,
the person authorized by an order under subsection
(13,

{a} shall make o the owners of any gas or oil rights
or of any right to store gas in the arga just and
equitable compensation in respect of the gas or ol
rights or the right to store gas; and

{1} shall make to the owner of any land in the area
just and equitable compensation for any damage
necessarily resulting from the exercise of the
authority given by the order. 1998, ¢. 15, Sched, B,
5, 38 (21
Determination of amount of compensation

(3) No ection or oiher procesding lies in respect of
compensation pavable under this section and,

failing agreement, the armount shall be determined
by the Board. 1998, ¢, 15, Sched. B, 5. 38 (3}

Appeal

{4y An appeal within the meaning of section 31 of
the Expropriations et lies from a determination of
the Board uvander subsection (3) to the Divisional
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Court, in which case that section applies and
section 33 of this Act doss not apply.

[183 Ir addition, s. 19 of the Act provides as follows:

Power o determine law and fact

19. {1} The Bosard has in all maftters within s
jurisdiction authonity to hear and determine all
questions of law and of fact.

Disposition of the motion judge

1191  The motion judge granted Union’s motion for summary judgment and dismissed
the ¢laim on jurisdictional grounds. The motion judge foliowed the deeision of Pennell L
m Re Wellington and Imperiel Oil Lid. 119701 1 QR 177 {H.C.)), at pp. 183-84;

Il many cases where a dispute arises as to the amount of

compensation, the first thing a board of aibitration has to do

15 to inguire what were the subsisting rights at the time the

right to compensation arose; and tha! In some cases such

mgguiry would necessarily involve the interpretation of
agreements in which the subsisting rights were embodied.

it 15 with reluctance that | conciude that the Legislature has
taken away the prima facie right of a party 1o have a dispute
determined by declarstion of the Court,

[20]  The motion :udge concluded that s, 38 conferred exclusive jurisdiction on the
Board to decide all issues pertaining t¢ compensation from the operation of the gas
storage operation #nd that the appellants’ claims fell within that exclusive jurisdiction,

Accordingly, he dismissed the appelianis® action,
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Issue

{211 While Union submits that the appellants” claims should be dismissed on several
grounds, the central issue on this appeal 1s whether the motion judge erred in concluding

that the Superior Court has no junsdiction 1o entertain those claims against Union,
Analysis

{221 Under the Act, the Bosrd has broad jurisdiction to regulate the storage of natural
gas, to designate an area as a gas storage avea, [0 authorize the injection of gas inlo that
area, and to order the person so authorized 1o pay just and equitable compensation to the
owners of the property overlaying the storage area. Moreover, s. 38(3} provides that no

civil proceeding may be commenced in order to determine that compensation.

[23] The appellants concede that if their claim arose simply from an inability to agree
with Union on the amowst of compensation, s. 35{(3} of the Act grants the Board
exclusive jurisdiction. They subrmt, however, that as their claumn attacks the vahdity of
agreements relied upon by Umion and alleges breach of contract, neghigence, unjust
enrichment angd nuisance, it falls oviside the ambit of s. 38 or, at the very least, there s a
triable issue as to Jurisdiction that should not bave been decided on a motion for summary

judgment.

i24] I am unable to accept the appellants’ submission that the legal characterization of
their claims determnes the 1ssue of the Board’s jurisdiction, [t is the substance not the

legal form of the claim that should determine the issue of jurisdiction. If the substance of

s
4%

St T

23
-
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the ¢laim falis within the ambit of s. 38, the Board has jurisdiction, whatever legal label
the claimant chooses to describe it. As Pennell 1. stated in Re Wellington and lmperial
Oil L., at p. 183, “whatever may be the form of the issue presentad ... it is in subsiance
a claim for compensation in respect of a gas right and dameges necessarily resuiting from

the exercise of the authority given by virtue of the order of the Ontario Energy Board.”

[25] The claims advanced by the appellants in the statement of claim all arise from
Unlon’s operation of the Edys Mills Storage Pool. The ¢laim for breach of contract
asserts that Union has failed to compensate the appetlants for crop loss and other lost
income arising from Unjon’s storage operations. The ¢lalm for unjust enrichment asserts
that Tnion “is enriched by storing gas on and in the Plaintiffs’ land and is enriched by
having oil located in the Plaintiffs’ land left in place.” The nuisance claim asserts that
“Union’s gas storage operation unreasonably interferes wath [the Plaintiffy’] enjoymen: of
their land.” The negligence claim asserts that Union “was negligent in their gas storage
operations”, thereby causing harm to the appellants. Finally, the appellants alleged that

Union has been storing gas without a contract,

{261 In my view, in substance, these are all claims falling within the language of s
38{23 as ¢laims for “just and equitable compensation in respect of the gas or oil rights or
the right to store gas”, or for “just and equitable compensation for any damage

necessarily resulting from the exercise of the authority given by the {designation] order.”
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{271 Section 19 provides that, in the exercise ¢f its jurisdiction, the Board has “in all
matters within its furisdiction autharity to hear and determine all questicns of law and of
Tact.” This generous and expansive conferral of jurisdiction ensures that the Board has the
requisite power [0 hear and decide all questions of fact and of law arising {n connection
with claims or other matters that are properly before it. This includes, inler alin, the
power to rule on the validity of relevant contracts and to deal with other substantive legal

issues.

128]  In response to the court’s imvitation to make written submissions on the
jurisdictional issue, counsel for the Board advised us that the jurisprudence of the Board
supports an expansive interpretation of its jurisdiction under its enabling statute, which
would include the ability to determine the validity of compensation contracts. In Tée
Matter of certain applications to the Ontgrio Energy Board in respect of the Bentpath
FPool (1982, EB.O. 64(13) & {2}, the Board held, at p. 33, that it “does have the power, a3
part of its broader administrative function, to determine the validity of contracts™ for the
purpose of determining the appropriate compensation 1¢ be paid to a landowner under
what is now s, 38 of the Act. | agree with the respondent that Bentpath and Re Weflington
and Impericd Oif L supersede the Board's ecarlier decision in The Maiter of on
Application by Union Gas Company of Canada and Ortario Natural Gas Storage to

inject gas into, store gas In and remove gas from the designated gas storage area known

as Dawn 8136 Pool (19623, EB.O. 1.

Ll AR {Dunlil

S
it
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[29] By precluding other actions or proceedings with respect to claims falling within
the ambit of 5. 38(2) of the Act, s. 38(3) precludes the courts from, in effect, usurping the
jurisdiction of the Board by entertaining claims that it (s empowered to decide. T agree
with Union's submission that, to endorse the appellants’ position by heolding that the
Board’s jurisdiction could be avoided by virtue of the legal characterization of the cause

of action asserted, would defeat the intention of the legislature,

{301 In myv view, the motion judge did not err in concluding that this was a proper case
far sammary judgment. The issue of jurisdiction 15 an 1ssue of pure law and the motion

judge was correct in dealing with it by way of summary judgment.

[317 As the appesl must be resolved on the basis that the Board has exclusive
jurisdiction o determine all issues of law and of fact arising from the appellants’ claim
against Union, it s unnecessary for me fo deal with the slternative grounds for dismissal

of the clmm advanced by Union
Disposition
[327 For these reasons, { would dismiss the appeal with costs to the respondent fixed at
$7306.73, inclusive of GST and disbursements.
“Robert I. Sharpe JLA
“lLagree } MacFarland 1A

“1 agree David Wait LAY
RELEASED: April 07, 2010
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JAMES T. HUNT

BARRISTER & SOQLICTTOR

Jamas T, Hunl, CET, 84, MB4A, Lia 279 Sgriny Strect

Cognsel: W.R. Sherwood, SU. J3 Cobourp. Ontarlo KSA IK3
Tels {905} 3124500
Fox: (9053 3720001

BY FAX: {416) 216-3930

Semerber 14, 2000

Joanifer Teskey

Ogilvy Renault LLP

Suite 3RG0

Royal Bank Piaza, South Tower

2053 Bay Street, .0, Box 84
Toronio, Ontario MS) 274

Tiear Ms, Teskey:

Re: Poweelineplus Lid v. Mississnuga Enersource & City of Brampton

I have been advised by statf of the DEB fo use the consumer on-line enguity and
complaint form in order to present my application (o the OEB for o ruling on te
judgment of the court. In spite of my efforts 1o find slternative means to do this, this was
the only vehicle offered within which to present this matter for consideration by OERB,

1 have accordingly utilized the website and the on-line response form. 1 provide a
copy of the summary of Tny submission.

f expeet that the staff of the OEB will request further informasion at which timc I
can provide 1o them copies of the appropriate pleudings and other materials,

1 will also provide to them contaet informtion for you and your office,

¥ you have any [urther information with respect (o (e process, T would very
much approciate receiving it. This material was e-mailed on Scptember 10, 2009.

1t is our position that this process is the process conlemplated within the order,
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2

I had provided [urther notice to OEB by telephone on scveral occasions but was
told o present it in this fashion.

If you have any questiony or comments, plesse (et me know.

Yours very truly,

Lo 7 g5

M James T, Humt -

JTH;j
prel.
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Ontario Energy Board

wrww ot aeh, sov.on.ca/Feed Back/OFEB

Permission to store/share info with OEB staff? Yes
Permission to store/share info with regulated mitlities? Yes
Permission to storefshare info with Govermment reps/OEB business partners? Yes

Fird name; James

Last mamme: Hunt

Job utlc: Saolicior

Cormpany same; James T, Hunt Law Office
Representing: Powerline

How can we reach you?
{lomact; Fax
‘What is the bexi time to reach you: No preference
Preferred lanpugpe: English ‘
Email: sherwoodhunt@helinet.ca
Phone: 805-372-4500
Fax: 903-372-6051
Address: 279 Spriag Sucet

Cobourg, ON

K9A 3K3

Canada

‘Who do you get your bifl from: N/A

is this reparding s gas or cleetricity contract? Yes {Electricity}

If yes, who is the contract with? This complaint relafes to a contract between Hydro
Mississauga Services Tne, and the Corporation of the City of Brampton,

Coutract number: 2008-GR7

Your comments: [ James T, Hunt have been advised by stall members at the Ontario
Encrpy Board wo apply for a ruling by the Ontario Encripy Board using this website,

Qn about Decermber 23, 2008 an action was started by Powerkine Plus hd. ns Plaind (T
agatnst Enersouree Corporation, Enersource Hydro Mississauga Tne., and Enersource
Hydro Mississaugs Scrvices Inc. and the Corporation of the City of Brampton, For
damages arising from a failure w grant © the Plaint (T, Powerline Plus L2d, o contract for
which it was (he lowest compliant bidder, The contract bad been awarded o Encrsource
Hydro Mississauga Services Inc. which is an affiliate of Enersouree Hydro Mississauga,
Esnersource Hydro Mississanga Services Inc. is governed by subsecrion 73(1) of the
Ontario Energy Board Acl, s01998.2C.15.
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The contract at issue is a contract for the repuir and maintenance of street lighting within
the Corporation of the City of Brampton,

The City of Brampton is outsidc a service ares of the Hydro Mississauga Inc. which is a
regulated company under the Ontario Energy Bourd Act.

The Plainti(l claims among other things that section 73 of the Ontario Energy Board Act
gets out a number of business activitics which a distributor’s affiliates can carry out.
Enersource Hydro Mississauga Services Inc. is governed by section 73. The provision of
maintenance services for the provision of street lighting in other municipalitics is not a
permitted use within that list,

The couri ordered that the action be stayed pending a decision by the Ontario Encrpy
Board including any appeal there from, on whether the services comtemplated under the
corporation of the city of Brampton contract number 2008/087 are pcrmitted business
activitics which in affiliatc of a municipally owned elcctricity distributor can lawfully
carry on undcr section 73 of the Ontario Energy Board Act, 1998 s01998c¢. 15 schedule
B.

The datc of the order was August 18, 2009 and the Plaintiff was given 30 days from the
date of the ordcr to file an spplication with the OEB.

This was the mexns of filing such an application that was recommended by staff of the
Ontario Encrgy Board to Plaintiff’s counsel James T. Hunt.
Plcasc advise il further information is required,

Sincerely,

James T, Hunt
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COMPLIANCE BULLETIN

DATE ISSUED: November 5, 2010

TO: All Licensed Electricity Distributors
All Other Interested Parties

RE: Application of Section 73 of the Onferic Energy Board Aci, 1998 in respect
of Street Lighting Services

This Butlletin provides guidance in relation to the application of section 73 of the
Ontario Energy Board Act, 1998 regarding the provision of street lighting services
by affiliates of distributors.

1. Background

Saction 73{1) of the Ontaric Energy Board Act, 1898 (the “OEB Act”) restricts the
activities that may be undertaken by an affiliate of a municipally-owned distributor,
More specifically, the section establishes an exhaustive list of activiies that such
affiliates may undertake, including distributing and retailing eleciricity, distributing or
retalling gas and renting or seliing hot water heaters, as well as business a&ﬁvities the
principal purpose of which is o use more effectively the assets of the distributor or of an
affiliate of the distributor. For convenience of reference, section 78 of the OEB Aclis



reproduced in its enfirety in Appendix A.

A number of distributors have affifiates that are engaged in the provigion of street
lighting services, such as street light installation and maintenance. A question has
been ralsed as to whether this is permissible under section 73 of the OEB Act. This
Bulietin sets out Board staff's views pertaining 1o the application of section 73 of the
OEB Act fo the provision of street lighting services by affiliates of distributors.

Section 73{3) of the OEB Act siates that section 73{1) doas not resirict the activitiesof a
municipal corporation. As such, this Bulletin only addresses the issue of the provision
of street lighting services by distribulor affiliates that are not municipalities.

2. Application of Section 73 of the OEB Act

Board staff's view is that an affiliate of a distributor is not precluded by section 73(1) of
the OEB Act from providing street lighting services. In arriving at this view, Board staff
has noted the following Board proceedings:

i As part of the revisions o the Affiliate Relationships Code for Electricity
Distributors and Transmitters {the "ARC”) (EB-2007-0662) that were adopled
by the Board in 2008 (EB-2007-0662), the Board amended the definifion of
‘energy service provider” o include a person that is inveolved in, among other
things, street lighting services and sentinel lighling services. It follows that
the Board was salisfisd that energy service provider affiliates of a distributor
can provide those services.

if. In a proceeding regarding applications by Toronto Hydro-Electric System
Limited ("Toronto HMydro™) and its affiliates relating to the sale of street lighting
assets (EB-2009-0180/0181/0182/0183), it was clear that an affiliate of the
distributor owned street lighting assets and provided programs in retation to
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i,

street ighling. The Board determined in that case that some of the sireet
lighting assets were distribulion assets and could be transferred to the
distiibuior. Although nol discussed by the Board, the street lighting assets
that could not be ransferred to the distribulor presumably would or could
remain with the affiliate.

in a proceeding regarding an application by Lakeland Power Distribution Lid,
for an exemption from the ARC (EB-2006-0029), the issue was whether the
distributor shouid be permitied to share employees with its affiliate for the
purposes of the provision by the latter of sireet lighting services, The
application was denied, but not on the basis of there being an issue in relation
to the provision of street lighting services by Lakeland Power's affifiate.

Board staff is aware that the list of permissible activities in section 73(1) does not refer

specifically to street lighting, and that none of the proceedings referrad to above
specifically identified the particular item in section 73(1) of the OEB Act that would

authonize the provision of street lighting services by an affiliate. In Board staff's view,
street lighting services can be permitted under item 6€ [as listed under section 73(1)};
namely, business activities the principal purpose of which Is to use more effectively the

assets of the distributor or an affiliate of the distributor. In this regard, Board staff notes

the following:

In many, if not most, instances, the municipalily owns the street lights, Strest
lights are thus assels of an affiliate of 4 distributor, In this contexd, the
maintenance of stresl lighting assels by an affiliate makes more effeclive uss
of the street lighling assets.

Distributors own the poles on which street ights are installed. The installation
and maintenance of street lighting assets by an affiliate allows for the more
gffective uge of the distribution poles.

e 3



jik. it suome instances, the affiliate uses specialized equipment cwned by the
distributor for the purposes of providing street lighting services. A good
example is bucket trucks. Use of such specialized assets, which have only a
limited number of practical applications, by an affiliate for the provision of
strest lighting services makes mare effective use of those assets. Similarly,
where an affiliate acguires a specialized asset such a8 a bucket fruck for use
in a permitted activity under section 73{1}, the subsequent use of that asset
far the purposes of praviding sireet lighting services makes more effective

use of the assal.

in Board staff's view, the provision of streel fighting services by an affiliate can also be
permitied under itern 9 {under section 73(1)]; namely, the provision of services related to
the promotion of energy conservation, energy efficiency or load management. This
would be the case to the extent that the street lighling services involve, for example, the
installation and maintenance of more energy efficient lighis. This would, among other
things, also assist a distributor in meeting the conservation and demand management
targets set outin its licence,

The views expressed in this Bulletin are those of Board staff and are not binding
on the Board.

Any enquiries regarding this Bulietin should be directed to the Board's Market

Operations hotline, at 416-440-7604 or market.operations@oeb.gov.on.ca.
Yours Truly,

Original Signed By

Aleck Dadson
Chief Operating Officer
Ontario Energy Board



APPENDIX A

Section 73 of the Ontario Energy Board Act, 1998

Municipally-owned distributors

73 {1} If one or more municipal corporations own, directly or indirectly, voting
securities carrying more than 50 per cent of the voling rights attached to all
voting securities of a corporation that is a distributor, the distributor's affiliates
shall not carry on any business activity other than the following:

1.
2.

Transmitting or distributing electricity.

Owning or operating a generation faciity that was fransferred to the
distributor pursuant to Part X1 of the Electricity Act, 1898 or for which the
approval of the Board was oblained under section 82 or for which the
Bleard did not issue a notice of review in accordance with section &0,

Retailing electricity.

. Distributing or refailing gas or any other energy product which is carried

through pipes of wires to the user,

. Business activilies that develop or enhance the ability of the distributor or

any of its affiliates to carry gn any of the activities described in paragraph
1.3 o0r4.

. Business activilies the principal purpose of which is lo use more effectively

the assets of the distributor or an affiliate of the distributor, incluging
providing meter instalistion and reading services, providing billing services
and carrying on activities authorized under section 42 of the Eleclrivity Act,
1998.

. Managing or gperating, on behalif of a municipal corporation which owns

shares in the distributor, the provision of a public ulility as defined in
section 1 of the Public Utilities Act 0r sewage services.

Renting or selling hot water heaters.

Providing services related to the promation of ensrgy conservation, energy
efficiency, load management or the use of Cleaner energy sources,
including alternative and renewable energy sources.

(2) In acting under paragraph 7 of subsection (1), the distributor's affiliate shall
not own or lease any works, pipes or other machinery or equipment used in
the manufaclure, processing or distribution of a public utility or in the
provision of sewage services.

{3} Subsection (1) does not restrict the activities of a municipal corporation.
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JAMES T, HUNT

BARRISTER & SOLICITOR

lames T. Hum, CET, B4, 484, 1LB 279 Sprisg Swreet
Comseh WR. Sherwaod, 0, M0 Cobourg, Ontario KA 383
Tel: {945 3754500
Fax: (945 372-0091

BY E-MALL: market operations b.govion.cy
November 9, 2010

Ontario Energy Board
Market Operations Hotline
P.O. Box 2319

2300 Yonge Street, 27 Floor
Toronte, Ontario M4P 1E4

Dear Sir or Madam:
Re:  Powerline Plus Ltd, v Enersonrce Corporation,

Enersouree Hydre Missisvanga Inc, and
the Corporation of the City of Brampton

We have a copy of the board’s compliance bulletin issued November 5, 2010
regarding application of section 73 of the Ontario Energy Board Act, 1998 in respect of
street lighting services.

Please clarify for us whether an affiliate can provide street lighting services
outside of their area. For example, would Encrsource Hydro Mississauga Services Ine.,
an affiliate of the public utility, Enersouree Hydro Mississauga Ine, be allowed to bid on
contracts to provide street lighting services in Thunder Bay or Brampton or say,
Edmonton for that matter? Potentially they would be bidding against other affiliates of
power distrihution companies and free enterprise operations, over which they wousld have
an obvious and unfair advantage due to the fact that they ure supportad by public funds,

=Vl

Yaurs very truly,

JTHxh
copy: client
Jennifer Teskey [2 (416) 216-3930
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COMPLIANCE BULLETIN

DATE ISSUED: April 12, 2011

TO:  All Licensed Electricity Distributors
All Other Interestod Parties

RE: Application of Section 73 of the Onfaric Energy Board Act, 1998 int respect
of Street Lighting Services

This Bulletin provides further guidance in relation to the application of section 73
of the Onfario Energy Board Act, 1898 regarding the provision of street lighting
services by affiliates of distributors, specifically in relation to the provision of
those services outside of the affiliated distfibutor’s licensed service area.

1.  Background

Section 73(1) of the Omtario Energy Board Act, 1988 (the "OEB Act’) restricts the
acfivifies that may be underiaken by an affiliate of 2 municipally-owned distributor. On
November 5, 20110, Board staff issued a Compliance Bulletin {the "November Bufietin®
regarding the application of section 73{1} of the OEB Act in respect of sireet lighfing
services. The view expressed by staff in the November Bulletin is that an affiliate of a



distributor is not preciuded by section 73{1) of the OEB Act from providing street lighting
sarvices.

A question has been raised as 10 whether that view extends to the circumstance where
an affiliate of & distributor is providing street tighting services outside of the affiliated
distributor’s licensed service area.

By its terms, the November Bulletin is not limited in its application o the provision of
street lighting services within the affiliated distributor’s licensed service area. However,
Board staff considers it appropriate to address this particular Issue, and, accordingly,
this Bulletin sets out Board staff's views in that regard.

2. Application of Section 73 of the OEB Act

Board staff's view is that an affiliate of a distributor is not preciuded by section 73{1} of
the OER Act from providing street lighting services outside of its affiliated distributor's

licensead service area,

As noted in the November Bulletin, section 73(1) of the OEB Act sstablishes an
exhaustive list of activilies that affiliates of municipally-owned distributors may
undertake. Board staff notes that section 73{1} of the QEB Actis silent as to the
geographic area in which these permiited activities may be undertaken. Board staff
also notes that, uniike licensed electricity distributors, their affiliates do not have

licensed service arsas that constrain the gaographic scope of their activities.

As such, it is Board staff's view that, if and to the extent that an activity is permitted
under section 73(1), an affiliate is permitled o underake that activily both inside and
outside of its affliated distributor’s licensed service area.

As slated in the November Bulietin, the provision of street ighting services by an

-9



affiliate can be permitted under items 6 and 8 of section 73(1) of the OEB Act. For
convenience of raferencs, relevant portions of the November Bulletin are reproduced

here:

...In Board staff's view, strast lighting setvices can he permitted under lem 8; namely,
business acftivities the principal purpose of which is to use more effectively the assets of
the distributor or an aflifiate of the distributor. In this regard, Board staff notes the
following: ...

i, In some inastances, the affliate uses specialized equipment owned by the
disiributor for the purposes of providing street lighting services, A good
gxample is bucket frucks. Use of such speciaiized assets, which have
only a Emited number of practical applications, by an affiliate for the
provigion of street lighting services makes more effective use of those
assels. Similarly, where an affiliate acquires o specialized asset such as
& bucket truck for use in a permitted aclivity under section 73(1), the
subsequent use of that asset for the purpeses of providing sirset lighting
services makes more effective use of the asset,

In Board staff's view, the provision of street lighling services by an affiliate can also be
permitted under item 9; namely, the provision of services related to the promotion of
enargy conservation, energy efficiency or load management. This wauld be the cass fo
the extent that the sireet lighting services invalve, for example, the installation and
maintenance of more energy efficient lights. This would, amorng other things, also assist
a distributor in meeting the conservation and demand management targeis sst outin its
icence.

Board staff's views as set out in this Bulletin are based solely on a consideration of the
provisions of the OEB Act.  Board staff expresses no view as io the implications; if any,
of municipal or other law on the scope of an affiliate’s aclivities.



The views expressed in this Bulletin are those of Board staff and are not binding
on the Board.

Any enquiries regarding this Bulletin should be directed to the Board's Market
Operations hotline, at 416-440-7604 or

market. operations@ontaricenergyboard.ca,

Aleck Dadson
Chiet Operating Officer
Ontaric Energy Board
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