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1. THE PROCEEDING

1.1 HYDRO ONE APPLICATION FOR AMENDMENTS TO THE TRANSMISSION SYS-
TEM CODE

1 On September 27, 2001 and October 17, 2001 Hydro One Networks Inc.("Hydro One") submit-
ted proposed amendments to the Transmission System Code (the "Code"). This submission was
given file number RP-1999-0057, which is the general file number for this Code.

1.2 HYDRO ONE REQUEST FOR APPROVAL OF ITS CONNECTION PROCESS
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2 On January 30, 2002, Hydro One submitted, in accordance with section 4.1.5 of the Code, its
proposed Customer Connections Process. This filing was given file number RP-2002-0101 / EB-
2002-0242.

1.3 ONTARIO POWER GENERATION APPLICATION FOR AMENDMENT OF HYDRO
ONE LICENCE

3 On March 4, 2002, Ontario Power Generation Inc. ("OPG") applied for an order of the Board to
amend Hydro One's Transitional Transmission Licence number ET-1999-0332. This filing was
given number RP-2002-0110. On December 3, 2003, Hydro One's Transitional Transmission Li-
cence was subsequently renewed and replaced with an end-state Transmission Licence number ET-
2003-0035.

1.4 THE BOARD, ON ITS OWN MOTION

4 In addition to these applications, the Board had also received expressions of concern from vari-
ous stakeholders, regarding the interpretation and application of the Code. As a result, the Board
was of the view that it would be appropriate to review the entire Code, and as part of that process,
deal with the applications that had been filed.

1.5 NOTICE OF PROCEEDING

5 On June 14, 2002, the Board published its Notice of Proceeding, indicating its intent to review
the Code, and to consolidate that review with the applications that had been received. The Notice
was mailed directly to potential participants and it was posted on the Board's website. The Board
assigned the consolidated Proceeding file no. RP-2002-0120.

6 The Notice of Proceeding invited interested persons fo write to the Board, requesting intervenor
status and providing a description of issues, comments or proposed amendments they intended to
address in the Proceeding. Throughout this Proceeding, the Board received in excess of 130 submis-
sions. A list of the parties and their associated acronyms, is set out in Appendix A to this Decision.

7 The Board reviewed the submissions and determined that it would be best to divide the Pro-

_ceeding into two phases: Phase 1, which would address policy issues, and provide the principled
framework for detailed Code revisions, and Phase 2, which would present specific Code amend-
ments based on the principles developed in Phase 1 and deal with the implementation issues as well
as issues arising out of the applications filed by Hydro One and OPG.

8 This Decision is the culminating element in Phase 1. Attached, as Appendix C, is a brief synop-
sis summarizing the more significant aspects of the Decision and the Board's associated rationale.

9 In Phase 2, which will follow this Decision forthwith, the Board will produce a revised Code
incorporating the policy decisions reflected in this Decision. In accordance with the statutory provi-
sions governing this process, Parties will have an opportunity to make submissions on the draft
Code before it is adopted by the Board.

10 In a separate joint application filed by OPG, Bruce Power, and Hydro One (Board File No.
EB-2002-0501), the Board is considering proposed amendments to the form of the connection
agreement which is Appendix 1 of the Code. These amendments include proposals to address spe-
cific operational requirements for the safety of nuclear generating sites, and certain legacy issues
related to generating site requirements for both conventional and nuclear sites. Parties will have an
opportunity to make submissions regarding the proposed changes contained in the joint application.
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Board findings related to this Proceeding will be incorporated into the revised Code, and will be cir-
culated to all parties for further comments before issuing the revised Code.

1.6 PROCEDURAL ORDERS

11  On August 30, 2002, the Board issued Procedural Order No. 1, requesting submissions on
Phase 1 issues by September 30, 2002 and reply submissions by October 21, 2002.

12 On September 20, 2002, the Board issued Procedural Order No. 2, extending the filing dates
for submissions to October 31, 2002 and reply submissions to November 22, 2002, at the request of
parties.

13 On April 14, 2003, the Board issued Procedural Order No. 3. The Board provided a set of
Principles and a list of preliminary propositions for Phase 1 issues and requested submissions and
reply submissions on these propositions. This was done to achieve a more focused discussion of the
issues.

14  On July 30, 2003, the Board issued Procedural Order No. 4 establishing a Settlement Confer-
ence to be held beginning September 9, 2003.

1.7 SETTLEMENT CONFERENCE

15 A Settlement Conference was held on September 9 - 16, 2003 to review issues, seek consen-
sus where possible, and develop workable alternatives for the Board's consideration on the follow-
ing issues:

* Determination of the remaining value of an asset

* What constitutes "fully allocated costs"

* Determination of and allocation of O&M costs

* Definition of Capacity Allocated to a Customer (CATC)

* Definition of Line Connection and Network assets
* Definition of Embedded Generation
* Proposals for true-up requirements

16 A copy of the facilitator's report from this Settlement Conference is found in Appendix B to
this Decision.

17 The results of the Settlement Conference were of assistance to the Board in deciding on a
number of specific issues. How the results of the Settlement Conference were incorporated with re-
spect to specific issues is discussed in appropriate sections of the Decision.

2. PRINCIPLES

18 It is the Board's intention that the revised Code and the documents and procedures associated
with it, including Hydro One's Customer Connection Process (CCP) and Connection and Cost Re-
covery Agreement (CCRA), should create an environment where conditions governing the relation-
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ship between transmitters and transmission customers, including generators, would be characterized
by enhanced fairness, transparency and effectiveness. In order to achieve this goal and to elicit use-
ful and focused input from the parties, the Board developed a series of Principles, which are de-
tailed below. It was expected that some Parties would express points of view confrary to the Princi-
ple enunciated. In this way, the Board expected to receive a full spectrum of thought on the impor-
tant issues raised in the proceeding. ‘

19 The Principles were initially issued in Procedural Order No. 3. Some Principles were modified
during the course of the Proceeding as indicated below.

1. There is clear understanding of the Code and related documents and pro-
cedures with respect to the intent and objectives of the Ontario Energy
Board Act, 1998 (the "Act").

2. The monopoly position of the transmitter does not unduly restrain competi-
tion in areas where competition can occur.

This principle guided the Board primarily in a number of findings under Con-
testability.

3. Parties are able to effect efficiencies in their use of electricity without fac-
ing punitive measures or disincentives where a transmitter may impose a
minimum payment obligation to cover present loads or Available Capacity
on existing Connection facilities.

This principle guided the Board in findings 5.1.1, 5.2.1, 5.4.1, 5.6.1 and 8.9.1.
4.  New generation is not discouraged.

This principle guided the Board in findings 5.1.1 and 5.4.1.

5. Unnecessary transmission asset duplication is avoided.

The Board approach recognized that "Transformation Connection" is currently a
contestable area in Ontario, and thus should be managed in a different way than
is the case for the Line Connection and Network pools. Transformation Connec-
tion assets can be duplicated, subject to the Board-approved approach to com-
pensate for bypass. This issue was canvassed in Board Proceeding RP-1999-
0044. Duplication, reinforcement or reconfiguration of Transmission Network
assets and Line Connection assets are subject to much more stringent control, and
is permitted only in certain circumstances. This principle guided the Board in
findings 4.8.1 and 5.3.1.

6. Transmission assets are considered to be stranded assets only to the extent
that their value has not been captured in the revenue requirement estab-
lished for the purpose of rate setting. Assets which have been fully depre-
ciated are not considered to be stranded by bypass, and assets which have
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been partially depreciated shall be considered to be stranded only to the
extent that their value has not been fully depreciated.

This principle guided the Board in finding 4.8.1.

7. Economic evaluations should include appropriate costs and revenues that
are associated with transmission connection to the extent that these ac-
commodate new load, Economic evaluations should exclude sunk costs and
historic revenues.

The scope of this principle was expanded from its initial version to include the
concept that the evaluation should be limited only to costs associated with new
load. This principle guided the Board in findings 8.1.1 and 8.8.1.

8.  Load customers are held responsible for their load forecasts subject to a
true-up mechanism. There are two proposed exceptions to this principle:

* embedded generation units of IMW or less; and

measures for energy conservation, energy efficiency, load manage-
ment and the use of renewable energy resources.

In these cases load customers experiencing shortfalls in projected load should
receive relief through periodic true-ups and load forecast adjustment.

The scope of this principle was narrowed somewhat from the initial version by
replacing "cleaner energy sources" with "renewable energy resources". This prin-
ciple guided the Board in finding 8.9.1.

9. A balance between maintaining the integrity of the transmission system
and providing transmission customers with opportunities for achieving
conservation, energy efficiency, load management and the use of renew-
able energy resources should be maintained.

This principle originally referred to "cleaner" energy sources. However,
"cleaner" can be ambiguous and remains undefined. As a result, the Board has
decided to replace "cleaner" with "renewable" in this principle as well as in all
other pertinent sections of this decision. A full discussion of this change can be
found in section 5.2.1 which includes a definition of "renewable energy sources".

10.  Economic evaluations associated with customer connections should be
done for each of the Transformation and Line Connection pools, but the
two evaluations should be netted against each other for the purpose of cal-
culating any capital contribution.

The Board has concluded that this is a complex matter that requires further ex-
amination from a contestability, accounting and rate perspective and, therefore,
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will defer its decision in this regard. A full discussion can be found in section
8.4.1.

11.  Transmission Connection assets are defined as stated in Hydro One's evi-
dence in Proceeding RP-1999-0044. The Transformation Connection pool
refers to high voltage transformation facilities that step down voltages
from transmission levels to distribution levels to supply customers. The
Line Connection pool refers to radial transmission lines that are specifi-
cally dedicated to serving a single customer or group of customers.

The Board accepts the prevailing view of the participants that this classification
issue, as well as the issues outlined in Hydro One's Appendix B of the Settlement
Agreement should be addressed prior to or at the next cost allocation and rate de-
sign proceeding. In the interim, the Board finding in this matter can be found at
section 6.12.1.

12.  Transmitters may charge customers as well as the IMO for customer con-
nection studies in one of the following ways: (1) on a time and material
basis; (2) on a fixed charge basis; or (3) on a pass through basis (Note this
is only for third party costs which the transmitter would be allowed to pass
through to the customer without any mark up to the cost). For options (1)
and (2), the charges should be based on the incremental revenue require-
ment beyond what is presently included in the transmitter's approved reve-
nue requirement and associated rates. Specific fees for customer connec-
tion studies are, as a matter of law, rates, pursuant to section 78 of the Act
and may not be charged to anyone without approval of the Board. Upon
approval by the Board, the transmitter should publish information relating
to its charges for customer connection studies along with a description of
the scope of work covered by the studies.

The changes included in this revised principle, reflect comments received from
various parties. This principle guided the Board in finding 6.10.1.

13.  The Board should develop a procedure for the creation of interpretive bul-
letins respecting the Code which may serve to assist parties in resolving
disputes.

This principle guided the Board's finding in section 9.3.1.
14.  The Board will not examine implications of locational marginal pricing
("LMP") in this proceeding.
3. THE ISSUES
3.1 ORGANIZATION OF THE DECISION

20 The Board has organized the issues raised in this Proceeding under the following headings:
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* Available Capacity

* Transmission System Bypass
* Cost Responsibility

* Contestability

* Economic Evaluation

* Contractual Issues

21  Foreach issue, the Board has set out the preliminary propositions that were provided to the
parties. This is followed by the Board's analysis and findings on each proposition.

4. AVAILABLE CAPACITY
4.1 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.1

22 The Code should define Available Capacity to be the unutilized supply capability on each sys-
tem element (i.e., transformer station or line section) comprising a transmitter's Connection facili-
ties.

4.1.1 Analysis and Findings

23 Generally, there was no opposition amongst parties to this preliminary proposition, subject to
some reservations. APPrO (previously known as "IPPSO"), an organization representing the inter-
ests of generators in Ontario, wanted confirmation that findings relating to Available Capacity
would be confined to Connection facilities. The Board confirms that all of the propositions and
findings contained in this Chapter on Available Capacity are confined to Connection facilities.

24 Hydro One was concerned that "system element” was defined at a level that would create
-complexities which would result in implementation difficulties or ambiguities. The Board accepts
Hydro One's view that "system element"” should be defined at the transformer station and circuit
level rather than at the line section level.

25 Therefore, for the purposes of the revised Code, the Board finds that Available Capacity shall
be defined to mean the unutilized supply capability on each system element (i.e., transformer station
or transmission line) comprising a transmitter's Connection facilities.

26 APPrO asked the Board to consider the appropriate approach respecting the atlocation of
Available Capacity on Connection assets that had been funded, completely or in part, by a cus-
tomer. APPrO proposed that the Code should allow such a customer to: (a) recover part of its con-
tribution when Available Capacity on those Connection assets is allocated to a new customer; and,
(b} have a right of first refusal over Available Capacity before it is allocated to another transmission
customer.

27 As amatter of fairness, the Board is of the view that where an existing load customer has pro-
vided a capital contribution to a transmitter for a Connection asset, and the transmitter subsequently
allocates Available Capacity on that asset to a new load customer, the initial customer should be
compensated by the transmitter. The compensation should take into account the size of the new
load, the additional incremental revenue received from the new load customer, and the proportion of
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the total cost of the Connection assets that the original and new capital contributions represent. This
1s also addressed in section 6.3.1.

28 GLPL wanted assurance that the proposition would not prevent a transmitter from recovering
its capital costs and O&M costs for existing Connection facilities. ECMI, a consultant retained by a
group of distributors, submitted that the propositions do not recognize that revenue from Available
Capacity, as it is taken up by new load, constitutes windfall revenue for the transmitter. In the
Board's view, both of these issues relate to the revenue requirement of the transmitter and are issues
that are properly addressed in a rates Proceeding. There are situations arising in the relationship be-
tween a transmitter and its customers that may lead to apparent windfall revenues for transmitters.
This occurs where costs have been incorporated in the revenue requirement and then are also recov-
ered in whole or in part from a specific customer or customers. It is expected that the transmitter,
whether in connection with future rate Proceedings or otherwise would develop an approach to such
circumstances which is fair and transparent.

29 CAC and VECC submitted that the identification of further technical issues and their resolu-
tion is the type of matter that could be effectively dealt with on an ongoing basis by a consultation
team.

30 The Board is of the view that the opportunity afforded to parties in this Proceeding, through
the filing of submissions and the Settlement Conference, provided an adequate forum for the identi-
fication and resolution of technical issues, and that a consultation team is not necessary. Available
Capacity is defined in section 4.3.1.

4.2 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.2

31 The Code should contain provisions to prevent a transmitter's assignment of Available Capac-
ity to a transmission load customer which intends to build and own a new connection facility for
supply of new load. The customer should not be inhibited and the transmitter should not be allowed
to charge new load for the sunk costs of existing Connection facilities.

4.2.1 Analysis and Findings

32 Hydro One was opposed to this proposition on the basis that it would permit customers with

. new load to build parallel connection facilities when there was adequate Available Capacity on the
transmitter's Connection facilities to serve that new load. Hydro One asserted that existing Connec-
tion facilities were built based on the load forecast for existing customers. To the extent that new
load was part of the original forecast, allowing a customer to build its own connection facility to
serve new load before the existing Connection facilities are fully loaded would, in Hydro One's
view, constitute bypass and the inefficient duplication of existing assets. CAC and VECC share Hy-
dro One's concern that existing system capacity reflects forecasts, as well as existing requirements,
and that customers should not be allowed to build parallel connection facilities when Available Ca-
pacity already exists on the transmitter's Connection facilities. CAC and VECC take the position
that customers should be held to their load forecasts.

33 GLPL is of the view that a transmitter should not be able to charge new load for the sunk costs
of existing Connection facilities, provided that the transmitter can recover the full cost of existing
Connection facilities from its customers.

34 Toronto Hydro disagrees with Hydro One that existing rates were approved on the basis of
entitling a transmitter to serve future load growth from existing Connection facilities. Toronto Hy-
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dro submits that, while existing pool customers would benefit through lower rates, if rates were re-
set to reflect load growth, it does not follow that existing costs would be 'shifted’ to existing cus-
tomers if new load were served from new customer owned connection facilities. The potential bene-
fit to existing customers is an 'opportunity benefit', that is, their position is not prejudiced if new
load is served from new customer-owned connection facilities. A negative rate impact alone does
not establish that the pool has been unduly harmed.

35 The Board is of the view that a customer opting to build its own transformation connection
facilities to meet new load, where that new load has not been specifically accounted for in a contract
that included a load forecast underpinning a particular transmitter-owned Transformation Connec-
tion asset, does not amount to duplication or bypass. The transmitter should not have an automatic
right to assign Available Capacity to service new load. Allowing a role for competition in the trans-
formation connection market will lead to more economic efficiency on the part of the transmitter. In
other parts of this Decision, the Board will establish the basis on which existing load is to be distin-
guished from new load (section 4.3.1), as well as rules relating to contestability (Chapter 7).

36 The Board therefore finds that, for the purposes of the revised Code, transmitters will not
automatically be entitled to serve new load growth, where that new load has not been specifically
part of a forecast underpinning existing Transformation Connection facilities and included in a con-
tract freely entered into by the parties. As such, the revised Code shall contain provisions to prevent
a transmitter's assignment of Available Capacity to a fransmission load customer intending to build
and own a new fransformation connection facility for the supply of new load. Where a customer
opts to service such load through its own transformation connection facilities, this will not consti-
tute bypass.

37 Insection 4.8.1, the Board further prescribes the criteria for allowing bypass of Connection
facilities serving existing load and, where allowable, the basis for compensation.

4.3 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.3

38 Each connection agreement with any new customer should specify the amount of capacity that
has been allocated to each delivery point for that customer. This will be referred to as the "Capacity
Assigned to Customer (CATC)" approach.

39  For existing customers, the amount of CATC per delivery point should be deemed to be the
greater of either:

1. the highest monthly peak load over the past 5 years for the relevant delivery
points; or .

2. the Available Capacity of the existing dedicated feeder positions associated
with the relevant delivery point.

40 Available Capacity is then determined by subtracting the total CATC for all customers from
the total capacity of Line and Transformation Connection facilities.

4.3.1 Analysis and Findings

41 Hydro One agreed that a transmitter should be required to calculate and make information
available to customers respecting Available Capacity at Connection facilities. However, Hydro One
did not agree that Available Capacity should be assigned to specific customers using a CATC ap-
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proach. Hydro One submitted that this would allow customers to reserve Available Capacity and
this may be contrary to the Electricity Act, 1998 and Market Rules. The use of existing Connection
facilities should be maximized and the construction of redundant connection facilities avoided. Hy-
dro One was also concerned that this approach could lead to a customer being entitled {o Available
Capacity that they are not currently using. This could result from gaming, such as in circumstances
where a customer has created an artificially inflated peak load to secure Available Capacity for an
unspecified and uncertain future load growth contingency.

42  OPG and Brighton were concerned that there is potential for confusion as to whether the
CATC approach relates only to Connection assets or to Network assets as well. In their view, allo-
cation of Network capability is plagued by complexities and unintended consequences, and runs
counter to other propositions proposed by the Board. They strongly recommended that the CATC
approach should unequivocally apply to Connection assets exclusively.

43 Imperial submitted that the CATC approach for existing customers should allow a customer
the opportunity to demonstrate that a different approach for allocating capacity may be fairer, more
accurate, or otherwise more appropriate. An example of when this might be appropriate is where a
customer has carried out structural changes to its consumption patterns that make the use of the
highest monthly peak over the past 5 years a misleading and inappropriate determinant.

44 The EDA suggested that for temporary load transfers, instead of using the highest monthly
peak load, the average of 3 consecutive month's peak load (a rolling average demand), established
within 5 years prior to a new connection, should be used. In the EDA's view, the Code should define
and prohibit gaming in artificial peaks. Toronto Hydro supported the EDA's position. It also agreed
with Hydro One's view that Available Capacity is dynamic in nature, particularly for Connection
facilities serving large end-use customers. Nevertheless, Toronto Hydro submitted that it would be
appropriate and beneficial for the Code to contain explicit rules governing the allocation of capacity
on a customer-specific basis.

45 ECMI submitted that the Code should take into account the ability of distributors, primarily
Hydro One Distribution, to move load between Connection facilities and claim capacity at multiple
Connection facilities with the same load, thereby reducing Available Capacity for others on a given
Connection facility. CATC allocation should be made on the basis of normal supply, recognizing
that load movement can be a response to a genuine emergency situation. Use of the highest monthly
peak load over the last 5 years may represent an emergency situation rather than a normal supply
situation. The Code should contain provisions allowing the OEB to review initial and subsequent
assignments of Available Capacity and make any necessary adjustments. In its view, the same load -
should not be used to establish CATC for more than one Connection facility. If backup supply ca-
pacity is to be earmarked as CATC, it should be designated as backup CATC, with different attrib-
utes and financial considerations.

46 CAC and VECC asked the Board to clarify whether CATC would be a one-time calculation or
an annual calculation given that total loads for many transmission customers, for example, distribu-
tors, are growing annually.

47 The CATC preliminary proposition was addressed at the Settlement Conference (See Issue
No. 4 in Appendix B). At the conclusion of the Settlement Conference, ECMI, VECC, CAC, Hydro
One, the EDA and Toronto Hydro supported the proposition, with some minor revisions. No other
party opposed the revised proposition. However, many parties raised concerns about the possibility
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of gaming. Many parties also raised concerns about the potential for gaming under Hydro One's cur-
rent approach, which has not been approved by the Board.

48 Hydro One's concerns that the CATC approach was contrary to the Market Rules and the
Electricity Act, 1998 appear to have been alleviated as a result of extensive discussions during the
Settlement Conference.

49  The Board accepts the Settlement Conference outcome with minor modifications. In the re-
vised Code, the transmitter will be required to complete an expansion study and determine a CATC
entitlement for each of the transmission customers connected to a Connection facility whenever the
total load on that Connection facility is approaching the maximum normal planned supply capacity
of the Connection facility.

50 The Board notes that the methodology to be used by transmitters in the determination of
maximum normal planned supply capacity will be considered in Phase 2 of the Proceeding. For a
load customer who has a contract, freely entered into between the transmitter and its customer to
serve the customer's load, the CATC is the load level used in the customer load forecast included in
the economic evaluation of that contract. For existing customers, with no explicit contract with the
transmitter, the CATC will be calculated using the average of 3 consecutive months of highest peak
load in the most recent 5 years for the transformer station or feeder position(s) or Line Connection
facility, whichever is more appropriate. Each CATC determination will consist of a typical usage
pattern (e.g., 24-hour typical load shape) and will be made on a per delivery point basis. A customer
will always be assured of this baseline allocation of capacity. Each customer's baseline will be de-
termined using the 5 years prior to the connection facility expansion study.

51 The calculation of CATC shall not include anomalous situations such as temporary load trans-
fers, emergency situations or any transmission reconfigurations that may be required by the IMO.
The Board is of the view that capacity is not to be allocated for back-up purposes, in recognition of
the concern raised by ECMI. Allowing all load customers to reserve substantial amounts of Connec-
tion capacity for contingency purposes would result in an economically inefficient use of the trans-
mission system, leaving much of the system unutilized for the majority of the time.

52 Designating CATC with different attributes and special financial considerations would also
introduce unnecessary complexities. CATC shall only reflect normal operating conditions.

53 The Board finds that Available Capacity on a particular Connection asset will be determined
by subtracting the total CATC for all connected customers from the total maximum normal planned
supply capacity of the Connection facility, with due regard to diversity among loads. No time-limit
shall apply to a customer's CATC. In addition, and in accordance with the concerns raised by a
number of parties, the Board confirms that the CATC approach does not apply to Network assets.

54 The CATC determinations for a particular Connection asset are to be made available to all |
parties connected to that Connection asset, in a manner that is consistent with confidentiality re-
quirements.

55 The Board is of the view that the use of 3 consecutive months as opposed to a single month
peak for the calculation of CATC will make it more difficult for a customer to manipulate its deter-
mination of CATC. Such manipulation will be prohibited in the Code. Where parties are found to be
manipulating their determination of CATC, the Board may review and redetermine an appropriate
CATC for the customer and the Board may also impose penalties.
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56 The CATC is associated with a Connection facility. As a result, where a transmission cus-
tomer enters into a financial transaction that results in a change of business ownership, the CATC
associated with the seller's existing connection facilities will not be affected. The CATC will be
automatically transferred to the purchaser of the business upon completion of the transaction. Any
party purchasing a facility from an existing customer should investigate all aspects relating to the
connection agreement including, if applicable, the CATC entitlement on the applicable Connection
facilities,

57 'Where there is agreement between the transmitter and the transmission customer that the
CATC requires an adjustment, or a dispute arises between the transmitter and the customer regard-
ing the CATC determination, the parties should seek direction from the Board.

58 The Board is of the view that different measures for calculating CATC, as proposed by Impe-
rial, are not necessary, given the changes to the CATC approach that the Board has adopted herein.
Imperial's primary concern was the use of the single highest monthly 5-year peak. As discussed
above, the Board has decided against the use of a single monthly peak in favour of the average of
three consecutive months.

59 The parties supporting the modified CATC definition at the Settlement Conference expressed
a strong desire that the CATC be defined only for the purpose of allocating existing capacity in rela-
tion to an expansion of a Connection facility. The Board is of the view that the methodology used in
the CATC calculation should not be restricted in its use because it is also an appropriate method to
distinguish between new and existing load.

4.4 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.4

60 The Code should establish the principle of first-come, first-served in the allocation of Avail-
able Capacity, but with some modifications and qualification as discussed in Board propositions
No. 4.5 and No. 4.6 below. An applicant must clearly document the future need that gives rise to the
request. Available Capacity should not be allocated on the basis of vague or unsubstantiated state-
ments about future needs.

4.4.1 Analysis and Findings

61 Generally, there was no opposition to this proposition. Hydro One supported the "first-come,
first-served" principle on the basis that it is consistent with Hydro One's current methodology, as
well as the legislative requirement to provide non-discriminatory access. However, Hydro One
submitted that the CATC approach is not based on the "first-come, first-served” principle. Hydro
One interpreted the "first-come, first-served" principle to mean that Available Capacity is given to
any incremental load that needs it and is not reserved for future use by existing customers, Hydro
One agreed with the need for a customer to clearly document its future needs. Responsibility for the
load forecast should reside with the customer, who is in the best position to determine its needs. It
was Hydro One's view that customer accountability for load growth projections will lead to better
decisions regarding need. If Available Capacity is allocated, but the load does not materialize, the
capacity should be made available to other customers on a "first-come, first-served" basis.

62 ECMI submitted that the first-come, first-served principle should be applied to Available Ca-
pacity on a Connection facility, provided that existing customers connected to that Connection facil-
ity are contacted. ECMI also suggested that nearby customers, currently connected to other Connec-
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tion facilities but who may be able to be supplied by that Connection facility, should be given an
opportunity to use such Available Capacity.

63 The Board does not see any inconsistency between the CATC approach it has adopted above
and the "first-come, first-served" principle to be applied to Available Capacity. The CATC ap-
proach merely establishes the genuine load requirement existing at the subject Connection facility.
Available Capacity is not meant to be reserved, and nothing in this Decision should be construed as
having that effect. It is to be allocated on a "first-come, first-served" basis to customers who can
demonstrate a need for it.

64 The Board accepts the point made by ECMI that existing customers connected to a Connec-
tion facility should be notified of any request made for Available Capacity on that Connection facil-
ity, since the allocation of Available Capacity has the potential to affect them. However, ECMI has
not demonstrated any practical method by which a transmitter could notify adjacent customers con-
nected elsewhere who might be in an overlapping supply zone between two Connection facilities.

65 Accordingly, the principle of "first-come, first-served" for the allocation of Available Capacity
shall be applied in the revised Code, subject to the CATC criteria set out in section 4.3.1. Available
Capacity will not be allocated to a customer until the customer can clearly establish and document
its future need. There will be a requirement for the transmitter to notify all existing customers con-
nected to the same Connection asset when there is a request for Available Capacity. The issue of
what should happen to allocated capacity if the load does not subsequently materialize is addressed
in section 4.6 below.

4.5 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.5

66 The Code should contain provisions governing the allocation of Available Capacity among
various participants competing for the Available Capacity in Line or Transformation Connection
Jacilities. These provisions should reflect the goal of achieving allocations that are as economically
optimal as possible. An example of this occurs when distributors are competing for Available Ca-
pacity that exists in a transformer station owned by a transmitter.

4.5.1 Analysis and Findings

67 Hydro One is in agreement that the Code should reflect the goal of achieving allocations that
are as economically optimal as possible. No other party opposed the proposition. The Board adopts
the proposition as stated above for the purposes of the revised Code. Further detail is provided in
sections 4.6 and 4.7 below.

4.6 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4. 6

68 All allocations of Available Capacity should be time-limited and non-assignable. The Board
believes this would help to achieve an allocation of Available Capacity that is as economically op-
timal as possible. It would also mean there would be no secondary market for Available Capacity.

4.6.1 Analysis and Findings

69 The issue underlying this proposition is whether there should be the possibility of a secondary
market for Available Capacity. Hydro One agreed that all allocations of Available Capacity should
be both time-limited and non-assignable. AMPCO recommended that Available Capacity be assign-
able when a load entity is sold. For example, an industrial plant purchaser would retain the Avail-
able Capacity that had been allocated to the plant prior to the purchase. AMPCO was of the view
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that this would not lead to a secondary market. ECMI was of the view that the meaning of "time-
limited" required clarification.

70 The Board is of the view that a one year time limit, from the date of the allocation, would be
appropriate for all allocations of Available Capacity. If the allocated capacity is not taken up within
a year, the transmitter would be free to reallocate it. If a customer who has been allocated capacity
subsequently sells the business associated with the load, the original one year period will continue
to run (i.e., not restart upon transfer), allowing the purchaser to take up that capacity to meet the
load requirements of the business. It will be a matter of due diligence on the part of the purchaser to
investigate the amount of time remaining associated with the allocated capacity, prior to purchasing
the business. Allocated capacity is otherwise not assignable, to avoid the development of a secon-
dary market. A customer may apply to the Board for an extension of the one year time limit where
circumstances warrant such application, for example, where a customer is constructing new connec-
tion facilities that will require more than one year to put in service.

4.7 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.7
71 The process for managing Available Capacity should be transparent.

72 The Code should require the transmitter to maintain up-to-date and publicly available infor-
mation about the Available Capacity on its Connection facilities subject to reasonable customer
confidentiality concerns.

73 A request for an allocation of Available Capacity should trigger notification to all customers
connected to the affected facility and a period should be allowed for other connected parties to
submit a competing application for the Available Capacity. The Available Capacity will be divided
Jairly among those applicants that have adeguately demonstrated a need.

4.7.1 Analysis and Findings

74 Hydro One agrees that a process for managing Available Capacity should be clear to all mar-
ket participants. Hydro One raises a concern that were it to be required to provide information about
Available Capacity for future years it could be in violation of its licence conditions respecting con-
fidentiality. This would arise, it suggests, because future Available Capacity is based on load fore-
casts, which is the kind of information it must protect. Hydro One asserts that, if future years'
Available Capacity is to be published, confidentiality considerations need to be factored in to de-
termine how information should be disclosed so that the transmitter is not violating its licence con-
ditions. Hydro One also submitted that the transmitter should only be required to make available all
relevant information on Available Capacity where there is a customer request.

75 The Board finds that the process for managing Available Capacity needs to be transparent. A
request for an allocation of Available Capacity triggers a requirement for the transmitter to notify all
customers connected to the affected Connection facility, as the Board has noted above in the propo-
sition. A reasonable period shall be allowed for other connected parties to submit competing appli-
cations for the Available Capacity. Subsequently, the Available Capacity will be divided fairly
among those applicants that have adequately demonstrated a need.

76  The Board agrees that a requirement to maintain publicly available information regarding the
Available Capacity for all connected customers at all times is unnecessary and would impose a sig-
nificant administrative burden on transmitters. Under the revised Code, the transmitter will only be
required to promptly provide information about the Available Capacity of a Connection facility to
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all affected customers at the time of a proposed system expansion of the Connection facility or upon
a customer's request for Available Capacity and any other such time that the Board determines to be
appropriate.

77 The Board agrees with Hydro One that such information should be provided taking into ac-
count reasonable customer confidentiality concerns. Customer confidentiality concerns will likely
be of greatest concern where there is only a single customer connected to a Connection facility and
Available Capacity information needs to be made available to a potential new customer. In such
cases, information regarding Available Capacity shall be made available only with the consent of
both customers. Special consideration will need to be given to those situations where the prospec-
tive customer is a competitor of the existing customer. Such situations can be brought to the Board
for direction. Where there is more than one existing customer connected to a Connection facility,
information shall be aggregated by the transmitter to avoid confidentiality concerns.

4.8 AVAILABLE CAPACITY - BOARD PROPOSITION NO. 4.8

78  Where a transmission customer can demonstrate that Available Capacity will not meet its
needs for supply of new load, that customer should have the right to arrange for its own connection
Jacility requirements. Where a transmission customer opis to build its own connection facilities, as
opposed to using Available Capacity, those new facilities should only be used for the new load (i.e.,
the customer should not be allowed to transfer existing load from the transmitters’ facilities). A cus-
tomer may waive the right to construct its own connection facilities to serve new load as part of a
‘contractual negotiation. In order to be effective and enforceable, such a waiver must be in writing,
and should include a reference to the Section of the Code bestowing the right, and should stipulate
that the Customer has waived the right voluntarily, and without undue influence or duress.

79  Where contracts entered into prior to the adoption of this provision contain restrictions on the

customer’s right to build its own facilities to serve new load, such restrictions shall be unenforce-
able.

4.8.1 Analysis and Findings

80 Hydro One agreed that customers should have the right to arrange for their own connection
facility requirements if Available Capacity will not meet their new load requirements. The determi-
nation of whether Available Capacity is adequate should be: (1) based on both local and system
wide considerations; and (2) made jointly between the transmitter and customer, with disagreements
subject to a timely dispute resolution process. Hydro One further submitted that a customer's new
load must not be incremental load already included in the initial load forecast that led to the con-
struction of the transmitter's Connection facility in the first place. If load in the initial load forecast
is transferred to a customer's own connection facilities, this would constitute bypass of the transmit-
ter's Connection facilities and would have an unacceptable negative impact on other Connection
pool customers.

81 APPrO submitted that it is unworkable and unrealistic from an economic point of view to ex-
pect that a customer would split new load from old. Such a requirement would lead to uneconomic
duplication of connection facilities. In its view, this issue needs to be resolved in conjunction with
proposition 5.3 of the Transmission System Bypass section. Sithe supported APPrO's position.

82 OPG submitted that the principle of economic efficiency contradicts the proposed principle.
When faced with the need to construct new connection facilities, a competitive firm will consider a
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full range of options that could include replacing the existing connection facility and transferring all
existing load to the new connection facility. In part, economy of scale would suggest that a single,
large new connection facility may have significant advantages over an incremental addition to an
old outdated, and undersized one. Therefore, there should not be a specific prohibition against such
transfers. To the extent that a transfer results in a stranded investment, the customer should pay for
that cost based on a calculation to be detailed in the Code, which is based on the depreciated value
of the asset minus any savings in the transmitter's O&M costs. In OPG's view, in such a calculation,
the stranded cost should also be reduced to the extent that the transmitter would not have recovered
the full asset value in the course of expected operations absent the action that caused the stranding.
Brighton and TransAlta supported OPG's position. TransAlta submitted that as long as true and ma-
terial stranding is compensated for propetly, then duplication of assets could serve as an economi-
cally efficient competing alternative to a possibly inflexible transmitter-provided connection option.
Transmitters understandably would like to retain monopolistic control over connection asset infra-
structure. But, not only is there no "economic efficiency" penalty associated with competitive provi-
sion of the service, but such competition also usually leads to system-wide gains in economic effi-
ciency.

83 With regard to OPG's suggestion that the customer should be given a credit for any reduction
in O&M costs, CAC and VECC submitted that this would only be appropriate in situations where
the customer had already pre-paid its O&M costs, as the current propositions suggest would be the
case for generators (see Cost Responsibility proposition No. 4.6). Otherwise, the remaining trans-
mission customers are effectively being required to pay the O&M costs for connection facilities the
utility no.longer owns, and to subsidize the operations of the individual customer concerned.

84 AMPCO submitted that the proposition should be extended to allow customers to construct
their own connection facilities for some existing loads, when modifications are required, provided
the customer reimburses the transmitter for the depreciated book value of any transmission assets
that would be stranded. This position is very similar to that advanced by OPG and TransAlta.

85 Brantford Hydro submitted that the Board should recognize that some customers are overpay-
ing when existing Connection facilities are operated on an overloaded basis. Switching is the only
practical means by which a distributor can increase its peak, at a given delivery point, with a corre-

sponding reduction at another delivery point. The overload portion of existing load should be trans-
- ferable to new connection facilities without penalty.

86 The EDA argued that the Code should indicate that a customer's obligation to use a transmit-
ter's Connection facilities terminates once those Connection facilities reach the end of their useful
life, where the customer waived the right to construct its own connection facilities prior to the con-
struction of the transmitter's Connection facilities. Toronto Hydro endorsed the EDA's position.

87 The method by which a transmitter might be compensated for assets that are stranded as a re-
sult of a customer building its own connection facilities was addressed at the Settlement Confer-
ence. Three options were examined and supported by various parties (see Appendix B - the Facilita-
tor's Report -for a discussion of those options). Many parties advocated the use of Net Book Value
("NBV™") as a basis for compensating transmitters in the event of Board approved bypass events.
The transmitters expressed the view that the use of NBV is acceptable if the remaining asset life
were adjusted by a methodology that focuses on dispersion analysis of transmission assets, com-
monly known as "lowa State University Approach/Technique” or other appropriate annuity adjust-
ments, to reflect the changed life expectancy of the asset at the time the valuation is being under-
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taken. The Board retained Navigant Consulting Inc. to prepare a report on this issue. The report was
provided to the parties and they had an opportunity to make further submissions.

88 The Board has decided that the amount of Available Capacity will not be a factor when a cus-
tomer makes its own transformation connection arrangements to serve its new load. However, a
customer will be required to demonstrate that Available Capacity would not meet its needs with re-
spect to Line Connection facilities. In the case of Line Connection facilities, the Board is concerned
that Available Capacity be used first, otherwise it would likely result in parallel lines, requiring ad-
ditional right-of-way and construction impacts. Under such circumstances there is a clear risk of
uneconomic and unnecessary duplication. The revised Code will discourage unnecessary duplica-
tion.

89 The Board recognizes that a transmission customer may waive the right to construct its own
connection facilities to serve new load as part of an agreement with the transmitter. To be effective
and enforceable, such a waiver must be in writing and stipulate that the customer has waived the
right voluntarily, without undue influence or duress.

90 Inresponse fo intervenor submissions, the Board reexamined the situation where a transmis-
sion customer opts to build its own transformation connection facilities, instead of using Available
Capacity. These new customer transformation facilities may also be used to supply the customer's
existing load if the customer adequately compensates the transmitter for the loss of that existing
load. Having reviewed the Facilitator's Report from the Settlement Conference, the Navigant report
and the subsequent submissions of the parties, the Board has decided that the most appropriate
method is the NBV approach, including a credit for salvage and the addition of reasonable removal
costs, which will include reasonable costs for environmental remediation. The Board has chosen
this approach because it is objective and is consistent with the Board's approach to determining rate
base for transmitters. In establishing the revenue requirement for transmitters in rate making Pro-
ceedings, the Board factors in equipment assets on a NBV basis. This means that the depreciated
value of the equipment is captured in the rate-setting exercise. A number of parties were concerned
that the adoption of the Iowa curves to adjust the calculation would impose costs which were not
genuinely justified. They also expressed the view that the use of the Iowa curves introduced unnec-
essary complexity. They argued that the transmitter should have close at hand the depreciated val-
ues for equipment engaged in the compensation valuation. The Board agrees.

91 The Board acknowledges that equipment can, and often does have value and utility notwith-
standing that it may be fully or substantially depreciated. Depreciation is a tool to account for the
aging of equipment for accounting purposes, but it is not designed to precisely or specifically pre-
dict or establish the equipment's actual useful life. Insofar as the establishment of the appropriate
compensation for stranded assets is a financial and not an engineering exercise, the use of NBV is
most appropriate. It is important to note the fact that if equipment has been fully or substantially
depreciated it ought not to create an inclination to replace equipment that still is viable and has re-
sidual useful life. Replacement of outdated equipment is an engineering exercise, and the prudent
operator will not replace on the basis of NBV, but only on the basis of an assessment that takes into
account appropriate asset management techniques to determine whether the equipment is at or near
the end of its useful life.

92 The Board is of the view that reducing the stranded cost and the compensation owed to the
transmitter, using the methodology proposed by OPG (i.e., to the extent that transmitter would not
have recovered the full asset value in the course of expected operations absent the action that caused
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the stranding) would introduce an unnecessary complexity and also appears to be somewhat subjec-
tive. There was no support for this approach by any parties at the Settlement Conference.

93 The Board has decided that the NBV approach to compensation will be used for any bypass
authorized by the revised Code.

94 The Board is of the view that with respect to the bypass of a transmitter's Transformation
Connection facilities resulting from the transfer of existing load from such facilities to a transmis-
sion customer's transformation facilities, an issue arises where the transmission customer is a dis-
tributor. Similar to an end-use consumer connected to the transmission system, a distributor could
compensate the transmitter to hold the transmission pool harmless. However, unlike an end use cus-
tomer, this compensation could come at the expense of the distributor's captive retail customers.
The Board requested that this issue also be addressed at the Settlement Conference. The outcome at
the Settlement Conference was a consensus on a defined formal process, outlined in the Settlement
Agreement (Appendix B, Issue No. 1), involving the distributor, transmitter and the Board. Under
this proposed process, the Board should appoint a facilitator, at the cost of the parties, in circum-
stances where they are unable to resolve the issues. The facilitator would make recommendations
and, where a dispute remains, the Board will initiate a proceeding culminating in a decision. Each
party involved will be responsible for its own costs in the process.

95 The Board adopts this proposal, with some qualifications. First, the Board will not be subject
to the specific time constraints identified. In addition, there will always be a prudence review, re-
gardless of any agreement reached by the transmitter and distributor, which could result in some or
all of the distributor's investment being disallowed in rates. The onus will be on the distributor to
demonstrate to the Board that a new transformation station was, in fact, necessary to the continued
prudent operations of the distributor, and that it was more cost-effective for the distributor to build it
than to utilize the transmitter's existing transformation facilities.

96 There is one circumstance which would permit the transmission customer to build its own new
connection facilities to serve existing load without compensating the transmitter. This circumstance
arises where the existing Connection facilities are overloaded. The Board is of the view that the
overloading of any Connection facilities reduces the economic efficiency of the transmission system
and should be avoided, where possible. In such cases, only the overload portion of existing load
shall be transferable to the new line or transformation connection facility without compensating the
transmitter. Overload shall be defined as anything above the maximum normal planned supply ca-
pacity of the Connection facility.

97 The Board has decided that where contracts, entered into prior to the adoption of these provi-
sions in the revised Code, contain restrictions on the customer's right to build its own transformation
or line connection facilities to serve new load or the overloaded portion of existing load, such re- -
strictions shall be unenforceable by the transmitter.

98 The Board does not share the view that requiring an existing customer to distinguish between
new and old load is unworkable or unrealistic as was suggested. The Board has decided that the
same methodology as outlined in section 4.3.1 above with respect to CATC shall be used to estab-
lish a customer's existing load level. For new customers, this CATC determination will be estab-
lished by their load forecast and, accordingly, such customers will be held to that load forecast.

5. TRANSMISSION SYSTEM BYPASS
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5.1 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5.1

99  The Code should contain a definition of "Embedded Generation" which addresses such factors
as ownership, location and other relevant factors.

5.1.1 Analysis and Findings

100 The issue of what constitutes Embedded Generation was addressed by the Board in RP-1999-
0044, which was a Hydro One rates case. Whether generation is embedded in relation to a transmis-
sion customer affects how, and how much the customer is to be charged by the transmitter for
transmission services. The issue was also addressed more recently in two subsequent proceedings,
RP-2002-0143 and RP-2002-0118. Those proceedings dealt with complaints brought by transmis-
sion customers, each of whom asserted that Hydro One refused to recognize certain generators as
embedded and therefore was billing the customers in a manner not consistent with the governing
rate order. In each proceeding, the Board concluded that the generation in question was embedded
because it was connected on the customer side of the point of connection between Hydro One and
the transmission customer.

101  This Decision, however, looks at the issue more broadly to determine under what circum-
stances generation ought to be considered to be embedded, examining the various possible combi-
nations of old and new generation with old and new load. The Board is of the view that a compre-
hensive definition of Embedded Generation will provide greater regulatory certainty, which should
facilitate investment in desirable new supply. The determination as to whether generation is embed-
ded in a variety of scenarios will affect how the transmitter charges its customer, as set out in RP-

- 1999-0044.

102  The definition of Embedded Generation was one of the seven issues addressed at the Settle-
ment Conference. The settlement discussions resulted in the development of two options, each sup-
ported by different parties. Appendix B (Facilitator's Report, Issue No. 4) provides a detailed de-
scription of the two options. There were several similarities between the two options.

103  For both options, there was consensus that the generation is embedded if it is connected be-
hind the point of connection between the facilities of the transmitter and the transmission customer.
This is consistent with the Board's conclusion in RP-2002-0143 and RP-2002-0118. There was also
agreement that generation is embedded if the generator is connected directly to a distribution sys-
tem. This is consistent with RP-1999-0044.

104  There was consensus, for both options, that the ownership of the generation, the voltage level
at which the generator is connected, and the type of licence held by a customer are not relevant to
the question as to whether generation is Embedded or not. This, too, is consistent with the RP-2002-
0143 and RP-2002-0118 Decisions. There was also agreement that it was immaterial whether the
Embedded Generation capacity was greater than or less than the customer's load.

105 The parties concluded, for both options, that a Board review process should be available to
resolve disputes as to whether a specific generation facility should be treated as embedded where
the generation asset and the load are connected to the same Line Connection facility owned by a
transmitter. Recourse to the review process would not be required if the generation was renewable
generation. In such circumstances, the renewable generation would be deemed to be embedded. The
parties also agreed that if new generation met the criteria for Embedded Generation, it did not mat-
ter if that generation was connected to existing or new load. However, the options diverge in their
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proposed treatment of new or reconfigured connections between existing load and existing genera-
tion. Option 1 would make recourse to Board review available in all such circumstances where the
parties were unable to resolve their differences, while Option 2 would not provide for such recourse
where the situation involved new load connected to existing generation, which should be considered
to be embedded.

106 In Option 1, where generation qualified as Embedded in relation to a load, there would be an
automatic rate adjustment for the transmitter based on the removal of that load. CAC and VECC did
not support this aspect of Option 1.

107 Option 1 required generation and load to be located on a single property, while Option 2 did
not. Option 2 did not require a Board review process for generation with a capacity of less than 20
MW.

108 In the Settlement Conference, the IMO took the position that the emerging definition of Em-
bedded Generation in these proceedings, which is used for the purposes of establishing transmission
rates and the consideration of Code issues, appeared to be different than the definition used in con-
nection with the Market Rules. The IMO was of the view that it may be impractical to try to reach a
common definition of Embedded Generation for both rate making purposes and reliability and con-
nection purposes as addressed by the Market Rules.

109  There are four possible combinations of generation and load which the Board considered in
deciding the issue of what constitutes Embedded Generation for the purposes of the Code. These
are: ‘

* new generation - new load
* new generation - existing load

o existing generation - new load, and,
* existing generation - existing load.

110  The Board's approach is driven in part by the objectives of the Act as expressed in Section 2
thereof. In addition, the Board is mindful of the overall state of the electricity market in Ontario,
and the importance of accommodating, to the extent appropriate under its statutory mandate, the
introduction of new and expanded generation to meet existing and new demand.

111  The Board will address the first two combinations together, since they each involve new
generation and can be reasonably dealt with in the same manner.

112 The Board recognizes that the transmitter may lose some revenue from existing load when
such load is subsequently met by new Embedded Generation. It is reasonably predictable that the
advent of new generation, including new Embedded Generation, will result in overall improvement
and growth in the electricity market. Much of the loss of transmission revenue is likely to be re-
duced or perhaps totally offset by load growth in the market as a whole. The Board also recognizes
that this may lead to some increase in the costs borne by transmission ratepayers, but this should be
offset by the expected reduction in overall energy cost resulting from entry of new generation. New
generation means there is more supply to meet peak demand which should reduce energy costs for
all consumers. Ontario is currently facing a tight supply situation and has had to rely on expensive
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sources, including imports, from time to time to meet peak demand. Historically, Embedded Gen-
eration has tended to be in the form of cogeneration, which is a more energy efficient and cost ef-
fective form of generation than most merchant generation. Embedded Generation may also have the
effect of enhancing reliability and reducing inefficiencies associated with transmission congestion.

113  The Board is of the view that to the extent that all ratepayers will benefit from lower energy
costs and a more effective and efficient transmission system, it is appropriate for them to bear addi-
tional transmission costs that may result from the rate treatment set out in RP-1999-0044 for Em-
bedded Generation.

114  The Board recognizes that the commercial realities of the market place are such that there
will often not be common ownership of load and generation. The Board considers it to be important
that the imagination and industry of the marketplace be permitted adequate scope to develop con-
figurations and arrangements that will serve the important societal goal of enhancing the efficiency
and effectiveness of the electricity supply system in Ontario. It would be an unnecessary barrier to
new generation to require common ownership as a criterion for qualification as Embedded Genera-
tion. For similar reasons, it is not necessary to require that the load and the generation be located on
the same property. While Embedded Generation is often located on the same property as the load
customer, there is no reason that generation should not be considered embedded if it is located on
separate property, provided that it is connected on the transmission customer side of the connection
point/interface between the transmitter and that transmission customer.

115  Generation can be connected at transmission or distribution voltage. The choice is often
driven by economic or system efficiency factors which ought not to affect the question of whether
the generation is Embedded. That was the Board's view in the RP-2002-0143 and RP-2002-0118
Decisions and there is no reason to take a different approach for the purposes of the revised Code.

116  There are many commercial arrangements that can be entered into by new generators and
new types of arrangements will occur as the Ontario electricity market continues to evolve. The
Board does not believe that the form of commercial arrangement entered into by new generation
should affect whether that generation is considered to be embedded. To do so would be to run the
risk of creating barriers to new generation. This is consistent with the Board's approach in RP-2002-
0143 and RP-2002-0118.

117 The Board recognizes it is possible that Embedded Generation capacity may exceed the re-
lated load. It would be inconsistent with the objective of ensuring a reliable supply of electricity for
Ontario to limit Embedded Generation capacity to the size of the load. Similarly, the number of
generating units ought not to be a factor in determining whether new generation is Embedded.

118 The Board therefore finds, for the purposes of the revised Code, any new generation that is

connected on the customer side of the connection between a transmission customer and the trans-

mitter will be considered embedded, and therefore not transmission system bypass, regardless of:
* whether the customer load is new or existing;

* who owns the generation;

* where the generation is located,



Page 24

* what voltage the generation is connected at;
* what commercial arrangements the generator enters into; and
* the size or the number of units of generation capacity.

119  For the purposes of the revised Code, the Board is of the view that the appropriate date to
distinguish between new and existing generation shall be the date that this Decision is published on
the Board's web site. This means that any generation facilities which go into online operation on or
after the date that this Decision is published will be considered to be new. This does not affect any
Board Decisions made in RP-1999-0044 and, as a result, October 31, 1998 will continue to be the
date used for the application of rates under the current rate order.

120 If new generation is Embedded in relation to a load customer, the transmitter will charge for
transmission services in accordance with the RP-1999-0044 Decision.

121 The revised Code will not provide for an automatic rate adjustment for the transmitter when
load is Jost as a result of new Embedded Generation, as proposed in Option 1. The Board prefers not
to address one narrow aspect of what constitutes just and reasonable rates in isolation. Transmission
rates are best addressed in a rates proceeding which looks at all rates issues together and establishes
just and reasonable rates.

122 The Board will address the last two combinations together since they both involve existing
generation. -

123  Itis possible that by reconfiguring existing transmission system connections, existing genera-
tion can become embedded in relation to an existing transmission customer. Similarly, new load can
be connected in such a way that existing generation can be Embedded in relation to that new load.
The Board is not prepared to consider either combination as Embedded Generation for the purposes
of RP-1999-0044,

124 Reconfiguration may resuit in narrow benefits for the generator or associated load customer
but there is no apparent benefit to ratepayers who will bear the cost of assets that are stranded as a
result of reconfiguration, primarily because no new generation has been added. Such reconfigura-
tion amounts to bypassing the transmitter, which will increase the cost to be borne by other ratepay-
ers unless the transmitter is compensated for the bypass.

125 In the revised Code, the Board will not consider any reconfigured existing generation to be
Embedded for the purposes of RP-1999-0044 and gross load billing will, therefore, apply for both
Network and Connection charges.

126 The Board emphasizes that for new Embedded Generation situations that are consistent with
the revised Code, the bypass of transmitter-owned existing Transformation and Line Connection
facilities serving existing load customers is allowable. If the bypass results in reduction of usage of
the connection facilities, as set out in RP-1999-0044, the transmitter will be billing the customer on
a gross load basis for the relevant Connection assets. However, if the existing customer(s) discon-
nects from the transmitter's Connection assets to take service from a new and, in effect, duplicative
line and transformation connection owned by a party other than the transmitter, the transmitter's
Line Connection and Transformation Connection assets, as the case may be, would be stranded, but
the transmitter would not be compensated through gross load billing as the Board envisioned in RP-
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1999-0044. As a result, in such cases of bypass, the compensation for these Connection facilities
will be a responsibility of the customer(s), and would be based on the NBV of the stranded assets.

127  As aresult of these findings, a Board review process, as set out in the Facilitator's Report, is
not necessary. It is also not necessary to consider the establishment of the Local Interrelated System
concept as discussed at the Settlement Conference.

5.2 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5.2

128 The Code should reflect the principle with respect to the rate treatment of new Embedded
Generation (i.e., net billing for Network and gross billing for Connection) established in RP-1999-
0044.

5.2.1 Analysis and Findings

129  Hydro One agreed with and supported RP-1999-0044. Generators agreed that rate treatment
should be aligned with the principles established in RP-1999-0044. Large consumers submitted that
net load billing for both Connection and Network charges should be applied in a manner consistent
with the principles established in RP-1999-0044. The EDA generally supported the same proposi-
tion. In addition, the EDA suggested that the revised Code should include a specific clause to the
effect that transmission load displaced by Embedded Generation of 1MW or less ought not to be
considered system bypass. CAC and VECC submitted that there is a potential conflict with Proposi-
tion No.5.4, below, and that gross load billing could be viewed as a measure that discourages the
development of Embedded Generation. In their view, Proposition No. 5.2 should take precedence
over Proposition No. 5.4.

130 In order to ensure consistent rate treatment, the Board is of the view that transmission cus-
tomers with new Embedded Generation, as defined in this Decision, will be subject to the rate
treatment established in RP-1999-0044. That is, net load billing for Network charges and gross load
billing for Connection charges, except for Embedded Generation of 1 MW per unit or less where net
load billing applies for both Network and Connection charges. The Board will increase the qualify-
ing limit for exemption from gross billing from 1 MW per unit to 2 MW per unit for renewable gen-
eration installations. This increase reflects a societal interest in increasing the proportion of renew-
able generation in the overall generation mix in the province, and the technical reality that the out-
put of some rencwable source generation equipment has advanced from under 1 MW per unit to just
under 2 MW per unit. It is intended that renewable energy projects comprised of generation units
producing 2 MW or less per unit will be eligible for net billing charges on relevant connection fa-
cilities. The Board notes that there was a request to increase this qualifying limit to 20 MW. The
Board rejects this proposal as being excessive.

131  There are references to "cleaner" energy sources throughout these propositions. There was a
general consensus amongst the parties that this terminology was ambiguous, undefined and should
be replaced with "renewable" energy sources. The Board agrees. The parties involved in this proc-
ess also agreed to a definition of "renewable energy sources" as set out in the Facilitator's report.
However, the Board believes it would be prudent to use an existing definition of renewable energy,
as developed by the Ontario Government, to avoid having competing definitions in the Ontario elec-
tricity market. The Government recently released its Request for Qualifications (RFQ) for 300 MW
of new renewable capacity. That RFQ contained such a definition which states that: a "Renewable
Generating Facility" refers to a facility that generates electricity from the following sources: wind,
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solar, Biomass, Bio-oil, Bio-gas, landfill gas, or water. As such, the Board has decided to adopt this
definition for the purposes of the revised Code.

5.3 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5. 3

132 The Code should contain provisions establishing the right of load customers to construct
their own connection facilities (e.g., transformation stations) regardless of the existence of Avail-
able Capacity, provided that the new facilities are designed to meet needs created by the develop-
ment of new loads that are not presently served by existing transmission Connection facilities. The
construction of such facilities should not be considered bypass. New load is defined as load which
exceeds the CATC and based on the greater of either:

1. the highest monthly peak load over the past 5 years for the relevant delivery
points; or

2. the Available Capacity of the existing feeder positions associated with the
relevant delivery point.

5.3.1 Analysis and Findings

133 This proposition is related to and follows from the propositions that were addressed in sec-
tions 4.2 in 4.3 above in the chapter dealing with Available Capacity. As the Board has indicated
above, a transmitter shall not have an automatic entitlement to serve new load on its own Connec-
tion facilities.

134 The Board has decided that the revised Code shall contain provisions establishing the right of
load customers to construct their own transformation connection facilities, regardless of the exis-
tence of Available Capacity, provided that the new facilities are needed to meet the new load. This
right also applies to overloads on existing Transformation and Line Connection facilities, but only
to the extent of the overload portion of the customer's load. The construction of such facilities shall
not be considered bypass. In section 5.5.1, the Board addresses situations covering customers' exist-
ing load on transmitter-owned transformation connections.

135 The Board clarified that for line connection facilities, a customer will have to demonstrate
that it has new load that cannot be met by the Available Capacity on the transmitter's existing Line
Connection facilities, before it can construct its own line connection facilities, except where it in-
volves overloaded Connection facilities. Where Available Capacity is not adequate, that customer
shall have the right to meet its own line connection requirements and the construction of such facili-
ties shall not be considered bypass. The rationale for this approach to line connection facilities is to
ensure that there will not be unnecessary duplication of existing lines.

136  The rationale underpinning this approach is the Board's interest in creating opportunities for
enhanced competition in the provision of construction and consulting services for connection facili-
ties. Competition should be applicable where the system as a whole cannot reasonably be said to be
compromised or unduly disadvantaged by such diversity. In the Board's view, such competition
should result in an overall enhancement and optimization of the transmission system, and the crea-
tion of appropriate new business opportunities for other sectors of the economy.

5.4 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5. 4
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137  The Code should contain provisions which establish that the development of new Embedded
Generation should not be considered to be system bypass. Any measures that discourage such de-
velopment should be prohibited and where such measures are in existing agreements they should be
unenforceable.

5.4.1 Analysis and Findings

138 Hydro One generally agreed with the proposition. However, Hydro One also submitted that
prohibiting measures that discourage Embedded Generation could lead to the construction of Em-
bedded Generation that is justified solely on the strength of avoiding transmission charges (i.e., un-
economic bypass) and that this would be an inappropriate market signal which could discourage the
development of more efficient forms of generation from a societal perspective. Hydro One submit-
ted that this could result in higher transmission rates for remaining customers and the potential
stranding of significant parts of the transmission system.

139  Generators were in agreement with the proposition. TransAlta objected to the inclusion of a
"no bypass" clause in its existing Connection and Cost Recovery Agreement ("CCRA") with Hydro
One, which TransAlta signed under protest. OPG in a separate application dated March 4, 2002,
made requests including removal of a "no-bypass" section from Hydro One's CCRA template
agreement. The generators stated that any existing contract that is inconsistent with the new Code
should be amended to come in line with the revised Code.

140 GEC, CIELA and OSEA submitted that load reduction should also be excluded from the
definition of bypass.

141 Large consumers agreed with the proposition, which is consistent with RP-1999-0044.
AMPCO further submits that transmitters should not be able to circumvent RP-1999-0044 through
additional contractual provisions.

142  Distributors were generally supportive. Generation supplying new load should not be consid-
ered bypass, but the Code should state that existing load displaced by Embedded Generation greater
than 1MW per unit is to be considered bypass. The Code should contain criteria for calculating the
gross load bill as a result of bypass. Bypass contributions should be reduced to the extent that:

* displaced transmission Connection assets have reached the end of their
useful life;

* displaced capacity is built back by new transmission customer load
growth;

* displaced capacity is reallocated by the transmitter to supply another cus-
tomer; and

* the Embedded Generation is down at the time of the billing peak in a par-
ticular month.

143 CAC and VECC submitted that Proposition No. 5.2, above, should take precedence over
Proposition No. 5.4. CAC and VECC further submitted that the Board should clarify that the refer-
ence to "system bypass” in the first sentence relates specifically to Network system bypass, and that
the second sentence does not preclude gross billing for Connections. CAC and VECC also re-
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quested clarification that the second sentences in Propositions 5.4 and 5.6 do not preclude measures
designed to achieve a balance between transmission system integrity and encouraging new genera-
tion or energy conservation or efficiency.

144 The Board notes that, generally, there was consensus that the revised Code should state that
the development of new Embedded Generation, consistent with section 5.2 of this Decision, is not
considered to be system bypass. To a large degree, this issue has already been addressed in section
5.2 Transmitters should not do anything that would discourage the development of new Embedded
Generation. To the extent that provisions in existing agreements between a transmitter and customer
prevent or discourage the development of new Embedded Generation or treat it as bypass, the re-
vised Code will provide that such provisions are not to be enforced by the transmitter. The Board
reiterates that load customers with Embedded Generation are to be billed in accordance with RP-
1999-0044 as discussed above in section 5.2.1.

5.5 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5.5

145  The Code should contain provisions that would require transmitters to replace Connection
Jfacilities that have become fully depreciated at no charge to the customers served from that facility.
The Code should, however, allow customers to construct their own connection facilities to replace
transmitter's assets which have been fully depreciated and are, therefore, not considered to be
stranded. If the Connection facilities serve more than one customer, the same rule applies. If, in this
situation, some of the customers choose to remain with the transmitter's Connection pool, the
transmitter will provide for appropriate new facilities at no charge to these customers.

5.5.1 Analysis and Findings

146  Transmitters disagreed with the proposition. Hydro One submitted that it ignores the fact that
facilities are built to accommodate future load and continue to be used and useful beyond their ac-
counting life, and that the transmitter will continue to operate and maintain the facility, and include
the costs in its cost of service. Value does not depreciate uniformly over time as components age
and it is inconsistent with the principles of depreciation accounting. Depreciation rates are estab-
lished on a pool basis to recover capital costs over the average life of assets; if some assets are pre-
maturely abandoned, then depreciation rates and, consequently, transmission rates increase. In Hy-
dro One's view, it would be incompatible with the current uniform rate structure and would also rep-
resent a move towards asset-specific pricing, increasing inequities among customers connected to
newer facilities and those connected to older facilities. Hydro One further submitted that if bypass is
allowed at the end of accounting life, then assets that fail prior to their accounting life should be re-
placed by the customer served by those assets, at their own cost. Hydro One proposed that the Code
should permit bypass only at the end of an asset's physical life, as currently provided.

147 GLPL interpreted the proposition to mean that a transmitter would not charge a customer
who is connecting to a fully depreciated Connection facility and that the transmitter must replace
such facilities at no charge to a customer. GLPL disagreed with this proposition because the asset
may still be serviceable. It argued that transmitters cannot be expected to replace Connection facili-
ties for free and that it is inefficient to allow a customer to build its own connection facility to re-
place a transmitter's still useful, but fully depreciated, Connection facility.

148 Generators were generally supportive of the proposition. APPrO submitted that the Code
should allow customers to buy down the remaining value of assets that are substantially depreciated
in appropriate circumstances. OPG supported protecting customers from new stranded costs brought
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about by the transmitter's rebuilding of Connection facilities that have reached the end of their life,
but in its view, the language used was problematic. OPG further submitted that the transmitter
should not be required, or permitted to replace a facility solely because it is depreciated, as this is
unlikely to match the end of the facility's operating life.

149  Large consumers agreed with the proposition. AMPCO submitted that the replacement of
facilities by the transmitter at the transmitter's cost or replacement by the customer at the customer's
cost should be at the customer's choice. The Code should include an allowance for cases where the
Connection facility is substantially depreciated, such that the customer would have the option of
reimbursing the transmitter for the remaining value of the assets. Imperial submitted that the Code
should allow customers to construct their own connection facilities to replace a transmitter's assets
which have been fully depreciated and are, therefore, not to be considered stranded.

150 The EDA was generally supportive of the proposition. The EDA further submitted that the
transmitter should disclose to what extent existing facilities have reached the end of useful life and
the revised Code should include a predefined methodology or standards for calculating the end of
useful life. ECMI noted that the proposition appears to permit bypass only where Connection assets
have been fully depreciated and to require the replacement of Connection facilities once they have
become fully depreciated, not recognizing that assets may be serviceable long after they are fully
depreciated. Reconstruction by the transmitter should only be required if the customer does not wish
to purchase or construct alternate transmission capacity.

151 CAC and VECC submitted that to ensure a proper comparison between the cost of continued
ownership by the transmitter and ownership by the customer, the transmitter must be allowed to un-
dertake an economic evaluation and charge for the new facilities. It is inappropriate that customers
be allowed to buy down the remaining net book value in situations where the assets are not fully
depreciated.

152 ECAO submitted that customers should be permitted to replace depreciated assets with their
own assets as a way to bring about greater competition and efficiency in connection activities. Cus-
tomers are more likely to choose to take responsibility for assets, and only replace them when ap-
propriate, rather than to duplicate assets.

153 Enbridge and Union Gas submitted that the Code should clarify that, while customers may
not be directly charged for the replacement of fully depreciated Connection facilities, the costs will
be included in the rate base and recovered from all customers. The Code should also indicate that
replacement is required when assets are no longer capable of providing safe and reliable service and
not automatically as soon as they are fully depreciated.

154 The Board agrees that Connection facilities should only be replaced by a transmitter if they
have reached the end of their useful life, even if they have been fully depreciated. The Board recog-
nizes that within a group of assets, different assets will have different actual lifespans, even though
as a group, they are depreciated at the same rate. Some assets will require replacement before they
have been fully depreciated, while others will still be useful even though fully depreciated. Such
replacement should be at no cost directly to any individual customer, recognizing that the replace-
ment assets will be included in rate base and subject to depreciation. The obligation to replace Con-
nection facilities that are at the end of their useful life includes an obligation to ensure that Connec-
tion facilities are properly repaired and maintained on an ongoing basis, to ensure that they perform
at the required technical standards and level of reliability.
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155 The Board has decided that where a transmitter's Connection assets have been fully depreci-
ated, the revised Code shall allow a customer to construct its own connection facilities, at the cus-
tomer's own cost, to replace the transmitter's Connection assets. This does not constitute bypass
since the transmitter's Connection assets have been fully paid for, and accounted for in the rate
structure. If the Connection assets serve more than one customer, the same rule applies. In this
situation, if some of the customers choose to remain connected to the transmitter's facilities, the
transmitter will continue to have an obligation to replace the Connection facilities at the end of their
useful life, at no charge to those customers, taking into account that less capacity is required to
serve those remaining customers.

156 The Board finds that the determination of whether the Connection facilities have become
fully depreciated shall be based on the NBV of those facilities. Where the NBV of a particular Con-
nection facility, serving existing load, is greater than zero, a customer will not be permitted to con-
struct its own connection facilities to supply that existing load, unless it involves a transformation
facility, as this would constitute bypass. Where it does involve a transformation facility, the trans-
mitter shall be compensated as outlined above in section 4.8.1 in the Chapter dealing with Available
Capacity.

157 The underlying rationale for the Board's view is its interest in providing reasonable opportu-
nities for new approaches to system change, so long as existing customers and the transmitters are
not unduly prejudiced. By allowing customers a new range of options and introducing increased di-
versity in the development of new transmission connection assets within the system, the Board ex-
pects to see overall optimization. The approach of using NBV is consistent with the rate structures
governing the transmission assets and incorporates them directly in the determination as to whether
bypass is in fact being effected.

158 It is important to clarify that the fact that a transmission asset may have been fully or sub-
stantially depreciated is not of itself an adequate rationale for its replacement. Assets should only be
replaced at the end of their useful life according to the transmitter's asset management program.
These programs normally include an engineering determination of when an asset is no longer rea-
sonably capable of providing safe and reliable service. Premature replacement should be considered
to be imprudent.

5.6 TRANSMISSION SYSTEM BYPASS- BOARD PROPOSITION NO. 5. 6

159  The Code should contain provisions which establish that reductions in load attributable to
measures for energy conservation, energy efficiency, load management or use of cleaner energy
sources should not be considered system bypass. Measures discouraging such activities, such as a
transmitter imposing a minimum payment obligation to cover present loads, should be prohibited
and where such measures are in existing agreements they should be unenforceable.

5.6.1 Analysis and Findings

160 Hydro One generally agreed with this proposition, provided that there was no subsidization
by the transmission ratepayers. Hydro One noted its concern, referenced elsewhere in this Decision,
regarding "unenforceable terms”. Specifically, it submitted that existing agreements should not be
changed or affected without the consent of both parties. Hydro One argued that any resulting reve-
nue shortfall to be absorbed by the transmission system pool should be recoverable by the transmit-
ter in rates.
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161 Generators agreed that load reduction in any form should not be considered bypass. How-
ever, generators were also of the view that "cleaner energy sources" is an ambiguous term and that
the Code should not distinguish between generation fuel types on the basis of whether they
are"cleaner generation sources”, especially without a definition of "cleaner energy source" in the
Code.

162 Large consumers were in agreement with the proposition.

163 The EDA was generally supportive of the proposition but suggested replacing "cleaner" with
"renewable" or defining "cleaner" in the Code.

164 CAC and VECC submitted that clarification of what is meant by the term "cleaner energy
sources" is required and that RP-1999-0044, with respect to cost allocation and rate design for
transmission rates, clearly established a 1 MW limit for net billing on Connection facilities associ-
ated with Embedded Generation regardless of the source of the generation concerned. In the view of
CAC and VECC, the 1 MW limit should apply equally to all types of Embedded Generation.

165 Enbridge and Union Gas submitted that the Code should establish that Embedded Generation
and load reductions attributable to energy efficiency, energy conservation, load management or the
use of cleaner energy sources are not system bypass. However, a broad prohibition against mini-
mum annual charges should not be instituted, as these charges protect existing customers and share-
holders from stranded facility costs. The Code should not inadvertently prohibit the use of Lost
Revenue Adjustment Mechanism accounts, which are intended to protect the utility against losses in
revenue as a result of demand side management ("DSM") initiatives. DSM initiatives provide a sys-
tem benefit and customers are required to pay for the forgone margin revenue that results from en-
ergy conservation measures initiated by the utility. If minimum load payments are prohibited and
unenforceable, transmitters should not be prohibited from recovering legitimate costs as approved
by the Board.

166 The Board is of the view that reductions in load, attributable to energy conservation, energy
efficiency, and load management, should not be considered system bypass, under any circum-
stances. The promotion of energy efficiency and conservation is one of the objectives of the Act and
is particularly important at a time when Ontario faces a tight supply of electricity. There appears to
be consensus that the Ontario electricity market requires increased demand response and conserva-
tion measures, and many initiatives are underway to facilitate achievement of that goal.

167 The Board is of the view that it is particularly important to ensure that the Code does not
contain or create any barriers or disincentives for energy efficiency and conservation initiatives.

168 As’indicated under Principle No. 8 and Principle No. 9 in Chapter 2, the Board has decided
to replace "cleaner" energy sources with "renewable" energy sources. The definition of renewable
energy sources is included in section 5.2.1 and the Board's decisions regarding the treatment of re-
newables is included in section 8.9.1 of this Decision,

169 The Board has decided that practices or measures which discourage such initiatives, such as
a transmitter imposing a minimum payment obligation to cover present loads, shall be prohibited
and, where such measures are in existing agreements, they shall be unenforceable by the transmitter.
Where measures in existing agreements are determined to be unenforceable, such agreements shall
be read so as to be consistent with the revised Code. Any terms contained in such agreements which
are not in conformity with the Code, shall be unenforceable by either party to the contract.
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6. COST RESPONSIBILITY
6.1 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.1

170 The Code should establish the principle that Network costs incurred in establishing new or
enhanced connections for load customers should be borne by the Network pool. Similarly, Network
costs to connect new generation should be borne by the Network pool. The Code should allow for
exceptional situations for a party to seek a different allocation of specific Network costs from the
Board.

6.1.1 Analysis and Findings

171 Transmitters generally agreed with Board's preliminary proposition. Hydro One's support
was conditional on Board review being available for exceptional situations such as when a new
generator causes an increase in transmission congestion, as a result of where it is connected to the
transmission system. GLPL suggested that this proposition should be broader in scope to include
Network costs incurred in establishing new or enhanced interconnections between transmitters.

172  Generators generally sought additional detail with respect to what constitutes "exceptional
circumstances”. They wanted a measure of certainty or predictability as to what cost allocation prin-
ciples would apply in "exceptional circumstances". They took the position that the transmitter
should not be the final arbiter of what constitutes exceptional circumstances and that there should be
a requirement on the transmitter to identify exceptional circumstances prior to project development.
They also submitted that exceptional circumstances should be considered in the broader context of
potential implementation of locational marginal energy pricing and related transmission rights re-
gimes in Ontario. Brighton stated that "Network" was not currently defined in the Code and a defi-
nition would be helpful. Brighton proposed the following definition of "Network" as set out in Ap-
pendix "B" to the Board's Procedural Order No. 1. Network means "the integrated part of the On-
tario high voltage transmission system that is shared by all users, comprised of the network stations
and the interconnecting 500 kV, 230 kV and 115 kV lines."

173 AMPCO supported the proposition, pending a thorough review of who should be responsible
for transmission planning and the cost of transmission additions.

174 ECMI disagreed with the proposition, and advocated Board supervision in all cases. Toronto
Hydro agreed with the proposition and opposed any attribution of Network costs to a new connec-
tion customer. '

175 CAC and VECC submitted that in circumstances where Network reinforcement or other
forms of investment are necessary solely as result of a new customer connection, then that customer
should be held accountable for some, if not all, of the costs.

176 The IMO proposed the establishment of a stakeholder task force to develop a set of guiding
principles to identify for inclusion in the revised Code those situations that would be an exception to
the general principle that the cost of improvements to the Network are borne by all transmission
ratepayers. This would include defining the respective roles of the various involved parties, includ-
ing the IMO and the Board, and developing rules governing financial contributions by new custom-
ers for Network improvements.

177 In RP-1999-0044 and the existing Code, the Board established the principle that Network
costs incurred in establishing new or enhanced connections for load customers, or to connect new
generation, should be borne by all ratepayers since Network assets primarily benefit all Ontario
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electricity consumers. Accordingly, the Board reconfirms that principlie for the purposes of the re-
vised Code. '

178 The Board recognizes, however, that there may be exceptional circumstances where it is
more appropriate to allocate some or all of such costs to a transmission customer. Parties may apply
to the Board to seek a different allocation of specific Network costs, based on the exceptional cir-
cumstances of a particular new connection. The issue raised by such an application is primarily one
of rates and comes down to whether specific costs associated with Network improvements are to be
bome by transmission ratepayers in general, in accordance with the general rule, or, in exceptional
circumstances, by a particular customer. The Board would expect that such applications would be
brought primarily by transmitters or transmission ratepayers. It is a futile exercise to attempt a pre-
cise definition of "exceptional circumstances”. Parties should be guided by the principle that a spe-
cific customer should expect to be burdened with a specific allocation of Network costs only in cir-
cumstances where the project in question serves the interest of that customer, and results in material
inconvenience or inefficiency to the Network as a whole. Creation of material increased congestion
may be considered to be a possible exceptional circumstance, giving rise to a contribution from the
customer causing the same.

179  With regard to the IMO's proposed task force to develop guidelines for exceptional situa-
tions, the Board believes that individual review on a case-by-case basis is more effective due to the
expected complexity of such situations.

180 For the purposes of the revised Code, "Network" will be defined as "the integrated part of the
Ontario over 50 kV high voltage transmission system that is shared by all users, comprised of the
Network stations and the transmission lines connecting these Network stations."

6.2 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.2

181 The Code should require any transmission load customer to notify the transmitter as soon as
practicable, of any material reduction in load that will result from the introduction of new or in-
creased Embedded Generation, energy conservation, energy efficiency, load management meas-
ures, or use of cleaner energy sources.

6.2.1 Analysis and Findings

182 Hydro One generally agreed with this proposition, but pointed out that customers are gener-
ally not in a position to determine if a reduction in their load is material in terms of its impact on the
transmission system, and therefore any proposed or planned reduction in load should be reported to
the transmitter. Hydro One also pointed out that worker safety and equipment protection could be at
risk if the transmitter is not contacted when a customer makes a change to its operations.

183 APPrO was concerned about the potential for duplication of reporting obligations to the
transmitter as well as the IMO.

184 The EDA advised that where there is difficulty in gathering the required detailed informa-
tion, the distributor may use variances in the associated delivery point load profiles to supplement
specific information received.

185 The IMO indicated that Chapter 4, section 7.1.2 of the Market Rules already requires a mar-

ket participant that "becomes aware of any material change to or inconsistency with any information
or data previously supplied to another market participant or to the IMO in accordance with a new or
modified connection that could affect the reliability of the IMO-controlled grid [to] promptly notify
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the IMO and such other market participant in writing of that change or inconsistency."” The IMO
further stated that the proposition to be reflected in the Code should be consistent with the obliga-
tions imposed by the Market Rules.

186 The Board is of the view that it is important for a transmitter to have notice of load reduc-
tions resulting from Embedded Generation, energy conservation, energy efficiency, load manage-
ment measures, or use of renewable energy sources as early as possible. These are all initiatives that
would require planning on the part of a customer and so it is not unduly onerous for a customer to
notify a transmitter in advance of implementation. Accordingly, the revised Code will require that
any Connection Agreement between a transmitter and a load customer shall include an obligation
that the customer notify the transmitter, as soon as practicable, of any reduction in load that will re-
sult from the introduction of new or increased Embedded Generation or from energy conservation,
energy efficiency, load management programs, or use of renewable energy sources.

6.3 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.3

187  The Code should require that costs attributed to new or upgraded Connection facilities to
meet the needs of a load customer or generator be allocated to that load customer or generator.
Where more than one customer requests enhancements, all requesting customers should share the
cost of the enhancements, according to the following principles:

1. Generators share of the cost should be apportioned on the basis of the incre-
mental rated peak output of the generation equipment operated at the site.

2. Load customers' share of the cost should be apportioned according to their re-
spective non-coincident incremental peak load requirement as reasonably pro-
Jected.

3. As between load customers and generators, the costs attributable to a given
enhancement of connection assets should be apportioned according to whose in-
cremental coincident peak flow triggered the upgrade.

6.3.1 Analysis and Findings

188 Hydro One generally agreed with this proposition. Regarding the apportionment of costs
among load customers on the basis of their respective non-coincident incremental peak load re-
quirement, as reasonably projected, Hydro One proposed that the Board define "reasonably pro-
jected" to mean the load forecast agreed upon by the customer and the transmitter, Hydro One was
of the view that the apportionment of costs between a load customer and a generator, based on
whose incremental coincident peak flow triggered the upgrade, might be difficult to implement.
Hydro One was of the view that further assessment is required to determine if this is the most ap- -
propriate approach.

189 AMPCO submitted that, where a customer has made a financial contribution toward the cost
of Connection facilities, the Code should provide that any subsequent customer connecting to those
facilities is required to reimburse the first customer for some part of the financial contribution made
by the first customer.

190 ECMI suggested that the requirement for generators to contribute to the costs of new Con-
nection facilities might be a deterrent to new generation.
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191 The IMO submitted that the Code should clarify and preserve the responsibility of a sole
beneficiary of a new or modified Connection to pay the costs of that Connection. The Code should
also include a requirement that the transmitter provide a detailed facilities plan to establish that the
system modifications required to incorporate new or modified Connections that were not otherwise
planned.

192 RP-1999-0044 established the principle that customers who require the construction of new
Connection facilities to meet their needs should bear the cost of those facilities, to the extent that the
cost is not recovered in the Connection revenue. The Board is of the view that this principle is an
appropriate one to incorporate into the revised Code. However, customers should not be required to
bear the cost of facilities that were otherwise planned by the transmitter. In order to ensure that this
does not happen, a transmitter will be required to provide to a potential or existing transmission cus-
tomer, as part of the connection protocol, any pertinent existing transmission plans dealing with sys-
tem expansion that cover the portion of the transmission system under review. Such plans are ex-
pected to be developed by transmitters to address growing demand, system sustainability, system
reliability and integrity. Such a transmission plan will be essential to determine whether a particular
connection project is truly triggered by the specific needs of a customer.

193  With regard to cost sharing among transmission customers, the Board is of the view that:

* Where more than one transmission customer requires or benefits from en-
hancements to a particular Connection, all of those customers associated
with that Connection facility shall share the cost of the enhancements,
based on how much of the Connection facility capacity is required to meet
the needs of each customer.

* For generators, this will be measured on the basis of the incremental rated
peak output of their generation equipment. There is no reason to consider
this to be a deterrent to new generation because this is a direct measure of -
one of the costs incurred by new generation. Generators should be respon-
sible for the costs associated with Connection facilities they cause.

* For load customers, their share of the cost shall be based on their respec-
tive non-coincident incremental peak load requirement as reasonably pro-
jected by the load forecast agreed upon by the customer and the transmit-
ter. :

* For Connection facilities with a mix of load customers and generators, the
costs of an enhancement to Connection assets shall be apportioned accord-
ing to the incremental coincident peak flow that triggered the upgrade. Be-
cause of the power flow pattern of loads versus generators, in most cases
the trigger would be attributed to either the load or the generation. If there
is more than one load customer or generator causing the trigger, the shar-
ing of Connection costs among them would then follow the criteria estab-
lished above for either load customers or generators, as the case may be.

194  The Board agrees that it would be appropriate for the revised Code to provide for a customer
who made a financial contribution toward Connection facilities to be reimbursed by those customers



Page 36

who are subsequently connected to those Connection facilities. The revised Code shall specify that
if an additional customer connects within five years from the in-service date of a new Connection
facility which was paid for by the first customer, then the transmitter shall require that the additional
customer make a financial contribution that will be used by the transmitter to reimburse the first
customer. The methodology to be followed is dealt with later in Chapter 8 of this Decision. This
should not occur often because the reinforcement of Connection facilities should generally be at a
capacity level sufficient to meet the capacity needs of that first customer, subject to equipment stan-
dards and good utility practices. If a transmitter reinforces the Connection facility with a higher ca-

~ pacity level in anticipation of future load growth, the transmitter will not be permitted to charge the
first customer for the cost associated with the capacity that exceeds that customer's needs. This
would be an unfair burden to impose on a customer if the subsequent load growth did not occur. For
instance, such a requirement could inhibit the development of new generation, if a new generator
had to pay for more Connection capacity than it required subject to the criterion dealing with speci-
fication of standard transmission element capacities and sizes.

195 The Board believes that transmitters may be able to recover costs associated with this over-
build through enhanced revenue requirement, but generally may not charge these specific costs to
connecting customers. However, where the transmitter is aware of customers who will require con-
nection to a Connection facility within five years of the expected in-service date for that facility, the
transmitter should include the additional Connection capacity. The transmitter shall require a secu-
rity deposit from each anticipated transmission customer in order to accommodate their capacity
needs. The security deposit shall be calculated using the Board approved economic evaluation pro-
cedure, Should such a customer refuse to provide a security deposit to the transmitter to cover its
share of the Connection reinforcement cost, the transmitter is not obliged to include capacity for
their use in the Connection facility until a deposit is provided in full.

196 The revised Code shall specify that any customer who contributes to a reinforcement of Con-
nection facilities shall be entitled to be served at the capacity level (i.e., load forecast for consumers
and distributors or forecast flow capacity level, in the case of generators) included in the contractual
agreement and used in the economic evaluation specified in the Code.

6.4 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.4

197  The Code should contain provisions permitting a transmitter to finance customers' capital
contributions. Where a transmitter agrees to finance a capital contribution, the carrying charges
should be in accordance with the transmitter's approved cost of capital (i.e., Board approved capi-
tal cost structure and associated cost components).

6.4.1 Analysis and Findings

198 Hydro One was concerned that it did not have the competencies, authority or ability to man-
age this kind of financial risk. Hydro One was also concerned that this requirement would divert the
transmitter's available cash flow away from needed transmission investments and could lead to
higher costs for transmission pool customers. Should the Board decide to implement this proposi-
tion, Hydro One submitted that the transmitter should be permitted to vary financing charges and
the financing periods to reflect the risk of individual projects.

199 GLPL agreed with the proposition, provided it can be interpreted to mean that such financing
is voluntary and that a transmitter may chose not to finance a customer's capital contributions.
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200 TransAlta supported this proposition, saying that the requirement to make certain financing
options available to customers would not be an undue burden on a regulated transmitter with guar-
anteed revenue recovery, taking into account the asset-intensive nature of transmission systems, and
the existence of standard industry practices for financing such assets.

201 CAC and VECC supported the GLPL approach, which would permit a transmitter to finance
a customer's capital contributions without requiring them to do so. This would be appropriate be-
cause it would allow {ransmitters to avoid situations where they consider the risk to be too great,
given the permitted rate of return. The corollary of this would be that any financing risk, including
default, should be borne by the transmitter's shareholders and not its ratepayers. It would also be
reasonable for the transmitter to recover in such financing arrangements any administration costs
associated with establishing the financing agreement.

202 ECAO opposed the proposition, for two reasons. Firstly, the pool funded option contains a
number of subsidies for Hydro One's Connection work and should be eliminated. An example is
that the pool funded option subsidizes the cost of credit for customers who choose that option, be-
cause the pool is not compensated for the credit risk accompanying the Connection Revenue. By
contrast, if a customer finances the costs of connection on its own, a lender would charge for financ-
ing costs, including the cost of credit risk. Secondly, the transmitter would not only fund the pool
funded portion at its cost of capital, it would also fund the customer's capital contribution at its cost
of capital. This mandatory financing proposition would tie up the transmitter's capital which could
be used for other purposes, thereby creating an opportunity cost.

203 The IMO asserted that the Board must approach the issue so as to ensure that such financing
does not become a source of on-going disputes between transmitters and connection customers. The
IMO also submitted that the Board should avoid transferring significant financial risks to transmis-
sion ratepayers or diverting scarce resources that might otherwise be used to maintain and operate
existing transmission facilities efficiently, potentially putting reliability or safety at risk.

204 In RP-1999-0044, the Board was of the view that Ontario should move towards a competi-
tive transmission connections market. In light of this objective and the numerous concems raised by
the parties, the Board is of the view that this proposition should not be reflected in the revised Code.

6.5 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.5

205 The Code should contain provisions for renewable energy projects which oblige the trans-
mitter, if requested, to finance the transmission customers' capital contribution over a period of not
less than five years. The carrying charges applied to the outstanding balance in these cases should
be at a rate no greater than the transmitter's approved cost of capital.

6.5.1 Analysis and Findings

206 Hydro One disagreed with this proposition. If the Board believes it is appropriate for utilities
to engage in these activities, it should permit transmitters to set interest charges and financing peri-
ods that protect transmission pool customers and the transmitter. Hydro One was concerned that a
mandatory requirement would result in higher costs that might be borne by transmission pool cus-
tomers. Government policy appears to limit the transmitter's role to the ownership and operation of
transmission facilities. Hydro One was of the view that it is not permitted under statute to imple-
ment this proposition. Hydro One stated that it has no authority under its general by-law to loan
money unless it is to secure the performance of an obligation. Both Hydro One and GLPL were
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concerned about the potential effect on their credit ratings. GLPL was also concerned that a manda-
tory financing obligation would tie up a transmitter's capital which would prevent it being used for
transmission investment. The mandatory financing obligation could lead to subsidization of renew-
able energy projects, which would amount to discrimination against non-renewable energy Proj jects,
contrary to section 26 of the Electricity Act.

207 GEC was of the view that the proposed five year financing obligation would be of some as-
sistance to renewable energy projects. However, GEC was concerned that in a situation involving
renewable generation, such as wind generation, where a new line will be needed but no single wind
generation project could justify it, the costs and risk will still preclude renewable generation devel-
opment, assuming the new line would be considered a Connection facility. Consideration needs to
be given to how the cost of Connection facilities can be shared by subsequent developers of renew-
able generation, particularly where a required transmission line far exceeds the requirements of the
triggering party.

208 The EDA noted that this proposition appears to force the transmitter to bear the risk of cer-
tain projects, contrary to the principle of avoidance of cross subsidization.

209 CAC and VECC submitted that this proposition is inappropriate as it does not provide any
mechanism for the transmitter to address concerns with respect to the risk of the renewable project
and the credit worthiness of the proponent.

210 ECAO indicated that there are administration costs associated with borrowing and loaning
money, and unless these costs are recoverable by transmitters, transmitters will be required to sub-
sidize renewable encrgy projects. A mandatory financing obligation would amount to discrimina-
tion against non-renewable energy projects that may not be eligible for financing, contrary to sec-
tion 26 of the Electricity Act, 1998,

211  As with the previous proposition, the IMO asserted that the Board must approach the issue so
as to ensure that such financing does not become a source of on-going disputes between transmitters
and connection customers. The IMO also submitted that the Board should avoid transferring signifi-
cant financial risks to transmission ratepayers or diverting scarce resources that might otherwise be
used to maintain and operate existing transmission facilities efficiently, potentially puttmg reliabil-
ity or safety at risk.

212 In light of concerns raised by the parties, the Board is of the view that this proposition should
not be reflected in the revised Code.

6.6 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.6

213 The Code should contain provisions to indicate that O&M costs are the responsibility of the
owner of the assets. A transmitter's O&M costs associated with the connection of a new or up-
graded load customer will be recovered through Connection pool rates. A transmitter's O&M costs
associated with the connection of a new or upgraded generator will be recovered as a capital con-
tribution, at the time of connection, equal to the present value of attributable O&M costs over the
expected life of the connection.

Clarification of Proposition in Appendix A of Procedural Order No.4 dated July 30, 2003

214  In the case of allocation of O&M costs, it has been proposed by some stakeholders that in-
cremental O&M costs associated with new Connection assets are the responsibility of the owner of
the asset. This proposition suggests that whoever owns the asset should be responsible for its opera-
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tion and maintenance. Second, the proposition provides that if a new or upgraded customer connec-
tion (load customer or generator) requires the transmitter to reinforce existing or construct new
Connection assets, the transmitter would incur both incremental capital costs and incremental
O&M costs. Pursuant to this proposition, these incremental costs associated with connection are
allocated to the specific connecting customer. If the customer connection does not require the
transmitter to reinforce existing or build any new Connection incremental assets, then no incre-
mental O&M costs of the transmitter ought to be allocated. Third, it is suggested in the case of a
load customer, the allocated costs should be incorporated into the economic evaluation (i.e. they
are capitalized) to determine the degree of revenue shortfall that the customer is responsible for. In
the case of a generator, there would be no offsetting revenue in the economic evaluation and the
generator would therefore be responsible for the Transmitter's total incremental cost of Connection
capital and O&M.

6.6.1 Analysis and Findings

215 The Board finds that in the case of allocation of O&M costs, the reasonable attributable
O&M costs associated with new connection assets are the responsibility of the owner of the asset. If
a new or upgraded customer connection for a load customer requires the transmitter to reinforce ex-
isting or construct new Connection assets, the transmitter would incur both attributable capital costs
and attributable O&M costs. The reasonable fully allocated costs of attributable assets associated
with Connection are allocated to the specific connecting customer. If the customer connection does
not require the transmitter to reinforce existing or build any new incremental Connection assets,
then no O&M costs of the transmitter ought to be allocated, since these costs are already built into
rates. In the case of a load customer triggering a Connection facility upgrade, the reasonable attrib-
utable O&M allocated costs of the transmitter shall be incorporated into the economic evaluation to
determine the capital contribution for which the customer is to be responsible.

216 The parties to the Settlement Conference agreed that there should, at the present time, be no
allocation to generators of incremental O&M costs for new or modified connections.

217 The Board accepts the consensus of the participants in the Settlement Conference that, at the
present time, there shall be no allocation to generators of incremental O&M costs for new or modi-
fied Connections, in view of the relatively small amounts involved. However, the Board will require
transmitters to keep track of the estimated annual aggregate costs associated with providing all new
generator connections that involve incremental O&M services associated with transmitter-owned
new or modified Connections at no cost to the generators.

6.7 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.7

218  The Code should contain provisions which establish that capital costs of monitoring and test-
ing equipment for new or enhanced connections should be borne by the owner of the equipment.

The costs associated with monitoring and testing activities should be borne by the party which owns
the equipment regardless of whether or not the transmitter is the requesting party for such testing. A
transmitter's monitoring and testing costs associated with the connection of a load customer will be
recovered through Connection pool rates. A transmitter's monitoring and testing costs associated
with the connection of a generator are recovered as a capital contribution, at the time of connec-
tion, equal to the present value of attributable monitoring and testing costs over the expected life of
the connection.

6.7.1 Analysis and Findings
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219 Hydro One proposed that for new generator connections, the capital and O&M costs for
monitoring and testing equipment incurred by the transmitter would be recovered from the genera-
tor on a cost-recovery basis as incurred.

220 OPG and AMPCO submitted that a reasonableness standard is necessary to ensure that the
transmitter does not require more monitoring and testing equipment than necessary. There should be
explicit mechanisms in place for an expedited, independent review by the Board of any costs con-
sidered excessive.

221 Brighton did not object in principle to the recovery by a transmitter of reasonably-incurred
monitoring and testing costs as long as it is clear that there is no potential for double recovery of
those costs.

222 ECMI submitted that there should be timely notice of any potential monitoring and testing
requirements so there is an opportunity to explore alternative or less costly monitoring and testing
options. In all cases, any monitoring and testing requirements which results in costs for a customer
should be contestable.

223  In the Board's view, monitoring and testing are important components of ensuring the reli-
ability of the transmission system. Monitoring and testing equipment may be required on the cus-
tomer side of the connection with the transmitter, for the protection of both the transmission system
and the customer. It is appropriate for the transmitter to require such equipment, subject to a stan-
dard of reasonableness.

224 The Board notes that monitoring and testing equipment that transmitters own is classified
with respect to the asset it services. For example, monitoring and testing equipment at a transformer
station that is part of the Network pool is classified as a Network asset. Similarly, such equipment at
a transmitter-owned Connection transformer station is classified as part of the Transformation Con-
nection pool. The Board will follow the principle established in section 6.1 of this Decision as ap-
plied to the monitoring and testing equipment and associated capital costs. If monitoring and testing
equipment is installed in Network stations to accommodate new or enhanced connections for load
customers or to connect new generation the associated costs should be borne by all ratepayers.

225 The Code will require that the reasonable capital costs of such monitoring and testing equip-
ment for new or enhanced connections that is owned by the connecting customer be borne by that
customer. In addition, the Board is of the view that a transmission customer connecting to the
transmission system will be responsible for the reasonable capital costs associated with the monitor-
ing and testing equipment which the transmitter would specify and install at its Connection facilities
to accommodate that new connection. If the customer is a load customer, in the process of perform-
ing an economic evaluation as outlined in Chapter 8 of this Decision, such a cost will be included
with the capital cost of the reinforcement to the Connection facilities incurred by the transmitter to
accommodate that customer. If the connecting customer is a generator, the generator will pay this
capital cost up front.

226  The reasonable costs associated with performing verification tests by the transmitter on
monitoring and testing equipment, associated with the operation of a transmission customer's facili-
ties, shall be borne by that customer regardless of whether or not the transmitter is the requesting
party for such testing. If the customer chooses to do so, this obligation may be met on a current ba-
sis as and when the testing costs arise, or may be subject to inclusion in the economic evaluation
according to agreement with the transmitter.
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227 In the revised Code the Board will indicate that requirements for monitoring and testing
equipment and associated verification testing specified by the transmitter shall not exceed the re-
quirements of the transmitter with respect to the transmitter's own equipment performing the same
function. Transmitters shall recover both their relevant capital costs for its monitoring and testing
equipment and costs associated with monitoring and testing activities from customers.

6.8 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.8

228 The Code should contain provisions establishing that the reconnection process should be
based on the following principles.

1. No reconnection fees related to system studies or any other activities, should
be imposed on transmission customers unless the transmitter has obtained Board
approval for them [Ref. Principle No. 12 in Chapter 2].

2. Where the transmitter intends to perform system studies associated with a re-
connection it must demonstrate that conducting the studies is required in order to
preserve the integrity of the system, or to comply with requirements imposed by
the IMO. Only such studies as are necessary to accomplish these purposes
should be performed.

6.8.1 Analysis and Findings

229 Hydro One agreed with the proposition, but submitted that the appropriate treatment of re-
connections depends on the cause and duration of disconnection. In some cases, reconnection may
need to be treated as a new connection to ensure that transmission capacity is still available to ac-
commodate the reconnecting customer. Prior to reconnection, the reconnecting party must fulfill all
requirements in the Market Rules and the Code. Hydro One also pointed out that the reconnection
costs addressed in this proposition have not historically been included in the transmitter's cost of
service. Instead, they have been paid for by the reconnecting customer as an up-front charge. If the
Board decides that customers no longer have to pay these costs, then allowance should be made for
transmitters to recover these costs from all customers in rates.

230 ECMI advocated requiring timely notice to the reconnecting customer of the transmitter's
technical and connection process requirements.

231 CAC and VECC agreed with Hydro One that the costs referred to in this proposition have not
traditionally been included in a transmitter's cost of service and implementation of the proposition
would require an adjustment to the transmitter's revenue requirement. CAC and VECC submitted
that it would be inappropriate to adjust the current transmission rates for this one item in isolation.

232  Itis the Board's view that a transmitter's fees for system studies or for any activities related to
the reconnection of a transmission customer should not be imposed on that transmission customer
unless the transmitter has obtained Board approval under section 78 of the Act. Where the transmit-
ter intends to perform system studies associated with a reconnection, it must demonstrate that the
studies are required to ensure the integrity of the system, or to comply with requirements imposed
by the IMO. Only those studies that are necessary to accomplish these purposes shall be performed.

233 Therevised Code will also require that the transmitter notify a transmission customer within
a reasonable period of time following a written request by the customer indicating an intention to
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reconnect, of the requirements for reconnection, the time line for the reconnection process, and the
cost of such an undertaking.

6.9 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.9

234 The Code should contain provisions establishing that switching costs and any associated
overtime costs should be paid by the requesting party.

6.9.1 Analysis and Findings

235 Hydro One stated that, historically, transmitters and distributors have not charged each other
for conducting switching operations. These operations were done for the benefit of all customers.
Hydro One submitted that the historical practice should continue.

236 APPrO, the EDA, Brantford, CAC and VECC were of the view that switching was part of
the O&M costs recovered in rates and they submitted that customers should only pay for switching
costs incurred on an overtime basis.

237 AMPCO submitted only reasonable costs should be recoverable, to ensure that transmitters
properly control their costs.

238  Generally there was consensus that the revised Code should establish that switching opera-
tions which take place outside the normal operating hours of the transmitter, and that arise due to a
customer request, should be paid for by the requesting party, including any associated reasonable
overtime costs. The Board accepts this consensus for the purposes of the Code. The ability to re-
cover such costs is subject to Board approval under section 78 of the Act.

6.10 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.10

239  The Code should require that the transmitter undertake a Customer Impact Assessment (CIA)
in association with each new or upgraded customer connection to determine impacts on other cus-
tomers.

6.10.1 Analysis and Findings

240 Hydro One generally agreed with this proposition. However, Hydro One proposed that a CIA
study be conducted only if the new or upgraded customer connection is subject to the IMO's Cus-
tomer Assessment and Approval (CAA) process. Connections that are not subject to the IMO's
process are deemed not to have an impact on the transmission system or other customers. The IMO
agreed with Hydro One and further submitted that this is consistent with the IMO Market Manual
2.10 which identifies those connection proposals which require a formal study. APPrO submitted a
CIA may not always be necessary and the Code should provide for a waiver of the CIA require-
ment.

241 VECC submitted that the Code should require transmitters to undertake a CIA study of any
new or upgraded customer connection in order to determine the impacts on other customers. It
should be made clear that the costs of these studies are to be recovered from the customer request-
ing the new connection or upgrade. The Code should also make clear that it is the responsibility of
the customer requesting the new connection or upgrade to address any impact on other customers.

242 The Board acknowledges the submissions of Hydro One and the IMO. The revised Code will
require a transmitter to conduct a CIA study in all cases where the connection is subject to the
IMO's CAA process. In cases where the IMO's CAA study is not required but the transmitter deter-
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mines there is an impact on existing transmission customers, a CIA study shall also be completed.
Where a CIA study is not performed, the transmitter will be required to notify all customers in the
vicinity of the connection, advising them of the proposed connection work and the fact that it has no
negative impact and that no specific CIA study will be done.

243 The Board is of the view that the CIA report must provide for each customer two values of
short circuit levels; one value of short circuit level based on system conditions prior to the proposed
connection, and the second short circuit level for the system condition assuming the new connection
is in service. This is considered crucial as a customer conducts its assessment of the impacts of the
increased fault levels, and considers whether it should undertake mitigating measures to ensure con-
tinued safe operation.

244 The Board is of the view that transmitters may charge customers, as well as the IMO, for
customer connection studies, including the CIA report, on either a cost pass through basis or by way
of specific fees. In either case, the charges shall be based on the incremental revenue requirement
beyond what is presently included in the transmitter's approved revenue requirement and associated
rates. Standard fees for customer connection studies are, as a matter of law, rates pursuant to section
78 of the Act, and may not be charged to anyone without approval of the Board. Upon approval by
the Board, the transmitter shall publish information relating to its charges for customer connection
studies along with a description of the scope of work covered by the studies.

6.11 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.11

245  Existing transmission customers are expected to ensure that their equipment is robust
enough to accommodate growth of the transmission system provided that such short circuit levels
do not exceed the allowable "Fault Levels" listed in Appendix 2 of the Code. The Code and the
Connection Agreement in Appendix 1 should contain provisions requiring that transmission cus-
tomers be responsible for upgrading their own equipment to the minimum baseline performance
requirements established by the CIA study.

6.11.1 Analysis and Findings
246  Hydro One agreed with this proposition.

247  The IMO submitted that the scope of the CIA should be expanded, requiring the fransmitter
to establish baseline performance requirements for existing customer owned connection equipment.

248 The Board is of the view that the transmission system is dynamic in naturc and that a trans-
mission customer must be expected to upgrade its own equipment, from time to time, to adjust to a
changing transmission system. The Board agrees with the IMO that the CIA process should be ex-
panded to establish baseline performance requirements for existing connection equipment owned by
customers that will be affected by increased short circuit levels that result from connecting a new
customer or upgrading a connection of an existing customer.

249 The Board expects that the CIA studies prepared by transmitters will provide information to
all affected customers regarding the fault levels before and after the new customer connection. The
Board is of the view that existing transmission customers should be required to upgrade their own
equipment, at their own cost, to handle increased short circuit levels which may result from con-
necting a new customer, provided that these levels do not exceed the allowable fault levels currently
set out in Appendix 2 of the Code.
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250 The Board, therefore, requires that the revised Code and the associated Connection Agree-
ment shall contain provisions requiring that all existing transmission customers be responsible for
upgrading their own equipment to the minimum new baseline performance requirements that are
established by the CIA study prepared by the transmitter. In all cases, the transmitter is responsible
for ensuring that short circuit levels do not exceed the maximum fault levels set out in Appendix 2
of the Code.

6.12 COST RESPONSIBILITY- BOARD PROPOSITION NO. 6.12 (INITIALLY PRINCI-
PLE NO. 11)

231  Transmission Connection assets are defined as stated in Hydro One's evidence in Proceeding
RP-1999-0044. The Transformation Connection pool refers to high voltage transformation facilities
that step down voltages from transmission levels to distribution levels to supply customers. The Line
Connection pool refers to radial transmission lines that are specifically dedicated to serving a sin-
gle customer or group of customers. :

6.12.1 Analysis and Findings

252 At the Settlement Conference, the participants reached agreement that this classification is-
sue should be addressed in more detail prior to or at the next cost allocation and rate design pro-
ceeding.

253 The Board recognizes there are substantial issues arising from the definition of Line Connec-
tion assets and Network assets, and there is not any evidence as to the expected number of radial
lines that may in the future be subject to reinforcement and become "Local Loops".

254  Inlight of this, the Board is of the opinion that this classification issue as well as the issues
outlined in Appendix B of the Facilitator's Report (which is included as Appendix B of this Deci-
sion), should be addressed in a proceeding prior to or at the next cost allocation and rate design pro-
ceeding. The resolution of such issues would help streamline the next transmission rate proceeding.

255 In the interim, the Board finds that the "Local Loops" are Network assets. The Board relies
on its interpretation of the definition for Line Connection assets which was submitted in the pre-
filed evidence of RP-1999-0044 and in the response to an Interrogatory by Hydro One/OHNC.
Therefore, if a reinforcement of a transmission line results in the reclassification of the transmission
line from Line Connection asset to Network asset, any financial implications imposed on or agreed
to by parties as a result of such reclassification of the "Local Loops" will require re-evalunation. At
that time, any amounts owing, including interest, shall be settled between the parties.

256 The Board notes that there was a recent case involving a leave to construct application by
Hydro One for reinforcement of the Ottawa City Centre (RP-2003-0038). The "Conditions of Ap-
proval" attached to that Decision anticipated that the issue of classification of "Local Loops" would
be addressed in this Phase 1 Decision. As noted above, however, the Board is now of the opinion
that the classification issue should be addressed in a proceeding prior to or at the next cost alloca-
tion and rate design proceeding. In light of this, the Board will not require Hydro One to revisit the
classification of "Local Loops" set out in the Decision of RP-2003-0038 as a result of this Phase 1
Decision, but rather will wait for the outcome of the proceeding discussed above.

257 The above interim finding does not alter the basis for a transmitter to charge for Line Con-
nection Service as outlined in the Transmission Rate Order (Schedules, Item D), issued April 30,
2002 and applicable to all four licensed transmitters in Ontario. -
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7. CONTESTABILITY
7.1 CONTESTABILITY- BOARD PROPOSITION NO. 7.1

258 The Code should allow transmission customers the choice of contracting with any qualified
contractor for the design and construction of connection facilities, whether or not the connection
facility is pool-funded, if the offer meets the following conditions.

1. The project requires a capital contribution from the load customer; and

2. The construction work would not involve work with existing Connection facili-
ties.

3. The contractor doing the construction is qualified to do the proposed work.
7.1.1 Analysis and Findings

259 Hydro One disagreed with this proposition due to concerns regarding safety, security and re-
liability. Very clear criteria governing design, construction, inspection, testing and commissioning
would be required. Hydro One also suggested that there would be challenges associated with exist-
ing labour agreements. GLPL submitted that if a customer turned over an asset to the transmitter,
the transmitter should be able to recover all costs required to bring the asset up to required stan-
dards.

260 The EDA was of the view that customers should have the right to complete the detailed de-
sign of Connection pool assets in addition to the right to do the actual construction.

261 ECMI proposed that customers be able to choose to do all or part of the required Connection
work.

262 ECAO questioned the rationale for allowing competition on pool funded assets only when a
capital contribution is required and only on assets that are not existing assets of the transmitter.

263 The Board is of the view that generators should design, construct, pay for and own all new
dedicated connection facilities required to connect to the transmitter's transmission system. For re-
quired reinforcement on existing dedicated or shared Connection facilities owned by the transmitter,
transmitters shall retain the right to make modifications to existing transmitter-owned Connection
facilities required to accommodate the generation connection and charge the generator as specified
in Chapter 8 of this Decision. This requirement is consistent with the current transmission rate re-
gime under which generators do not pay rates.

264 In the Board's view, new Connection facilities work should be contestable. This approach is
consistent with the principle expressed throughout this Decision that the development of the trans-
mission system should be accomplished, wherever practical, through the interplay and competition
between qualified suppliers. A transmission load customer requiring new connection facilities to
connect to the transmitter's transmission system will have two options; either design, construct, pay
for and own the new connection facilities or have the new connection facilities owned by the trans-
mitter. Under the latter option, the transmitter would carry out an economic evaluation to determine
what, if any, capital contribution will be required from the customer. The customer may choose to
accept the transmitter's cost of constructing the new Connection facilities or contract with any quali-
fied contractor for the construction of part or all of the Connection facilities, other than work to be
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done on the transmitter's existing Connection facilities. Regardless of which option the customer
chooses, a transmitter shall retain the right to work on its own existing facilities, in the interests of
operational safety.

265 The Board accepts the submission of ECAO that new Connection facilities work should be
contestable regardless of whether a capital contribution is required from the transmission customer.
However, the design of any Connection facilities, that will be owned and operated by the transmit-
ter, should be carried out by the transmitter.

266 Insection 7.3.1, the Board prescribes the process, responsibility and protocol for contestable
work.

7.2 CONTESTABILITY- BOARD PROPOSITION NO. 7.2

267 The Code should contain provisions which require the transmitter to use the same fully allo-
cated costing methodology for all purposes, and to demonstrate the same.

7.2.1 Analysis and Findings

268 Hydro One expressed a need for an appropriate degree of flexibility to recognize specific cir-
cumstances. When constructing facilities to be owned by a customer, for example, Hydro One sub-
mitted that it is appropriate to add a margin to the calculated cost to determine the bidding price.
Hydro One interpreted fully allocated costing to mean design and construction overheads for a
Connection project plus a reasonable share of indirect overhead support costs. Capitalized over-
heads associated with other aspects of the utility's operation not affected by the Connection project
would not be included. This costing methodology reflects the incremental costing approach as re-
quired by the economic evaluation methodology of the current Code.

269 Hydro One also expressed a concern about the effect Economic Evaluation proposition No.
4, which provides for the netting out of the capital contribution requirements for Line and Trans-
formation Connection facilities, might have on contestability.

270 ECAO submitted that assets to be owned by the transmitter should be costed using fully allo-
cated costs. To do otherwise would interfere with the connection market becoming competitive.

271 The issue of what constitutes fully allocated costs was one of the issues addressed in the Set-
tlement Conference. As Hydro One observed, this is an issue relating to both contestability and eco-
nomic evaluation. Hydro One indicated that for all capital assets it makes an allocation of a portion
of the indirect overhead support costs in the economic evaluation calculations before such assets are
added to rate base. This treatment applies to Connection assets that are priced on an incremental ba-
sis, according to the economic evaluation methodology of the current Code.

272 There were two basic opinions expressed at the Settlement Conference, as reflected in sec-
tion 2 of the Facilitator's Report. A number of participants suggested that there was a need for a
hearing dedicated to this specific issue. The second point of view held that the issue could be ad-
dressed in a focused consultative process with the results then incorporated into the next cost alloca-
tion and rate design hearing. However, there was agreement by all parties that there should be some
form of Board initiated process, prior to or at the next transmission cost allocation and rate design
hearing, to determine which costing methodology for the treatment of indirect overhead support
costs should be adopted. There was also agreement that pending the outcome of the proceeding, the
costing methodology currently utilized should remain in place.
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273  The Board accepts the consensus of the parties that the costing methodology currently used
by individual transmitters should continue to apply, pending a more detailed review of this issue.

274 The Board is of the view that the principle of the costing of Connection facilities, for the
purpose of submission to a connecting load customer or a generator, should be on the same basis as
the eventual cost of that facility when it enters the transmitter's rate base. Of particular concern is
any tendency for the transmitter to use varying methodologies in establishing the structure of its
costs. The determination of the relative weighting and constituent elements of the cost structure
should be the subject of more detailed consideration. The process should result in a single consistent
model to be used in all circumstances. Such a costing approach must be based on allocating the ap-
propriate direct and indirect overheads to the Connection facilities, and will be determined in a pro-
ceeding prior to or at the next cost allocation and rate design proceeding. In the meantime, the cost-
ing methodology currently used should continue to apply, pending a more detailed review of the
issue.

7.3 CONTESTABILITY- BOARD PROPOSITION NO. 7.3

275 In the event that a connecting customer chooses to obtain the services of an alternative con-
tractor, the Code should require the transmitter to:

1. Describe work that is contestable on the basis of conditions established in the
Code;

2. Provide a separate estimate for contestable and non-contestable work that can
be audited if necessary to demonstrate no cross subsidy from non-contestable to
contestable work;

3. Provide a reasonable period of time for the customer fo obtain competitive
quotes for contestable work;

4. Provide to the connecting party cost estimates and technical and engineering
specifications and data. The cost estimates should be detailed specifically to the
various components of the connection related work, which would allow the con-
necting party the ability to review and assess the estimated costs for fairness and
accuracy; and

5. Require the customer who chooses to hire an alternative contractor to con-
struct the facilities to the specifications and standards of the transmitter and to
assume full responsibility for the construction of that aspect of the expansion
project.

7.3.1 Analysis and Findings

276 Hydro One agreed that a transmitter should provide cost estimates at a level of detail suffi-
cient to allow the customer to make a decision on whether to carry out contestable connection work.
However, the transmitter should not be required to provide more detailed costing or technical speci-
fications without being compensated for it. Hydro One also submitted that what constitutes a rea-
sonable period of time for a customer to obtain competitive quotes should be agreed on by the
transmitter and customer.
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277 Brighton Power and OPG proposed that transmitters should be required to provide separate
detailed estimates of contestable and noncontestable work that can be audited if necessary to ensure
that there is no inappropriate cross subsidy between these two aspects of work.

278 AMPCO agreed that it would be equitable for transmitters to be reimbursed for some design
expenses if the customer's contractor uses the transmitter's designs.

279 IBEW-CCO submitted that the Board must be particularly vigilant in ensuring fair and effec-
tive competition with respect to contestable connection work in Ontario

280 PWU agreed with the proposition but, urged the Board to appreciate the need for flexibility.
For example, some projects must proceed on an urgent basis. PWU observed that the transmission
system can vary greatly in scope and complexity, and requires high-level expertise and experience.

281 ECAO submitted that information sharing by transmitters remains strikingly deficient.
ECAQO argued that all relevant information is necessary to determine which contractor should be
hired. Therefore, such information should be provided to the customer prior to the time when it
must decide which contractor it wishes to hire. The proposed rules should also require transmitters
to provide independent contractors, not linked to the transmitter, with all information available to
the transmitter including Preliminary Assessment and System Impact Assessment studies done by
the IMO or the transmitter, any proposed projects that the transmitter is aware of, and historical
constraints and weaknesses in the transmission system.

282 The Board is of the view that a customer should be able to request a transmission connection
feasibility study, for which the transmitter may charge the customer in accordance with a Board ap-
proved fee schedule. These studies are optional and they can also be performed by either the IMO
or an independent consultant.

283  The Board's outline for the roles and responsibilities of a transmitter and the connecting cus-
tomer during the connection process is prescribed below:

* ‘When a customer requests a connection in writing from a transmitter, the
transmitter shall provide once, at no cost to the customer:

- a description of the work that is contestable and the work that is
noncontestable, as provided for in the revised Code;

- a description of the labour and material required for the contestable
work and the estimated capital cost of the connection broken down
by engineering, labour, material, equipment, administration and di-
rect and indirect overheads;

- a description of the labour and material required for the noncon-
testable work and the estimated capital cost of the connection broken
down by engineering, labour, material, equipment, administration
and direct and indirect overheads;
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- the calculation, including all inputs, done to identify any capital con-
tribution that may be required, using the Board approved economic
evaluation methodology.

If the transmitter is required to develop additional estimates and revised
capital contribution calculations because of changes to customer's plans,
the transmitter may recover costs for this additional work from the cus-
tomer.

The transmitter shall indicate whether the estimates are firm offers or
whether they are subject to revision to reflect actual costs. The requirement
for separate estimates for contestable and non-contestable work will ensure
that they are each costed on the same basis.

When a customer opts to design, construct, pay for, and own the new con-
nection facilities, transmitters shall provide (at no cost to the customer), in-
formation, specifications and standards sufficient to allow the customer to
design and construct the new connection facilities that will meet the re-
quirements of the transmitter. The transmitter shall also provide a schedule
of Board approved inspection, testing and commissioning fees.

When a load customer chooses to have the transmitter own the new con-
nection facilities but wants to obtain competitive quotes for the contestable
work, the transmitter shall:

- if requested, provide, at cost, detailed design and technical specifica-
tions and standards sufficient to allow the customer to obtain alter-
nate bids for the construction of the new connection facilities to meet
the requirements of the transmitter;

- allow the customer a reasonable period of time to obtain the com-
petitive quotes;

- provide a schedule of Board approved inspection, testing and com-
missioning fees;

- inform the customer of the transfer price which the transmitter will
pay the customer when the facility is transferred to the transmitter.
This transfer price shall not exceed the transmitter's reasonable cost
of doing the work;

- require the customer who chooses to hire an alternative contractor to
construct the facilities to the design specifications and standards of
the transmitter and to assume full responsibility for the construction
of that aspect of the connection project, its timeliness and its compli-
ance with the transmitter's standards.
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* Based on the transfer price (if facilities are transferred), the transmitter
shall re- evaluate the economic evaluation to determine whether a shortfall
exists and the amount of re-evaluated capital contribution, if any. Where
there is a shortfall, the transmitter shall collect that shortfall from the cus-
tomer,

8. ECONOMIC EVALUATION
8.1 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 1

284  The Code should contain provisions for the methodology transmiltters are to use to calculate
a capital contribution from customers. For load customers this methodology should be based on a

discounted cash flow analysis using attributable costs and forecast revenues for the proposed con-
nection. For generators the capital contribution should equal the total present value of Connection
including capital costs and the present value of attributable annual costs.

8.1.1 Analysis and Findings

285 Hydro One submitted that O&M costs should be recovered from generators on a cost recov-
ery basis, as those costs are incurred. It did not favor the capitalization approach.

286 OPG submitted that when a generator builds, owns and maintains its own connection facility,
there should be no capital or operating costs recovered by the transmitter.

287 The EDA submitted that the economic evaluation should include costs and revenues associ-
ated with the transmission connection only to the extent that those costs and revenues are associated
with accommodating new load.

288 CAC and VECC submitted that the economic evaluation should include all costs, including
overhead costs, that will be reflected in the transmitter's capital costs and vltimately in the transmit-
ter's revenue requirement.

289 The Board is of the view that the revised Code should establish the methodology that trans-
mitters are to use in economic evaluations to calculate capital contributions from transmission cus-
tomers for connection facilities. This will ensure a consistent approach by all transmitters.

290 The Board emphasizes that the underlying rationale for incorporating an economic evalua-
tion into the customer connection process is the need to protect transmitters and their existing rate-
payers from potentially subsidizing specific connecting customers. Due to the varying scope and
complexity of the transmission system at various locations and the wide variation of customer con-
‘nection requirements, there is generally little certainty that transmitters will fully recover their con-
nection related costs entirely through rates. The proposed economic evaluation provides the mecha-~
nism for calculating any recovery shortfall and ensuring that all connection related costs are recov-
ered either through rates or by way of a capital contribution from the connecting customer:

* For load customers, the methodology shall be based on a discounted cash
flow calculation using fully altocated costs of attributable Connection as-
sets and forecast Connection revenues associated with the supply of new
load for the proposed connection. As indicated in section 7.2.1, the appro-
priate methodology for determining fully allocated costs will be the subject
of a separate Board initiated review. See also section 8.5.1.
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* For generators, the capital contribution shall equal the capital cost of at-
tributable Connection assets paid for by the transmitter. As the Board has
already determined above, costs associated with monitoring and testing
will be recovered from generators as they are incurred or through some
other mutually agreed method.

291 The Board requires transmitters to retain copies of economic evaluation calculations and all
associated assumptions and inputs for as long as the customer is connected to the transmitter's sys-
tem,

8.2 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 2

292 The Code should contain prescriptive rules for all inputs and assumptions (e.g., discount
rate) to the economic evaluation.

8.2.1 Analysis and Findings

293 GEC argued that renewable energy projects are, and should be considered to be, low risk
projects in the economic evaluation.

294 AMPCO expressed concerns about the rules defining a shorter revenue horizon for some cus-
tomers classified as higher risk. Any such classification should be supportable on the basis of tangi-
ble evidence.

295 The Board is of the view that prescriptive rules for the inputs and assumptions to be used in
an economic evaluation will provide the necessary clarity and predictability for both customers
seeking to connect to the transmission system and transmitters:

* The revenue horizon for economic evaluation will be based on risk factors
as follows:

- High risk, 5 years
- Medium high risk, 10 years
- Medium low risk, 15 years
- Low risk, 25 years

* The appropriate risk factor to be applied to a project will be based on the
recommendations in the Risk Assessment Methodology Options report by
PHB Hagler Bailly, March 30, 2000 as set out in the existing Code. The
Board is of the view that special classes of projects, such as renewable en-
ergy projects, should not be singled out for special treatment in this regard,
as was proposed by GEC. The Board also notes that the application of risk
factors applies only to establishing the appropriate revenue horizon over
which revenues will be considered in the economic evaluation. Since gen-
crators do not pay rates and, therefore, have no associated revenue, risk
factor and revenue horizon are irrelevant to generation connections.
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* The discount rate to be used in the economic evaluation is determined on
the basis of prospective capital mix (i.e., debt-to-equity ratio), the then cur-
rent debt and preference share cost rates, and the latest approved rate of re-
turn on common equity of the transmitter.

* Discounting must reflect the true timing of expenditures. Up-front capital
expenditures will be discounted at the beginning of the project year. Future
capital expenditures, throughout the study period, will be mid-year dis-
counted as will annual revenue and O&M expenditures.

* Attributable corporate, municipal and income tax amounts, adjusted by any
applicable capital cost allowance (tax shield) will also be included in the
calculation.

8.3 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 3

296  The methodology should exclude all Network revenues and all Network costs from the eco-
nomic evaluation of the new or enhanced load customer connections. In determining connection
costs for generators, Network costs should be excluded. There may be exceptional situations where
it might be appropriate for a party to seek approval from the Board for a different allocation of
Network costs.

8.3.1 Analysis and Findings

297 There was general support for this proposition. There was also broad agreement that the cir-
cumstances under which Network costs might be included in an economic evaluation needed to be
clearly established. The IMO submitted that principles should be developed to discourage unneces-
sary and uneconomic Network expansion. ECMI was concerned that the inclusion of Network costs
in an economic evaluation could be a deterrent to new generation.

298 The Board accepts the consensus of the parties on this issue. Network costs will normally be
excluded from any economic evaluation of the proposed connection. There may be exceptional
situations, where major Network system work having limited value to the Network system may be
required as result of the particular proposed connection. It would not be appropriate for ratepayers
to bear such costs, since they receive no benefit. For such situations, it will be open to a party to
seek approval from the Board to include some or all of these Network costs in the economic evalua-
tion. The process for doing this will be set out in the revised Code. In the event that the Board de-
termines that costs of Network expansion are to be allocated to the connecting customer, then the
economic evaluation will include both Network costs and Network revenues.

8.4 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 4

299  The Code should contain provisions that would require that transmitters carry out separate
economic evaluations for each of the Transformation and Line Connection pools, but the two
evaluations should be netted against each other for the purpose of calculating any capital contribu-
tion.

8.4.1 Analysis and Findings
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300 Hydro One opposed the proposition because it would result in cross subsidization between
the Transformation and Line Connection pools and would be contrary to the Board's objective of
encouraging competition and the use of fully allocated costing.

301 The EDA was of the view that incremental costs and revenues associated with both Line
Connection and with Transformation should be included in the economic evaluation.

302 Toronto Hydro submitted that Line and Transformation Connection costs and revenues
should be combined for the purposes of economic evaluation.

303 CAC and VECC questioned how the costs and capital contributions should be treated for rate
making purposes if Transformation and Line Connection costs and revenues are netted together in
the economic evaluation.

304 The Board is of the view that transmitters should carry out separate economic evaluations for
Transformation pool assets and Line Connection pool assets.

305 If, for the purpose of calculating the amount of capital contribution required from the cus-
tomer, these separate evaluations are netted against each other, the result could be cross-
subsidization between the Transformation and Line Connection pools. The Board concludes that
this is a complex matter that requires further examination. As a result, this issue of netting the two
financial evaluations and the associated accounting and rate-making concerns will be addressed at a
proceeding prior to or at the next cost allocation and rate design proceeding.

306 The Board finds that pending the outcome of the above mentioned proceeding, the amount of
capital contribution will be determined on the basis of individual and independent economic evalua-
tions.

8.5 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 5

307 Capital costs for attributable new Connection facilities should be based on minimum design
standards of the transmitter to meet customer needs. Where the transmitter chooses to construct to
a higher capacity than what is required by the customer, the incremental costs to do so should not
be included in the economic evaluation. Similarly, for enhancement of existing Connection facili-
ties, attributable capital costs to be included in the economic evaluation should be limited to (a) the
costs associated with advancing the enhancement work and (b) the costs associated with upgrading
- to the next highest standard rating to meet the needs of the customer. Capital costs used in these
economic evaluations should be fully allocated costs (i.e., include all associated overheads).

8.5.1 Analysis and Findings

308 Hydro One interpreted fully allocated costs as direct project design and construction over-
heads plus a reasonable share of indirect support costs, not fully allocated capitalized overheads.

309 ECAO supported the proposition that transmitters should use fully allocated costing. ECAO
also submitted that transmitters should be required to file fully allocated costing studies prior to the
next phase of the proceeding. Otherwise, there would be no way to evaluate whether costs are prop-
erly allocated.

310 CAC and VECC submitted that the evaluation should include all costs, including overhead
costs, that will be reflected in the transmitter's capital costs and ultimately, its revenue requirement.
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311 The Board is of the view that capital costs used in economic evaluations of pool funded pro-
jects and for the provision of third party quotations for construction work will be based on fully al-
located costs as determined by a Board approved costing methodology. This methodology will be
determined through a proceeding prior to or at the next cost allocation and rate design proceeding.
Pending the outcome of the proceeding, the status quo costing methodology will remain in place.

312 The Board is of the view that the capital costs for attributable new Connection facilities
should be based on the transmitter's minimum design standards to be applied to meet customer
needs. For enhancement of existing Connection facilities, the relevant capital costs shall be limited
to the costs associated with advancing the enhancement work and upgrading to the next highest
standard rating to meet the needs of the customer. If the transmitter chooses to construct to a higher
capacity than what is required by the customer, over and above the next highest standard rating nec-
essary to meet the customer's needs, the incremental costs to do so shall not be included in the eco-
nomic evaluation. These measures are to ensure that any capital contribution required from a cus-
tomer will be limited to that amount necessary to meet the customer's needs.

313 The Board confirms the approach that where Connection facilities that have been funded by a
customer through a capital contribution are used to supply additional new customers within 5 years
of the in-service date of the Connection facilities, the new customers must pay their share of those
facilities and the initial contributing customer will receive a rebate. The transmitter shall determine
the amount of capital contribution to be paid by the new customer(s) and the rebate to the initial
customer based on the following:

* a re-evaluation of the capital contribution requirements using the load
forecasts of all customers; and

* an appropriate sharing of the revised capital contribution amount among
the initial and the new customers.

8.6 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 6

314  The Code should contain provisions establishing the methodology to be used for the determi-
nation of attributable O&M costs. That methodology should require the transmitter to develop and
apply average O&M costs incurred for each category of system element, such as towers, conductor,
cable, breakers, transformers, etc., and to then apply these averages on a specific per-unit basis to
the economic evaluation of a given project.

8.6.1 Analysis and Findings

315 Hydro One disagreed with the requirement to determine average O&M costs for various sys-
tem elements. Hydro One submitted that its present methodology based on average cost per trans-
mission facility is simpler to apply and would yield very similar results. GLPL also disagreed with
this proposition.

316 APPrO submitted that this proposition would result in different treatment for new and exist-
ing generators. Past practice has only required connecting generators to pay the capital costs for
Connection facilities used to connect a generator, and not the associated O&M costs.

317 CAC and VECC pointed out that the use of average O&M costs may not be representative of
actual O&M costs.
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318 This issue was addressed in the Settlement Conference. It was generally agreed by all parties
that incremental O&M costs from new or upgraded connections should be determined on an aver-
age basis, recognizing that different transmitters will have different average O&M costs reflecting
the circumstances of the transmitter concerned. It was also agreed that, at the present time, there
should be no allocation of those O&M costs to generators.

319 The Board accepts the consensus reached by the parties.
8.7 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8.7

320 The Code should require attributable incremental revenue to be calculated using incre-
mental load with no adjustment for Available Capacity. However, the incremental revenue should
be adjusted for the amount by which an existing Connection facility is overloaded to allow the
amount of revenue associated with the overload to be credited to the new or enhanced connection.

8.7.1 Analysis and Findings

321 The EDA and Toronto Hydro proposed that a credit should be applied against the project in
recognition of the revenue generated by overloading a Connection facility, from the date that the
10-day Limited Time Rating (LTR) for that facility was first exceeded.

322 ECMI submitted that a more equitable measure of overload would be the amount by which
the revenue from the loaded facility is above the average utilization for that class of assets.

323 To address the issue of overload, the Board is of the view that attributable revenue to be in-
cluded in economic evaluations for new or enhanced Connection facilities shall be based on the
greater of:

* the amount by which the customer's proposed load exceeds the customer's
existing load; or

* the amount by which the customet's proposed load exceeds the maximum
normal planned supply capacity of the existing Connection facilities used
by the transmitter to supply the customer.

324 Asnoted in section 4.2.1 of this Decision, there will be no obligation on a customer to utilize
a transmitter's existing available transformation capacity to supply new forecasted load. As indi-
cated in section 4.8.1, customers may also supply existing load without penalty to the degree that
this load exceeds the maximum normal planned supply capacity of the transmitter's Connection fa-
cility.

8.8 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 8

325 The Code should provide that in conducting an economic evaluation the transmitter should
not include sunk costs or historic revenues. Each project should be evaluated on the basis of attrib-
utable projected costs and revenues.

8.8.1 Analysis and Findings

326 There was general agreement among the parties with this proposition, however, ECMI sub-
mitted that in determining revenue credits in the economic evaluation, consideration should be
given to existing load above established base load, i.e., the average system loading level at the time
of market opening for various types of components such as transformer station.
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327 The Board is of the view that the economic evaluation process is a current and forward look-
ing exercise and, therefore, for the purposes of the revised Code, economic evaluations will not in-
clude sunk costs or historic revenues. The economic evaluation for each new or upgraded connec-

" tion project shall be based on projected costs and revenues for the supply of new load.

8.9 ECONOMIC EVALUATION- BOARD PROPOSITION NO 8. 9

328 The Code should prohibit minimum payment obligations. Instead, it should contain provi-
sions which permit the limited periodic reassessment or truing up of the initial load forecast with
actual load (subject to exceptions for embedded generation less than 1 MW, measures for energy
conservation, energy efficiency, load management and the use of cleaner energy sources as dis-
cussed elsewhere in this paper). The proposed true-up process would be a two way true-up where
the transmitter would a) credit the customer for any over payment in capital contribution if the cus-
tomer’s load exceeds forecast or b) request additional capital contribution if the customer’s load
was less than forecast.

8.9.1 Analysis and Findings

329 Hydro One proposed that transmitters be allowed to choose to forego future true-ups beyond
the first true-up period, if they have received adequate protection of their investment.

330 AMPCO proposed that if a customer had been classified as high risk and therefore a short
revenue horizon was used to calculate the capital contribution to be paid by the customer, and that
customer was still connected and paying transmission charges at the end of that revenue horizon,
there should be provision for any excess capital contribution, resulting from the use of a short reve-
nue horizon, to be retumed to the customer.

331 True-up methodology was discussed at the Settlement Conference. There were two basic
proposals, each of which proposed periodic two-way true-ups. The main difference was with respect
to the timing of the rebate by the transmitter if the true-up is in favour of the customer. Under the
first proposal, any rebate by the transmitter would be credited, with interest, to a notional account.
Any credit balance in that account would not be paid to the customer until the end of the last true-up
period. Under the second proposal, any rebate calculated in a true-up period would be paid right
away.

332 The Board is of the view that the first proposal provides an appropriate level of security for
the transmitter, without causing undue hardship for the customer.

333  The Board's outline for a true-up approach is specified below:

* Transmitters shall carry out periodic reassessment or truing up of the initial
load forecast with actual load as follows:

- for high risk customers, a true-up calculation will be done at the end
of each year for five years;

- for medium risk customers, a true-up calculation will be done at the
end of the third, fifth and tenth years;



Page 57

- for low risk customers, a true-up calculation will be done at the end
of the fifth and tenth years. If the calculation that is done at the end
of the tenth year shows that actual load has increased or decreased
by more than 20 percent of the original forecast load, an additional
true-up calculation will be carried out at the end of the fifteenth year.

If a true-up calculation shows that a customer's actual load is below the
forecast load and therefore has not generated the forecast revenue for the
transmitter, the customer will make a payment, including interest, to make
up the shortfall in revenue. If a customer's actual load is higher than the
forecast load and therefore has generated more revenue than forecast, the
amount of excess revenue will be posted as a credit to the customer in a
notional account. The balance that exists in this account when the last true-
up calculation is carried out will be paid out to the customer.

The true-up calculation will be done using the Board approved economic
evaluation methodology, on the basis of the actual load prior to the true-up
point and a revised load forecast for the remainder of the revenue horizon
used for the original economic evaluation. The load forecast will be ad-
justed downwards in order to provide relief to customers who installed
Embedded Generation of 1 MW or less per unit (2 MW or less per unit for
renewables), after the initial economic evaluation was carried out. The load
forecast will also be adjusted downwards to reflect the effect of energy
conservation, energy efficiency, load management or renewable energy ac-
tivities that were carried out after the initial economic evaluation.

The total rebate paid to a customer shall not exceed the customer's original
capital contribution.

For customer connections for which there was no initial capital contribu-
tion requirement by the customer, true-ups will be based on a lower load
forecast determined by lowering the initial load forecast to the point that
the present value of revenue equals the present value of costs. Note that, as
stated above, the rebate paid to a customer shall not exceed the original
capital confribution and, therefore, in this case, there would be no true-up
payments from the transmitter to the customer.

For customer connections where the load forecast is constrained to a lower
value due to the reallocation of Available Capacity by the transmitter, the
true-up will be based on the lower constrained forecast.

For distributors, the load forecast used for true-ups will be further adjusted
downwards for any Embedded Generation exceeding 1 MW per unit in-
stalled during the true-up period. This additional allowance is granted to
distributors since distributors do not have control over the actions of their
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specific customers that may choose to install generation on the distribution
system.

334 As aresult of these requirements to carry out periodic true-up reassessments, the Board is of
the view that any additional minimum payment obligations for existing load or future load growth
shall not be permitted.

9. CONTRACTUAL ISSUES
9.1 CONTRACTUAL ISSUES- BOARD PROPOSITION NO. 9. 1

335 The Code should specify that the transmitter should continue with all construction work ac-
cording to the agreed to project schedule, and is not allowed to stop or delay such work pending the
outcome of any dispute resolution process.

9.1.1 Analysis and Findings

336 Hydro One opposed this proposition for two reasons. Firstly, assuming that the connection
work is performed by the transmitter on a time and materials basis, this proposition would require
the transmitter to continue the work when there is a risk that the customer might decide to withdraw
its connection request based on the outcome of the dispute resolution process. This would put rate-
payers at risk. Secondly, this proposition reduces the incentive for customers to resolve disputes
with a transmitter. Hydro One proposed an alternative approach that would require the customer to
fund all construction costs with periodic payments during construction and have these costs re-
funded (apart from the capital contribution} to the customer after the facilities are in service and the
dispute has been resolved.

337 GLPL, APPrO and AMPCO agree with the proposition.

338 The IMO recognized that both a connection proponent and a transmitter possess contractual
rights. The IMO submitted that the Code should contain a requirement that any disputes that may
impact construction schedules be resolved in a defined and timely manner so that in-service dates
are not placed in jeopardy.

339 The Board is of the view that the transmitter should continue with all construction work ac-
cording to the project schedule set out in the Connection and Cost Recovery Agreement (CCRA)
between the transmitter and the customer. The transmitter shall not stop or delay the work pending
the outcome of any dispute resolution process. To reduce the risk to the transmitter and its ratepay-
ers, it is appropriate that the transmitter be permitted to require a security deposit, in a reasonable
amount, where applicable, from the connecting customer to cover the construction costs for both
Connection and Network assets which are necessary to connect the customer's plant and facilities to
the transmission system.

340 The Board is of the view that the transmitter should return security deposits plus accumulated
interest promptly to the customer upon completion of the customer's own plant and facilities.

341 The Board recognizes, however, that because of the different cost responsibility, risk and
contractual arrangements associated with Network versus Connection related work, the security de-
posit requirements may be somewhat different. For example, under an alternative bid option, there
may be a need for the transmitter to retain a portion of the security deposit, associated with Connec-
tion assets, beyond the customer in-service date as a performance bond. The Board also notes that,
even though the customer does not normally have cost responsibility for the Network component of
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costs, the customer must assume responsibility for any transmitter costs for constructed assets that
become unnecessary or stranded as a result of a customer decision to vary its plans. In the event of
the Board determining that some or all of the transmitter's investment is stranded, that portion of the
security deposit shall not be returned to the customer.

9.2 CONTRACTUAL ISSUES- BOARD PROPOSITION NO. 9. 2

342 The Code should contain a mechanism that includes a time-limited process for the resolution
of disputes regarding compliance with the Code that arise during contract negotiations.

9.2.1 Analysis and Findings
343 Hydro One agreed with this proposition.

344 APPrO submitted that this proposition is a key requirement for redressing the imbalance of
negotiating power arising from the transmitter's monopoly position. APPrO suggests that the Board
may also want fo consider a dispute resolution process that provides for "off-line" dispute resolution
(also with time limits), as opposed to simply a "time limited" dispute resolution. The applicant
should have the choice of process.

345 OPG supported this proposition in theory, but stated that there is insufficient detail associated
with the process to complete a full review or determine whether the needs of new generators will be
met. The critical issue will be the timing and clarity of the dispute resolution process.

346 AMPCO and the IMO also supported this proposition.

347 The Board accepts the general consensus that the revised Code should contain a mechanism
that includes a time-limited process for the resolution of disputes between customers and transmit-
ters. The details of the process will be set out in the draft Code in the second phase of this proceed-
ing.

9.3 CONTRACTUAL ISSUES- BOARD PROPOSITION NO. 9.3

348 The Code should contain a principle that any existing contracts which have provisions that
are inconsistent with the Code are unenforceable, to the extent of the inconsistency.

9.3.1 Analysis and Findings

349 Hydro One submitted that this proposition should generally apply only prospectively and
should not negate clauses in existing contracts that have already been agreed to by the negotiating
parties. Some customer contracts with Hydro One already contain clauses that will automatically
adjust the terms to ensure consistency with Code amendments. Otherwise, existing contracts should
be left as they are. Hydro One agreed that the terms of all future contracts must be consistent with
the requirements of the Code.

350 GLPL agreed with the proposition.

351 APPrO supported the proposition and objected to the suggestion by Hydro One that contract
terms entered into by transmission customers under duress should be enforceable. Brighton submit-
ted that the unenforceability of existing contractual provisions should be clearly stated as being
without prejudice to any claims that a connecting party may make in respect of actions previously
taken under the newly-unenforceable provisions. The Board should require parties to an existing
contract to realign their commercial arrangements, including the refund of costs already paid, in a
manner consistent with the amended Code.
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352 Coral agreed with the proposition, provided that only the offending provisions of an existing
agreement, rather than the entire agreement, would be unenforceable. This was also supported by
CAC and VECC.

353 OPG submitted that the Board should identify a means by which either party to a contract
can seek review of specific provisions to determine whether they are unenforceable, in accordance
with this proposition. This was supported by CAC and VECC. OPG also submitted that the Board
should, at a later stage in the proceeding, identify the provisions in existing contracts that it consid-
ers inconsistent with the Code.

354 AMPCO submitted that the proposition should be adopted and should apply to all existing
contracts to correct the imbalance in negotiating power between Hydro One and its transmission
customers.

355 Brampton supported the proposition, stressing that needed construction work should proceed
on schedule despite contractual disputes.

356 The Board is of the view that any provisions in a contract that are inconsistent with the re-
vised Code are unenforceable by the transmitter, to the extent of the inconsistency. The Board does
not accept Hydro One's position that this requirement should only apply prospectively, that is, not to
existing agreements. When the Board has determined what the appropriate regulatory regime ought
to be for the purposes of the Code, the transmitter should comply with that regulatory regime even
when it has an existing agreement with a customer. This is necessary to ensure that a double stan-
dard is not created based on an arbitrary distinction between customers who have existing agree-
ments with the transmitter and future customers. Identical customers shall not be treated differently
by the transmitter based on the date of the agreement they have with the transmitter. The regulatory
environment should be consistent for all transmitters and customers.

357 The Board further notes that a transmitter is required to comply with the Code as a condition
of its licence and it is always open to a customer to make a complaint to the Board where the trans-
mitter is not in compliance. Either party to a contract or agreement can seek review of specific pro-
visions of an agreement to determine whether or not they are unenforceable and ensure that all
commercial arrangements between the transmitter and customer are realigned with the amended
Code.

358 The Board considers that the development of interpretive bulletins would be a valuable tool
for the parties on-going use of the Code and, accordingly, the Board will develop a mechanism for
the creation and dissemination of interpretive bulletins.

359 The Board is also prepared to address those situations where customers signed agreements
with the transmitter, while objecting to terms that are inconsistent with the Code.

9.4 CONTRACTUAL ISSUES- BOARD PROPOSITION NO. 9. 4

360 The Code should contain provisions to balance the need for confidentiality of information
about a specific customer with the need to provide information about the transmission system for all
customers that may be seeking new or upgraded connections. Competition for Available Capacity is
one such example.

9.4.1 Analysis and Findings
361 Hydro One and GLPL agreed with this proposition.
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362 AMPCO also supported the proposition. However, AMPCO submitted that it is not clear
how to balance the need for confidentiality with the need to provide information. This requires bet-
ter definition. If an industrial customer has informed the transmitter on a confidential basis that a
plant expansion is planned that will use the Available Capacity, what is the transmitter's obligation
to inform other customers on the Connection and how is that balanced with the confidential nature
of the information provided?

363 ECMI stated that it is unclear what is meant by "Competition for Available Capacity is one
such example".

364 The Board is of the view that the revised Code shall contain provisions that balance the need
for confidentiality of information about a customer and the need to provide information about the
transmission system to all customers that may be seeking new or upgraded connections. Those pro-
visions will be set out in the draft Code to be developed in the next phase of this proceeding and
parties will have an opportunity to make further submissions.

DATED at Toronto June 8, 2004
Signed on behalf of the panel

Paul Sommerville
Presiding Member

qp/e/qlspi
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Pt. IV — referred to
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.1(1) 4 1 — considered
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. 1{1) 9 2 — considered

8. 23(1) — considered
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. 36(3) — considered
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. 44(1) — considered
s. 78 — considered
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s. 128(1) — considered

APPEAL by board from judgment reported at Toronto Hydro-Electric System Ltd. v. Ontario (Energy Board)
(2008). 93 O.R. (3d) 380, 2008 CarswellOnt 5372, 298 D.L.R. (4th) 231, 53 B.L.R. {4th) 48 (Ont. Div. Ct.), allow-
ing appeal by corporation regarding terms of dividend payments.

J. MacFariand J.A.;

1 This is an appeal with leave of this court from the order of the Divisional Court (Kiteley, Swinton 1J., Leder-
man J. dissenting) dated September 9, 2008. The court declared that the Ontario Energy Board exceeded its jurisdic-
tion and erred in law when it imposed, as a condition in its rate decision for 2006, a duty on Toronto Hydro-Electric
System Limited to obtain the approval of a majority of its independent directors before declaring any future divi-
dends payable to its affiliates (the "condition").

Overview

2 Toronto Hydro-Eleciric System Limited ("THESL") is an electricity distributor licensed and regulated by the
Ontario Energy Board ("OEB"). THESL is a wholly-owned subsidiary of Toronto Hydro Corporation ("THC"). All
of the shares of THC are owned by the City of Toronto (the "City").

3 In 2004-2005, THC paid over $116 million to the City in the form of dividends and interest payments. THC
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funded a significant part of these payments through substantial annual increases in dividends from THESL and by
charging THESL an above-market rate of interest on an inter-company loan. At the time THESL made the payments
it had not completed a capital plan for reinvestment in its aging infrastructure.

4 When THESL applied to the OEB for approval of its distribution rates to be effective May 2006, the OEB
expressed concern about the level of dividend payments and the above-market rate of interest being paid by THESL.
Evidence before the OEB disclosed that the City anticipated a significant shorifall in its 2006 operating budget; that
the City regarded THC as "a revenue source in the 2006 operating budget"; and that the City demanded substantial
increases in dividends from THC which, in turn, demanded increased dividends from THESL.

5 The OEB is the regulator of Ontario's electricity industry, and is statutorily mandated to "protect the interests
of consumers with respect to prices and the adequacy, reliability and quality of electricity service." The OEB man-
ages this mandate primarily by setting just and reasonable rates.

6 In its decision, the OEB disallowed as a regulatory expense any interest charges above market rates, and re-
quired a majority of THESL's independent directors to approve any future dividend payments. In reaching this deci-
sion, the OEB noted that if a utility like THESL was to pay all of its retained earnings to its shareholders, this could
adversely affect its credit rating, which in turn could harm ratepayer interests by causing higher costs and degrada-
tion in services. THESL appealed this decision.

7 In the Divisional Court, THESL argued that the OEB had no jurisdiction to impose the condition it did, either
by statute or at common law, and further that the imposition of such a condition represented an unwarranted and
indeed unlawful restriction on the authority of the board of directors to declare a dividend.

8 The majority in the Divisional Court accepted THESL's position on both bases advanced, allowed the appeal
and set aside the part of the OEB decision that imposed the condition.

9 The OEB argues that the majority of the Divisional Court panel failed to appreciate and distinguish the princi-
ples that govern regulated utilities like THESL, which operate as monopolies, from those that apply to private sector
companies, which operate in a competitive market. The OEB submits that this distinction is critical because whereas
the directors and officers of an unregulated company have a fiduciary obligation to act in the best interests of the
company (which usually equates to the interests of the shareholders), a regulated utility must operate in a manner
that balances the interests of the utility's shareholders against the interests of its ratepayers. If a utility fails to operate
in this way, it is incumbent on the OEB to intervene in order to strike this balance and protect the interests of rate-
payers.

10 For the reasons that follow I would allow the appeal, set aside the order of the Divisional Court and restore
the part of the rate decision that imposed the condition.

11 The issue for this court is whether the OEB had the ability, as part of its 2006 rate decision, to require
THESL to obtain the approval of a majority of its independent directors before declaring any dividends.

Analysis

12 This court has held that the OEB is a highly specialized expert tribunal with broad authority to regulate the
energy sector in Ontario and to balance competing interests: see Natural Resource Gas Lid. v. Ontario (Energy
Board) (2006), 214 O.A.C. 236 (Ont. C.A.), at para. 18.

13 The analysis must begin with the legislation that establishes the OEB and gives the OEB its powers. The
OEB's objectives in respect of electricity are stated in s. 1 of the Ontario Energy Board Act, 1998, 8.0. 1998, ¢. 15,
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Sch. B (the "Act"):
Boards objectives, electricity

1.(1) The Board, in carrying out its responsibilities under this or any other Act in relation to electricity,
shall be guided by the following objectives:

1. To protect the interests of consumers with respect to prices and the adequacy, reliability and
quality of electricity service.

2. To promote economic efficiency and cost effectiveness in the generation, transmission, distribu-
tion, sale and demand management of electricity and to facilitate the maintenance of a financially
viable electricity industry [FN1

14 In short, the OEB is to balance the interests of ratepayers in terms of prices and service while at the same
time ensuring a financially viable electricity industry that is both economically efficient and cost effective.

15 The Electricity Act, 1998, 8.0. 1998, ¢. 15, Sch. A, requires a distributor of electricity to sell electricity to
every person connected to the distributor's distribution system (s. 29). However, the distributor can only charge for
the distribution of electricity in accordance with an order of the OEB. Section 78 of the Act provides in part:

78(2) No distributor shall charge for the distribution of electricity or for meeting its obligatioﬁs under sec-
tion 29 of the Electricity Act, 1998 except in accordance with an order of the Board, which is not bound by
the terms of any contract.

{3) The Board may make orders approving or fixing just and reasonable rates for the transmitting or dis-
tributing of electricity and for the retailing of electricity in order to meet a distributor's obligations under
section 29 of the Electricity Act, 1998.

16 In relation to its ability to make orders the Act provides:

23(1) The Board in making an order may impose such conditions as it considers proper, and an order may
be general or particular in its application.

17 In order to determine the appropriate standard of review, the inquiry must begin with a consideration of the
nature of the OEB's decision.

I Avoiding the "Jurisdiction"” Trap

18 In recent years administrative law has undergone a significant transformation. Ever since Dickson J. champi-
oned the notion of increased deference to specialized administrative tribunals in C.U.P.E.,, Local 963 v. New Bruns-
wick Liguor Corp., [1979] 2 8.C.R. 227 (S.C.C.) ("CUPE"), courts have sought to avoid labelling matters as juris-
dictional where such a label might lead to a more searching review of the administrative decision than is appropriate
in the circumstances. In New Brunswick (Board of Management) v. Dunsmuir, [2008] 1 8.C.R. 190 (S.C.C.), Basta-
rache and LeBel JJ. underlined the importance of CUPE in this regard at para. 35:

Prior to CUPE, judicial review followed the "preliminary question doctrine”, which inquired into whether a tri-
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bunal had erred in determining the scope of its jurisdiction. By simply branding an issue as “jurisdictional”,
courts could replace a decision of the tribunal with one they preferred, often at the expense of a legislative in-
tention that the matter lie in the hands of the administrative tribunal, CUPE marked a significant turming point
in the approach of courts to judicial review, most notably in Dickson J.'s warning that courts "should not be alert
to brand as jurisdictional, and therefore subject to broader curial review, that which may be doubtfully so" {(p.
233). Dickson I.'s policy of judicial respect for administrative decision making marked the beginning of the
modern era of Canadian administrative law,

19 Support for the CUPE conceptualization of jurisdiction is zalso found in the majority reasons of Abella J. in
VIA Rail Canada Inc. v. Canadian Transportation Agency. [2007] 1 S.C.R. 650 {5.C.C.), at paras. 38-89:

The Federal Court of Appeal also concluded that the standard for reviewing the Agency's decision on the issue
of whether an obstacle is undue, is patent unreasonableness. I agree. I do not, however, share the majority's
view that VIA raised a preliminary, jurisdictional question falling outside the Agency's expertise that was,
therefore, subject to a different standard of review. Applying such an approach has the capacity to unravel the
essence of the decision and undermine the very characteristic of the Agency which entitles it to the highest level
of deference from a court — its specialized expertise. It ignores Dickson I.'s caution in [CUPE] that courts
"should not be alert to brand as jurisdictional, and therefore subject to broader curial review, that which may be
doubtfully so".

If every provision of a tribunal's enabling legislation were treated as if it had jurisdictional consequences that
permitted o court to substitute its own view of the correct interpretation, a tribunal's role would be effectively
reduced to fact-finding. Judicial or appellate review will "be better informed by an appreciation of the views of
the tribunal operating daily in the relevant field". Just as courts "should not be alert to brand as jurisdictional,
and therefore subject to broader curial review, that which may be doubtfully so”, so should they also refrain
from overlooking the expertise a tribunal may bring to the exercise of interpreting its enabling legislation and
defining the scope of its statutory authority. [Emphasis added; citations omitted.]

20 Genuine questions regarding the boundaries of administrative authority under statute do arise. Administrative
bodies must be correct in answering these questions. It is crucial to distinguish, however, between these "true" mat-
ters of jurisdiction and the wider understanding of jurisdiction that Dickson J. rebuked in CUPE. This point was
highlighted by Bastarache and LeBel JJ. in Dunsmuir at para. 59:

Administrative bodies must also be correct in their determinations of true questions of jurisdiction or vires. We
mention true questions of vires to distance ourselves from the extended definitions adopted before CUPE. It is
important here to take a robust view of jurisdiction. We neither wish nor intend to return to the jurisdic-
tion/preliminary question doctrine that plagued the jurisprudence in this area for many years. "Jurisdiction” is
intended in the narrow sense of whether or not the tribunal had the authority to make the inquiry. In other
words, true jurisdiction questions arise where the tribunal must explicitly determine whether ifs statutory grant
of power gives it the authority to decide a particular matter. The tribunal must interpret the grant of authority
correctly or its action will be found to be ultra vires or to constitute a wrongful decline of jurisdiction. An ex-
ample may be found in United Taxi Drivers® Fellowship of Southern Alberta v. Calgary (City), [2004] 1 S.CR.
485. In that case, the issue was whether the City of Calgary was authorized under the relevant municipal acts to
enact bylaws limiting the number of taxi plate licences. That case involved the decision-making powers of a
municipality and exemplifies a true question of jurisdiction or vires. These questions will be narrow. We reiter-
ate the caution of Dickson J. in CUPE that reviewing judges must not brand as jurisdictional issues that are
doubtfully so. [Emphasis added; citations omitted.]

21 David Phillip Jones and Anne S. de Villars offer a helpful analysis of the difference between the "narrow"
and "wide" meaning of jurisdiction in their text, Principles of Administrative Law, 5" ed. (Toronto: Carswell, 2009)
at pp. 140-41:
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In its broadest sense, "jurisdiction” means the authority to do every aspect of an intra vires action. In a narrower
sense, however, "jurisdiction” means the power to commence or embark on a particular type of activity. A de-
fect in jurisdiction "in the narrow sense" is thus distinguished from other errors - such as a breach of a duty to
be fair, considering irrelevant evidence, acting for an improper purpose, or reaching an unreasonable result -
which take place after the delegate has lawfully started its activity, but which cause it to leave or exceed its ju-
risdiction.

It is important to remember that virtually all grounds for judicial review of administrative action depend upon
an attack on some aspect of the delegate’s jurisdiction (in the wider sense) to do the particular activity in ques-
tion. Consequently, it is equally important to remember that any behaviour which causes the delegate to exceed
its jurisdiction is just as fatal as any error which means that it never had jurisdiction "in the narrow sense" even
to commence the exercise of its jurisdiction. [Italics in original; foctnotes omitted.]

22 Further guidance in terms of defining exactly what constitutes "true" questions of jurisdiction can be gleaned
from the reasons of Abella I. in V14 Rail. At para. 91, she cited Pasiechnyk v. Saskatchewan {Workers' Compensa-
tion Board), [1997] 2 8.C.R. 890 (8.C.C.), at para. 18, for the proposition that "[t]he test as to whether the provision
in question is one that limits jurisdiction is: was the question which the provision raises one that was intended by
legislators to be left to the exclusive decision of the Board?" In the same paragraph, Abella J. also referred to Syndi-
cat national des employés de la commission scolaire régionale de 'Outaouais v. U.E.S., local 298, [1988] 2 S.C.R.
1048 (S.C.C.), at p. 1087, where Beetz J. held that "the only question which should be asked [is], 'Did the legislator
intend the question to be within the jurisdiction conferred on the tribunal?"

23 Thus, the focus is on discerning legislative intent with respect to the scope of a tribunal's authority to under-
take an inquiry. This reading is consistent with Bastarache and LeBel JJ.'s observation that "[d]eference will usually
result where a tribunal is interpreting its own statute or statutes closely connected to its function, with which it will
have particular familiarity" (Dunsmuir at para, 54), and Abella J.'s conclusion that "[a] tribunal with the power to
decide questions of law is a tribunal with the power to decide questions involving the statutory interpretation of its
enabling legislation" (FIA Rail at para. 92). It also accords with Jones and de Villars observation at p. 146:

[A] conscious and clearly-worded decision by the legislature to use a subjective or open-ended grant of
power has the effect of widening the delegate's jurisdiction and, therefore, narrowing the ambit of judicial
review of the legality of its actions.

24 Courts should hesitate to analyze the decisions of specialized tribunals through the lens of jurisdiction unless
it is clear that the tribunal exceeded its statutory powers by entering into an area of inquiry outside of what the legis-
lature intended. If the decision of a specialized tribunal aims to achieve a valid statutory purpose, and the enabling
statute includes a broad grant of open-ended power to achieve that purpose, the matter should be considered within
the jurisdiction of the tribunal. Its substance may still be reviewed for other reasons - on either a reasonableness or
correctness standard - but it does not engage a true question of jurisdiction and cannot be quashed on the basis that
the tribunal could not "make the inquiry"” or "embark on a particular type of activity". In contrast, where a tribunal is
pursuing an illegitimate objective, or is engaging in actions that clearly defy the limits of its statutory authority, then
a reviewing court may properly declare its decisions to be w/fra vires. These principles are consistent with Abella J.'s
reasoning in VI4 Rail at para. 96:

It seems to me counterproductive for courts to parse and recharacterize aspects of a tribunal's core jurisdiction...
in a way that undermines the deference that jurisdiction was conferred to protect. By attributing a jurisdiction-
limiting label, such as "statutory interpretation” or "human rights", to what is in reality a function assigned and
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properly exercised under the enabling legislation, a tribunal's expertise is made to defer to a court's generalism
rather than the other way around.

IL Broad Powers of the OEB

25 The case law suggests that the OEB's power in respect of setting rates is to be interpreted broadly and ex-
tends well beyond a strict construction of the task.

26 For example, in Advocacy Centre for Tenants-Ontario v. Ontario Energy Board (2008), 293 D.L.R. (4th)
684 (Ont. Div. Ct.), the majority of the court held that the OEB had the jurisdiction to establish a rate affordability
assistance program for low-income consumers purchasing the distribution of natural gas from the utility, Section
36(3) of the Act states that "[i]n approving or fixing just and reasonable rates, the Board may adopt any method or
technique it considers appropriate.”" In paras. 53-56, the majority noted the breadth of the OEB's rate-setting power
when its actions were in furtherance of the statutory objectives:

[T]he Board is authorized to employ "any method or technique that it considers appropriate” to fix "just and rea-
sonable rates.”... the Board must determine what are "just and reasonable rates" within the context of the objec-
tives set forth in s. 2 of the Aet. Objective #2 therein speaks to protecting "the interests of consumers with re-
spect to prices.”

[TThe Board in the consideration of its statutory objectives might consider it appropriate to use a specific
"method or technique” in the implementation of its basic "cost of service" calculation to arrive at a final fixing
of rates that are considered "just and reasonable rates.” This could mean, for example, to further the objective of
"energy conservation”, the use of incentive rates or differential pricing dependent upon the guantity of energy
consumed. As well, to further the objective of protecting "the interests of consumers" this could mean taking
into account income levels in pricing to achieve the delivery of affordable energy to low income consumers on
the basis that this meets the objective of protecting "the interests of consumers with respect to prices."

The Board is engaged in rate-setting within the context of the interpretation of its statute in a fair, large and lib-
eral manner.-

27 The jurisdiction of the OEB was also reviewed in Enbridge Gas Distribution Inc. v. Ontario (Energy Board)
{2005), 74 O.R. {(3d) 147 (Ont. C.A.). In Enbridge, the OEB issued a rule permitting the gas vendor to determine
who will bill its customers for the gas they buy from a vendor and for its transportation to them by the distributor.
The appellants argued that this rule went beyond the jurisdiction conferred on the OEB by s. 44(1) of the Act, which
provides that the OEB may make rules "governing the conduct of a gas distributor as such conduct relates to {a gas
vendor]". Goudge J.A. ultimately found that the OEB had the jurisdiction to issue the rule. He endorsed a broad un-
derstanding of the Act in paras. 27-28:

[The appellants] say that the intention of this subsection is to limit the Board's jurisdiction to a rule governing
only the part of a gas distributor's conduct that relates to its business relationship with a gas vendor, such as
when the gas vendor acts as agent on behalf of its gas supply customer to arrange with the gas distributor for de-
livery of that gas supply to that customer. ...

In my view, there is nothing in cither the language of 5. 44(1)(b) or its statutory context to suggest such a nar-
row interpretation. ... Moreover, such a narrow reading would be inconsistent with the broad purpose of the Act,
which is to regulate all aspects of the gas distribution business, not simply those aspects that involve a direct
business relationship with gas vendors.
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28 A recent decision from the Divisional Court offers further support for the proposition that the OEB enjoys a
wide ambit of power in its rate-setting function. In Toronto Hydro-Electric System Lid. v. Ontario (Energy Board) (

2009). 252 O.A.C. 188 (Ont. Div. Ct.), leave to appeal to Ont. C.A. refused, the OEB allocated THESL's net after-
tax gains on the sale of three properties to reduce THESL's revenue requirement, and thereby also reduce electricity
distribution rates to ratepayers. The court unanimously held that the proper approach to a review of the OEB deci-
sion did not involve a "true" jurisdictional analysis as contemplated in Dunsmuir. Rather, a reasonableness standard
applied because the decision in the case - whether and how the OEB may allocate the net after-tax gains on the sale
of properties to reduce THESL's revenue requirement - was squarely within the rate-setting authority of the OEB
and went to very core of the OEB's mandate. The court noted the expansive content of the rate-setting power at para.
17:

An OEB decision may well engage or impact principles of corporate law, given that it regulates incorporated
distributors, but the nature of the issue must be viewed in light of the regulatory scheme. While the decision in
this case may have the effect of curtailing the appellant's ability to otherwise distribute or invest the net after tax
gains from the sale of the properties, the substance of the OEB's decision relates to whether and how to apply
those gains in its rate setting formula. Unlike the cases relied upon, this issue directly relates to the OEB's de-
termination of rates and goes to the heart of its regulatory authority and expertise. There is no dispute that the
OEB has rate-setting powers under the OEBA which are broad enough to encompass the power to determine re-
duced revenue requirements as a result of the sale of non-surplus assets. Although there is no privative clause,
the OEB is a highly specialized expert tribunal with broad authority to regulate the energy sector in Ontario and
to balance competing interests. [Citations omitted.]

29 The present appeal does not engage a "true" question of jurisdiction. As confirmed above, the Act is to be
interpreted broadly. It is clear that the legislative intent of s. 78 of the Act is that the OEB have the principal respon-
sibility for setting electricity rates. The Act specifies that in carrying out its responsibilities the OEB shall be guided
by the objectives in s. 1{1), which include protecting the interests of customers with respect to prices and the ade-

quacy, reliability and quality of electricity service. The Act also permits the OEB in making an order, to impose
* such conditions as it considers proper, and states that these conditions may be general or particular in application (s.
23(1)). Thus, the legislation reflects a clear intent by legislators to use both a subjective and open-ended grant of
power to enable the OEB to engage in the impugned inquiry in the course of rate setting.

30 Further, it is apparent that as part of its rate-setting function, the OEB was entitled to consider the history of .
THESL's dividend payments. This was part of the inquiry into whether and how to control outgoing cash flows from
THESL in order to ensure adequate capital. This line of inquiry goes to the heart of the OEB achieving its statutory
objectives. In its reasons, the OEB noted that at the hearing there was considerable discussion of the dividend issue
and that information conceming the dividend payouts had been filed. An inguiry inte dividend payments was an
inquiry that all parties believed was within the OEB's jurisdiction. The "true" nature of the respondent's challenge
cannot be characterized as a matter of jurisdiction. Of course, it does not follow that the methods chosen are insu-
lated from review (see Part ['V).

Il The ATCO Decision

31 THESL argues that the Supreme Court of Canada's recent decision in A7CO Gas & Pipelines Ltd. v. Alberta
(Energy & Utilities Board), [2006] 1 S.C.R. 140 (S.C.C.), militates in favour of reviewing OEB decisions using a
correctness standard. ATCO involved an application by ATCO to have the sale of a property approved by the Al-
berta Energy and Utilities Board as required by the statute. The Board approved the sale and imposed a condition
requiring that a certain portion of the sale proceeds be allocated to rate-paying customers. The Alberta Energy Board
Utilities Act set out that with respect to an order, the Board may "impose any additional conditions that the Board
considers necessary in the public interest”.
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32 Writing on behalf of three other justices, Bastarache J. divided the inquiry into two questions. The first ques-
tion was whether the Board had the power pursuant to its enabling statutes to allocate the proceeds from the sale of
the utility's asset to its customers when approving the sale. The second question was whether the Board was permit-
ted to allocate the proceeds of the sale in the way that it did. Bastarache J. concluded that the first question was to be
reviewed on a correctness standard and the second question was to be reviewed on a more deferential standard.

33 This case is distinguishable from ATCO. The statutory grant of power in ATCO to "impose any additional
conditions that the Board considers necessary in the public interest” is different than the statutory grant of power in
this case. Bastarache J. referred to this provision as vague, elastic, and open-ended. In the present case, the OEB's
imposition of a condition it considers proper (s. 23(1)) has to be guided by the legislated objectives set out in s. 1(1).
These objectives are not vague, elastic, and open-ended. To the extent that there is uncertainty with respect to the
achievement of the s. 1(1) objectives, that is a matter undeniably within the expertise of the OEB. Further, unlike the
ATCO provision, the objectives in the Act require that the OEB protect the interests of both the customer and the
utility.

34 There are four other factors that support distinguishing ATCO from this case. First, the decision in ATCO
reveals that Bastarache J. reasoned that ATCO was not a rate-setting case. He noted that the provision granting the
power to impose conditions could not be read in isolation. Rather, he explained that the provision had to be consid-
ered within the context of the purpose and scheme of the legislation. Bastarache J. stated that the main purpose of
the Board is rate setting. The allocation of the sale proceeds did not fit within the limits of the powers of the Board,
which "are grounded in its main function of fixing just and reasonable rates (‘rate setting') and in protecting the in-
tegrity and dependability of the supply system" (para. 7).

35 Second, at para. 30, Bastarache J. determined that the Board's protective role -safeguarding the public inter-
est in the nature and quality of the service provided to the community by public utilities by ensuring that utility rates
are always just and reasonable- did not come into play. This factor pointed to a less deferential standard of review.
In the present case, the OEB's "protective role" was central to the dividend condition.

36 Third, Bastarache J., viewed the issue in ATCO as the Board's power to transfer proprietary rights in the as-
sets of the utility to the customers. In this case, the dividend condition did not result in the transfer of proprietary
rights.

37 Fourth, in giving examples of conditions that could attach to the approval of a sale, Bastarache J. stated at
‘para. 77 that the Board "could also require as a condition that the utility reinvest part of the sale proceeds back into
the company in order to maintain a modern operating system that achieves the optimal growth of the system." As
will be explained, the OEB placed the condition on the payment of dividends to ensure that dividends would not be
paid when there was insufficient capital for plant maintenance.

1V, Reviewing the Exercise of OEB Jurisdiction: The Reasonableness Standard

38 Having determined that the OEB did not exceed its stattory grant of power, the question remains whether it
could order that the declaration of a dividend requires the approval of the majority of THESL's independent direc-
tors. This question is reviewable on a reasonableness standard.

39 Recently, a reasonableness standard was used by this court in Natural Resource Gas Ltd, v. Ontario (Energy
Board)_(2006). 214 Q.A.C. 236 (Ont. C.A.). The case arose from the application by a gas distributor seeking an or-
der increasing its rate over a 12-month period, in order to allow for the recovery of unrecorded costs which were the
result of an accounting error. Writing for the panel, Juriansz J.A. reviewed some of the recent appellate jurispru-
dence and concluded that reasonableness was the appropriate standard of review as the question was one of mixed
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fact and law, and also involved policy considerations:

In two recent decisions, Graywood Investments Lid. v. Toronto Hydro-Electric System, [2006] O.J. No. 2030
(C.A)) and Enbridge Gas Distribution Inc. v. Ontario (Energy Board), [2006] O.J. No. 1355 (C.A.), this court
has considered the standard of review of decisions of the OEB.

In Enbridge, while the result did not turn on the standard of review, Doherty I.A. did note (at para. 17) that the
OEB had advanced a "forceful argument that the standard of review should, at the highest, be one of reason-
ableness™.

In Graywood, MacPherson J.A. recognized the expertise of the OEB in general (at para. 24):

First, the OEB is a specialized and expert tribunal dealing with a complicated and multifaceted industry, Its
decisions are, therefore, entitled to substantial deference.

In order to take this case outside the application of this general conclusion, [the distributor] must establish that
the nature of the question in dispute and the relative expertise of the OEB regarding that question are different
in this case than in Graywood. [At paras. 7-10.]

It is clear that the Act constitutes the OEB as a specialized expert tribunal with the broad authority to regulate
the energy sector in Ontario. In carrying out its mandate, the OEB is required to balance a number of sometimes
competing goals. On the one hand, it is required to protect consumers with respect to prices and the reliability
and quality of gas service, but on the other hand, it is to facilitate a financially viable gas industry. The legisla-
tive intent is evident: the OEB is to have the primary responsibility for setting gas rates in the province.

The Act does not contain a privative clause. Section 33 provides a right of appeal to the Divisional Court from
an order of the OEB "only upon a question of law or jurisdiction". [At paras. 18-19.]

While the question does involve the meaning of the phrase "just and reasonable”, it requires the application of
that phrase to the particular and unusual facts of this case. The question is one of mixed fact and law and in-
volves policy considerations as well. The OEB possesses greater expertise relative to the court in determining
the question.

Consequently, I conclude that the OEB's decision is reviewable on a standard of reasonableness. [At paras. 23-
24.]

40 The facts of this case do not warrant departure from the reasonableness analysis. In my view, the nature of
the OEB decision - structuring a condition that will protect the long-term integrity of THESL's energy infrastructure
- falls squarely within the category of "mixed fact and law" with "policy considerations".

41 One of the reasons given by the majority below for applying a correctness standard was because the case
dealt with principles of corporate law. When dealing with a regulated corporation the fact that corporate law princi-
ples are at play does not alone suggest a correctness standard of review. Corporate law principles will ofien be en-
gaged when making decisions in respect of regulated corporations. It is the regulator's duty to use its expertise to
apply corporate law principles within the context of its objectives; this implies a reasonableness standard.
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V. Is the Decision a Reasonable One?

42 At para. 47 of Dunsmuir, Bastarache and LeBel JJ. described the two inquiries involved in assessing the rea-
sonableness of a decision:

Reasonableness is a deferential standard animated by the principle that underlies the development of the two
previous standards of reasonableness: certain questions that come before administrative tribunals do not lend
themselves to one specific, particular result. Instead, they may give rise to a number of possible, reasonable
conclusions. Tribunals have a margin of appreciation within the range of acceptable and rational solutions. A
court conducting a review for reasonableness inquires into the qualities that make a decision reasonable, refer-
ring both to the process of articulating the reasons and to outcomes. In judicial review, reasonableness is con-
cerned mostly with the existence of justification, transparency and intelligibility within the decision-making
process. But it is also concerned with whether the decision falls within a range of possible, acceptable outcomes
which are defensible in respect of the facts and law.

[Emphasis added.]

43 The first inquiry of the reasonableness analysis is into the "existence of justification, transparency and intel-
ligibility within the decision-making process." The second inquiry is "concerned with whether the decision falls
within a range of possible, acceptable outcomes which are defensible in respect of facts and law." Thus, the first
inquiry deals with the justification process as articulated in the reasons for the decision and the second inquiry locks
at the outcome. As noted in Dunsmuir, the reasonableness analysis will concern mostly the first inquiry.

(a} Justification, transparency and intelligibility

44 The inquiry into the justification, transparency and intelligibility of the decision-making process is focused
on the reasons for the decision. In an oft-cited passage from Ryan v. Law Society (New Brunswick), {2003] 1 S.C.R.
247 (8.C.C.), Iacobucci J. at para. 55 articulated the relationship between the reasons of a tribunal and the ultimate
reasonableness of its decision:

A decision will be unreasonable only if there is no line of analysis within the given reasons that could reasona-
bly lead the tribunal from the evidence before it to the conclusion at which it arrived. If any of the reasons that
are sufficient to support the conclusion are tenable in the sense that they can stand up to a somewhat probing
examination, then the decision will not be unreasonable and a reviewing court must not interfere. This means
that a decision may satisfy the reasonableness standard if it is supported by a tenable explanation even if this
explanation is not one that the reviewing court finds compelling. {Emphasis added; citations omitted.]

45 Further, as Abella J. explained in Via Rail at para. 104:

Where an expert and specialized tribunal has charted an appropriate analytical course for itself, with reasons
that serve as a rational guide, reviewing courts should not lightly interfere with its interpretation and application
of its enabling legislation.

46 And as more recently noted by Binnie J. in Khosa v. Canada (Minister of Citizenship & Immigration),
(200911 S.C.R. 339 (5.C.C.), at para. 59:

Reasonableness is a single standard that take its colour from the context. ... [A]s long as the process and the out-
come fit comfortably within the principles of justification, transparency and intelligibility, it is not open to a re-
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viewing court to substitute its own view of a preferable outcome.
and at para. 63:

Dunsmuir thus reinforces in the context of adjudicative tribunals the importance of reasons, which constitute the
primary form of accountability of the decision-maker to the applicant, to the public and to a reviewing court,

47 The QEB's reasons provide an intelligible explanation for the condition. The reasons both disclose a concern
relating to "prices and the adequacy, reliability and quality" of service and explain how the chosen remedy will help
to alleviate this concern.

48 Before addressing these two elements, it is important to note one factor about the context of the decision.
THESL is what has been described as a "regulated monopoly”. As Bastarache J. explained in ATCO at para. 3, "util-
ity regulations exist to protect the public from monopolistic behaviour and the consequent inelasticity of demand
while ensuring the continued quality of an essential service". In other words, the OEB's regulatory power is designed
to act as a proxy in the public interest for competition: see Advocacy Centre for Tenants-Ontario. Because there is
no competition, THESL could easily pass on the expense of business decisions to ratepayers through increased util-
ity prices, or through the degradation of the quality of service, without the usual risk of losing customers. As was
explained in para. 39 of Advocacy Centre for Teranis-Ontario, "[t]he Board's mandate through economic regulation
is directed primarily at avoiding the potential problem of excessive prices resulting because of a monopoly distribu-
tor of an essential service."

49 While THESL is incorporated, as is required by s. 142 of the Electricity Act, under the provisions of the
Business Corporation Act, R.S.0. 1990, c. B.16, ("OBCA") it is publicly regulated rather than a private corporation.
This distinction is an important one. As Lederman J. noted in his dissenting reasons in the court below at para. 738:

At the heart of a regulator's rate-making authority lies the "regulatory compact" which involves balancing the
interests of investors and consumers. In this regard, there is an important distinction between private corpora-
tions and publicly regulated corporations. With respect to the latter, in order to achieve the "regulatory com-
pact", it is not unusual to have constraints imposed on utilities that may place some restrictions on the board of
directors. That is so because the directors of utility companies have an obligation not only to the company, but
to the public at large.

50 The principles that govern a regulated utility that operates as a monopoly differ from those that apply to pri-
vate sector companies, which operate in a competitive market. The directors and officers of unregulated companies
have a fiduciary obligation to act in the best interests of the company (which is often interpreted to mean in the best
interests of the shareholders) while a regulated utility must operate in a manner that balances the interests of the util-
ity's shareholders against those of its ratepayers. If a utility fails to operate in this way, it is incumbent on the OEB to
intervene in order to strike this balance and protect the interests of the ratepayers.

51 The decision reveals that the OEB was concerned about the aging plant and the lack of necessary capital. At
the hearing it was argued that there appeared to be underinvestment in the physical plant over the past several years
(para. 4.4.1). Evidence was presented that 30 to 40 per cent of the plant in service had exceeded its expected life
(para. 4.5.3). The Board concluded that increased capital spending was required to address the issues of the aging
plant (para. 4.7.1) and to maintain system reliability (para. 4.10.3).

52 However, despite the need for capital, the evidence was that there was a very dramatic increase in the divi-
dend payouts in 2004 and 2005. As the OEB noted at para, 6.4.1, "[t]he level of dividends appears to be greater than
the net income of the utility over at least a two year period." At para. 6.4.4 the OEB explained why these events
were of concern:
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The question arises as to whether the Board should restrict the dividend payout by the utility. To the extent a
utility pays all of its retained earnings to the shareholder, it will become more dependent on borrowing and this
may have an adverse effect on its credit rating.

53 In sum, the OEB was concerned because THESL was paying THC very large dividends even though in-
creased capital spending was going to be needed to maintain system reliability. THESL was either going to ignore
its aging infrastructure or have to borrow funds to address it. Both courses of conduct would ultimately, as the OEB
explained, have adverse effects on ratepayers. Lederman J. effectively summarized these circumstances at paras. 80
and 85:

The setting of rates will accomplish little in terms of public protection if the revenue can be stripped out of the
company without any controls,

The OEB had evidence before it that THESL was paying increased dividends and an above market rate of inter-
est while it was under investing by about $60 million in its capital expenditures. The OEB noted that if a utility
like THESL was to pay all its retained earnings to its shareholder, this could adversely impact its credit rating,
which in turn, could cause higher costs and degradation in service to electricity consumers.

54 The OEB alsc explained how it reached the conclusion that an appropriate response to the concerns raised by
the substantial dividend payouts, was to require that any dividend paid by THESL be approved by a majority of its
independent directors.

55 At the time of the hearing, the composition of the board of directors of THESL was identical to the THC.
The reasons reveal that the OEB was very concerned about the about the relationships between THESL, THC, and
the City. For example, at para. 3.2.3 the OEB questioned the percentage of THC's costs recovered from THESL:

It is readily apparent to the Board that allocating these costs based on gross revenues produces an unwarranted
bias against the ratepayers. The revenues of the utility are inflated by the high cost of wholesale power. That is
an ever increasing amount. Because these costs are increasing, it does not follow the utility's share of the over-
head costs should be increasing. In short, there is no necessary relationship between the revenue share and the
share of overhead cost.

56 The reasons also discuss the above-market interest rate THESL was paying the THC on a loan (s. 5.3), as
well as the purchase of the City's street lighting business (para. 6.4.3). According to the OEB, the above-market in-
terest rate resulted in THESL paying approximately an additional $16 million per year which was being borne by the
ratepayers. Amplifying the concern was the City's decision after the hearing, but before the decision was released, to
extend the loan to 2013. This led the OEB to note at para. 5.3.8, it is "apparent that the financing decisions are being
made unilaterally by the City, which is the sole shareholder of the utility.”

57 With respect to dividends, as already noted, the OEB was concerned about the very dramatic increase in the
dividend payouts in 2004 and 2005. At para. 5.3.18 the OEB stated:

Nor is it any defence to say this is not a decision of the utifity but is being made unilaterally by the City of To-
ronto. That is exactly the problem. In fact it could be argued that this is part of a pattern. The City has extracted
extensive dividends from this utility in recent years. It is likely one of the rare occurrences in Canadian financial
markets where the level of dividends exceeds the net income. [Emphasis added.]
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58 Moreover, the OEB was aware of a change in a shareholder direction and the payment of special dividends.
These facts are referred to in para. 6.4.2:

At one time, there was a shareholder direction that limited the dividend payout to 40% of the utility's income,
but that was changed to 50% of consclidated income. Moreover, it appears that were special dividends over and
above that amount.

59 Thus, the OEB was of the opinion that one of the reasons for the THESL's unusual dividend payouts was the
THC's, and ultimately the City's, control over THESL's decision making. The OEB explained at paras. 6.4.5 and
6.4.6 of the decision:

A related question is the independence of the directors. The evidence in the hearing is that the directors of the
utility and the parent, Toronto Hydro Corporation are currently identical.

And none of the members of management are to be on the Board. This is an unusual situation.

There is a requirement that at least one third of the directors of the distributor must be independent but that rule
will not apply to this utility until July 1, 2006. In the course of these hearings the utility has confirmed that it
will comply with the requirement and at that time, the independent directors will be appointed.

60 Concern about affiliate transactions is not unique to THESL. The decision notes that there is extensive juris-
prudence in gas cases with respect to transactions between a regulated utility and an affiliate (para. 5.3.17). The
OEB has also established the Affiliate Relationship Code for Electricity Distributors and Transmitters ("ARC") with
a separate compliance procedure to guard against harm to ratepayers that may arise as a result of dealings between a
utility and its affiliates. One of the provisions of the ARC required that one third of the board of directors of a dis-
tributor be independent from any affiliate by July 1, 2006. It is evident that independence is viewed as a guard
against harminl decisions that arise as a result of dealings between a utility and its affiliates.

61 Following this line of reasoning, the Board concluded at paras. 6.4.7 to 6.4.9 that the condition was needed
to balance the interests of both the customer and the shareholder:

Given the unusual high level of dividend payout and the concemn expressed by a number of parties, the Board
believes that it is appropriate that any dividend paid by the utility to the City of Toronto should be approved by
a majority of the independent directors.

Much of the controversy in this case has been dominated by discussion about non arms length transaction be-
tween the utility and the City of Toronto, whether it relates to dividend payouts, payment of interest on loans or
the purchase of goods and services. The introduction of independent directors will be a step in the right direc-
tion. The requirement that independent directors approve dividend payouts to affiliates will give the public
greater assurance that the interests of ratepayers are not subservient fo those of the shareholders. The Board
believes this is in keeping with the policy intent of Section 2 of the ARC.

This provision will be reviewed by the Board in the next rate case. At a minimum it will signal the Board's seri-
ous concern with the state of inter-affiliate relations. [Emphasis added.]

62 For the reasons set out above, this was a reasonable decision.

{b} Acceptable Qutcomes
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63 To reiterate, the second inquiry in a reasonableness analysis is that the decision fall "within a range of possi-
ble, acceptable outcomes which are defensible in respect of the facts and law." It is in this part of the analysis where,
in my opinion, this court should address THESL's argument that the imposed condition violated corporate law.

64 THESL argued at the Divisional Court, and argues before this court, that the OEB order was contrary to set-
tled principles of corporate law that the directors of a public company cannot delegate their power to declare divi-
dends, Section 127(3)(d) of the OBCA confirms this prohibition by expressly excluding any delegation of the board
of directors’ power to declare a dividend from the general rule permitting delegation to a managing director or com-
mittee of directors.

65 The OEB submits that the authority to approve dividends was not taken away from the directors. Approval
by the entire board is still required before a dividend can be issued. The independent directors are simply an addi-
tional check on the authority of the full board. The OEB also relies on s. 128(1) of the Act which provides that, "[i]n
the event of a conflict between this Act and any other general or special act, this Act prevails."

66 The majority judgment below accepted THESL's argument, and found that the OEB had effectively dele-
gated the power to declare dividends to the majority of the independent directors contrary to the OBC4 and long-
standing corporate law principles.

67 In dissenting reasons, Lederman J. accepted the submission of the OEB - that the order leaves the discretion
to declare a dividend in the hands of THESL's directors, albeit with an additional check by THESL's independent
directors.

68 In the context of a regulated corporation, I agree with Lederman J. As he explained at para. 81, "the OEB has
crafted a reasonable and less intrusive remedy that balances the interests of THESL's shareholder and its ratepayers
and is consistent with the 'regulatory compact'.”

Conclusion

69 For these reasons, I would allow the appeal, set aside the order of the Divisional Court and in its place make
an order in accordance with these reasons. In the circumstances, I would not order costs.

K. Feldman J.A.:
I agree.
S.E. Lang J A.:
I agree.
Appeal allowed.
EN1 On September 9, 2009, three additional objectives were added to s. 1(1).

END OF DOCUMENT
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On appeal from the order of the Divisional Court dated April 21, 2005.

JURIANSZ J.A.:
1. Introduction

[1]  Natural Resource Gas Limited (“NRG”) appeals from a decision of the Divisional
Court dated April 21, 2005, dismissing its appeal of the Review Decision of the Ontario
Energy Board (the “OEB”) dated April 19, 2004.

[2] NRG purchases gas from producers and distributes it to its customers at rates
regulated by the OEB. Because of an accounting error, NRG had unrecorded costs of
purchasing gas in the amount of $531,794 during the period from October 1, 2002 to
December 31, 2003. Had these costs been recognized, they would have been passed on
to NRG’s customers in the normal course. After an initial unsuccessful application, NRG
made a second application to the OEB on January 20, 2004 in which it sought
authorization to record the unrecorded costs as a debit as of January 1, 2004 and an order
allowing the recovery of the unrecorded costs by increasing its rates over a twelve month
period commencing May 1, 2004. The OEB’s Review Decision on that application is the
subject of this appeal.
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[3] Inthat decision, the OEB found the unrecorded costs were material and had been
prudently incurred and therefore NRG should be permitted to recover them. The OEB
also decided that NRG’s recovery of the costs would be deferred over three years to
minimize rate volatility to customers. Then, in what gives rise to this appeal, the OEB
went on to decide that NRG would not be allowed to recover any of its regulatory costs
or the interest charges associated with the deferral of the recovery of the unrecorded
costs.

[4] NRG contends that the interest and regulatory expenses result not from the
accounting error but from the OEB’s decision to defer recovery the unrecorded costs.
NRG submits that since the OEB decided that the unrecorded costs were prudently
incurred, it follows that the expenses that are associated with the OEB’s decision to defer
recovery are also prudently incurred. NRG asserts that as a matter of law it would not be
“just and reasonable” to deny their recovery.

[5] Iwould dismiss the appeal because the OEB's decision satisfies the applicable
standard of review: reasonableness.

II Issues on Appeal
1. What is the standard of review that applies to the OEB’s decision?

2. Did the OEB commit reversible error by denying NRG recovery of its regulatory
costs and interest charges?

IIT Standard of Review

[6] The Divisional Court applied a standard of reasonableness: “[I]n view of the lack
of a privative clause, the OEB’s disposition attracts at least a standard of reasonableness.”
NRG submits the Divisional Court erred and that the proper standard of review of the
OEB’s decision in this case is correctness.

[7] Intwo recent decisions, Graywood Investments Ltd. v. Toronto Hydro-Electric
System, [2006] O.J. No. 2030 (C.A.) and Enbridge Gas Distribution Inc. v. Ontario
(Energy Board), [2006] O.J. No. 1355 (C.A.), this court has considered the standard of
review of decisions of the OEB.

[8] In Enbridge, while the result did not turn on the standard of review, Doherty J.A.
did note (at para. 17) that the OEB had advanced a “forceful argument that the standard
of review should, at the highest, be one of reasonableness”.

[9] In Graywood, MacPherson J.A. recognized the expertise of the OEB in general (at
para. 24):
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First, the OEB is a specialized and expert tribunal dealing
with a complicated and multi-faceted industry. Its decisions
are, therefore, entitled to substantial deference.

[10] In order to take this case outside the application of this general conclusion, NRG
must establish that the nature of the question in dispute and the relative expertise of the
OEB regarding that question are different in this case than in Graywood.

[11] Graywood concerned a dispute as to whether the parties had agreed that Toronto
Hydro would install an electricity distribution system in a Graywood building project
before November 1, 2000. This case concerns whether the OEB’s decision to deny
recovery of certain regulatory and interest expenses is “just and reasonable”. I am
satisfied the nature of these questions is sufficiently different that it is necessary to
address the standard of review that applies in this case afresh, That Graywood was not
available to the parties when this case was argued provides additional reason to do so.

[12] Determining the applicable standard of review requires a pragmatic and functional
consideration of four factors:
i) the existence of a privative clause;
ii) the expertise of the tribunal;
iii) the purpose of the statute as a whole, and the provision in particular; and
iv) the nature of the question in dispute.
Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1
S.C.R. 982, at paras. 29-38.

[13] These factors, in my view, need not be analysed separately or in any particular
order. I address all four factors in the following general discussion

[14] The OEB derives its authority from the Ontario Energy Board Act, 1998, S.0.
1998, c.15, Sched. B (the “4ct™).

[15] The objectives of the OEB with respect to gas regulation are set out in section 2 of
the Act:

2. The Board, in carrying out its responsibilities under this or
any other Act in relation to gas, shall be guided by the
following objectives:

1. To facilitate competition in the sale of gas to users.
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2. To protect the interests of consumers with respect to
- prices and the reliability and quality of gas service.

3. To facilitate rational expansion of transmission and
distribution systems.

4. To facilitate rational development and safe
operation of gas storage.

5. To promote energy conservation and energy
efficiency in a manner consistent with the policies of
the Government of Ontario.

5.1 To facilitate the maintenance of a financially viable
gas industry for the transmission, distribution and
storage of gas.

6. To promote communication within the gas industry
and the education of consumers. 1998, c¢. 15, Sched. B,
s.2;2002, c. 23, 5. 4 (2); 2003, ¢. 3, 5. 3; 2004, c. 23,
Sched. B, s. 2.

[16] The OEB also has a broad rule-making regulatory jurisdiction:
44.(1) The Board may make rules,

(a) governing the conduct of a gas transmitter, gas distributor
or storage company as such conduct relates to its affiliates;

(b) governing the conduct of a gas distributor as such
conduct relates to any person,

() selling or offering to sell gas to a consumer,

(i1)  acting as agent or broker for a seller of gas to a.
consumer, or

(iii) acting or offering to act as the agent or broker
of a consumer in the purchase of gas;

(c) governing the conduct of persons holding a licence issued
under Part IV;
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(d) establishing conditions of access to transmission,
distribution and storage services provided by a gas
transmitter, gas distributor or storage company;

(e) establishing classes of gas transmitters, gas distributors
and storage companies;

(f) requiring and providing for the making of returns,
statements or reports by any class of gas transmitters, gas
distributors or storage companies relating to the transmission,
distribution, storage or sale of gas, in such form and
containing such matters and verified in such manner as the
rule may provide;

(g) requiring and providing for an affiliate of a gas
transmutter, gas distributor or storage company to make
returns, statements or reports relating to the transmission,
distribution, storage or sale of gas by the gas transmitter, gas
distributor or storage company of which it is the affiliate, in
such form and containing such matters and verified in such
manner as the rule may provide;

(h) establishing a uniform system of accounts applicable to
any class of gas transmitters, gas distributors or storage
companies;

(i) respecting any other matter prescribed by regulation.
1998, c. 15, Sched. B, s. 44 (1).

[17] The provision in issue is s. 36 of the Act. It prohibits a gas distributor from selling
gas or charging for its distribution except in accordance with an order of the OEB and
provides that the OEB is not bound by the terms of the contract. It authorizes the OEB to
approve or fix “just and reasonable rates” for the sale, transmission, distribution and
storage of gas. It allows the OEB, in approving or fixing just and reasonable rates, to
adopt any method or technique that it considers appropriate. At the time it provided in
part:

36 (1) No gas transmitter, gas distributor or storage company
shall sell gas or charge for the transmission, distribution or
storage of gas except in accordance with an order of the
Board, which is not bound by the terms of any contract.
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(2) The Board may make orders approving or fixing just and
reasonable rates for the sale of gas by gas transmitters, gas
distributors and storage companies, and for the transmission,
distribution and storage of gas.

(3) In approving or fixing just and reasonable rates, the Board
may adopt any method or technique that it considers
appropriate.

[18] Itis clear that the Act constitutes the OEB as a specialized expert tribunal with the
broad authority to regulate the energy sector in Ontario. In carrying out its mandate, the
OEB is required to balance a number of sometimes competing goals. On the one hand, it
is required to protect consumers with respect to prices and the reliability and quality of
gas service, but on the other hand, it is to facilitate a financially viable gas industry. The
legislative intent is evident: the OEB is to have the primary responsibility for setting gas
rates in the province.

[19] The Act does not contain a privative clause. Section 33 provides a right of appeal
to the Divisional Court from an order of the OEB “only upon a question of law or
jurisdiction”.

[20] NRG would characterize the question at issue as one of law, namely, the definition
of the phrase “just and reasonable” as used in section 36 of the Act. NRG submits that,
properly interpreted, the words “just and reasonable” require that a utility be allowed to
recover all its legitimate, prudently incurred costs. NRG argues that the OEB, having
found that the unrecorded costs were prudently incurred but not initially recognized
because of an accounting error, cannot disallow interest costs that result not from the
accounting error, but from the OEB’s decision to defer recovery over three years.

[21] The OEB suggests that the question is one involving the manner in which the OEB
exercised its discretion in fixing NRG’s rates.

[22] The Divisional Court described the nature of the question in this way:

The question before the Board was therefore not simply
whether recovery of costs prudently incurred should be
allowed, as the appellant characterized it. The matter was
compounded by the added issue of how to deal with the
accumulation of costs caused by the appellant’s inadvertence.
The Board determined that customers must pay the prudently
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incurred unrecorded costs of the appellant, but the impact of
recovery of the accumulated total should be ameliorated by
allowing recovery over three years. The accumulated cost of
the time over which recovery from customers would be
required and the appellant’s regulatory costs ... must be borne
by the appellant. That issue was not a question of law but one
involving fact-finding, policy considerations, rate-setting
expertise, and law.

[23] Iagree. While the question does involve the meaning of the phrase “just and
reasonable”, it requires the application of that phrase to the particular and unusual facts of
this case. The question is one of mixed fact and law and involves policy considerations
as well. The OEB possesses greater expertise relative to the court in determining the
question.

[24] Consequently, I conclude that the OEB’s decision is reviewable on a standard of
reasonableness.

IV Is the Decision in This Case Reasonable?

[25] The Supreme Court of Canada, in Law Society of New Brunswick v. Ryan, [2003]
S.C.R. 247, explained (at 270) what the reasonableness standard requires of a reviewing
court;

A decision will be unreasonable only if there is no line of

analysis within the given reasons that could reasonably lead

the tribunal from the evidence before it to the conclusion at

which it arrived. If any of the reasons that are sufficient to

support the conclusion are tenable in the sense that they can

stand up to a somewhat probing examination, then the

decision will not be unreasonable and a reviewing court must

not interfere.

[26] NRG submits that, as a matter of law, rates that deny utilities recovery of their
legitimate prudently incurred costs cannot be “just and reasonable”. Rates must be “just
and reasonable” to utilities as well as to consumers. Utilities cannot be expected to
provide service if they are not allowed to recover their costs and a fair return.

[27] NRG relies on the decision of the Federal Court of Appeal in TransCanada
Pipelines Limited v. National Energy Board, [2004] F.C.J. No. 654 (C.A.). Under its
governing legislation, the National Energy Board’s authority to determine just and
reasonable tolls, like that of the OEB, is not limited by any statutory directions.
Rothstein J.A. indicated that the impact on customers or consumers could not be a factor
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in the determination of the utility’s cost of equity capital. However, any resulting
increase could be so significant that it would be proper for the Board to phase in the tolls
over time provided there was no economic loss to the utility. He said (at para. 43), “In
other words, the phased in tolls would have to compensate the utility for deferring
recovery of its cost of capital.”

[28] Ido notread the OEB's decision to be inconsistent with the proposition that a
utility must be allowed to recover all of its prudently incurred costs. The OEB, upon
concluding that the unrecorded gas costs had been prudently incurred, allowed NRG to
recover them. However, the OEB did not accept the premise of NRG’s position on this
appeal — that if the unrecorded gas costs were prudently incurred, it must logically
follow that the regulatory costs to recover them and the interest costs associated with the
deferral of their recovery were also prudently incurred. Rather, the OEB found the
accumulation of these costs was attributable to NRG’s failures to properly record them
and to discover its error promptly:

We are surprised and disappointed with the time that it took
NRG to realize that its PGCV A mechanism was incorrect,
which exposed the utility and its customers to unnecessary
risk and created a difficult situation for the customers and the
Board. However, we accept that the misrecording was the
result of error, not a purposeful action by NRG.

[29] The OEB went on to observe:

Had NRG recorded the gas cost variances properly in the
PGCVA, the present conundrum would have been avoided.

... we find the NRG’s error has resulted in a substantial and
avoidable accumulation of potential customers’ charges,
through no fault of the customers,

[30] These factual findings of the OEB are not open to question on appeal. In light of
these findings, the OEB said, “[W]e must therefore look for a balance”. The OEB struck
that balance in the following terms: '

Considering the need for NRG to recover its prudently
incurred unrecorded gas costs and mitigating the impact on
customers, as well as not creating undue inter-generational
inequity, we find that a reasonable balance is recovery of the
$531,794 amount over a three year period, in equal portions,
without interest.
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[31] The OEB went on to say that NRG could not recover its regulatory costs incurred
in the proceeding.

[32] On my reading, the OEB took the view that NRG’s regulatory costs were not
prudently incurred. That view is reasonable. But for NRG’s accounting error and the
delay in recognizing it, NRG would not have had to incur costs to seek and obtain the
OEB’s decision to permit recovery of the unrecorded costs.

[33] NRG emphasizes that it did not seek recovery of any interest charges from the
time the costs were not recorded to the date of the OEB’s decision finding the costs to
have been prudently incurred. Therefore it submits that the interest charges it claims are
the direct result of the OEB’s decision to rate-smooth and not of NRG’s accounting error.

[34] Inmy view, it was open to the OEB to consider the underlying as well as the direct
cause of the interest charges. The OEB said, “It is also our view that customers should
not be burdened by any interest charges that would not have accrued had the customers
been presented with the appropriate timely billing”. While the interest charges directly
result from the OEB’s decision to defer their recovery, the OEB would not have faced the
situation that prompted that decision “had NRG recorded the gas costs variances
properly” and there had been no “substantial and avoidable accumulation of potential
customers’ charges”. Rather, the “present conundrum could have been avoided”.

[35] The line of analysis from the OEB’s findings of fact to the conclusion it reached is
reasonable. It's balancing of the various considerations and interests before it lies at the
heart of its function and expertise. Its reasons withstand a probing analysis.

V Disposition
[36] Iwould find that the OEB’s decision was reasonable and dismiss NRG's appeal.

[37] The parties indicated they would make efforts to resolve the issue of costs. If they
are unable to do so they make written submissions through the court’s senior legal
officer.

“R.G. Juriansz J.A.”
“I agree J. Laskin J.A.”
“T agree S. Borins JLA.”

RELEASED: July 21, 2006
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Ontario Energy Board Act, 1998

S.0. 1998, CHAPTER 15
SCHEDULE B

Board objectives, electricity
1. (1) The Board, in carrying out its responsibilities under this or any other Act in
relation to electricity, shall be guided by the following objectives:

1. To protect the interests of consumers with respect to prices and the adequacy,
reliability and quality of electricity service.

2. To promote economic efficiency and cost effectiveness in the generation,
transmission, distribution, sale and demand management of electricity and to
facilitate the maintenance of a financially viable electricity industry.

3. To promote electricity conservation and demand management in a manner
consistent with the policies of the Government of Ontario, including having
regard to the consumer’s economic circumstances.

4. To facilitate the implementation of a smart grid in Ontario.

5. To promote the use and generation of electricity from renewable energy sources
in a manner consistent with the policies of the Government of Ontario,
including the timely expansion or reinforcement of transmission systems and
distribution systems to accommodate the connection of renewable energy
generation facilities. 2004, c. 23, Sched. B, s. 1; 2009, ¢. 12, Sched. D, s. 1.

Board’s powers, general
Power to determine Iaw and fact

19. (1) The Board has in all matters within its jurisdiction authority to hear and
determine all questions of law and of fact. 1998, c. 15, Sched. B, s. 19 (1).

Order

(2) The Board shall make any determination in a proceeding by order. 1998, c. 15,
Sched. B, s. 19 (2); 2001, c. 9, Sched. F, 5. 2 (1).

Reference

(3) If a proceeding before the Board is commenced by a reference to the Board by
the Minister of Natural Resources, the Board shall proceed in accordance with the
reference. 1998, c. 15, Sched. B, s. 19 (3).



Additional powers and duties
' (4) The Board of its own motion may, and if so directed by the Minister under
section 28 or otherwise shall, determine any matter that under this Act or the regulations
it may upon an application determine and in so doing the Board has and may exercise the
same powers as upon an application. 1998, c. 15, Sched. B, s. 19 (4).

Exception

(5) Unless specifically provided otherwise, subsection (4) does not apply to any
application under the Electricity Act, 1998 or any other Act. 1998, c. 15, Sched. B, s. 19
(5).
Jurisdiction exclusive

(6) The Board has exclusive jurisdiction in all cases and in respect of all matters in

which jurisdiction is conferred on it by this or any other Act. 1998, c. 15, Sched. B, s. 19
(6).

Codes that may be incorporated as licence conditions

70.1 (1) The Board may issue codes that, with such modifications or exemptions as
may be specified by the Board under section 70, may be incorporated by reference as
conditions of a licence under that section. 2003, c. 3, s. 48.
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Statutory Powers Procedure Act
R.S.0. 1990, CHAPTER S.22

Power to review

21.2(1)A tribunal may, if it considers it advisable and if its rules made under section
25.1 deal with the matter, review all or part of its own decision or order, and may
confirm, vary, suspend or cancel the decision or order. 1997, c. 23, s. 13 (20).
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ONTARIO ENERGY BOARD
Rules of Practice and Procedure

(Revised November 16, 2008, July 14, 2008 and October 13, 2011)

PART VIl - REVIEW

42. Request

42.01 Subject to Ruie 42.02, any person may bring a motion requesting the Board to
review all or part of a final order or decision, and to vary, suspend or cancel the
order or decision.

42.02 A person who was not a party to the proceeding must first obtain the leave of the
Board by way of a motion before it may bring a motion under Rule 42.01.

42.03 The notice of motion for a motion under Rule 42.01 shall include the information
required under Rule 44, and shall be filed and served within 20 calendar days of
the date of the order or decision.

42.04 Subject to Rule 42.05, a motion brought under Rule 42.01 may also include a
request to stay the order or decision pending the determination of the motion.

42.05 For greater certainty, a request to stay shall not be made where a stay is
precluded by statute.

42.06 In respect of a request to stay made in accordance with Rule 42.04, the Board
may order that the implementation of the order or decision be delayed, on
conditions as it considers appropriate.

43. Board Powers

43.01 The Board may at any time indicate its intention to review all or part of any order
or decision and may confirm, vary, suspend or cancel the order or decision by
serving a letter on all parties to the proceeding.

43.02 The Board may at any time, without notice or a hearing of any kind, correct a

typographical error, error of calculation or similar error made in its orders or
decisions.

44, Motion to Review

44.01 Every notice of a motion made under Rule 42.01, in addition to the requirements
under Rule 8.02, shall:
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(a) set out the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:
(i) error in fact;
(ii) change in circumstances;
(i)  new facts that have arisen;

(iv)  facts that were not previously placed in evidence in the proceeding
and could not have been discovered by reasonable diligence at the
time; and

(b)  if required, and subject to Rule 42, request a stay of the implementation of
the order or decision or any part pending the determination of the motion.

45. Determinations
45.01 in respect of a motion brought under Rule 42.01, the Board may determine, with

or without a hearing, a threshold question of whether the matter should be
reviewed before conducting any review on the merits.



