
[image: image1.jpg]) SIC PERMANET

| _rocus | 4
Ontario

VT INCEPIT

2\




ONTARIO

ENERGY

BOARD

	FILE NO.:
	EB‑2011-0361

EB‑2011-0376


	

	VOLUME:

DATE:

BEFORE:


	1

December 19, 2011

Paul Sommerville

Ken Quesnelle

Cathy Spoel
	Presiding Member

Member

Member


EB-2011-0361

EB-2011-0376

THE ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c. 15 (Schedule B);

AND IN THE MATTER OF an application by Goldcorp Canada Ltd. and Goldcorp Inc. for an order under section 19 of the Ontario Energy Board Act, 1998 declaring that certain provisions of the Ontario Energy Board’s Transmission System Code are ultra vires the Ontario Energy Board Act, 1998 and certain other orders.

AND IN THE MATTER OF an application by Langley Utilities Contracting Ltd. for a determination as to whether certain services are permitted business activities for an affiliate of a municipally-owned electricity distributor under section 73 of the Ontario Energy Board Act, 1998.

Hearing held at 2300 Yonge Street,

25th Floor, Toronto, Ontario,

on Monday, December 19th, 2011,

commencing at 9:31 a.m.
--------------------

VOLUME 1

--------------------



BEFORE:




PAUL SOMMERVILLE
Presiding Member




Ken QUESNELLE

Member




CATHY SPOEL

Member

PHILIP TUNLEY
Board Counsel

JUSTIN SAFAYENI

MARTINE BAND

RUDRA MUKHERJI
Board Staff

DAVID RICHMOND

IAN BLUE, Q.C.
Goldcorp - Red Lake Gold Mines

KATHI LITT

CURTIS PEDWELL

DAVID LEES
Langley Utilities Contracting Inc.

ABRAR HUQ

DAVID CROCKER
Association of Major Power

Sarah Robicheau
Consumers of Ontario (AMPCO)

ROBERT WARREN
Consumers Council of Canada (CCC)

SUSAN DOYLE
Corporation of the City of Brampton

MICHAEL KOCH
Electricity Distributors'


Association (EDA)

ALAN MARK
Enersource Hydro Mississauga

JENNIFER TESKEY 
Services Inc.

LOU FORTINI
Hydro One Networks Inc.

JAMES HUNT
Powerline Plus Ltd.

MARK RUBENSTEIN
School Energy Coalition

1--- On commencing at 9:31 a.m.


3Preliminary Matters


5Appearances


6Submissions by Mr. Blue


36Submissions by Mr. Crocker


42--- Recess taken at 10:49 a.m.


42--- On resuming at 11:17 a.m.


42Submissions by Mr. Tunley


54Submissions by Mr. Rubenstein


60Submissions by Mr. Warren


66Submissions by Mr. Lees


76Submissions by Mr. Fortini


78Submissions by Mr. Hunt


82--- Luncheon recess taken at 12:30 p.m.


82--- On resuming at 1:19 p.m.


83Submissions by Mr. Tunley


85Submission by Mr. Mark


96Submissions by Mr. Koch


99Reply Submissions by Mr. Blue


110Reply Submissions by Mr. Lees


112--- Recess taken at 2:17 p.m.


112--- On resuming at 2:31 p.m.


114SUBMISSIONS ON COSTS


114Submissions by Mr. Blue


118Submissions by Mr. Warren


119Submissions by Mr. Lees


119Submissions by Mr. Mark


119Submissions by Mr. Hunt


119Submissions by Mr. Rubenstein


120Submissions by Mr. Fortini


121Reply Submissions by Mr. Blue


122--- Whereupon the hearing adjourned at 2:47 p.m.





          NO EXHIBITS WERE FILED IN THIS PROCEEDING

No table of figures entries found.
No table of figures entries found.
        NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING


Monday, December 19, 2011

--- On commencing at 9:31 a.m.

MR. SOMMERVILLE:   Good morning.  Please be seated.


Good morning, everyone.  The Board has convened this morning to hear submissions on four threshold questions.  The Board determined that two cases - namely, EB-2011-0361, originating with Goldcorp Inc., and EB-2011-0376, originating with Langley Utilities Inc. - presented related threshold issues and that the balance of convenience and fairness favoured combining these cases for the consideration of the threshold questions.


A procedural order joining the cases for this purpose was issued on November 25th, 2011.


The procedural order contained the following two questions with respect to the Goldcorp case.  A1:

"Does section 19 of the Act, in and of itself, provide a statutory basis for Goldcorp's Application?"


A2, the second question with respect to the Goldcorp application:

"If section 19 of the Act does not provide a statutory basis on which Goldcorp may bring its Application, should the Board nonetheless proceed, on its own motion, to hear and determine the matters raised by the Goldcorp Application under section 19(4) of the Act?"


With respect to the Langley application, the two questions were as follows, B1:

"Is there a statutory basis for the Langley Utilities Application under the Act?"


B2:

"If the Act does not provide a statutory basis on which Langley may bring its Application, should the Board nonetheless proceed, on its own motion, to hear and determine the matter raised by the Langley Utilities Application under section 19(4) of the Act?"


Provision was made for notice and a number of parties have intervened.  All parties have been afforded an opportunity to file submissions, and several have done so.  The Board is in receipt of some very helpful and comprehensive submissions from the parties.  The Board has read the submissions.


Today we will hear brief oral argument supplementary to the written submissions already filed.  The Board has determined an order for the parties, which is as follows.  We will begin with Goldcorp, followed by AMPCO, Board Staff, CCC, and then SEC.


Then with respect to the Langley Utilities matter, we will hear from Langley, Powerline, Board Staff, Enersource and EDA.


Langley and Goldcorp will be afforded an opportunity for brief reply.


As noted, the Board has received and read the submissions of the parties and it is not necessary or desirable that parties restate their submissions orally.  Parties should keep their remarks to no more than 20 minutes, exclusive of questions.


Discussion of the costs issue will be deferred until after the consideration of the -- or the submissions with respect to the threshold questions has been completed.


Are there any preliminary matters?
Preliminary Matters


MR. BLUE:  Mr. Chairman, my name is Ian Blue and I act for Goldcorp.  Mr. Chairman, the 20 minutes stricture on Goldcorp, I submit, is procedurally unfair.


I had written to the Board I think on December the 5th requesting that the Board require intervenors to file their written submissions on Wednesday the 14th, rather than Thursday the 15th.  The Board declined to do that by its letter of December 7th.  Our procedural fairness concerns about that remain.


Now, on Thursday night, we received submissions from all of the parties.  Goldcorp worked Friday and the weekend on those.  We had come here this morning to deal with those arguments and show you why the Board Staff and the intervenors who support them, who say that 19 does not provide a sufficient basis for the application, are wrong.


And we want a fair opportunity to do that.  Twenty minutes is not enough.  I don't think I will be an hour.  I will drop my comments on costs and I don't intend to address 19(4).  But I want a fair opportunity to make Goldcorp's case that the position that is being put before you by Board counsel is a ridiculously process-related issue that doesn't get us anywhere and doesn't get the Board anywhere.  And I want that fair opportunity.


Thank you, sir.


MR. SOMMERVILLE:  Thank you, Mr. Blue.  Any there any other remarks with respect to that particular issue?  Yes, sir.


MR. FORTINI:  Good morning --


MR. SOMMERVILLE:  I will get appearances shortly, but perhaps you could identify yourself for the record.


MR. FORTINI:  Thank you, Mr. Chair.  My name is Lou Fortini.  I am here on behalf of Hydro One Networks.  We requested intervenor status, but we have not filed any written submissions.


So I would just like the record to state that we are present today.  And, with leave of the Panel, if appropriate, perhaps we can have five minutes to enter additional submissions at the conclusion of the Goldcorp matter.


MR. SOMMERVILLE:  All right.  Anything further?


Just a moment, please.


[Board Panel confer]


MR. SOMMERVILLE:  Mr. Blue, the Board is in receipt of very voluminous submissions from your client and all of the others.


Notwithstanding that, the Board is prepared to extend, as a courtesy to you, an opportunity to make your submissions.  We will be diligently ensuring that you do not engage in a kind of recitation or repetition of what is in your oral submission.  That is not the purpose of today's hearing, and we expect you to be focussed and not replicative of your written submissions.


With respect to Hydro One, we will afford you that opportunity to make brief submissions at the conclusion of the Goldcorp matter and prior to Goldcorp's reply.


MR. FORTINI:  Thank you.


MR. SOMMERVILLE:  Is there anything further?  Could I have appearances, please?

Appearances


MR. BLUE:  Mr. Chairman, my name is Ian Blue.  Sitting on my left is Kathi Litt of Elenchus Consulting, and on my right is Mr. Curtis Pedwell, maintenance manager at Goldcorp - Red Lake Gold Mines.


MR. SOMMERVILLE:  Mr. Pedwell is instructing you, Mr. Blue?


MR. BLUE:  Yes, he is.


MR. SOMMERVILLE:  Thank you.


MR. LEES:  My name is David Lees.  I'm here on behalf of Langley, and Abrar Huq is a student at law with our firm.


MR. SOMMERVILLE:  Thank you.


MR. HUNT:  Good morning.  Let's see.  I'm not sure how to -- how do I turn this --


MR. SOMMERVILLE:  Press the green button.


MR. HUNT:  My name is Jim Hunt.  I represent Powerline, and I will be following Langley in my submissions.


MR. MARK:  Good morning, Mr. Chair.  Alan Mark for Enersource Hydro Mississauga Services Inc.  With me is Ms. Jennifer Teskey.


MR. WARREN:  Robert Warren for the Consumers Council of Canada.


MR. TUNLEY:  Mr. Chair, my name is Phil Tunley on behalf of Board Staff.  We are external counsel brought in for this matter from Stockwoods, and with me is my colleague Justin Safayeni.  From Board Staff I am assisted by Martine Band on my right, by Mr. Rudra Mukherji on my left, and by David Richmond sitting at the back.


MR. SOMMERVILLE:  Thank you.


MR. RUBENSTEIN:  Mark Rubenstein, counsel for School Energy Coalition.


MR. CROCKER:  Good morning, Mr. Chair.  I am David Crocker for AMPCO, and Sarah Robicheau of our office, who assisted me with our written submissions, is on my left.


MR. SOMMERVILLE:  Thank you.


MR. KOCH:  Good morning.  My name is Michael Koch.  I am here for the Electricity Distributors Association.


MR. SOMMERVILLE:  Thank you.


MR. FORTINI:  Good morning, Lou Fortini on behalf of Hydro One Networks.


MR. SOMMERVILLE:  Thank you very much.


Without further ado, Mr. Blue.

Submissions by Mr. Blue


MR. BLUE:  Thank you, Mr. Chairman, members of the Panel.  Panel, for purposes of my argument, I do not propose to refer to all the authorities in my books.  You have read them.  But I believe you should have three of them at hand:  part 1, part 2, and part 3.  You might also have at hand your Rules of Practice and Procedure.  And I will refer to both the Statutory Powers Procedure Act and the Legislation Act 2006, but what I say will be in the record, and I don't believe it is necessary for the Panel to refer to them.


For the record, sir, I just want to say that on December the 14th I indicated to the Board that we are not -- Goldcorp is not seeking interim orders at this time, and I confirm that position.


Now, it appears that everybody in the room agrees that the Board has jurisdiction under section 19(1) to deal with the issue of whether the challenged positions of the Transmission System Code that Goldcorp referred to in its application are ultra vires the Ontario Energy Board Act.  That was not clear at the time we wrote our submissions, but it is now clear, so I thank everybody for acknowledging that the Board has that authority.  That will save a great deal of time.


I want to deal with the argument of Board counsel and the intervenors who support Board counsel, that Section 19 in and of itself does not permit one to bring applications to request the Board to rule on a question of law or jurisdiction.


I submit that they cannot sustain that position, and I want to show you why.  Before I do that I want to state clearly that Goldcorp's position in this hearing is that the wording of Section 19 itself, especially 19(1), 19(2), and 19(6) support the view that one can bring an application under it for an order of the Board declaring that a piece of delegated legislation under the Board's jurisdiction, especially codes, is ultra vires.


I refer to the Canadian Oil Companies Limited case of 1912 and 1914 that I refer to in the factum.  I refer to the TransCanada v. Saskatchewan Power case, referred to in our written submissions.  And I refer to the Snopko case in support of that position.


So our position is that wording, that jurisprudence, makes it very clear that anyone can come before this Board with an application and ask the Board to rule on a question of law under the Board's jurisdiction in the absence of another application brought under some other section of the OEB Act.  That is Goldcorp's position.


Now, let me deal with Board Staff's argument that section 19 does not support that and does not confer any rights on parties to bring an application under it.


Now, I ask the Board to think about this.  If that position is right, there should be some pretty clear indication in the act, in some other act, or in the jurisprudence that section 19 does not give the Board that power.  And I submit they can point to no such other indication.


Board Staff in its written submissions referred to an assortment of provisions of the OEB Act and the Electricity Act 1998, but look at those provisions.  Not one of them say words to the effect that parties cannot bring an application under section 19 of the OEB Act.  None of them even suggest that.  They have -- and I asked -- and I will have more to say about that in reply if necessary.


Now, I would like to make this observation about Board Staff's argument.  It is -- the observation is this:  It is a narrow argument.  It is a technical argument.  It is an argument that, if you accept it, will cut down on the Board's powers under the Ontario Energy Board Act.


Now, as a former staff counsel with the National Energy Board and as a former special counsel for Board Staff who has appeared in many, many hearings before this Board, I am very surprised that Board Staff would be taking that position to try to cut down on your jurisdiction.


I know that they are concerned, and probably you are concerned, about opening the floodgates to a bunch of applications when you have already a lot of work to do, but I am surprised.


Now, I have said that I consider Board Staff's argument incorrect.  Let me explain to you why.  And I ask the Board to look at the wording of section 19, 19(1).  19(1) allows the Board in all matters within its jurisdiction authority to hear and determine all questions of law and fact.


It says "all matters within your jurisdiction".  It does not say "all matters within applications brought under another section of the act allowing applications".  It says "all matters within your jurisdiction".  It does not say that no application may be brought under section 19.  Such words are not there.


And section 19(1), with all respect to my friends, does not say that the Board's power to hear and determine all questions of law and fact is limited to "matters that are properly before it".  It is, of course, but all matters properly before the Board are any matter within the Board's jurisdiction.


And the reason for that is that under 19(6) the Board has exclusive jurisdiction in respect of all cases, in respect of all matters in which jurisdiction is conferred on it by the OEB Act or by any other act.


So you have exclusive jurisdiction with respect to all matters.  Board Staff's argument tries to limit it to jurisdiction in respect of applications brought under sections of the act.  Those words are not there.  Without those words their argument collapses.


So first point:  The wording of section 19(1) and 19(6) does not support the Board Staff and the intervenors that support Board Staff.


Now, my position is that the Board is required to interpret section 19 purposefully.  "Purposefully" is a word used by the Supreme Court of Canada in many, many cases.  A purposeful interpretation.  And I have given you, in my book of authorities, at tab 23 and 24 the Kapp case of 2008 in the Supreme Court of Canada and the recent Mowat case that came out about four weeks ago and which to -- I refer to in my supplementary argument on the main application.


Those cases say that statutes require a purposeful interpretation.  That requires, in my submission, an expansionist interpretation, not a reductionist interpretation, which the Board Staff is urging on you in order -- and...


Now, the second point I wish to make is that under section 19(2) of the act the Board shall make any determination in a proceeding by order.  But you cannot ignore the nexus of section 19(2) to 19(1).  19(1) gives the jurisdiction with respect to all matters.  Section 2 says it will make a determination by order.


Well, if you make a determination by order, then presumably someone may apply for that order.  So I submit that section 19(2) shows the power -- so second point, the location of 19(2) confirms that the Board can make orders with respect to all matters within its jurisdiction at any time.


The third point is, if Board Staff was right, I would have expected them to cite one case that supported it or tended to support it.  It has not done so.  It has not given you one decided case, one piece of jurisprudence, one piece of legal writing that support the view that a section that says the Board may hear and determine questions of law does not permit an application under it.  And I would have expected, in such a serious submission as the Board Staff has put forward, for them to have cited some piece of jurisprudence.


Now, the other point I want to make about 19(2) is that it says the "Board shall make a determination in a proceeding".  It does not say -- it says "a proceeding" indefinite.  It does not say in a proceeding of an application made under some other section of the act, but in "a proceeding."  It is very broad.


Now, the next point I want to make is there is obviously -- there's a precedent for the Board having heard an application under section 19 of the act that did not arise under a provision of the act that says:  You may bring an application.


And the case I refer to is a special-purpose charge case, EB-2010-0184, brought by the Consumers Council of Canada and Aubrey LeBlanc that was decided on December 8th.


Now, at tab 26, I have included Howard Wetston's decision of August 10th, 2010, where there was a preliminary issue - item C it was - which was:

"Does the Board have authority to determine whether section 26.1 of the Act (and Ontario regulation made under the Act) are constitutionally valid in the absence of another proceeding (can the constitutionality of the legislation be the only issue in the proceeding)..."


CCC and Mr. LeBlanc simply brought a motion, a stand-alone motion, before the Board.  And the Board held that it did have jurisdiction to hear it and did proceed to hear it.


Board Staff, in that case, didn't come forward and say, Hey, section 26.1, the special-purpose charges section, doesn't have any provision for bringing an application; you can't be here.


So we have a recent, relevant precedent where you made a constitutional law decision which followed the procedure Goldcorp has followed, and, Mr. Chairman and members of the Panel, if this matter were to get to court, the court is going to look at your past practice.


If you were to follow Board Staff's urging, dismiss this application because you can't do it under section 19 and the court looks at that, that is going to be very difficult to overcome.


Now, we didn't have time to find other examples, but I am sure there are.  I mean, how do you do amendments to the code?  There is no provision in section 70.1 saying you may bring an application to amend the code, but there is that power.  Yet -- and people have done that.


There are other sections of the act - I'm sure we could find other precedents - where you have -- it doesn't confer the power to bring an application, but yet you dealt with them.


MR. SOMMERVILLE:  One methodology that has been used, Mr. Blue, just for your information, is parties have brought applications to amend the licence of a transmitter or a distributor to excuse them from application of a specific code provision.


MR. BLUE:  I am aware of that, sir.  Thank you.  I am going to comment on that particular remedy in a couple of minutes, but that is one remedy that Goldcorp could have pursued.  It is a little bit like burning down the house to cook the pork, but we could have pursued that remedy.  I will come to that.


MR. SOMMERVILLE:  I will leave the interpretation of that analogy for later, but carry on.


MR. BLUE:  Okay.  So my fourth point is that the position that the Board Staff is urging upon the Board is inconsistent with the Board's own practice in the past.


Now, my fifth point is that the interpretation that Board Staff is urging upon the Panel is a narrow and technical position and is quite contrary to the approach that the Board is required to take in interpreting the Ontario Energy Board Act by law.


Now, if we look at the Legislation Act, section 64(1), we all know it, but let me read it out loud:

"An Act shall be interpreted as being remedial and shall be given such fair, large and liberal interpretation as best ensures the attainment of its objects."


And (2):

" Subsection (1) also applies to a regulation, in the context of the Act under which it is made and to the extent that the regulation is consistent with that Act."


Now, that codification is really a codification of an old common law rule that goes back, I believe, to Heydon's case in the 17th century.  It is a well-known rule.  You do not interpret your provisions narrowly and cut down on what Parliament intended you to pursue.


Now, the best illustration I can give you of that is the case of Edwards v. the Attorney General, and that is the loose case I handed up this morning from 1930.  I cite you many, many cases, but this case probably best illustrates the point.


Now, in this case, the issue was whether -- it is also known as the Persons case.  The applicant, Henrietta Muir Edwards, wanted to be appointed to the Senate, and the legal issue was whether a person in the British North American Act could include women.


And the Supreme Court of Canada pursued a technical interpretation looking at the wording of the statutes and the context of the wording, just the way that they have looked at section 19 in this case, and came to the conclusion that women were not persons.  But they followed exactly the narrow and technical approach that I say that Staff is following here.


Now, if we go to page -- or to paragraph 45 on page 8, they're talking about the British North America Act, but from the Privy Council's point of view in 1930, it was another British statute, and they said:

"Their Lordships do not conceive it to be the duty of this Board — it is certainly not their desire — to cut down the provisions of the Act by a narrow and technical construction, but rather to give it a large and liberal interpretation so that the Dominion to a great extent, but within certain fixed limits, may be mistress in her own house, as the provinces to a great extent, but within certain fixed limits, are mistresses in theirs."


And say to you, similarly, I submit that the Board should not cut down -- should give section 19 and the rest of the OEB Act a large and liberal interpretation so the Board can be the mistress of its own house, which is to administer electricity policy in the province within the areas that the Legislative Assembly has granted it.  And the interpretation the Board Staff are giving you would have you not do that.


Now, I know that the Board Staff is concerned about flood gates.  If you grant this -- if you grant Goldcorp's application or Langley's application, are you going to be inundated with applications by persons aggrieved by Board decisions under section 19?


And I submit probably not.  If someone is aggrieved by a Board decision, you already have a procedure to deal with that under section 42 of the Board's Rules of Practice and Procedure.  A person not a party to a hearing has a right to apply to the Board to reopen the hearing within 20 days or a reasonable time.


I understand the Board has not been hard and fast about the 20 days.  But you would deal with those sorts of persons through that process.


But, inevitably, when your codes are as broad as they are written, when they have the implications that they have -- in Goldcorp's case a requirement that Goldcorp, after building a $16 million powerline, handing it over for free to Hydro One, has to pay another $11 million, that is an implication.


Your policies and your codes are inevitably going to give rise to certain legal issues that can't be conveniently dealt with in the context of one of the applications brought under one of the sections of the act.  And section 19 is the proper way to do that.


Now case in point, CCC and Aubrey LeBlanc's special purposes charge case.  Case in point, Goldcorp taking the position that your code provision is ultra vires the act.  Case in point, Langley saying that a distributor acted illegally under section 73.  Those are substantive issues.  They're clearly within your jurisdiction.  There is no way of bringing those through a normal application without twisting things out of shape.  Section 19 is a perfect role -- is a perfect provision under which to deal with those.


If that purpose is abused, you can write a decision making that clear for the public to read.  But you can't say, We don't want the work.  You are going to have to deal with these issues, because you have the exclusive jurisdiction to deal with them.


Now, Mr. Chairman, members of the Panel, I ask the Panel to stand back from maybe a mile up, and look at the situation it is going to have to decide with the same degree of common sense that the Board usually displays.  This is where we are.


Goldcorp in its application has raised a serious legal issue as to whether the challenged provisions of the Transmission System Code are ultra vires.  I don't think any in this room really disagrees that it is a serious legal issue.


Goldcorp's application, if Goldcorp is right, that goes to the core of the Board's electricity jurisdiction, because if bypass compensation is not paid then maybe rates are not just and reasonable, and maybe you are not meeting your objectives under section 1 of the act.


And if Goldcorp is right, maybe there are other provisions of the code, such as capital contributions or other matters which go to rates which may not be properly authorized.  That is a serious issue.


Thirdly, all parties, as I said, seem to agree that the Board has full jurisdiction to deal with Goldcorp's application.  What we're quibbling about is has the application been brought in the right way.


I mean, you yourself have said and Schools have said in their submission Goldcorp could apply to amend HONI's transmission licence under section 74(1)(b).  Yes, we could.  Schools has also said we could apply for a review of hearing EB-2011-0106, the Powerline decision application.  Yes, we could.


I suppose we could also, since EB-2011-0106 is not complete yet, because we have not complied with all of the conditions, we could bring a motion within that proceeding and raise the same issues.


Or we could follow the Consumers Council of Canada and Aubrey LeBlanc's approach of just simply taking off the cover, instead of calling it an application call it a motion and cite that precedent.  But the point is we can be properly before you with this very issue at any time.


With a few keystrokes we could put the application in the form that any of those who oppose us said is proper, if we thought we were not proper, but we think that you have the power under section 19.


MS. SPOEL:  Mr. Blue, if you brought a motion to review, as has been suggested would be within the context of your leave-to-construct approval, would that not reopen all the questions about what the appropriate conditions are, if it should turn out that you are correct and this particular provision of the Transmission System Code is ultra vires the Board?


MR. BLUE:  It may do that, Ms. Spoel, but by the time you get to that, if you follow that procedure, the line would be built and in service.  So as a practical matter, I don't know what help that would be to the public interest.


I say that because the line is pretty well -- is pretty well complete where the transformer station is complete, and the line is under construction.


MS. SPOEL:  And I guess you didn't raise -- Goldcorp didn't raise these issues - I wasn't on the Panel that heard the leave to construct - I take it that these issues about the Transmission System Code weren't raised in that proceeding when it was heard?


MR. BLUE:  No, because our understanding is that one does not raise rate issues in leave-to-construct applications.  That gets raised when the -- HONI would try to put the capital cost into rate base.


MR. SOMMERVILLE:  Well, there is some fairly specific language -- I can't find it just at the moment, but there's some pretty specific language in the leave-to-construct case that addresses this issue.


MR. BLUE:  Yes, it --


MR. SOMMERVILLE:  It addresses what your client indicated it was going to do.


MR. BLUE:  Yes.  And --


MR. SOMMERVILLE:  And it's not -- it wasn't -- that wasn't an abstract idea.  That was a very specific series of comments by the Board with respect to dealing with the price issue and holding ratepayers harmless.  What did you think they were talking about?


MR. BLUE:  The fact that we were giving the line to Hydro One at no cost, and that $11 million compared to HONI's revenue requirement would be equivalent to taking a pail of water out of the dock at the foot of York Street and asking what the effect on the level was at Thunder Bay.  But $11 million for Goldcorp is a lot of money.


MR. SOMMERVILLE:  Well, I have your answer to my question, but...  Continue.  Thank you.


MR. BLUE:  Yes.  But to answer your question directly, we did not raise the issue in the leave-to-construct application because we believed that we could negotiate it with Hydro One satisfactorily and that it would be addressed in the rate case.


MR. SOMMERVILLE:  Okay.  Just another question.  Mr. Blue, you have indicated that your analysis is really dependent on section 19, the matters within the Board's jurisdiction.


MR. BLUE:  Yes.


MR. SOMMERVILLE:  Now, you have explicitly indicated that you think that those sections of the Transmission System Code are beyond the Board's jurisdiction, do you not?


MR. BLUE:  Yes.  I did.  But the Board, Mr. Chairman, has always the power to determine its own jurisdiction.  And you can determine whether or not a code provision is within your jurisdiction or out of your jurisdiction.


MR. SOMMERVILLE:  I am just asking you to address the apparent logical anomaly that your assertion is that the matters are beyond the Board's jurisdiction and yet you rely on the wording of section 19 that specifically requires the matters to be within the Board's jurisdiction.


MR. BLUE:  Yes, until you so order it is the law.  It is within your jurisdiction as part of your code.  What I am asking you under section 19 to address is the question of law or jurisdiction of whether it is ultra vires the Ontario Energy Board Act.  And that is a question solely within your jurisdiction.


MR. SOMMERVILLE:  Okay.  Thank you.  Continue.


MR. BLUE:  Thank you.  Now, the next point I want to make is, I have said that we can properly be before the Board under 19, or as an amendment to HONI's transmission licence as a motion in 0106.  So where are we?  Where are we in this?  You are going to have to deal with the Goldcorp application in some form.  And how should the Board -- how should the Panel deal with the situation it faces?


Now, I submit that the Board itself has given you guidance.  And I want to refer to the Rules of Practice and Procedure, section 2.  And section 2 says, 2.01:

"These rules shall be liberally construed in the public interest to secure the most just, expeditious, and efficient determination on the merits of every proceeding before the Board."


What that means is, if there is an application of substance before you and you think that it cites the wrong section of the act but there is another way under the act to deal with it, then you deal with it.


And I also refer to section 2 of the Statutory Powers Procedure Act.  And section 2 of the Statutory Powers Procedure Act says:

"This Act, and any rule made by a tribunal under subsection 17.1 (4) or section 25.1..."


And 25.1 is the section in the Statutory Powers Procedure Act that authorizes you to make rules of practice and procedure.  It says:

"...shall be liberally construed to secure the just, most expeditious and cost-effective determination of every proceeding on its merits."


So I submit that if you do not accept my submissions that you have the jurisdiction under section 19 to accept it, that you have a good application and that you accept it in the form that can be -- you can deal with it in an expeditious, fair manner.  In other words, you will deal with it.


So I submit that if Board Staff and the intervenors that support them are correct, we are here quibbling about a procedural process matter, and the Board should say that it doesn't matter.  An application has been filed raising a serious question that needs to be settled in the public interest of Ontario, and go ahead and settle with it.


Sir, I've gone 30 minutes.  I'm probably not going to be much longer.


MR. SOMMERVILLE:  Thank you.


MR. BLUE:  And I simply say the final point I want to make in that is if the Board were to dismiss Goldcorp's application, Goldcorp would be -- would file within the Board probably in the first week of January in a compliant form, but with substantially the same application, and then we would all be back here in a couple of months with the same thing.


I just ask you to conclude that that doesn't make a lot of sense.  It just adds costs to ratepayers and to everyone else.


Now, I want to deal with a couple of points that Board Staff make.  In their submissions under section 19(4) Board Staff say, Well, the Board has jurisdiction to deal with Goldcorp's application - Schools say that - under 19(4).  They say, however, that you have a discretion under 19(4) to consider it and you probably are so busy that you can take your time getting to it.


So what they're saying is -- what Board Staff are saying, in their position, is Goldcorp has a right to have this issue determined, but the Board can't guarantee it a remedy.  Wow, that's interesting.


Now, Board Staff say that Goldcorp has an adequate alternative remedy.  They say, Why don't you go to the Divisional Court and try to have the code provision quashed?


If I were to do that -- if I had done that initially, you can bet your bottom dollar -- you can be sure that Mr. Tunley would be there saying, Court, you can't determine that.  That's a matter exclusively within the Board's decision.  The Court of Appeal has said so in the Snopko case, and that Goldcorp should bring this matter before the Board.


I would be met with that argument if I had gone to the Divisional Court.


Board counsel also say, Well, why don't you wait until Hydro One sues you, and then in court say you don't have to pay because the regulation is ultra vires?


Well, that is a true example of the collateral attack, and I am going to refer to the Figliola case.  I will get you a reference, sir.  I believe it is in my second volume of authorities, volume 2, but simply it says:

"A rule against collateral attack similarly attempts to protect the fairness and integrity of the justice system by preventing duplicative proceedings.  It prevents a party from using an institutional detour to attack the validity of an order by seeking a different result from a different forum."


Paragraph 28.  That is what I would be doing if I followed Board counsel's advice and tried to use the ultra viresness of the code provision as a defence, if Goldcorp was sued by HONI.


Board Staff argues that the Board has other priorities and should not have to deal with Goldcorp's application.  But in response to that, I again say what we're raising goes to a pretty important piece of the Board's electricity jurisdiction, and you have to deal with issues like that and get on with it.


For them -- they suggest that if you accepted applications under 19, you would not be able to control your agenda.  That is a fallacy.  You may have a lot more work, but the Board can always control its agenda.  And if the Board has more work, then it is a matter -- that is a matter of resources and a discussion between you and the government, but that is of no concern for people who want justice from the Board.


So what Board Staff and intervenors leave Goldcorp with is an untenable position.  They say we have a legal right to question the legality of any order of the Board.  The act gives the Board exclusive jurisdiction over that.  So Goldcorp has to challenge the order before the Board, but the Board Staff and intervenors say that Goldcorp may not bring such an application.


So Goldcorp, according to them, has a right, but no remedy.  Now, does that sound right to you?  I don't think it does.


Now, I will just come to my final point, and I am going to just canvass a couple of cases with you, a few cases, and then I will be done.


If you conclude, for the reasons the Board argues, that section 19 does not on its face seem to allow an application to be brought, you can still find that you have the power to hear section 19 applications by necessary implication.  You have shown its necessity.  You have shown it is necessary to do that, because you heard the CCC and the LeBlanc application.


Now, the first case I want to refer to on this point is tab 31 of part 3 of my authorities, the Interprovincial case.


In the Interprovincial case, there was a rate case going on involving Interprovincial's rates for oil pipeline service.  The NEB asked Interprovincial to file some financial information from its American subsidiary called Lakehead Pipe Line.


Interprovincial, when it was argued before the Board, tried to say that a Canadian tribunal couldn't require the production of information from a US subsidiary, but there was a Nova Scotia Court of Appeal case involving Imperial Oil that had just come out and they lost that argument.


In the Federal Court of Appeal, their position was that the Board cannot require a regulated company to produce evidence in a form required by the Board.  They could only accept whatever documents the company had.  The Board didn't have the power to specify the form of the information it wanted.


And Mr. Justice Le Dain for the Federal Court of Appeal held at page 5 -- he said -- he reviewed the act.  He said:

"I am unable to conclude that there is clearly explicit authority in the Act or the Rules for the power exercised by the Board in the present case, but given the practical necessity of such a power I am of the opinion that it exists by necessary implication from the nature of the regulatory authority that has been conferred on the Board."


And he goes on to quote Halsbury.  That is case 1.


Case 2, Canadian Broadcasting League v. Canadian Radio Television -- CRTC.  Here the issue was this:  The Canadian Broadcasting League said that the CRTC did not have authority to regulate cable subscription fees for cable TV consumers.  He pointed to the CRTC Act and said there is nothing in that act like there is in the Ontario Energy Board Act or the National Energy Board Act giving express authority to set rates.  Ergo, you don't have that authority.


And in that case, counsel for Kingston Cable TV argued that the authority was there by necessary implication, and you will see that at page 7 of 9, first full paragraph.  This is where counsel for Kingston put out the jurisdiction-by-necessary-implication argument.  And again Mr. Justice Le Dain found that the CRTC had the authority to regulate subscriber fees even though it was not expressly mentioned in the act.


The next case is tab 34 of my book of authorities, Ontario Energy Board v. Union Gas.  And this was a case involving this Board, and what the Board allowed Union Gas to do was collect the charges for synthetic natural gas in a deferral account.  Then it ordered that the deferral account had to be amortized over a few subsequent rate years.


The intervenors, relying on other authority, took the view that this was retroactive ratemaking, to charge these past costs in future periods was retroactive ratemaking.  And they were unsuccessful.


Mr. Justice O'Leary of the Divisional Court at paragraph 60 dealt with the point.  60, he said:

"Employing the canons and interpretation of statutes already quoted from the judgment of Locke, J. in Edmonton v. Northwestern Utilities, I conclude that..."


Blah, blah, blah.  He concluded:

"The Ontario Energy Board Act does empower the Board where it has for sound administrative reasons postponed consideration of an expense for ratemaking to include that past expense as an expense to be collected in rates.  If the Board had the power to direct Union to segregate those expenses pending a rate implication, it must be necessary implication have the power to direct, deal with the expenditures."


So there is a case right on point that you can find powers by necessary implication.


Tab 32, New Brunswick Electric Power Commission v. Maritime Electric.  Now, in this case there had been a decision of the National Energy Board requiring New Brunswick Power to effectively subsidize Maritime Electric's electricity rates.


New Brunswick Power sought leave to appeal to the Federal Court of Appeal, and on the leave application requested the court of -- Federal Court of Appeal to stay the National Energy Board's decision pending the appeal.


Now, the Federal Court had previously taken the position that since the Federal Court Act had no express power to order a stay and other court statutes did, it did not have power to order a stay.  But Mr. Justice Stone for the Panel found that the Federal Court of Appeal did have power to stay the decision of a federal -- of a board, commission, or tribunal.


If you go to page 8, tab 32, page 8, what he said at the paragraph towards the bottom third of the page:

"These observations bring into focus the absurdity that could result if, pending an appeal, operation of the order appealed from rendered it nugatory.  Our appellate mandate would then become futile and be reduced to mere words lacking in practical substance.  The right of a party to an appeal would exist only on paper, for in reality there would be no appeal to be heard or to be won or lost.  The appeal process would be stifled.  It would not, as it should be, hold out the possibility of redress for a party invoking it."


And he goes on in finding that power existed by necessary implication.


And I say you are in the same situation under section 19.  19 gives you clear power and authority to consider all matters within your jurisdiction.  Two parties, Goldcorp and Langley, have come before you with serious questions of law.  Those have to be dealt with.  You have exclusive jurisdiction.  You cannot say that they can raise those issues but you can't deal with them.


And I submit that you should hold that you have the power, under 19, if not expressly, but I think it is there expressly, but if not expressly, by necessary implication to receive and hear Goldcorp's application.


Now, sir, I think you understand my first position is that 19(1) gives you that authority.  I am not going to repeat that.  I had been going -- Goldcorp has no submissions to make to you about how you should exercise jurisdiction under 19(4).  We leave that to Board counsel.


With respect to the question of costs, I will reserve until you are finished.  Thank you very much for your patience, sir, and members of the Panel.


MR. SOMMERVILLE:  Mr. Blue, we are today concerned about the threshold question, but you have indicated that the Board should exercise a liberal approach to the subject matter so that there is a resolution of the issue one way or another.  I think that was part of your submission.  Is that correct?


MR. BLUE:  Yes, sir.


MR. SOMMERVILLE:  Now, in that connection, I am just, I am looking at the -- at your application, and the application says that the basis for your assertion that the code is -- or those sections of the code are beyond the Board's jurisdiction is roughly because they impose, to use your word, burdensome financial obligations, and they do so without explicit authority.  That is the core of your submission on the ultra vires question?


MR. BLUE:  Yes, the burden of financial obligation is from the Court of Appeal, so that is that Court of Appeal language.


MR. SOMMERVILLE:  And that there is no -- that the language of the statute, the Ontario Energy Board Act, does not support the creation of those burdensome outcomes for parties subject to the Transmission System Code.


MR. BLUE:  Yes.  You have it exactly, sir.


MR. SOMMERVILLE:  Now, as I look at the act, starting at section 70.1, there is a very detailed description of how the Transmission System Code -- oh, the other codes ought to be created, amended, and so on.  And I won't go into it in great detail, but that certainly the Board is given authority to issue codes, and then it goes on to say that the following documents issued by the Board -- and this is -- the Legislative Assembly has passed this legislation:

"The following documents issued by the Board as they read immediately before this section came into force shall be deemed to be codes issued under this section, and the Board may change or amend the codes in accordance with this section and section 70.2 and 70.3."


That is 70.1(7).  And listed there is the Transmission System Code.  So the Legislative Assembly at that particular point in time certainly adopted the Transmission System Code.


MR. BLUE:  Yes.  But the Transmission System Code it adopted, Mr. Chairman, was the 2000 Transmission System Code, and the 2000 Transmission System Code did not contain any requirements respecting bypass charges.


As you are aware, that was an amendment that Hydro One sought, and that was dealt with in the proceedings that led to the 2005 amendment to the Transmission System Code.


MR. SOMMERVILLE:  But then the statute goes on to provide the methodology for amendments to the code, which include an extensive notice requirement, the opportunity for parties -- the Board should give a reasonable opportunity to interested persons to make written representations with respect to a proposed code or change to a code.


It just goes on and on with respect to the requirement to provide that opportunity for consultation and input, and, finally, an issuance of the code that is required to take into account all of the comments and all of the input from the interested persons, and then there is a filing of the code in the Ontario Gazette.


Does that not affect your argument somehow?


MR. BLUE:  We thought very hard about that.  We really did.  We worked on this from the time that the decision on the Powerline was released by the Board forward, and we looked at those very carefully.


I think the trouble I had with them was that there was nothing in those provisions that said that you could impose financial burdens on anybody; nothing that says that you can require -- to authorize you to tell Hydro One to charge industrial customers for bypass charges or capital contributions.  I'm sorry, it is just not there.


And the Court of Appeal decisions - we can all read them - say you've got to have pretty clear language to do that.  There is a lot of stuff that you could put in that code that doesn't impose those burdens, but those burdens are what are troublesome.


And the reason they're there, everyone knows the government wants to keep rates low so it can pursue its Green Energy plan, but they didn't give you the authority to essentially tax people to support the electricity system.  There was a gap in the comments, Mr. Chairman.


I don't hold any Panel member responsible, but the fact is there were a lot of good counsel, a lot of people, and nobody looked at whether what was being sought was authorized by the act.  We've got the whole record of that hearing out.  We have read every document.  No one addressed the vires issue of whether these powers were authorized by section 70.1.


MR. SOMMERVILLE:  In your submissions, I think you are urging the Board to use a fair, broad and liberal interpretation of the statute.  And when you talked about having the Board be the mistress in its own house to give effect to energy policy within the Province of Ontario, should we not be using a broad and liberal approach, then, especially when we have an extremely detailed prescription for how the codes are produced, created?


MR. BLUE:  You should.


MR. SOMMERVILLE:  Why should we have to find -- and your argument now is, Well, there isn't an explicit line in that statute that says, Oh, you can impose a financial -- I take it that a non-burdensome financial obligation would be okay.  It is kind of a de maximus argument you are making, that it is the magnitude of the financial implication that is troublesome.


MR. BLUE:  Well, in the cigarette case, all the Court of Appeal found was that a restriction on the number of cartons of cigarettes that a store in a First Nations reserve could sell at First Nations' prices was a restriction, and they were doing that to, you know, stop the illegal trade in cigarettes.


And the Court of Appeal said, Sorry, that is a burdensome financial requirement.  That wasn't 11 million bucks or 8 million bucks.


I think what I am saying is a liberal interpretation breaks on the shoals of statutory bodies by themselves imposing heavy financial burdens on citizens without the legislature taking the responsibility in the act of giving the statutory bodies that authority.


It is not the Board's fault.  It is the legislature's fault.  Ultimately, it is the government's fault for not putting that that in the act, if I am right.


MR. SOMMERVILLE:  Thank you, Mr. Blue.  Mr. Lees, are you prepared to -- I beg your pardon.  Next in line would be AMPCO, Mr. Crocker.


MR. CROCKER:  Thank you, Mr. Chair.


MR. SOMMERVILLE:  Mr. Crocker, can I inquire as to whether Goldcorp is a member of AMPCO?


MR. CROCKER:  It is.


MR. SOMMERVILLE:  Thank you.

Submissions by Mr. Crocker

MR. CROCKER:  Mr. Chair, our position is quite similar to that of Goldcorp, and I won't be using my full 20 minutes of time any longer, because Mr. Blue has made much of the argument that we would otherwise have made ably.


We are only making submissions this morning on the Goldcorp application, and we are only making issues with respect to the threshold issue; that is:  Does section 19 of the OEB Act provide a statutory basis for Goldcorp's application?


Our general position is that section 19 of the OEB Act does provide a statutory basis for Goldcorp's application.  We think the case law can be interpreted to support that position.


We think the position of those parties, the Board Staff and Schools, that there is -- there has to be a specific power provided to allow the application to be made, creates an interesting academic argument, but, in our submission, the legislature doesn't provide a broad, sweeping power as described in section 19(1) if there -- if the approach is to take a limited, narrow interpretation of how it can be accessed.


And we submit, with respect, that is the position being taken by Schools and by Board Staff.


In any event, it seems clear and obvious to us that if section 19(1), it is your view, doesn't allow you the -- doesn't provide access as we have suggested, that subsection (4) clearly allows you to entertain the application.


In our view, the only real issue is whether Goldcorp's challenge of the Transmission System Code is within the Board's jurisdiction.  And, as Mr. Blue -- as my friend Mr. Blue has suggested, I think it is quite broadly believed, by those who have made submissions to you this morning, that it is within your jurisdiction.


The Snopko case has been relied on by a number of parties, and we relied on it, as well.  We relied on it for the position that the Board's jurisdiction must be construed - and the particularly section 19 must be construed - broadly.


I want to talk about Snopko a little bit.  Snopko was a contract dispute.  It had to deal with natural gas, but it was a contract dispute.  And the appellants challenged the -- brought an application to the court to review the position of the parties with respect to the contract.


And both the Superior Court and the Court of Appeal said, We don't have that jurisdiction.  It's exclusively within the -- to be given to the Energy Board.


And there are just two paragraphs of the decision I want to cite for you, and in the version -- I am not sure who gave you what versions, but in the version that we have cited to you, it is paragraph 24 and paragraph 27 I would like to cite.

"I am unable to accept the appellants' submission that the legal characterization of their claims determines the issue of the..."

The appellants in this case wanted the court to consider this matter, not the Energy Board.


So we go back:

"I am unable to accept the appellants' submission that the legal characterization of their claims determines the issue of the Board's jurisdiction.


In other words, just because this is a contract dispute doesn't mean the Board loses jurisdiction here.  It is the substance, not the legal form of the claim, that should determine the issue of jurisdiction, if the substance of the claim falls within the ambit of section 38 of the Board's jurisdiction, whatever legal label the claimant chooses to describe it.


As Pennell J. stated in...:

"Whatever may be the form of the issue presented, it is in substance a claim for compensation in respect of a gas right, and damage necessarily resulted from the exercise of the authority given by virtue of the order of the Ontario Energy Board."


In other words, it is the issue of whether the elements of the Transmission System Code are -- take it another way.  Take it back.  It's -- the issue is whether the Board has the jurisdiction to determine whether the elements of the Transmission System Code cited by Goldcorp are ultra vires or not.  And in our respectful submission, that is the substantive issue before you.


And the court goes on in section 27 to say:

"Section 19 provides that in the exercise of its jurisdiction the Board has in all matters within its jurisdiction authority to hear and determine all questions of law and fact.  This generous and expansive conferral of jurisdiction ensures that the Board has the requisite power to hear and decide all questions of fact and of law arising in connection with claims or other matters that are properly before it.  This includes, inter alia, the power to rule on the validity of relevant contracts and to deal with other substantive legal issues."


In my respectful submission, if, as in Snopko, the Board has jurisdiction to deal with matters of contract between two parties, it certainly has the jurisdiction to deal with the substantive matter, and if section 19 in itself doesn't allow access, then, as Mr. -- as Mr. Blue has said to you, there are a number of other ways that they could get that matter before you.


And a discussion of that, as put forward by Schools and CCC and Board Staff, in our respectful submission, narrows the jurisdiction of the Board in an artificial way, which is not supported by any of the words of the legislation and not supported by any of the interpretation given by courts in any of the cases we have cited.


And in our respectful submission, without that language, which suggests that the section should be interpreted narrowly, and in my respectful submission, the language goes entirely the other way, it would be inappropriate for the Board to interpret it that way.


And that general position about narrowing language can be seen in the Enbridge Gas Distribution case that -- the Court of Appeal decision which we also cite.


In our submission, therefore, Mr. Chair, it would be artificial -- an artificial narrowing of your jurisdiction to limit the access to the broad, sweeping, curative power that the legislature has given in section 19 if you deny the -- Goldcorp's application to get it before you in this way.


MS. SPOEL:  Mr. Crocker, could I just ask you a question about your paragraph 15 in your written submission?  You refer in paragraph 15 to the ability of the Board to review its own decisions, both by virtue of the Statutory Powers Procedure Act and our rules, and I just wondered whether the code -- whether you were contemplating that a code, which is more like a legislative -- I view it as being akin to a municipal by-law in a way.  It's more of a legislative function than an adjudicative function -- whether your view is that we can review those as if they were decisions made by the Board in the way contemplated by the Statutory Powers Procedure Act, because that seems to me to be what you are arguing in paragraph 15 of your submission.


MR. CROCKER:  Yes.  That is what we argued.  I should point out -- thank you for bringing my attention to it.  The reference should be to subsection 21.2(1) of the Statutory Powers Procedure Act, not 1.


And I concede that, generally speaking, your power to review -- and it is reflected in the jurisdiction given to other tribunals, the Municipal Board and others, to review their own decisions -- is generally applied to decisions made in the course of cases, as opposed to --


MS. SPOEL:  And would you suggest then that if one wanted -- that this is a more appropriate way, or that this provision to review would somehow trump the provisions in section 70 of our act, or 70.1, dealing with how codes get amended and the kinds of notice and comments that are required to amend codes?  I mean, isn't amending a code reviewing it?


MR. CROCKER:  Yes and no.  Yes, reviewing it could be amending it.  However, with the way in which this application is brought, I suggest it is not really an application to amend.  It is an application inviting you to reconsider something that you have previously done, a decision that you have previously made.


We were searching around to find other avenues which might be used here, should you not be comfortable with the simple wording of 19(1) -- subsection 19(1) and 19(4).


I don't mean to suggest that this should be -- this should trump the amending powers in section 70, nor do I think it is necessary.  But if you are looking around, I think that the way in which "decision" is used, when your powers to review are provided, can be used here to review the elements of the Transmission System Code which are at issue for Goldcorp.


MS. SPOEL:  Okay.  Thank you.  That is helpful.


MR. SOMMERVILLE:  Thank you, Mr. Crocker.


MR. CROCKER:  Thank you.


MR. SOMMERVILLE:  The Board will take its morning break, and we will resume at quarter after 11:00 with Mr. Tunley.  I think you are up next.


MR. TUNLEY:  Thank you.


MR. SOMMERVILLE: Thank you.


--- Recess taken at 10:49 a.m.


--- On resuming at 11:17 a.m.

MR. SOMMERVILLE:   Thank you very much.  Please be seated.  Mr. Tunley.

Submissions by Mr. Tunley

MR. TUNLEY:  Thank you.  Like Mr. Blue, I propose to spend most of my time on the first issue, as to whether section 19(1) of the act confers the right to hear this application as a stand-alone matter.


And, in summary, Board Staff's position is that the right of a person to bring an application for relief before a statutory tribunal can't simply be read in to a provision conferring jurisdiction, even a broad and generous provision like section 19(1), but, rather, that a right to bring a proceeding to the Board as a statutory tribunal must be found in the statute expressly.


And that proposition, simply put, has been stated by the Supreme Court of Canada in the CITT case, which I have provided to you very recently.  It is in tab 4 of the Board Staff book of authorities.  It is -- I regret the pages are not numbered, but it is paragraph 44.


In this case, the Supreme Court is dealing with the right of access of a negotiating party --


MS. SPOEL:  Sorry.  My tab 4 of my volume has the Graywood decision.


MR. TUNLEY:  The Board Staff book of authorities at tab 4.


MS. SPOEL:  Yes.


MR. TUNLEY:  I'm not sure I can help you.  I have Northrop Grumman v. the Attorney General of Canada.


MS. SPOEL:  I'm sorry.  It's tab 4 in the index, but it has been mis-tabbed in my volume.  It is actually behind tab 5.  I have it.  Thank you.


MR. TUNLEY:  All right.  Thank you.  Sorry about that.


MS. SPOEL:  No, that's fine.


MR. TUNLEY:  Paragraph 44, the court here is dealing with, as they say:

"It is suggested that the CITT provides an efficient dispute resolution mechanism to which there should be ready access.  While the CITT may be an efficient dispute resolution vehicle, it is a statutory tribunal and, access to it must be found in the relevant statutory instrument."


And that, in my submission, is the issue exactly before you.  In my submission, sort of an appeal to the broad general public interest that you are expert and that you are efficient and so on, isn't going to help if in the abstract unless there is a provision in your statute that allows access to these parties.


So the question then becomes:  Is section 19(1) itself such a statutory right of access?


In our submission, to answer that, you need to look at the Board's enabling legislation as the context.  And as we did that in our factum, up to paragraph 42 you will see we looked at the statute and saw there were many provisions granting access.  All of them place clear limits on who could bring the application, for what purpose and under what conditions.


So the problem for the applicants in trying to read in a broad, unstructured right into section 19(1) is that all of these provisions that are specific in your enabling legislation would simply be superfluous or tautologist.  They wouldn't be needed if anyone and anyone, at any time, could bring an application under section 19(1).


Now, I have given you the Sullivan text.  It is in our authorities at tab 9.  But it is a basic principle.  You don't need to go to it, because if an interpretation of legislation that leads to a tautologist result is to be -- is not to be adopted -- and, again, the Supreme Court says that in the CITT case in the very paragraph before the one I referred you to.


The court says in this context:

"There would also be no reason for the CITT Regulations to refer to each specific trade agreement if anyone contracting with a government institution had standing before the CITT solely on the basis of Article 502(1) of the Act."


So in my submission, it is clear, in light of these provisions in the act that are specific, that you cannot read in and should not read in a general right of access into 19(1).


Mr. Blue says, Well, none of those specific provisions that I have cited specifically rule out and say, But you cannot generally access 19(1) as an alternative.


And of course why would they?  The point isn't that they don't rule it out.  The point is that 19(1) itself does not contain any language referring to any right of any person to bring any application at all.  It is simply a statement of jurisdiction.


Mr. Blue says, Well, the words aren't there saying, But this section can't be relied upon as a stand-alone.  But, in my submission, as interpreted by the Court of Appeal in the Snopko case, which Mr. Blue cites, it is clear that it can't be relied upon as a stand-alone.


In our factum at paragraph 46, and in the case, which is at tab 12 of Mr. Blue's authorities, it is paragraph 24 of the court's decision.  The court states:

"I am unable to accept the appellant's submission that the legal characterization of their claims determines the issue of the Board's jurisdiction."


Clearly that's correct.

"It is the substance not the legal form of the claim that should determine the issue of jurisdiction.  If the claim falls within the ambit of section 38, the Board has jurisdiction whatever the label the claimant chooses to describe it."

I'm sorry, I'm reading from the wrong paragraph.  I should have been reading from -- sorry, yes.  No, I am in the wrong paragraph.  I need to go to paragraph 27, which is the interpretation of section 19.


It is good to put it in that context, but, the court says at paragraph 27:

"Section 19 provides that, in the exercise of its jurisdiction, the Board has in all matters within its jurisdiction authority to hear and determine all questions of law and of fact.  This generous, expansive conferral of jurisdiction ensures that the Board has the requisite power to hear and decide all questions of fact and of law arising in connection with claims or other matters properly before it."

And it is those words, in my submission to this Panel, is clearly distinguishing the expansive conferral of jurisdiction, which is the subject of 19(1), from the question of whether or not there is a matter properly before the Board which raises that subject.


And by adding those words and putting those words in its interpretation of section 19, in my submission, the court has, in effect, pointed out that because they're not there - as Mr. Blue puts it, there are no words there - they're nevertheless part of the law and that is how you are to interpret section 19(1), that it can only be exercised in the context of a matter in which the issue has been raised properly before the Board.


I want to briefly on this issue distinguish the cases cited by the applicants, because, in my submission, they don't support the interpretation that is put to you.


The CPR and Canadian Oil and Gas case is a decision of the Supreme Court of Canada in 1912, upheld by the judicial committee of the Privy Council.  In our factum at paragraph 51, we have set out, in full, the statute that was under consideration by the court in that case.  It is section 26 of the Railways Act.


And if you look with me at subsection 1(a), that is the part of the section that confers or creates access to the tribunal.  It says:

"The Board has full jurisdiction to inquire into, hear and determine any application by or on behalf of any party interested, (a) complaining that any company..."


Et cetera.  So that is the right of access.  Then if you look at subsection (2), separately set out, "The Board may order" various things, and then in the last line and a half.

"...and for such purposes has full jurisdiction to hear and determine all matters whether of fact or law."


So, again, the statute separates out these two aspects of the situation.  And when you look at the decision of the Supreme Court, which is quoted, Mr. Justice Davies, in paragraph 24 of Goldcorp's submissions and Lord Justice -- Lord Dunedin in the judicial Privy Council cited in paragraph 25, both of them cite 26(1)(a).


Neither of them refer to 26(2) as the basis for the court's decision in that case.


I will briefly mention the Saskatchewan Power case, secondly, which Goldcorp cites at tab 4 of its authorities.  Our position you have seen in our factum.  Really, that provision before the Federal Court in that case was more akin to subsection 19(4).  It gave the Board, the National Energy Board in that case, the power to enquire into and determine matters.  That's essentially what 19(4) does.


But crucially, I need to respond to Goldberg's invocation of the necessary implication doctrine, because in my submission that doesn't work here either for a number of reasons.  In our submissions we've made the point that it is not necessary to imply the power into 19(1) that anyone or everyone can bring an application, because -- and that doesn't make sense of the legislation.  In fact, it undermines the specific scheme that we have set out.


So by the terms of the doctrine, the criteria are not met here.  But also, I mean, Mr. Blue says with a few keystrokes he could turn his application into a motion for review of the leave to construct, and you can hear it under that provision, for example.


Well, if that is so easy, how can it be necessarily -- or necessary to imply a right to have it heard in 19(1)?  It clearly can't.


The critical point, though, is actually in the Supreme Court of Canada's decision in ATCo, which I think is probably the highest authority on the issue of the doctrine of necessary implication.  That you will find in Goldcorp's authorities, I believe.  No.  Let me correct that.  It is Langley's authorities at tab 3.  I don't need you to turn it up, but in paragraph 73 the court says this:

"The City seems to assume that the doctrine of jurisdiction by necessary implication applies to 'broadly drawn powers' as it does for 'narrowly drawn powers'.  This cannot be."


So when you look at 19(1) and a broadly drawn power, you can't use necessary implication to imply something very specific into a broadly-drawn, in my submission, power.


I want to respond very briefly to Mr. Blue's reliance on the recent Consumers Council of Canada decision, and particularly the interim motion decision of Chairman Wetston in that case.


In my respectful submission, when you review that proceeding, as we did, and look at the notice of motion, it was a motion to review under Rule 42 of the Board's Rules of Practice.


And CCC relied on the Board's own power to review a very recently released decision imposing these charges.  And so there had been a prior proceeding in which a determination had been made to impose the charge, and CCC was seeking to review it under rule 42, to raise precisely a constitutional issue about the validity of what the Board had decided to do, which had not been addressed.  And that is really quite analogous to Mr. Blue's situation.


But the Board did not hear it under 19(1).  There is no reference in Chairman Wetston's reasons to relying on section 19(1) as a stand-alone.  Rather, as was indicated, it proceeded as a motion for review as requested.


And so there is no inconsistency between the position I take today on this issue on behalf of Board Staff and the past practice of this Board.


We have searched, and you see in our written materials we have tried to give you as much as we can about prior reference to 19(1) and 19(4), and there really is no guidance for you.  The principles I have outlined are broad issues of statutory interpretation and jurisdiction.  In my submission, they are correct, notwithstanding my friend's comments.


So I want, then, to deal with any remaining time I have briefly with the criteria that this Board can apply under subsection 19(4).  And again, you have read our material.  You know that Board Staff supports the idea that 19(4) can be used by a Hearing Panel of this Board even when a private party, not a regulated entity, is applying, and even when the relief sought is primarily declaratory relief.


But this Board should, in our submission, have regard to criteria.  We have put together for you some candidates for consideration based on three things, in essence:  The court's jurisprudence on the discretion that they exercise to refuse declaratory relief when it is sought.  We say that is applicable here, because both of these applications -- in both of them that is the primary relief sought.


And then secondly, the second source of our suggestions to the Board are court jurisprudence on the discretion to hear a case, even though it is factually or legally moot.


That is applicable, in our submission, or analogous, because in these cases, by hypothesis, the statutory basis for an application is strictly missing, but this Board has a discretion nevertheless to hear it as a matter under 19(4).


So what are the -- oh, sorry.  The third and very important source of guidance, in terms of exercising your discretion, in our submission, is the statute itself, the context, and you will hear a lot about that, I'm sure, from other parties in their submissions to you.


What we've set out in paragraph 74 of our submissions are a series of considerations, drawn really from Sarne's text on the law of declaratory judgments.  And some of them are obvious, whether there is a real dispute between the parties, whether the relief sought gives rise to practical -- whether it is a practical use or a necessity, whether the questions are hypothetical, but whether there is a causal link between what is sought to be raised and the ultimate view.  In other words, is the issue too remote, too uncertain, too contingent, that it is worth taking the time, really, to declare the rights.


An important one, given Mr. Blue's consideration of other proceedings -- or an important pair are whether there is another proceeding pending or an available alternative proceeding.  Mr. Blue, I think, is indicating there are at least two ways in which he could alternatively raise the issue himself without relying on your discretion under subsection 19(4).


Finally, the public interest.  Clearly cuts both ways.  In our respectful submission, there will be factors of public importance that relate to the Board's own agenda and its control of its process that are -- weigh against hearing some matters.  There will be substantive importance of issues in other cases that weigh in favour.  So those criteria are available.


From the Borowski case in the Supreme Court of Canada in paragraph 77 -- this is dealing with mootness -- we have drawn three more criteria.  Is there a real adversarial context?  Are the parties really fighting about this issue?  Because that is viewed as somewhat fundamental to the adjudicative process in our jurisdiction.  Judicial economy and, in your case, adjudicative economy.  Is this the time for the Board to take the effort and the time to deal with these issues, or can they wait to -- is there a status quo that allows you to wait to have it come up in a more appropriate context?


And finally and, I think, importantly, the overlap in the case of the Board.  In the courts, the courts are concerned about whether by adjudicating moot matters, particularly on issues of public importance, they will somehow stray into the political or legislative role.


I think this Board has recognized, and it was raised in one of the questions from Panel members, that the Board acts in a judicial capacity sometimes.  It acts as a legislator sometimes.  It acts as prosecution counsel.  It appoints prosecution counsel to act in some cases.  And so it has a combination of roles.


And the submission of Board Staff is, you have to have regard to that statutory context and consider, is it proper for a constituted Hearing Panel of the Board to be exercising functions which may more properly belong or typically be exercised by the Board in some other fashion.


So I think I am out of time this round, so I am going to leave it there.  I do have a second chance, so -- unless there are questions from the Board.


MR. SOMMERVILLE:  The Panel has no questions.


MR. BLUE:  What is the second chance that the Board counsel has?


MR. SOMMERVILLE:  Well, I presume he will be addressing the Langley application.  Is that what you mean, Mr. Tunley?


MR. TUNLEY:  Yes, it is, exactly.


MR. BLUE:  Thank you.


MR. SOMMERVILLE:  Thank you.  Mr. Warren.


MR. WARREN:  I think -- with apologies, Mr. Chairman, I think Mr. Rubenstein has decided he would prefer to go, because his position and mine diverge on one aspect.


MR. SOMMERVILLE:  Mr. Rubenstein.

Submissions by Mr. Rubenstein

MR. RUBENSTEIN:  Thank you very much.


SEC adopts the position of Board Staff and the Consumers Council with respect to the first question on section 19, specifically section 19(1).


I just want to address some issues that were brought up.  Mr. Blue had raised that Board Staff, and the intervenors who support Board Staff, have shown that there are no cases that show that 19(1) is an independent authority.  Schools and I think Board Staff adequately dealt with this.


The reliance by Mr. Blue on some cases to show that it does allow this is incorrect.  But, more specifically, we found cases with respect to section 35 of the Ontario Municipal Board Act, which is almost identical in wording to section 19(1) of the act.


If I could bring you to tab 3 of our materials, it is a case of Watt v. Classic Leisure Wear by the Divisional Court.


And at paragraph 16 -- at paragraph 16, the Board in interpreting section 35 of the OMB Act says:

"Thus the Board has jurisdiction to determine legal issues which are incidental to its administrative functions."

And it cites the Toronto City v. Goldlist Properties case.  If you go to tab 4 of our material, at paragraph 35, the Ontario Court of Appeal says, in interpreting similar legislation:

"This appears to draw the distinction between the Board dealing with the validity of a by-law as a free-standing issue, which it cannot do, and making a decision on a question of law as incidental to its administrative functions, which it can do."

We would submit that this is an extremely analogous situation.  The Board can make legal and factual determinations incidental to its administrative functions, setting rates, licensing, all of these other things which allow for applications, rather, method of entry, so to speak, but it cannot do so on a free-standing basis.


If I could take you to -- with respect to the second question, and I think this is where Schools somewhat diverges with the some of the -- Consumers Council specifically.  Our position is that while we disagree with Goldcorp's position on the merits of its application, we do admit it is a serious issue the Board may want to hear.


Further, and more importantly, the Board should allow for some mechanism which allows for any person or organization to come before it to make a challenge to the scope of any delegated authority that is given to the Board.  It is an important check on the Board's code-making power.


This is especially important because Goldcorp has different avenues to address this issue, in application to the courts, or, as Board Staff has brought up, you know, they could pay the amount under protest, and then claim in some sort of action against Hydro One, raise this issue.


We think the Board is preferable for a number of reasons.  The first and the most important is the Board is the most appropriate forum for making the legal determinations on the scope of the Ontario Energy Board Act, its own statute.  I think there have been a number of cases which we have cited in our book of authorities.  I won't take you to them.


We have cited the Nor-Man Regional Health Authority case and the Smith v. Alliance Pipelines case which stand for the proposition that when the courts review a decision of the Board, in interpreting its home statute, that they give it a reasonableness standard of review.


And the reason for that is the Board has special expertise in reviewing its home statute.  In the merits of the application of Goldcorp, they're seeking for an interpretation of what the scope of the section 70 powers are in code making.


If we look -- last week, the Supreme Court actually went even further in their case of an Information Privacy Commission v. Alberta Teacher's, which the courts now have given a presumption of reasonableness in reviewing the Tribunal's decision when it comes to an interpretation even of jurisdiction of their home statute.


I could take you to that at paragraph 5 -- sorry, at tab 5, paragraph 39.  I will just read it to you:

"True questions of jurisdiction are narrow and will be exceptional.  When considering a decision of an administrative tribunal interpreting or applying its home statute, it should be presumed that the appropriate standard of review is reasonable..."


The second reason why we think the Board is the appropriate body to hear this if it is feels it is a serious issue is not all affected parties in this matter would be able to go before the courts.  There are financial reasons, but also logistical reasons, that the court would not be welcome to having, you know, so many intervenors take part in such a court proceeding.


We think that the Board's flexible process allows this to happen, and we think, not just ratepayer groups, but distributors who are connected to the transmission system, other electricity transmitters, direct customers like Mr. - like Goldcorp and other such clients.


We think that the most -- if the Board feels that the best way of doing this -- we would say would actually not be using its 19(4) powers, but using a rule 43 motion to review, which is initiated by the Board.


I think Mr. Sommerville in his questioning earlier to Mr. Blue raised the direct link between this proceeding and the proceeding in EB-2011-0106, the leave to construct.  There is specific language that Goldcorp relies on -- that the Board relies on in extinguishing its duty protect under 19(6)(2) to protect the interests, the public interests, with respect to rates; that Goldcorp had said that it would sign a CCRA agreement and within that agreement is how bypass compensation is determined.


We think that if the Board decides to deal with this issue through some other mechanism, that it won't have fully extinguished its duty protect the interests of ratepayers with respect to price.  We think that is very important.


Finally, I just want to address two issues, one issue brought up -- actually, both issues brought up by Mr. Crocker for AMPCO.


With respect to some questioning by Ms. Spoel about the Statutory Powers Procedure Act, it is important to note that the Act - and it is similar wording under section 42, 43, 44 - that the Board can review, vary, cancel decisions and orders of the Board.  The code-making authority is not a decision and an order.


Well, it might be a decision, so in the abstract sense, it is not specifically a decision.


The second was a comment in Mr. Crocker's factum where he referenced -- and this is at paragraph 22, but he referenced the provision -- the RP-2002-0120 case as sort of, Here is an example of a situation where the Board, using its 19(4) powers, had reviewed the Transmission System Code.


And if you look at sort of the heading of that decision, it did do so.  But it is important to recognize when that decision took place, when it was -- initiated that proceeding.


That proceeding was initiated on June 14th in 2002.  And it is important to recognize that section 70.1, section 70.2 and section 70.3 had not been proclaimed into law at that time.


Codes were a creature of the licences.  So if a party wanted to amend the code, they would be doing so only through amending the licences of a specific licensed entity.


You know, the codes were creatures of the licence, where now they are stand-alone delegated authority which are referenced in the various licences.


And the last thing was -- and Mr. Blue takes the position that, you know, yes, there are other ways Goldcorp could reach this application through amending a licence or a motion to review, but these are just procedural issues.  You should just -- it should be liberally interpreted.


I mean, procedures matter, and I think it is very important.  Procedures guide how the Board handles its matters.  It provides for who should be given notice in a particular situation, what the Board can do specifically, under what provision of the act it could -- and what the remedies that it could grant and what the tests or what the requirements are for those

various remedies that it orders.


So as an example, section 96(2) has a much more narrower definition of "public interest" than in many other sections of the act, whereas a rule 44 -- sorry, a rule 42 motion to review initiated, under rule 44, there are specific threshold requirements that must be met by the applicant, where this isn't the same thing under rule 43, so these are important considerations that should be considered.


And while a Board Panel can't bind another Board Panel, parties are looking for regulatory consistency, and they look at the decisions of the Board for guidance next time.


If there are any questions, those are my submissions.


MR. SOMMERVILLE:  Thank you, Mr. Rubenstein.


Mr. Warren?

Submissions by Mr. Warren


MR. WARREN:  Thank you, Mr. Chairman.


I have four points.  First is a response to Mr. Blue's argument that when interpreting section 19 you should have regard to two criteria.  One is the purposive nature of legislation and the other one to the liberal interpretation of it.


I pause to note that when counsel relies -- urges upon you a liberal interpretation of a statute, it is one desperate step before throwing themselves on the mercy of the court.


In the context of purposive, I would ask you to turn - I should have said as a preliminary matter, if you could have our book of authorities and our factum before you, that would be helpful.


At tab 3, members of the Panel, of our book of authorities is the Snopko decision to which my friend Mr. Tunley referred.  Again, by way of preliminary matter, I adopt the very able submissions of Board Staff counsel, and we, I think, diverge on only one point, to which I will return.


Against that background, if you could turn to the Snopko decision, which appears at tab 3 of our book of authorities.  Mr. Tunley --


MS. SPOEL:  My apologies.


MR. WARREN:  Mr. Tunley referred you to paragraph 27.  I am going to refer to the same paragraph, but for a different purpose.


In the second sentence in that paragraph, and I quote:

"This generous and expansive conferral of jurisdiction ensures that the Board has the..."


And I would like to underscore the following word:

"...requisite power to hear and decide all questions of fact and law arising in connection with claims or other matters that are properly before it."


The term "requisite" is a key to understanding the reason why section 17 exists, which is to give the Board sufficient authority to address issues of law for matters that come -- otherwise come before it under its statute.


And it is dealing with a problem that existed historically, which is, when questions of law were raised before regulatory tribunals there was some question about whether or not they could deal with them.


And in order to understand that, it is instructive to turn to the Conway decision, which is at tab 2 of our authorities.  Now, the Conway decision deals -- is significant because of its -- it is the definitive statement of the Supreme Court of Canada on the authority of regulatory tribunals to deal with constitutional questions.


But in the background to it, the court has an exhaustive -- I should say thorough examination of the authority of regulatory tribunals to deal with issues of law.


And I am going to refer you to paragraph 68, which appears on page 25 of the decision.  There the court, quoting a decision of Justice Gonthier, says:

"Based on these principles, Gonthier J. concluded that the following determines whether it is within an administrative tribunal's jurisdiction to subject a legislative provision to Charter scrutiny.  Under the tribunal's enabling statute, does the administrative tribunal have jurisdiction, explicit or implied, to decide questions of law arising under a legislative provision?"


That is what section 19 authorizes you to do, is when you've got a matter before you otherwise, you can deal with questions of law related to it.  It is not, in my respectful submission, as Mr. Tunley has said, a free-standing authority to address any question of law that may come before you.


My second submission relates to the special-purpose charge matter.  I should say in passing that it is one thing to be confronted with decisions that you have dealt with, another one to be confronted with decisions in which you have lost.


[Laughter]


Mr. Tunley has dealt with the way that matter came before you.  Section 19 arose in that case only because prior to Conway there was some question about your authority to deal with constitutional questions.  Conway ultimately disposed of that.


So it was, as my friend Mr. Tunley has said, an issue about reviewing something the Board had done.  It was a rule 42 proceeding.


My third submission deals with the factual context in which this case arises.  And I would ask you to turn to tab 1 of our book of authorities, which is the decision of this Board on the leave-to-construct application.


And turning to page 11 of that decision, I want to refer you to the following two passages and read them, with permission.  The bottom of page 11, the hearing panel said:

"Goldcorp confirmed that it intended to transfer the facilities to Hydro One at no net cost to Hydro One, and therefore the transfer will not adversely affect electricity rates.  Goldcorp further submitted that it will..."


And I underscore the following words:

"...follow the Transmission System code economic evaluation and the CCRA to achieve the stated objective."


And then on the top of page 12:

"With respect to the matter of impact on ratepayers, as noted earlier in this decision and order, due to the fact that the proponent is paying for the facility, there is no ratepayer impact to be assessed.  With regard to the intended future transfer of the assets, Hydro One, as a condition of its licence, is required to comply with the terms of the Transmission System code economic evaluation when entering into the CCRA with Goldcorp, thereby holding ratepayers harmless.  Hydro One has an ongoing requirement to comply with the Transmission System code, and adherence to the economic evaluation provisions is a matter to be examined when Hydro One applies to have assets added to its rate base in a cost-of-service application."


In my respectful submission, what flows from those passages is that not only was Goldcorp silent on the issues it's raised in this application, it by necessary implication can be found to have said to the Board, We will comply with the Transmission System code.


And I ask the question rhetorically:  Would the framework of analysis in that application have been different if Mr. Blue's client had said, Oh, by the way, the Transmission System code provisions dealing with bypass are not binding on us?


And it is for that reason, I say with respect, that this application should be an application to review that decision.  What my friend, Mr. Blue, is saying by arguing that section 19 is a stand-alone authority, is he's disconnecting, breaking the tether between the factual context and his client's own submissions in that case and the legal issue he wants to raise, and that, I say with great respect to Mr. Blue and his client, is inappropriate.


Which leads me to my final point, where I disagree with my friend Mr. Rubenstein.


The Board should not exercise its discretion under section 19(4) in this circumstance, to allow Mr. Blue and his client to do an end run around what happened in that decision.


That is what would be happening.  In my respectful submission, that is not an appropriate circumstance for the Board to exercise its discretion under section 19(4).


Those are my submissions.  Thank you.


MR. SOMMERVILLE:  Thank you, Mr. Warren.


I think that brings us back to you, Mr. Blue, for reply.


MR. BLUE:  Mr. Chairman, inasmuch as the Langley application involves similar issues, and there are those who oppose the Langley application, they may -- and they are very good counsel, they may say something that the intervenors here have not said to which I might have to refer.  So I want to reserve my reply to be the last person to reply.


MR. SOMMERVILLE:  I can't guarantee you will be the last person to reply, but if you want to wait until after the submissions in Langley have been made, then --


MR. BLUE:  I think that would be safer for my client.


MR. SOMMERVILLE:  We will accede to that request, Mr. Blue.


MR. BLUE:  Thank you, sir.


MR. SOMMERVILLE:  Mr. Lees?

Submissions by Mr. Lees

MR. LEES:  Thank you.  We do adopt the submissions of Goldcorp, as well as AMPCO, with respect to section 19(1).


In our submissions, there is a statutory basis for the application under section 19(1).  As well, in our situation there is a court order that has been obtained by two interested litigants to resolve an interpretation matter which falls under the extensive jurisdiction and expertise of the OEB.


In the alternative, we feel that it is appropriate for the Board to hear this matter on a motion of its own initiative.  In our submission, it would be efficient, it would produce a fair and full record, and would also provide certainty for the industry as a whole, as this matter has been opined upon by the Staff and raised an issue of importance.


MR. SOMMERVILLE:  I just want to be clear, Mr. Lees, about what it is that you're saying.  Mr. Blue's position - and you can correct me if I am misstating it, Mr. Blue - is that there doesn't have to be any underlying application or incident in order to allow for an application pursuant to 19.1 -- or 19(1), that a matter can stand completely on its own without any antecedents whatsoever, and the Board would be obliged to hear it pursuant to section 19(1).


Is that the position you are taking, or are you taking the position, as I read it, that there are some underlying issues here that change that?


MR. LEES:  Both.  I would adopt the broad discretion or the broad position initially, and in Langley's position there are underlying factors, as well, and then, in the alternative, it would be that the Board has the ability to make a motion on its own, and, if subsection (1) is not followed, then it should make a determination under -- or a motion under subsection (4).


MR. SOMMERVILLE:  So it is all of the above?


MR. LEES:  Yes.


MR. SOMMERVILLE:  Thank you.


MR. LEES:  Not wanting to go over what has been discussed before, I do think there are two important things to note with respect to section 19 of the act, and they are as follows.


In section 19(1), you have an extremely expansive mandate that has been given under the act to the Board.  And in subsection (6) the Board has exclusive jurisdiction, and it is these two factors that open up the possibility for an application under section 19(1).


In our view, section 19(1) provides an expansive jurisdiction, and that is why the Board has a gate-keeping function under the SPPA and various other provisions in the act.  It has an ability to control its process through the methods of hearing.


We submit that it is not a tautology that there are specific statutory provisions that provide for rules for certain disputes.  That helps to clarify to the Board how those disputes will be adjudicated, but at no time takes away from the expansive and the exclusive jurisdiction that has been provided in section 19(1).


In our submission, if that interpretation were followed -- and I call that a pigeon-holing impact, so you have broad, broad jurisdiction - in fact exclusive jurisdiction - and yet you have to fit into a certain pigeon hole in order to get to that and obtain that jurisdiction -- would mean that effectively you only have jurisdiction in name, not really substantively.


And the impact of those statements does not, in any way, take away from the ability of the Board and its jurisdiction under section 19(1).  In fact, I would say it goes the other way.


If you were to say the only application that could properly be before the Board under section 19(1) is an application that has its support and is founded by another section of the act, then you would be rendering superficial, essentially, the wording in section 19(1).  It would mean nothing.


Why have it in there?  You would have very specific pigeon holes about what the Board can adjudicate on.  The act doesn't say that.  It provides exclusive and expansive jurisdiction.  I submit if we were to follow an interpretation that section 19(1) was not free-standing to provide a right of an application before the tribunal, you would create a huge jurisdictional gap.


It is our submission that that is why the act does not restrict what parties can bring an application under section 19.


And this is one of the key points that differentiates the Northrop Grumman case.  In that case, the Competition Act and the tribunal did not provide exclusive jurisdiction.  It was argued there that this would be convenient for it to be heard.


In the OEB matter, you have exclusive jurisdiction.  So the question then becomes:  Where else do you go?


And I would submit - and this would fall into the second category - that in Langley's situation, the matter was raised at the Superior Court.  There was then a consent order -- and I won't need to take us to the consent order.  I know you have read the materials, but the consent order that was given by the Superior Court judge specifically talked about this matter being raised by the OEB.


Why?  Langley's position at the time was that it agreed that the matter was properly under the jurisdiction of the OEB.  I know that Enersource is now taking a different position, but the order speaks for itself.


I also suggest that, under section 19(1), Langley's matter is also unique from the standpoint that the compliance bulletins which are now posted on the OEB website suggest a particular interpretation of the act, which has an impact on Langley.


In order to resolve this ambiguity - and that is what is being asked for is here is declaratory relief -- how else could Langley possibly get before the Board?


I would say it couldn't if a narrow interpretation is taken where it is only that you can use section 19 with the addition of another explicit application as noted in the act.  And what essentially it would do, it would immunize the Board from any particular challenge with respect to the interpretation or to force the Board to actually make a determination.


And that is especially important, considering that the Staff has already opined on the issue and that compliance bulletin has been posted on the website.


The second argument is the doctrine of jurisdiction by necessary implication.  We would support what has been said before and say that here is an example of where there would be no other way for Langley to get declaratory relief for an interpretation of the statute, other than by going in front of the tribunal through 19.


And we suggest that the necessary implication here is for there to be clarity with respect to what the act says.  It is tied to the objectives.  It is wholly efficient to have an understanding of the Board's position with respect to this issue.  And that is underscored by the fact that the Board Staff have taken this position and put a compliance bulletin out there.


I have suggested before that the Board will certainly be able to control its processes.  This is not a flood gate scenario if section 19 was understood on the grounds that I am suggesting.


I would also like to look at it from a different perspective.  Where else would someone like Langley go on an issue like this?  And it is important to remember, when we're talking about jurisdiction, we're talking about a very academic interpretation of the act itself, and that is all that is being put forward in the Langley application.


It has been suggested that this was a compliance matter.  I would suggest that, A, this is wholly different from a compliance matter; but if it was, the compliance route would not provide a satisfactory result for the following reasons.


There may not be a record if the Board simply decides not to pursue a complaint.  How would judicial review follow from that, or what would be the case before the court?


If there was an investigation and the Board followed up on it, the record may not be fulsome, as it will be the municipally -- the affiliate who provides arguments, and there would be not necessarily any input from other interested parties.


I suggest that in this scenario the ambiguity that is required by the act requires a hearing under section 19(1).


I would like to just briefly take you to tab 6 of our case book, and this is the case of the Toronto Electric System.

And beginning at paragraph 27 -- I won't go into it and read from there, but I would like to read the second paragraph from the top on page 10, where the court states:

"In my view, there is nothing in either the language of section 44(1)(b) or its statutory context to suggest a narrow interpretation.  Moreover, such a narrow reading would be inconsistent with the broad purpose of the act, which is to regulate all aspects of the gas distribution business and not simply those aspects that involve a direct business relationship with gas vendors."


And I would suggest that this is analogous to what we're trying to do here.  Instead of it being limited to a particular pigeon hole under the act, and then that would be narrowly confined, the court here is saying, No, look at the purpose behind the act.  We don't want a narrow interpretation.


And it would appear from some of the case law at tab 8 -- and this is the Graywood decision -- and albeit it is a very minor reference, but at paragraph 48 of the Graywood decision, at tab 8, recognizing that this dealt with a number of other issues, but at paragraph 48 the court -- Divisional Court says:

"The applicant also sought a declaration that its subdivision project is governed by the new code."


Then it talks about some other issues.  But the court then says:

"It is not appropriate for this court to usurp the function of the tribunal by making such orders."


So I submit that based on this, if the applicant was seeking a declaration about which act applied and the Divisional Court is saying that is for the OEB to decide, then clearly they were able to do it without having some other piece of -- some other pigeon hole that they could put their fingers on.


I do want to be very clear that this is an application seeking a declaration.  It is not enforcement.  Both Langley and Enersource agreed to the court order.  It could have been otherwise, had it -- had there been an argument about it going a compliance way.


No penalty is being sought here.  And I submit that this does not lend itself to a compliance complaint.  That is an enforcement provision.  I would think the police don't issue staff bulletins about how they're going to enforce the law.


What I am asking about here is the ambiguity that has been raised by the staff in the compliance bulletin.  And it is clear that, from the compliance bulletin, that they're talking very generally about issues, and therefore there is clearly an ambiguity on the act.


So it is an entirely different issue.  It is not talking about a black or white, has there been a contravention.


Fundamentally the question is, what is the enforceable provision in this scope of section 73?  It is not a matter of the exercise of enforcement direction.


Finally, with respect to the Board's motion under section 19(4), it is our position that if this Board does not grant the threshold issue on section 19(1), that this is an appropriate decision for the Board to proceed.  We adopt the factors that have been suggested by the Board and say that in this scenario all of the factors that have been canvassed definitely suggest that the Board should make a motion on its own.


You have as adversarial interests that are involved.  You have a clear ambiguity.  And it would be in the interests of this Board to resolve this matter before further steps are taken by affiliates to rely on the compliance bulletin or for private companies to decide their business affairs and how they're going to decide to compete.


In our view, it is important for this Board to make a transparent decision and also be the adjudicator at first instance.


Those are my submissions, subject to any questions.


MR. SOMMERVILLE:  Mr. Lees, what process would you -- if the Board were to decide to proceed pursuant to 19(4), for example, what process would you suggest that the Board follow in order to execute that?  What would that proceeding look like?


MR. LEES:  I suppose I should start with -- with what's been done in the staff bulletin, it appears to me like it is narrowly confined to an interpretation of some of the decisions that are out there, which of course we agree with.


So it would be possible for the Board, I think, to limit participation to the interested parties who have come forward to date, because it really is an interpretation issue.  That would be one way that the Board could look at this and say, in interpreting the statute with a reflection upon the objects and purposes of the statute.


I suppose the only other way that I could see doing it would be, the Board has now sent out its -- or its Staff, rather, has sent out its compliance bulletin to the industry.  And in this respect it may be better to -- while I still think ultimately it is a matter of statutory interpretation, maybe it would be better for the Board to at least have some policy and some of the submissions behind it in making its choice, and it may make a recommendation if it were to want to change that.  So I suppose the other way would be a more open procedure, inviting submissions.


But I think the primary instance that I would suggest is, this is really a matter of resolving ambiguity and interpretation of the statute that I do believe falls squarely within the jurisdiction.  So it could easily be limited to a consideration by the Board to a few interested parties.


MR. SOMMERVILLE:  Okay.  Thank you.


Mr. Fortini, I note that we forgot to give you -- and you didn't put your hand up -- to give you your five minutes.  Do you want to wait until the sort of Langley process has finished to provide your five minutes, or do you want to do it now?


MR. FORTINI:  I am totally in your hands, Mr. Chair.


MR. SOMMERVILLE:  Well, let's do it now.


MR. FORTINI:  Thank you.

Submissions by Mr. Fortini


MR. FORTINI:  And for the record, I didn't want to interrupt.  Things were going so well.  So thank you for the opportunity.


As stated at the outset of this hearing, Hydro One has not filed written submissions with respect to the threshold questions A1 and A2.  Hydro One thanks the Panel for the opportunity to go on the record with oral submissions, and I will endeavour to keep them very brief.


Hydro One is clearly an interested party, as the ultimate matter to be determined in the Goldcorp application has impact on rates, and accordingly, as a licensed transmitter in the province that takes guidance from the Transmission System code and the OEB, the Board's decision will have an impact on corporate policies on how Hydro One manages its business.


On the issues before the Board this morning, Hydro One substantially adopts the positions of Board Staff and, to some degree, the Consumer Council of Canada.  Specifically, Hydro One agrees with the information set out in paragraphs 28, 29, and 30 of the Board Staff's submissions; namely, that the Board clearly has broad authority to carry out its statutory mandate.


It is our view the Board has power to grant declaratory relief.  However, the Board's powers under section 19 can only be exercised in a proceeding that is properly before it.  It's, in our view, questionable whether Goldcorp's application is properly before this Board in its adjudicative capacity.


With respect to section 19(4), Hydro One is guided by the factors set out in paragraph 74, and particularly as articulated in paragraphs 89, 90, and 93 of Board Staff's submissions regarding some of the factors that are appropriate for consideration by this Panel; specifically, the economic use of scarce adjudicative resources, the availability of adequate alternatives, and consistency in the Board's decision-making process.  We were -- we found those comments to be very helpful.


And that concludes Hydro One's remarks, and I thank you again for the opportunity to go on the record.


MR. SOMMERVILLE:  Thank you, Mr. Fortini.


The Panel has no questions, thank you.


MR. FORTINI:  Thank you.


MR. SOMMERVILLE:  Mr. Hunt?

Submissions by Mr. Hunt

MR. HUNT:  Thank you, Mr. Chair and Panel members.  I appreciate the opportunity for Powerline to be heard.


As you -- I would like to ask you to put before you the materials that I have filed with the Panel and Board, and I will try not to refer to them extensively, but I may throughout the course do so.


By way of preliminary comment, Powerlines' position is the same, parallels, that of Langley, in that we agree that section 19(1), as Mr. Blue has stated, is a stand-alone provision, based upon the nature of the act and the need to protect competing interests.


There is also in this case, as in Langley's case, some additional factual information that the Board may wish to consider, and also we, in the alternative, agree that section 19(4) is also an instrument through which the Board can hear these matters and make a decision on them.


It is our submission that the Board definitely does have jurisdiction.  Both the substantive matters relate to an interpretation of section 73 of the OEB Act.  So it is a statutory interpretation well within the purview of the Board, in our submission, as to what business activities an affiliate of a municipally-owned electricity distributor may engage in.


Consistently throughout, when we started the application to the Board back in September of 2009, we have requested a decision following a hearing which provides reasons for the decision.


I would just like the Board -- I know that you have before you the decision of Mr. Justice Shaughnessy in this matter wherein the matter was stayed pending a determination by the Board and the exhausting of any appeal process.


And that was a consent order.  Enersource consented to it.  We didn't fight for it.  It was something that we agreed that the Board had authority over.  And there was some discussion, and now Enersource, from the materials that I have read, takes a different position.


I just want you to note that that order is on consent, as is the order in Langley.


Now, when we brought our material -- when we got the court order, we immediately sought direction from the Board in respect of guidance as to the protocol and procedures to follow for presenting the application to the Board.


Now, I am just going to read a letter and just -- basically, it is from Mr. Gasparado, and I unfortunately don't have it before the Board.  I didn't think I would have to, but it says:

"The court's direction is something that the Board has not experienced previously.  As a result, it may take a number of weeks to determine the appropriate response."

So we tried as best we could -- and this letter was dated in November of 2009, and we have been waiting all of this time to appear before the Board.  So the Board did -- and we appreciate very much that it allowed us to be an intervenor in this matter, because our interests, as I said, are parallel to those of Langley.


Now, I am not going to go through the factual situation here, because, as I have said, it is very similar to the factual situation of Langley.  Of course it involves a private contract, but it also involves the necessity for the interpretation of the Ontario Energy Board Act.


Now, one of the things that Mr. Lees referred to is the existence of Board Staff policies.  Now, as Mr. Lees also pointed out, there are no reasons given for these policies, and it is clearly stated on the policies that these are not OEB decisions.


Now, there is a requirement under the Statutory Powers Procedure Act and, in my submission, in Dunsmuir, which governs all administrative tribunals, and in the court order itself, that written reasons be given.


That's because of the need to determine whether or not there would be an appeal, because an appeal would be contemplated in a situation where the Board makes a perverse decision.


MR. SOMMERVILLE:  That is very unlikely, Mr. Hunt.


[Laughter]


MR. HUNT:  It is, indeed.  But I would just say that the Board has to make decisions that fall within a range of possible defensible outcomes, and these have to be defensible in respect of facts and law and illustrate the existence of justification, transparency and intelligibility in the decision-making process.


In addition, the Ontario Energy Board can and should interpret its own legislation as I have said, not only because it is required to do so to determine what lies within its mandate, but because of its role in protecting the public, where monopolies have been created from economic oppression.  This is clearly set out in section 1 of the act.


The Board has expertise, and I would draw your attention to my submissions in the decisions by the Court of Appeal.


Now, one of the things that puzzles me about the decisions by the Board Staff or the bulletins by the Board Staff is that these were pronouncements that are given the -- that people may have the illusion are Board decisions.


If they take on that status, then I am going to say that the Board would be abdicating its responsibility.  It would be like bringing a matter to the court and having the court staff make a decision on it.


I am a neophyte to this Board, but I have been before others and I have been an arbitrator and I have been chair of other tribunals, and I wonder what role the Board Staff has?  I have never before been involved in a process where there have been submissions made by tribunal staff on the merits of a matter that comes before a tribunal.


Surely this offends against the basic tenets of natural justice where an entity both advocates in a matter and is charged with making a decision in the same matter.


Powerline wishes the Board to consider the fact that its legislation, and in particular section 73, includes a list of permitted business activities, that street light servicing is not on that list.  To do this, OEB has to interpret its own legislation and make a decision in writing that is supported by clear and cogent reasons.  To do otherwise would be unfair to my client, the public, and would not be consistent with the duty of a Board as an administrative tribunal.


Thank you.


MR. SOMMERVILLE:  Thank you.  I believe Board Staff is...


We have a decision to make as to whether we're going to try to carry on bravely through the remaining submissions.  It is now 12:30.  We could take a break at this stage for refreshment and then come back to conclude.


Is there a feeling in the -- do you want to press on?  It looks to me we've got another hour and a half of submissions to hear, something of that nature.


There being no submissions on the point, the Board will break for lunch, and we will reconvene at 1:15.  We will begin with Board Staff, to be followed by Mr. Mark, and then EDA counsel, and then we will have the reply submissions from the proponents.


Thank you.


--- Luncheon recess taken at 12:30 p.m.

--- On resuming at 1:19 p.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.  Is there anything before we begin?


Mr. Tunley.

Submissions by Mr. Tunley

MR. TUNLEY:  Thank you.  I don't need to re-cover anything that I have covered previously.  Instead, I simply want to focus briefly on the statutory context for the Langley application as a contextual factor or a consideration for you to have in mind in dealing with the discretion and its application under section 19(4) in the Langley matter.


I just want to remind you -- I know you know they're there, but in paragraphs 82 to 84 of Board Staff's factum, we have outlined some material facts, particularly that under section 112.2(1) an order respecting compliance, quote, "may only be made on the Board's own motion" under that section.


It is Board Staff's submission that you should consider the Board has not seen fit to bring such an application.  Clearly it has the right to do that and it has not.


I submit, also, very briefly, it is clearly not within subsection 19(1), even if you decided that that had some ability to put private applicants to bring matters before the Board under 19(1), it could not, in our respectful submission, include matters of compliance within section 112 and following.


I do want to acknowledge, as well, and I know Board members are aware, but under those provisions - section 112.1 and following -- specific remedies can be sought, administrative penalties, audit and revocation of licence type remedies, and I want to acknowledge, as well, that when those remedies are sought, procedural protections apply.


There is a requirement for highly particularized allegations in a notice of intention.  Independent compliance counsel are appointed and walled off from the rest of the Board.  Disclosure, order of proof and onus of proof become significant issues and, again -- so those are provisions that apply when those remedies are sought.


I want to say, briefly, about compliance bulletins, I think really three things.  First, I hope it is clear the compliance bulletins are published on the Board's website as soon as they're made.  They are for the information of the public and members of the various stakeholder groups who may be affected.


Secondly, in my submission, it is good practice for the Board, as they're a regulatory body, to publish views about the enforcement jurisdiction which it has, and it's proactive and considered in court decisions to be good practice.


But, thirdly and perhaps most importantly, and we mention this in the submissions, but Board members are involved -- individual Board members are involved in reviewing those compliance bulletins before they're posted.


So those are considerations which we ask you to have in mind.


And really, then, the issue for the Board as we see it in this case is whether, under section 19(4), a hearing panel of the Board should extend an opportunity to a party such as Langley to raise issues which the Board itself has not raised.


And Board Staff don't take a position on that, yes or no.  We're not recommending a position.  Obviously there is involvement of Board Staff in some of those background events, but that doesn't, in our submission, provide us with a particular authority to give you direction one way or another.


What it does raise - and I will leave it with the final words of our factum in paragraph 94 - this is clearly an area where there is overlap in the Board's adjudicative, legislative and enforcement roles, and our submission is simply there is merit in the Board having all of that scheme in mind and keeping the various roles separate and using them for separate purposes.


Those are our submissions.  Thank you.


MR. SOMMERVILLE:  Thank you, Mr. Tunley.  Mr. Mark.

Submission by Mr. Mark


MR. MARK:  Thank you, Mr. Chairman.


I don't want to repeat the submissions in our written filings, nor do I want to cover ground that Mr. Tunley has already covered.  But as a prelude to my brief submissions, I just would like to take a moment just to remind the Panel of the statutory scheme.  I won't take the time to take you through the provisions, but there is a very important construct here, in my view, that is set out in the legislation.


The first issue, of course, that we are concerned with an issue of compliance with section 73(1) of the act.  That is the predicate for the Langley and Powerline court proceedings, and while Mr. Hunt I think endeavoured to frame today's proceeding as looking for clarity with respect to an ambiguity in the -- in compliance bulletin, it is in fact clear from their own -- Langley's own application here that the ruling that they are looking for is a ruling that section 73(1) does not permit the impugned activity to be carried on by an affiliate of a licensee.


So it is clear that what we're concerned with is essentially enforcement of interpretation and ultimately enforcement of section 73, because Langley has told us -- and there is nothing improper with this.  Langley told us they will then take this and use it in court to set aside the contract or otherwise enforce it.


Now, under section 3 of the act, which is the interpretation section of the act, there is a term called "enforceable provision".  And the statute says that amongst a whole bunch of other things, "enforceable provision" includes the provisions of the statute itself of the OEB Act itself.


So our starting point is that what we're talking about here is a dispute regarding "enforceable provision" as that is defined in the legislation.


Then we have a compliance scheme which is set out in section 112, which of course my friends don't talk about because, in my submission, there is really no answer to it.  But you have in section 112 a rather comprehensive compliance scheme which covers all that Langley is seeking to do in the application.


Again, I won't take you to it.  You are familiar with it and you can look it up when you have more time.  But sections 112.3 through .6 grant a number of powers to the Board in respect of alleged violations of enforceable provisions.  That is what one 112 says.  It is about enforceable provisions.


And it grants the Board, amongst other things, the power to prevent future breaches, the power to remedy past breaches, and, significantly, in one 112.6, grants the Board the authority to apply to a court, if necessary, to seek a restraining order.


So there is a comprehensive set of remedies which enable the Board both to prohibit the conduct, essentially declare the conduct unlawful and prohibit it, to remedy the conduct and, if necessary, seek an injunction.


And as Mr. Tunley has told you quite rightly, section 112.2 says, in as many words, only the Board may apply under section 112 for any of those enforcement remedies.  It doesn't say the Board may apply.  It says "only the Board" may apply for those remedies.


So that's the statutory scheme to start with.  So turning to the submissions, I adopt, firstly, the submissions made by others in response to today's application that the application must be authorized somewhere in the legislation other than by 19(1).


The cases are clear - Snopko in particular, but others - when interpreting clauses such as 19(1), which grant the court great jurisdiction with respect to its powers on a matter before it.  Section 19(1) does not speak to whether the matter is properly before it in the first place, and it must be.


I am not going to go over that ground again.  I think Mr. Tunley and others who have spoken to this are quite correct.


I do, however, want to remind you particularly of the words in section 19(1).  And I am going to ask you, Mr. Chairman, if you could just turn up section 19(1) of the act.  It says:

"The Board has in all matters within its jurisdiction authority to hear and determine all questions of law and fact."


So even within section 19(1) itself, the predicate is the existence of jurisdiction.  You cannot possibly read 19(1) as defining the scope of the Board's subject-matter jurisdiction, because it requires that these powers be exercised with respect to a matter within its jurisdiction.


So if you give it the interpretation Mr. Blue wants to give it, 19(1), when it says the Board has certain powers with respect to matters within its jurisdiction, essentially says the Board has an unbounded jurisdiction, and you can't read it that way.


Secondly, moving aside -- along now from the interpretation of section 19(1) standing on its own, in my submission, section 112.2 of the act is clear in saying that only the Board can bring this application.


So even if you were inclined to the view that 19(1) could in some circumstances be read as authorizing a stand-alone application, section 112.2 of the act makes it clear that that power, if it did exist, does not pertain with respect to enforcement proceedings, because the regime clearly says only the Board may bring those proceedings, and that is, in effect, what Langley is seeking to do, and this very issue was dealt with in slightly different factual circumstances in the Snopko case, where one of the parties in Snopko said, 'Well, yes, the Board has jurisdiction to set compensation with respect to gas storage complaints, but we're applying to a court to set aside a contract, to get damages for nuisance, and all other -- all manner of legal theories to achieve the same result.'


And the court in Snopko clearly said that it is not the form which governs the characterization of the matter, but if the party is seeking substantially the same relief as the Board is empowered to give under the statute, then that proceeding must be brought in accordance with the procedures set out in the statute.


And what Langley is trying to do here is bring an enforcement proceeding, and under the act that has to be done on section -- under section 112, and it's exclusively the Board that has that power.


And if you were to rule that any third party could essentially come to the Board and start enforcement proceedings, there is no point to section 112.2.


The legislature clearly had a particular scheme in mind.  And interestingly, 112.2 was enacted after the Graywood case was decided.  And I am sure you are familiar with the Graywood case.  The Graywood case is the one that decided, even under the old legislation, which didn't have the grant of exclusive authority for the Board to take compliance proceedings, but because it had a scheme which contemplated commencement of compliance proceedings by the Board, sending of notice to particular persons, et cetera, that that was inconsistent with reading into the act an implied authority of the Board to hear -- an implied obligation on the Board to conduct a hearing when it receives an enforcement request from a third party.


And Graywood was clear that it is the Board and exclusively the Board that controls its regulatory agenda, and ruled under the old legislation that third parties couldn't bring compliance proceedings.


And then what the legislature clearly did in section 112.2, which followed Graywood, was codify this and reinforce it.  And in the face of section 112.2, even if you were not to agree with me that that negates a certain interpretation of 19(1), at the very least, in my submission, section 112.2 completely negates any argument that there is an implied power, that it is necessary to read the act as giving power to third parties to bring enforcement proceedings, because that would be entirely inconsistent with section 112.2.


So both on its face by the words and by looking at section 19(1) in the context of the legislation, we say that it cannot reasonably be interpreted, either on its face or by use of the necessary implication doctrine, to support the notion that Langley is permitted to bring this proceeding on a stand-alone basis.


So what of the second question, which is the question of whether 19 -- under 19(4) you have and should exercise your discretion to bring the matter forward for a hearing on your own motion.  Let me tell you firstly as an introduction to this side of the question, again, the wording of section 19(4) is important.  And Mr. Tunley was absolutely correct.  It is not in itself a grant of authority to third parties to bring any applications they wish.


19(4) says by its terms that the Board has certain -- can on its own motion make certain rulings, which it could have made if a matter was properly before it by way of application.


It gives the Board the power to say, If somebody applied for this, we could deal with it.  We don't have to wait for somebody to apply.  We can -- for apply -- we can bring that matter forward on our own motion.


But again, the predicate for 19(4) is that a matter could otherwise be brought before the court by way of application -- before the tribunal by way of application.  As I hope we have established so far, the applicant here is -- could not apply for the relief it is seeking.


So you should be very, very reluctant to interpret 19(4) as permitting you to bring forward an application, not, as the act says, by somebody who could apply for it, but by somebody who can't apply for it, and it would be a strange application of 19(4) to use it to permit somebody in effect to bring forward an application when the act clearly says they can't do that.


Secondly, you should have regard to the enforcement scheme in the legislation generally.  As I have gone through the provisions, there is a compliance scheme set up.  It is not independent of the Board.  It is part of the Board's process.


As part of that process, Langley has made its application.  It has been disposed of.  The Board has determined not to convene a hearing with respect to that matter.


The Board has already exercised its discretion.  And in my submission, there has been no showing of any circumstance to justify this Panel of the Board exercising that discretion either again or afresh.


No circumstances have been brought forward which are new circumstances.  It is essentially a re-argument of the same issue they put before the compliance folks about why this matter should be dealt with.


And in the absence of new circumstances, in my submission, it would be bad practice for the Board to engage in the process of second-guessing the decision the Board has already made under its compliance regime not to bring the matter forward, and at the end of the day this is about the Board being able to control its own regulatory docket and agenda.


And it would be more than passing strange if, at the end of the day, in the face of the very specific regime contemplated by the legislation, you were to make a ruling that in effect would permit third-party complainants to requisition a hearing into a compliance complaint every time they got an unsatisfactory response from the compliance folks.  That would turn not only the process you in fact have in place but the statutory regime completely on its head.


In the couple of moments I have left I just want to address a couple of points, specific points, that my friend Mr. Hunt made.  He endeavoured to make something of the fact that there was a consent in the litigation to the matter going to the Board for a decision.  Absolutely.  It was our position that the OEB Act gives exclusive jurisdiction with respect to a determination of compliance with section 73.1 to this Board.


There was no guarantee or representation, when we agreed that the matter be stayed, that they would get a hearing.  I mean, everybody was deemed to know full well what the Graywood case said, that if your compliance folks ruled some way and you determined not to have a hearing, it distinctly does not say they were entitled to a hearing.  That is nowhere in the consent whatsoever.


With respect to Mr. Hunt's suggestion that you should hear this because, without written reasons, one cannot effectively appeal the compliance folks' decision, well, the act doesn't give a right of appeal.  That's clear.  My friend Mr. Hunt's client has no right of appeal from the decision of the compliance folks.


They may have a right of judicial review.  Graywood says, clearly, they cannot get a judicial review on the basis that they did not get a hearing, but Graywood certainly leaves open the possibility, if they say the decision by the Board not to hold a hearing was based on the compliance folks' interpretation or memorandum and there was anything unreasonable about that process, then they may have a right of judicial review.  But they don't have a right of appeal.


Subject to your questions, those are my submissions.


MR. SOMMERVILLE:  Mr. Mark, what would the Langley or Powerline -- what would their remedy be?  I mean, as you have indicated, 19(6) indicates that the Board has exclusive jurisdiction.


So let's assume, just for the sake of argument, that the interpretive bulletin is 180 degrees wrong; it is unfounded.  What remedy does Langley have or does Powerline have in those circumstances?  Do they just say, Well, we can't appeal the decision of compliance staff; compliance staff says they have issued a bulletin and that is an end to it and this case is closed?


What possible remedies do they have in that circumstance, assuming for the moment that the interpretive bulletin with respect to 73 is inaccurate?


MR. MARK:  So there are two possibilities, either of which I submit should be palatable to the Board.  One alternative is in fact that there is no remedy, but that would merely reflect the legislative scheme that has been set up here, which puts control over the compliance process and determinations exclusively within the Board.


And if that is the way you interpret the legislative scheme, then there is nothing inappropriate about the outcome which says, That is it; the Board has the exclusive thumbs up or thumbs down on this, whether right or wrong.


The other possible interpretation is, under Graywood - and in the Graywood case, although factually a little bit different, in the Graywood case the Divisional Court accepted that to the extent the Board's decision not to prosecute the compliance matter was premised on a certain interpretation of the legislation, the Board had an obligation to be -- sorry, the Board had an obligation not to interpret the statute unreasonably, and they actually entertained the judicial review application on that basis.


So, Mr. Sommerville, to answer your question, if you are not disposed to the view that the legislature intended for the Board and its officers to have the final say so, Graywood gives the -- gives Langley a right of judicial review and an opportunity to persuade the Divisional Court that the interpretation taken by the Board was unreasonable.


The Board has a right in interpreting its own statute to be wrong.  It doesn't have a right to come up with an unreasonable interpretation.


MR. SOMMERVILLE:  Where does 19(6) fit into that picture that the Board has exclusive jurisdiction over the issue?


MR. MARK:  I suggest to you the first alternative, which is there may not be a remedy.


MR. SOMMERVILLE:  Okay.  Thank you very much.


MR. MARK:  There may not be a remedy.


MR. SOMMERVILLE:  Mr. Koch.

Submissions by Mr. Koch

MR. KOCH:  Happily, as the day goes longer, my submissions become shorter, Mr. Chairman.


I wanted to respond to three points made by Mr. Lees, but I do adopt the submissions, the able submissions, of Mr. Mark and Mr. Tunley.  So my submissions will be drastically abbreviated accordingly.


The three submissions that Mr. Lees made that I -- to which I wanted to respond were, firstly, that 19(1) sets out an extremely expansive mandate for the Board; second, that this is not a compliance matter; and, third, that the power to entertain Langley's application can be implied through the doctrine of necessary implication.


So let me deal, very quickly, with these three submissions.


Mr. Lees, again, urged on you an extremely expansive mandate.  You have heard my friends' able submissions why that cannot be the case.


Mr. Lees did say, Well, why else have 19(1) there?  And I think Mr. Warren, in response to the Goldcorp application, very ably responded to that, which is to put to rest the debate that existed as to what a Board can do once a matter is properly before it.  How far can it go?  Can it decide questions of fact?  Can it interpret questions of law?


More fundamentally, I think that what pertains in this case is that my friends on the other side of the debate are really not following what the Supreme Court of Canada has dictated in terms of the way of interpreting statutes.


And I won't ask the Board to turn to our written submissions, but at paragraph 15 we set out dictum from the Supreme Court of Canada that:

"...'the words of an Act are to be read in their entire context and in their grammatical and ordinary sense'..."


And I think Mr. Tunley and Mr. Mark dealt with that.


Then the next word I think is important, "harmoniously with the scheme of the act".  And I think when Mr. Mark points out that this is really a compliance matter, that there is a comprehensive compliance code, if this Board were to then entertain an application under section 19(1) that deals with a compliance matter, it is not interpreting 19(1) in a manner at all harmoniously with the scheme of the act.


I think the legislature, as Mr. Mark has set out, was very specific about the right of the Board, the sole right of the Board, to pursue compliance matters.


I was going to address next Mr. Lees' submission that this is not a compliance matter, but I think Mr. Mark has adequately covered that and I don't want to go back there over that ground.


The third point Mr. Lees made that I wanted to respond to on behalf of the EDA was that, in our submission, Mr. Lees is seeking to have the Board misapply the doctrine of necessary implication.


And it was interesting.  Mr. Lees I believe referred to the ATCo case, which is at Langley's authorities at tab 3, where effectively the Supreme Court of Canada adopted dictum from the Energy Board, this Board, regarding the circumstances when the doctrine of jurisdiction by necessary implication may be applied.


And I won't take you to it, but if the Board would have reference to this, it speaks to when it is necessary to accomplish the objects of the legislative scheme, and, again, when the enabling act fails to explicitly grant the power to accomplish the legislative objective.


So, in my submission, it is very important for the Board only to imply jurisdiction where it is necessary to accomplish the objectives of the act.


Now, the objectives of the act in this case, I am sure we can all agree, are for the proper economic regulation of the energy markets.


What Mr. -- where I think Mr. Lees went wrong - maybe it was Mr. Lees, maybe it was Mr. Hunt - is that the test is not whether it is necessary to imply these powers in order to meet the private enforcement interests of certain litigants.


And I think that is where the submissions of my friends on the other side struck me as arguing things like the Board has to hear this in order for there to be a proper record for judicial review, and so on and so forth.


As Mr. Mark has ably submitted, the legislature has dictated that compliance matters be dealt with by the Board under a specific code.  That clearly allows the Board to address the legislative objectives to ensure that they're adhered to, and it is not necessary in order to fulfil those objectives that the act be interpreted as giving the Board a jurisdiction to entertain private enforcement actions, which is essentially the nub of my friend's submission opposite.


So those are my very brief submissions, sir.  Thank you.


MR. SOMMERVILLE:  Thank you, Mr. Koch.


We have reached the point we are at reply.  Mr. Blue, your time has come for reply submission.  Thank you.

Reply Submissions by Mr. Blue


MR. BLUE:  Mr. Chairman, members of the Panel, Mr. Tunley, in his reply to my point, which he had no jurisprudence to support the position he is taking with respect to section 19, that it does not allow stand-alone applications, referred us to the Northrop Grumman Overseas Services Corporation case at paragraph 44.  And that is in Mr. Tunley's book of authorities, on behalf of Board Staff, tab 4, and I would ask you to turn to paragraph 44, because he read you the first two sentences, but he didn't read you the last two sentences, and they're kind of important.


MR. SOMMERVILLE:  Proceed, please.


MR. BLUE:  Yes.  The court said:

"It is suggested that the CITT provides an efficient dispute resolution mechanism to which there should be ready access.  While the CITT may be an efficient dispute resolution vehicle, it is a statutory tribunal, and access to it must be found in the relevant statutory instrument."


That is where Mr. Tunley stopped.  It goes on:

"The statutory provisions provide that access to the CITT is pursuant to specific trade agreements negotiated by governments.  If the government of a supplier did not negotiate access to the CITT for its suppliers, there is no access for them."


Sir, the Northrop Grumman case is a locus standi case.  It is very simple.  The supplier in question didn't have the locus standi to be there.  That is all this case decides.  It says nothing about whether or not someone can bring an application under a provision of an act.


Now, Mr. -- Mr. Tunley, Mr. Warren, Mr. Mark made a comment about the Snopko case, and they all quoted paragraph 27, as did Goldcorp.  What section -- what paragraph 27 says:

"Section 19 provides that 'in the exercise of its jurisdiction the Board has all matters within its jurisdiction/authority to hear and determine all questions of law and fact'.  This generous and expansive conferral of jurisdiction ensures that the Board has the requisite power to herein decide all questions of fact of (sic) law arising in connection with claims or other matters that are properly before it.  This includes, inter alia, the power to rule on the validity of relevant contracts and to deal with other substantive legal issues."


But my submission on the phrase "herein decide all questions of fact and law arising in connection with claims or matters that are properly before it" relates to all matters within the Board's jurisdiction.


By definition, if a matter is within your jurisdiction and is brought to you by application, it is properly before you because under section 19(6) the Board has exclusive jurisdiction over those matters.


And you cannot read into that statement by Mr. Justice Sharpe in the Court of Appeal any limiting factors to support the view that it only relates to applications brought under sections of the act that expressly refer to applications being brought.


And in that regard, we look at statutes in pari materia sometimes.  Now, I have a copy here.  I can provide copies.  But if you look at, say, the National Energy Board Act, where the National Energy Board issues certificates to build pipelines, inter-provincial pipelines, international powerlines, to issue energy permits, nothing in those provisions say "upon an application".  They simply say the Board may do such-and-so and people apply under them.


In numerous statutes, in the Consolidated Statutes of Ontario, there are provisions that say anybody may do something, and it is understood that we all may apply under that provision, even though it does not expressly allow an application.


In your statute the legislature has carved out for the Board areas of jurisdiction which are set out in the act.  Within that act, within that area of jurisdiction, you are kings of infinite space, and your provision allows you to deal with anything within that jurisdiction.


And I submit that section 19 is not limited by the terms of -- by the Snopko decision or its terms to anything less than that.


Now, Mr. Tunley took pains to try to distinguish the cases that Goldcorp cited, the Canadian Oil Companies Limited case and the TransCanada case, and my submission is that the distinctions are immaterial.


The reason I say that is that the provisions in the National Energy Board Act, section 11 and 12, do not refer to any particular application.  Yet the National Energy Board has heard applications similar to this one under their provisions.


Mr. Tunley referred to the ATCo case.  Now, the ATCo case is referred to in the book of authorities of Langley.  And the Board is aware of the ATCo case, because it is referred to in one or other of its decisions.


But in the ATCo case we all know that the Alberta Energy and Utilities Board took the proceeds of the sale of certain property in the city of Calgary, which ATCo sold at a profit, and made an order under their power to attach conditions to approval of the sale.  They made it a condition that those profits should go to the benefit of the ratepayers.


And the Supreme Court of Canada said they couldn't do that.  You could not imply that power into a statute, because it was tantamount to expropriation.  That is a far different case than the one that Goldcorp is asking you to consider here.


We are saying there is an application before you.  You have jurisdiction to decide it.  Everybody agrees with that.  It is in the public interest that you decide it.  And you can find that you may do it under section 19 by necessary implication if you don't feel that you have sufficient authority for the words -- sufficient authority in the words themselves, which we submit they do.  So in my submission, on the ATCo case, it is totally different.


Now, Mr. Tunley suggested to us that the Canadian -- or the Consumers Council of Canada case was really a motion to review rule 41.  Well, we took the trouble to dig out the amended notice of motion that was filed.  And let's have a look at it.

I am reading from -- this was the amended notice of motion filed by Mr. Warren on May 27th, 2010, and there is nothing in that notice of motion requesting an amendment or a variance of another case.  That's what the record shows.


Now I want to turn to the submission of the Schools Coalition.  Mr. Rubenstein referred to tab 4, the Toronto City and Goldlist Properties case, and then that, in turn, referred to -- sorry, I made my notes wrong.


Yes, tab 3 was the Watt Classic Leisure case.  In paragraph 16 of the Watt Leisure case, there was reference to the Toronto City v. Goldlist Properties case, and that is tab 4.


Now, you have to read all of paragraph 34.  Now, what the proposition was from Mr. Rubenstein was this case is very analogous to Goldcorp's case and this was the case that tells you that section 19 does not allow you to make decisions, except in the absence of another application.


So the court said:

"The next decision, in time, is Re North York Twp., [1960] O.R. 374.  The court in this case, as one of several issues decided, held that the OMB had erred in its interpretation of a provision in the Planning Act, 1955. The decision is much-cited for a statement in the reasons at p. 384 that 'the Board has no power to deal with the validity or otherwise of a by-law'.  Soon after this, however, the court said at p. 384:

"'As no by-law passed under the Act became effective until it had received the board's approval it is obvious that quite a wide field was left to the board as to matters which it was entitled to review.  Among these, of necessity, must have been a consideration of the intent and purpose of the Act and, so far as this might be a consideration of law, it was nevertheless one which the board was entitled to exercise as incidental to its administrative functions. It is my opinion that the board, notwithstanding its words, sought to do no more than that on this occasion and was acting within its powers.'"


Remember, they're talking about municipal by-laws here, municipal by-laws made by municipalities, not by the Municipal Board.


Paragraph 35, the court says:

"This appears to draw the distinction between the Board dealing with the validity of a by-law as a free-standing issue, which it cannot do, and making a decision on a question of law as incidental to its administrative functions, which it can do."


Until the by-law comes before the Board in an official plan, the Board has no power to deal with it.  It can do it when it is approving an official plan.  It cannot declare the by-law -- it cannot pick a by-law out of the air and make a determination about it.


You, however, are different.  You make the codes.  The codes are totally within your jurisdiction at any time.  And, therefore, this case, I submit, is totally distinguishable.


Now, Mr. Rubenstein for the School Energy Coalition said, Well, Mr. Blue is saying to you the application before you, deal with it, but procedures matter.  And he said procedures matter with respect to notice, what the Board can do, what the tests are.


It may be so in some cases, but not in this case.  None of those things matter.  The issue before the Board in Goldcorp's application is:  Are these provisions ultra vires the act or are they not?  Full stop.


So we agree with the sentiment.  We disagree with their application to Goldcorp's case.


Mr. Warren, really, his point about the Snopko -- paragraph 27 of the Snopko case was that -- requisite power.  Again, I say requisite power simply refers to the power to make an order or decision with respect to matters under the Board's jurisdiction, not with respect to applications brought under -- not confined to applications brought under a provision of the act that allows applications.


Oh, yeah.  They referred to the Conway case, paragraph 68, and, as I heard him, he said this is determinative of the case.  And what 68 says, apropos of the tribunal hearing Charter cases, was that under a tribunal's enabling statute, does not have the administrative power -- tribunals have jurisdiction explicit or implied to decide questions of law arising under a legislative provision.


How he gets from there to his conclusion that section 19 doesn't allow applications to be brought under it I don't understand.  But I would say that what the Supreme Court of Canada is saying, Do you have power to make a decision on the legal question before you?  That is all they're saying.  And I submit 19 allows you to do so with respect to any matter within your jurisdiction.


Mr. Warren referred to the leave-to-construct decision at the highlighted portions.  My submission there is everything in those statements is true, and that was the evidence of Goldcorp and there is nothing inconsistent in those statements between what was said there and what Goldcorp is suggesting here.


Clearly we will comply with the transmission code, all of the provisions of it that are legal.


MR. SOMMERVILLE:  Did you make that qualification at the time, Mr. Blue?


MR. BLUE:  No, because, as I said, Mr. Sommerville, at the time, we thought we were dealing with reasonable people at Hydro One, and I thought we could negotiate a trade-off between the system benefits that Goldcorp was making and the degree of bypass compensation.


And we are still of that view today.  We are still prepared to do that, but Hydro One was not prepared to discuss that issue.  But at the time that we were before the Board, we did not have an ultra vires argument in mind.


MR. SOMMERVILLE:  Thank you.  Mr. Lees.


MR. LEES:  I have three brief points.


MR. SOMMERVILLE:  Are you concluded?


MR. BLUE:  No.


MR. SOMMERVILLE:  Are we close, Mr. Blue?


MR. BLUE:  Pardon me?


MR. SOMMERVILLE:  Are we close to the end of your reply?


MR. BLUE:  About half way.  I'm sorry, has someone else got to be somewhere else?


MR. SOMMERVILLE:  Well, typically reply is significantly shorter than argument-in-chief.


MR. BLUE:  Yes.


MR. SOMMERVILLE:  We are starting to get near that level now.  Anyway, continue.


MR. BLUE:  I am dealing with the arguments made against me, to be of assistance to the Board, sir.


MR. SOMMERVILLE:  Thank you.


MR. BLUE:  Now, Powerline's counsel raised a question about the relationship between the Board Staff team and the Panel.  And I submit that the Panel can easily put everyone's mind at rest by simply stating that the hearing team responsible for the submissions being made and the Panel will have no direct or indirect communication.  I just leave that idea with you.


MR. SOMMERVILLE:  The Board has not and will not have any interaction in that respect.


MR. BLUE:  Thank you, sir.


Now, Mr. Mark's comment about section 19, sir, was that the predicate to section 19 was within your jurisdiction, and then he made a huge leap from there to saying that means only under a section of the act that allows you to bring an application.  And clearly that can't be right.  Section 70.1 is in your application, but there's no power under section 70.1 to bring an application.


Section 78, that says that rates shall be just and reasonable, is within your jurisdiction.  There is nothing mentioning an application there, but someone could bring an application or a complaint before the Board that the rates were not just and reasonable.  So that can't be right.


So finally, sir, I just wanted to say that we agree with the Schools' submission that this is an important issue, and that the Board should be the person -- the body to deal with it at first instance.  That way you can have all the affected parties here, the transmitters, maybe transmission customers, all interested parties.  And that way you can have a full record and make a decision and figure out with all that evidence about how the system will be affected.  And that would allow the Board the luxury of planning its agenda and what other policy may be required.


And we came to the Board first, as we told the Board Staff on, I think it was November the 17th in a meeting that is public, that this is what we wanted to do.  And that remains Goldcorp's wish.  We believe the Board should deal with it at first instance.  Then if anyone doesn't like the decision, then at least the Divisional Court and the Court of Appeal would have a full record to base its decision on.


Thank you, sir.


MR. SOMMERVILLE:  Thank you.  Mr. Lees.

Reply Submissions by Mr. Lees

MR. LEES:  Three quick points in reply.  The first is just to reiterate on the Snopko case that the court could have enumerated what was properly before the Board and said, section 19 is not free-standing.  It requires another application found in the act.  It didn't.  And so the argument that has been made here -- and I certainly agree with my friend, Mr. Blue -- is that there is a leap between what is properly before the Board and the idea that it needs to fit into one of the pigeon holes for the identified applications in other parts of the act.


Secondly, with respect to managing the jurisdiction, what has come up, I suggest that it would be wholly inappropriate for the Board to deal with jurisdiction by essentially slicing it in half and only using these pigeon-holed applications as a way of managing jurisdiction.  As has been argued, the Board has extensive powers over its own procedures.


The third point, Langley needs a decision with respect to what is permitted under section 73.  What is missing is a decision.  Instead, what has happened so far is, yes, there is a compliance bulletin, but nothing has been received saying that the Board is not going to act or take any steps in this regard.  It is a nether world.  And what we're to assume is that if the Board hasn't done something, then let's imply that it is okay what the activity is.  And I submit that making a jump from inaction of the Board is a very, very dangerous position.


Then we look to the staff bulletin.  These can presumably change.  They are not law.  They could change depending on staff, the resources of the Board, which is -- and in fact, in the Board -- in the compliance bulletins it talks about there being an exhaustive list, and the staff then says, But we think street-lighting can fit under these exceptions in that exhaustive list.  That could certainly change, which is why it is important for the Board to make a determination.


And that is why I come back to responding to this argument that this is somehow some guise for enforcement.  The court order that was obtained by Langley and Enersource on consent clearly says that the question to be put before the Energy Board is whether the services contemplated under this contract are permitted business activities, which an affiliate of a municipally-owned electricity distributor can lawfully carry out under section 73.


So in essence, what we need is a decision from the Board.  It is a declaration.  It doesn't fall into this private enforcement-type of concern that is being brought up.


And finally, I would say with respect -- especially with respect to the way that the Board handles adjudication policy as well as the interaction with Board Staff, it is extremely important now that this issue has been raised by two separate parties for a Board decision to provide guidance and certainty with respect to this, and I do believe in that sense it does fall under section 19(1).


I can't conceive how the legislature could give full exclusive jurisdiction to the Board and yet there be no remedy to question it, even where the Board's not making a decision, and that could be the problem here.


Conceivably, the Board could simply leave the compliance bulletin on the website, not do anything, but leave everyone in a nether world, which would not support the objectives of the act of clarity and certainty and efficient markets.


Those are my replies.


MR. SOMMERVILLE:  Thank you.


The Board will retire briefly to consider the scheduling for decision.  We will come back and give you some indication in that respect, and also then hear submissions with respect to costs.


So we will stand adjourned for ten minutes.  Thank you.


--- Recess taken at 2:17 p.m.


--- On resuming at 2:31 p.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.


MR. WARREN:  Mr. Chairman, just before you begin, I wonder if I could raise one small point?  I am reluctant to do this, but Mr. Blue made a submission with respect to the special purpose charge case in his reply, which I say, with respect, is just wrong.


He said in his submission that in our notice of motion we didn't seek to review another decision.  I am going to read you paragraph number 1 of the motion, the amended notice of motion, and I underscore the point that the amendment was only to add Mr. LeBlanc as a party.


The first prayer for relief was for an order cancelling the assessment issued by the Board under section 26.1 of the Ontario Energy Board Act for Ministry of Energy and Infrastructure conservation and rural energy programs.


We sought a review of a decision, and, among the grounds, we cited that the Board has the authority to review the issuance of the assessment and cancel it, and also we refer to the Board's Rules of Practice and Procedure.  Thank you, sir.


MR. SOMMERVILLE:  The Board will consider the submissions and produce a decision in due course, hopefully in the very near future.


We will consider now submissions with respect to the costs issue.  We raise this explicitly, Mr. Blue, in your materials, and the Board will make a determination with respect to the costs items at the same time as the decision is made.


Mr. Blue, I think you should probably start this, because it was your -- you have specifically made a claim for costs, and perhaps you could just outline what your expectation is.

SUBMISSIONS ON COSTS

Submissions by Mr. Blue

MR. BLUE:  Yes, sir.


This is premised on the application being an application to declare the disputed provisions ultra vires.  There would be a party for that application, Goldcorp, and I anticipate there would be a number of parties against it called transmitters, and probably Board Staff and Board counsel because of the fact that the bypass is Board policy.


In that case, I thought that the Board would use its powers under its cost guideline to require those in favour - perhaps AMPCO, Goldcorp, maybe other industrial customers, I don't know - to combine and have one submission, one counsel, and to have intervenors combine and have one counsel, and argue it like an A versus B case.


Alternatively, if you don't want to have one counsel - because it is always a beauty contest and no one likes to say he or she is not beautiful - that they should divide up the work and deal with specific arguments that Goldcorp makes or specific cases, but, in any case, structure this in a way that we can get the best submissions for the Board on either side of the issue possible, in that case, my thought was that we are in the court-type cost model where you have A versus B on a strictly legal issue, on which your decision not only must be reasonable, but it must be correct, since it is an ultra vires issue.  And that way Goldcorp, if it is successful, would be entitled to its costs.


So we would ask for you to exercise your discretion to allow Goldcorp to receive costs under rule 306.  That is one ground.


The second ground is the ones that I have put in my submission.  There are two cases that I refer to, and I am not going to read them to you, because they're in my material and I have highlighted them for you.  One is the B.(R.) v. Children's Aid Society of Metropolitan Toronto case in the Court of Appeal 1992, and the other is the Horsefield v. Ontario Registrar of Motor Vehicles.


Now in the Children's Aid case, this was a case where the Children's Aid moved into a family of Jehovah's Witnesses to require the child to have blood transfusions when it was against their religion, and the parents fought that to the Ontario Court of Appeal and lost miserably everywhere.


But the Court of Appeal said they were entitled to their costs for the reasons that I have advanced in my submission about why Goldcorp should have costs, which is what triggered the application was nothing Goldcorp did, but was the demand by Hydro One Networks, a publicly-owned corporation, pursuant to a rule made by the Board as a result of the 2005 Board amendments; secondly, that this is a very important issue for energy regulation in Ontario, because we all know that bypass charges, capital contributions, other activities under the code provide revenue to the transmitters, would keep rates low, which is something that the government wants.


So we know it is an important issue.  We know it is an all-Ontario issue, just as in those cases.  The importance of an issue is a reason for granting costs.


Thirdly, with some variations, it could be of national importance, because other boards across the country have policy statements.


Now, the fourth reason, we tried to proceed expeditiously.  We tried to bring a straightforward application to the Board.  We went to the Board three weeks before we filed the application.  We said we didn't want to.  We looked for other solutions.  We asked them to maybe mediate between Hydro One and Goldcorp, but if we didn't get a response from Board Staff within three weeks, we said that we would have to file the application.  We got no response.  It just fell flat.


So we filed the application, and then we waited five weeks, which, with respect, is a long time to wait between filing of an application on a straightforward issue and getting a procedural order, and then we have had this proceeding.  Always within the Board's power to state preliminary issues, but really this proceeding was seen by Goldcorp as merely a delay, an expensive delay, over what is essentially a finicky process issue; nothing substantive in this issue A1.  So we cite that fact as a reason why we are entitled to costs.


So Goldcorp has found itself the first person in Ontario to open up an important question of jurisdiction, and, in order to seek its rights, is being forced to participate in a long, drawn-out proceeding with parties it has never had anything to do with or done business with, apart from Hydro One.


So those four factors and the last factor are the reasons why we say we should be entitled to costs based on those two precedents, if we're right.


MR. SOMMERVILLE:  That is if you are successful in the end result.  What about the costs --


MR. BLUE:  If we are unsuccessful in the end result, then we will accept our responsibility.


MR. SOMMERVILLE:  And responsibility for the costs of others?


MR. BLUE:  Yes.


MR. SOMMERVILLE:  The costs of today, should the costs of today simply be rolled into the costs of the proceeding generally?


MR. BLUE:  I submit they should.  And on the proceedings generally, I submit that these really arise out of the earlier proceeding.  And in that earlier proceeding, I have given you the references in my book of authorities that the Board had designated Hydro One as the party for cost awards.


It was their application, their request to put these bypass charges in the code, and the Board had required them to be the party responsible for costs then, and I submit that would be the appropriate party.


MR. SOMMERVILLE:  Thank you.  Are those your submissions, Mr. Blue?


MR. BLUE:  And I also rely on what is in my written submissions with respect to costs, and I ask the Board to review those carefully.


MR. SOMMERVILLE:  Thank you.  Who would like to address the question next?  Mr. Warren.

Submissions by Mr. Warren

MR. WARREN:  I will, sir.  An intervenor is in an unusual position in this case.  We have intervened in this case because the implications of a Board determination on the bypass rule are serious for the integrity of the regulatory system in Ontario, and because the costs may ultimately be borne by ratepayers.


So in our respectful submission, we have a legitimate role in the process.


A determination about who should be responsible for costs in the long run is, in our respectful submission, simply premature.  Mr. Blue is asking for a determination today that he should get his costs paid.  In our respectful submission, that is, as I say, premature.


With respect to the outcome of today's proceedings, if Mr. Blue is unsuccessful then, in my respectful submission, the costs should be paid by Mr. Blue.


Those are my submissions -- not Mr. Blue personally.  By his client.  But let me think about that for a minute.


[Laughter]


MR. SOMMERVILLE:  Mr. Lees?

Submissions by Mr. Lees

MR. LEES:  Our submissions on costs for today would be -- today's hearing is that there should be no costs.  This was an opportunity to put this matter before the Board.  It is a novel issue.  Langley has proceeded expeditiously and worked on a common issue with Goldcorp, having been put together for the benefit of the Board to consider an issue that goes well beyond the confines of the parties in the room.  So with respect to the costs of today, our submission is no costs.


With respect to a later-on hearing, if there is one, I would submit it would be premature at this stage to determine that, because it really would depend on how it is structured.


MR. SOMMERVILLE:  Okay.  Thank you.

Submissions by Mr. Mark

MR. MARK:  We agree with Mr. Lees.  No costs of today's proceeding, and we will deal with the future if, as, and when we have to.


MR. SOMMERVILLE:  Thank you.

Submissions by Mr. Hunt

MR. HUNT:  I agree with that.


MR. SOMMERVILLE:  Thank you.

Submissions by Mr. Rubenstein

MR. RUBENSTEIN:  I agree with Consumers Council's position.  If Goldcorp is unsuccessful today in any way, then it should pay the costs.  If it is successful, and the substance of its application comes to the Board through some other mechanism that has been discussed today, then whatever cost responsibility procedure would normally be in place should apply to this proceeding as well.


But I just want to make one comment with respect to Mr. Blue's comments today and his comments in a letter to the Board earlier on and in written submissions that this is somehow like a court proceeding or that there should be a Party A versus Party B and there should only be one side of each.  It is not a court proceeding.  The Board has continually recognized that it is an open, inclusive process.


And I would go further than Mr. Warren's submissions that intervene -- there is an important role for intervenors because bypass compensation protects ratepayers.  But if this does go to a hearing on the merits, the actual interpretation -- the Board's interpretation of its code-making power has an effect not just on bypass compensation, not even just on the Transmission System Code, but that could be applied to the Distribution System Code and all the other things.  So we think, you know, wide-ranging parties should be involved.


MR. SOMMERVILLE:  Thank you.


MR. CROCKER:  I have no submissions, Mr. Chair.


MR. SOMMERVILLE:  Thank you, Mr. Crocker.


Yes, sir?

Submissions by Mr. Fortini

MR. FORTINI:  Thank you, Mr. Chair.  Hydro One's view is that there doesn't appear to be any reason to deviate from the customary cost arrangements before the Board.


MR. SOMMERVILLE:  That's a very brave remark, Mr. Fortini.  [Laughter]  I am being facetious, of course.


Thank you.  Oh, Mr. Koch?


MR. KOCH:  The EDA has no submissions as to costs, thank you, sir.


MR. SOMMERVILLE:  Mr. Blue, I think you want to -- a final word?

Reply Submissions by Mr. Blue


MR. BLUE:  Yes, you and I had an exchange where you said that I think the costs of today should be rolled into the costs of the hearing.  Yes.  But if there are going to be costs today, I agree with the submissions.  There should be no costs.  This is an issue where we are all groping with, interpretation of the act.


MR. SOMMERVILLE:  Thank you.


The Board will take those submissions into account, and in our decision, which will address both the substance of these matters, as well as this cost issue.


Before we adjourn, is there anything further?  Mr. Blue?


MR. BLUE:  Sir, you said you were going to render a decision as soon as possible.  May we safely assume that we will not see it until sometime in January at the earliest?


MR. SOMMERVILLE:  I think that is a fair suggestion.


MR. BLUE:  Thank you.


MR. SOMMERVILLE:  Hopefully written before then, but probably not issued until January.


MR. BLUE:  Thank you.


MR. SOMMERVILLE:  With that we will stand adjourned.  Thank you very much.


--- Whereupon the hearing adjourned at 2:47 p.m.
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