
EB-2011-0120

IN THE MATTER OF the Ontario Energy Board
Act, 1998, S.O. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by
Canadian Distributed Antenna Systems Coalition for
certain orders under the Ontario Energy Board Act,
1998.

NOTICE OF MOTION

Toronto Hydro-Electric System Limited (“THESL”) will make a Motion to the

Ontario Energy Board (the “Board”) on a date and at a time to be determined by

the Board.

THE MOTION IS FOR:

1. An Order of the Board under Rule 23.03 of the Board’s Rules of Practice

and Procedure directing CANDAS (the “Applicant”) to provide further

and better responses to THESL interrogatories Nos. 1(d) and (e), 18(a),

19(d), and 50 and CEA interrogatories Nos. 19(b), 33, and 60

(collectively, the “Disputed IRs”).

THE GROUNDS FOR THE MOTION ARE:

2. On December 9, 2011, the Board determined at page 2-3 of its Decision

and Order on the CANDAS and CCC motions (the “Motion Decision”)

that the following issues will guide the Board in determining the relevance

of disputed interrogatories:

(a) Does the CCTA decision apply to the attachment of wireless
equipment, including DAS components, to distribution poles?

(b) If the answer to (a) is no, then should the Board require
distributors to provide access for the attachment of wireless
equipment, including DAS components, to distribution poles?

(c) If the Board requires distributors to provide access for the
attachment of wireless equipment, including DAS components,
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under what terms and conditions should those arrangement be
governed?

3. The Board goes on to conclude at page 9 of the Motion Decision that

"information related to all attachments which facilitate wireless

communications in any form is relevant to the proceeding" and based on

this conclusion the Board ordered THESL to, among other things, identify

the parties that currently have wireless attachments on THESL’s poles;

provide THESL’s master agreement with each party; and to identify the

price for the wireless attachments.

4. Because the Board has determined that the price charged for wireless

attachments is relevant to this proceeding, THESL submits that the

information requested in the Motion Decision cannot be considered by the

Board in a vacuum.

5. CANDAS has applied for an order of the Board to impose a regulated

price of $22.35 per pole per year on distributors for wireless attachments.

CANDAS has then repeatedly refused to respond to the Disputed IRs that

were intended to help the Board assess whether this rate is consistent with

the market rates otherwise paid for similar attachments in the competitive

wireless siting market.

6. THESL submits that this information is directly relevant given that there is

evidence already on the record that there is a significant gap between the

Board-regulated rate of $22.35 and the competitive market rates for

wireless attachments.

7. For example, THESL has filed the evidence of industry expert Mr.

Michael Starkey who at pages 53-55 of his affidavit provides that:

“Rates clearly vary dramatically depending upon the location,
elevation, anticipated coverage available, access to power/fiber and
numerous other factors. Indeed, consultants who negotiate
arrangements for, and management of, these types of leases
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abound. Unfortunately, as is the case in competitive markets, rates,
terms and conditions agreed to between suppliers and consumers
are often confidential or difficult to obtain.

[…]

In summary, prices differ substantially depending upon the
variables I described above, but range from $500-$800 per month
on the low side to $5,000 per month on the higher side for the
more traditional tower and rooftop access. For example, the City of
Chicago currently assess fess of $1,654 and $3,307 per pole, per
year for use of light poles and traffic signals, respectively.”

8. For the proposed 780 node Toronto DAS Network, the difference when

annualized between these competitive market rates and the subsidized

regulatory rate CANDAS is seeking is vast. Put simply, CANDAS

members are seeking to profit from regulatory arbitrage by gaining a

direct subsidy from THESL and an indirect subsidy from THESL’s

ratepayers.

9. It is in this context that THESL and the CEA sought, through the Disputed

IRs, to obtain evidence directly from Extenet and Public Mobile about

comparable competitive market rates they have paid to attach wireless

attachments in comparable circumstances.

10. The Disputed IRs were filed on August 9, 2011 and were responded to by

CANDAS before CANDAS had the opportunity to consider the specific

concerns raised by THESL and the CEA in their intervenor evidence filed

September 2, 2011. In an effort to save the Board’s the time with

unnecessary motions THESL first asked CANDAS to reconsider many of

the Disputed IRs in light of the THESL and CEA evidence during the

technical conference.1

11. On November 16, 2011, in response to Undertaking JTC1.3, CANDAS

did provide some limited updates to its original interrogatory responses,

1 See the Technical Conference Transcript at Pages 53-54.
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but in respect of the Disputed IRs that were the subject of this undertaking

“CANDAS maintains its objections to the remaining interrogatories

identified by THESL.”

12. THESL submits that the information requested through the Disputed IRs is

directly relevant to this proceeding. The information is entirely consistent

with the pricing information ordered by the Board in its December 9, 2011

Motion Decision and is directly relevant to the question set out in the

Board’s letter dated September 14th, 2011 which makes it clear that: "The

Board is of the view that the question of whether the current Board-

approved attachment rate applies to wireless attachments is appropriately

part of this proceeding."

13. THESL submits that by refusing to answer the Disputed IRs, CANDAS is

making it difficult for the Board to assess this question and to consider

whether the Board's regulated rate of $22.35 per pole per year is grossly

insufficient when compared against competitive wireless attachment rates.

14. THESL submits that the Board’s Practice Direction on Confidential

Filings provides a comprehensive procedure for the filing of confidential

materials during proceedings at the Board. If CANDAS’ concern is that

the material is confidential, it may seek to invoke this procedure, but it is

not open to any party, including CANDAS, to withhold such directly

relevant information from the Board.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the
hearing of the motion:

15. Exhibit “A”: THESL interrogatories Nos. 1(d) and (e), 18(a), 19(d), and
50 and CANDAS’ Response;

16. Exhibit “B”: CEA interrogatories Nos. 19(b), 33, and 60 and CANDAS’
Response;

17. Exhibit “C”: Excerpt of the Technical Conference Transcript related to the
Disputed IRs;
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18. Exhibit “D”: CANDAS Response to Undertaking JTC1.3;

19. Exhibit “E”: Excerpt of the December 9, 2011 Motion Decision; and

20. Exhibit “F”: The Board’s September 14, 2011 Letter.

21. Such further evidence as counsel may submit and the Board allow.

All of which is respectfully submitted this 22nd day of December 2011.
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Barristers and Solicitors
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