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Thursday, December 22, 2011


--- On commencing at 1:00 p.m.

MR. QUESNELLE:  Good afternoon.  Please be seated.


The Board is sitting today on the matter of a notice of intention to make an order for compliance and administrative penalty against Summitt Energy Management Inc.  The Board on its own motion, under section 112.2 of the Ontario Energy Board Act, issued a notice of intention that it intends to make an order under section 112.3 and 112.5 of the Act requiring Summitt Energy to comply with a number of enforceable provisions as defined in section 112.1 of the Act and to pay an administrative penalty in the amount of $15,000 for breaches of enforceable provisions.


By way of letter dated December 7, 2011, Summitt, in accordance with the opportunity provided in the notice, requested that the Board hold a hearing on this matter.


The two parties in this proceeding are Summitt Energy Management and the Board compliance team with responsibility for this case.


The Board issued Procedural Order No. 1 on November 22nd, 2011, which established today's date as a provisional date for the hearing of any motions pertaining to the hearing, as well as the schedule for filings pertaining to potential motions.


Summitt filed a notice of motion on December 15th, 2011.  The motion seeks various orders of the Board with respect to, among other things, the confidential treatment of certain information, requirements of the compliance staff to disclose certain information, a requirement for certain witness statements or summaries of anticipated oral evidence, contact information of intended witnesses, information pertaining to intended expert witnesses, the facilitation of interrogatory submissions, and the fixing of a hearing schedule according to a proposed timetable.


In response, compliance staff filed its submission on December 19th, 2011 addressing the matters raised in the motion and the relief sought by Summitt.


The Board is of the understanding that parties have been in communication, and we would like at the outset of today's proceeding to establish the current list of outstanding items in the motion.


My name is Ken Quesnelle.  I will be presiding over today's proceeding, and with me on the Panel is Cathy Spoel.  And we will take appearances at this point.

Appearances


MR. SELZNICK:  Good afternoon.  My name is Stephen Selznick, and I'm from Cassels, Brock & Blackwell, counsel for Summitt Energy Management Inc. in this proceeding.  To your far right, my immediate left, is Ms. Gaetana Girardi, who is director of compliance and regulatory affairs at Summitt Energy.


To my immediate right, to your left, is Justin Safayeni of Stockwoods LLP, who is compliance counsel for the Board.  And I believe next to him is Mr. Mustillo of the Ontario Energy Board, and I believe you're familiar with Board counsel.


MR. QUESNELLE:  Thank you.  Yes.  Mr. Millar, would you like to put in an appearance?


MR. MILLAR:  Yes.  Michael Millar, counsel assisting you today as necessary, and Ms. Spoel.  I'm joined by Mike Bell.

MR. QUESNELLE:  Thank you very much.


The preliminary matter that the Board has signalled to begin with is we would like to establish exactly what is remaining, given the communication and some agreement that has been more than just signalled, but actually included in the submissions from compliance staff.


MR. SELZNICK:  What I thought might be appropriate is to just -- there are basically five matters here - I've grouped them in five matters here today - and just run through them in order.  I'll do a little summary of what they are.


And I think we have consensus on one, for sure.  I'm not sure of my friend's position on the other, but I don't think he's argued against it in his materials.  And then I'd like to go through the list of the disclosure items, and we can identify what is remaining and speak to that issue, if we might.


And I think interrogatories is the live issue.  And the timetable, I'm not sure my friend is adverse to a timetable.  He's adverse to a timetable that includes some of the steps that we've put to the Board, which may resolve themselves if we settle on what the materials are and what the interrogatories might be.


So if that's an acceptable approach to it, I would proceed that way.


MR. QUESNELLE:  I believe so.  Mr. Safayeni?  Yes, thank you.


MR. SELZNICK:  So just to summarize, the five issues - and I'll speak to them very quickly - are, one, we wanted to establish a confidentiality protocol for personal information of Summitt Energy customers and sales representatives that might otherwise be disclosed in the proceeding.


Secondly, we were seeking signed witness statements or summaries of anticipated oral evidence of each witness the compliance counsel was going to call, as well as information about expert witnesses and curriculum vitae of expert witnesses, and a copy of any written report they may wish to rely upon, and by a date certain so that we would have an opportunity to review that material and assess whether we needed to have responding experts look at it, as well.


The third item was this issue of disclosure, and we'll come back to that one.  And the fourth issue was the question of an order allowing Summitt to submit written interrogatories based upon compliance counsel disclosure once we've finalized that.


And last is a timetable that would wrap those up into stages and that would provide or speak to, under the proposal we had put, a hearing date that would fall in the first week of February or shortly thereafter, as the Board had available time.


I think we can do away with -- unless my friend wants to speak otherwise to it, but I think we may be able to do away with the confidentiality request on the basis that I think we pretty well -- we concur that there should be a confidentiality protocol on the form that we had proposed in our memorandum of fact and law, where we would use initials of the names of the agents and the customers, not reference their personal information, and either refer to them by contract number in the public file and have a private file that would have the unredacted documents in them.


So unless the Board wanted to hear submissions on that, I'm not sure my friend...


MR. QUESNELLE:  Mr. Safayeni?


MR. SAFAYENI:  No, that is acceptable to compliance counsel, but just one small distinction.  We agree that in terms of customer information, that that information should be confidential.  We're not going to oppose the confidentiality request in respect of Summitt's employees, but just to make that distinction clear for the record, that we don't necessarily agree that that's necessary in all cases.


But in this case, we're not going to oppose it.


MR. QUESNELLE:  Not going to oppose in this case.  That's fine.


So can we take -- we're just interested in the practicality of having that protocol communicated to the Board so that we can administer the hearing, as such.  So are there any changes to what you have included in your factum?


MR. SELZNICK:  Not from my position.  I think what we would be doing is when evidence would be submitted to the Board, if it contained personal information, we would present a redacted version for the public file and an unredacted version to Board counsel to maintain in a confidential file for the Board.


MR. QUESNELLE:  Okay.  I don't think there's any problem with that.  We haven't conferred on that, but the acceptability of that seems appropriate to the Board.  But we'll leave it that if there are any details that need to be gleaned out as to how that will find its way in in a practical fashion, we'll leave it to Board Staff to assist on that, if there are any roadblocks or barriers that come up as we start to put that into practice, but it seems acceptable to the Board.

MR. SELZNICK:  Thank you.


The second issue that is before you today is Summitt seeks compliance counsel to divulge the names and contact information of potential witnesses and a summary of their evidence, either in a signed statement or a will-say statement of some kind, and information about expert witnesses.


I don't believe my friend spoke to this as a specific separate item in his materials.  I think he's spoken to it in the disclosure request.  And so I'm not sure what his position is on it, generally.  But he has advised in his response, in his materials, that his first witness will be Mr. Mustillo, who is sitting here, and the reference to that is page 3 of the December 5 letter from compliance counsel.  That's at tab 5 to the Mudryk affidavit, in paragraph 50 of the compliance counsel written submissions.


Compliance counsel has also advised that Stephen Hack is -- a partner in Ernst & Young was the one responsible for the compliance audit and the E & Y report, but it's unclear whether he was the individual who prepared the report or did the field work or did the assessment.


So our position is that in order to make full answer in defence, we really need to know who the witnesses are so we have an opportunity to contact them, perhaps interview them if we're able to do so.  And we would like that by a date certain so that we can determine an effective disclosure of the case we have to meet.


MR. QUESNELLE:  Mr. Safayeni?


MR. SAFAYENI:  Compliance counsel has agreed to provide written summaries of all the witnesses that we intend to call.  If that is going to be anybody from Ernst & Young, which it's not our intention at this time to call anybody from Ernst & Young, but if that ends up being part of our strategy, then they will receive a written summary of anybody that we will call, including representatives from Ernst & Young or other witnesses from the Board or otherwise.

MR. QUESNELLE:  Including experts?

MR. SAFAYENI:  Yeah, an expert witness, I think, is not going to happen in this case, but in the event that it does, it includes any expert witnesses as well.

MR. QUESNELLE:  Mr. Selznick, what's your position to that?

MR. SELZNICK:  That would be acceptable to me.  The real issue is when we are going to get that information.  So the timetable that we propose when we get it to has as a first stage a date.  And it's not really, you know, in recognition of the holiday season, I didn't say tomorrow or the next day, I suggested the first week of January.  We're just looking for a date by which that would be provided, so that at that time we would know the case and we could decide what questions to ask, if there were to be interrogatories, and what evidence we would require, as opposed to waiting to the last minute of the hearing.


So I'm quite content with that as long as we have a date by which that's going to happen.


MR. SAFAYENI:  I think perhaps it would be best if we could decide on a date after we determine the interrogatory issue, because that would probably weigh in on exactly how much advance notice Mr. Selznick and his client need.  If there are no interrogatories, then the date could be much closer to the hearing date.


If not, then we'll try and move it up so that things don't get delayed overall.


MR. QUESNELLE:  I understand.  I think just in a general sense, the timetable will obviously have to follow whatever, if any, outcomes of today's proceeding and what decisions are made.


MR. SELZNICK:  Quite correct.  My one comment about Mr. Safayeni's remark is that my hope would be that we would have any expert reports prior to interrogatories, because I think most of our question on interrogatories might be what experts might be saying about the audit there or the inspection that was undertaken.


So it wouldn't be that beneficial to us to ask questions, and then be provided with advice that this witness will be speaking, who we may have questions to ask in advance.  And it could be very easy to simplify the proceeding by asking those in writing as opposed to in person.


MR. QUESNELLE:  Understood.  Mr. Safayeni?


MR. SAFAYENI:  I can advise with some degree of confidence that we will not be having experts in this case.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  The third issue on which there has been movement - and there has been cooperation among counsel, I must say - is this issue of disclosure.  Yet there are still some remaining points, if I might address that at this juncture.


And just to go up 10,000 feet for a moment, because it's important that we understand exactly what Summitt Energy -- the case Summitt Energy has to meet and the case it must defend, and the case, frankly, that compliance counsel must prove, is framed by the notice of intention here.


And the notice of intention which sets out this case and sets out the claim that Summitt must answer and defend has two components.  The first contravention alleges that there have been 25 electricity and 25 gas contracts reviewed by Ernst & Young in that they don't comply with the signature timing requirements set out in section 7(1)17 and 7(1)18 of Ontario Regulation 389/04 and section 12 Energy Consumer Protection Act, 2010.


And the second contravention is that there is an allegation that one electricity transaction reviewed by Ernst & Young in its investigation found that the price information in the electricity pricing comparison template provided to the consumer did not match the price of the program actually selected by the consumer, contrary to section 8(3) of Ontario Regulation 390/10, section 112 of the Energy Consumer Protection Act, 2010, and section 4.6(a) and 4.7 of the Electricity Retailer Code of Conduct.


So those are the claims that frame what Summitt Energy is trying to obtain disclosure concerning.


And if we go to the disclosure for a moment here, as a matter of procedural fairness, we've looked at the disclosure that's been made and we feel there are ten items that Summitt requires in order to understand this case and to be able to provide full answer in defence.


And from Summitt's position, it's not seeking enhanced disclosure.  And I respect my friend's opinion on that.  It's not seeking -- looking for enhanced disclosure.  We're looking for disclosure in the first instance.


And before I go to the reasons for the portions that are outstanding, I think it might be beneficial to finally put on the record what we agree upon as a starting point, which is significant movement.


So if I might direct you to schedule A of the notice of motion here, which is the ten classes or the ten items of information that Summitt is looking for by way of disclosure.


MR. QUESNELLE:  We'll get there.


MR. SELZNICK:  No, take your time.


And I'd also ask you to look at in my friend's materials, tab D, as in "David", to the affidavit of Ephry Mudryk, which is his letter of December 15th, 2011 that has his answer to some of those questions.


If you just have those before you side by side, I think we can run through them and perhaps we can see where we are still at odds, and then I can address why I think we need the material that we are still at odds about.


MR. QUESNELLE:  Okay.  We have it.


MR. SELZNICK:  So the first item of additional disclosure on the schedule A to the notice of motion is we've requested a copy of the retainer letter of agreement by which compliance staff retained Ernst & Young to conduct the audit in question.


And my friend's answer, as you'll see from his letter, it says "will be provided."  So I think that one is off the table, subject only to we'd like to know when it will be provided.  So as part of the time tabling, we've assumed that this date to provide evidence and provide witness information would be the same date.  They could be separate dates.


I'm not really holding my friend's feet to the fire, in the sense if it takes him longer to get something, I'm comfortable with cascading dates, but we'd like a date certain by which that information will be provided.


The second item on our list is a copy of the Ernst & Young no conflict acknowledgement and confirmation provided to the Board.  And my friend, you'll see in his item B, says again he will provide that.  And, again, our only question would be when, and to make sure the timetable addresses when that information would be provided.


The third item on our list is a copy of all notes, policies, documents and instructions provided by our on behalf of the Board or by compliance staff to Ernst & Young to direct, assist or identify the scope of the audit engagement Ernst & Young was to undertake, as well as to interpret and apply the relevant law and the legislation, regulations and codes of conduct cited in the August 15, 2011 notice of intention to make an order of compliance and administer a penalty against Summitt.


And my friend's response to this question is two-part, and I have some suggestions and perhaps a question based upon that.  But in his first sentence of his response in paragraph (c) of his letter, his advice is that Board Staff is not aware of additional documents in this regard.


So I would accept if my friend puts on the record, because it will frame the issues for us, that there isn't this -- if my friend can confirm for the record that there are no documents of that class, that would satisfy me, and I don't have to pursue the question further.


So maybe at this point I could turn it to my friend and ask him whether he'll do that, because it will answer that question.


MR. SAFAYENI:  Okay.  With respect to that particular issue, I can advise you that the answer there was -- it was kind of -- we were drafting this response in relatively -- we had a relatively short time frame.  I was trying to get it to my friend before he had actually submitted his submissions, although we ended up giving it to him, I think, just after that.


So the answer there is not completely accurate.  It was accurate at the time that we weren't aware of any, but since then, I've had more discussions with Board Staff, and there are actually some documents that fall into that category.


And as a general matter, I want the record to reflect that compliance counsel does not accept that any of the additional information that we're turning over, beyond the first tranche of disclosure, is necessary for procedural fairness.  So just -- I kind of repeat that in a lot of these boxes, but just as a, you know, general position that we adopt, that should be made clear at the outset.


Everything that we've given over since then and that we will be agreeing to today or that we have agreed to before is kind of in the spirit of cooperation, in the spirit of trying to move this matter forward, and should not be taken as an indication that we think it's necessary.


Having said that, I think I made it clear in my factum, but if I haven't, I'll say it again now, that any correspondence between the Board and Ernst & Young, and any other documents being exchanged between the Board and Ernst & Young we are prepared to turn over.  It has not been provided yet, but it will be provided.


So I think that will cover off the contents of (c), but Mr. Selznick will let me know if I'm mistaken.


MR. SELZNICK:  Thank you.  Just for a matter of clarification, in the second sentence in box (c), you said:

"In any event, this information is irrelevant, unnecessary, and not required to satisfy procedural fairness."


I take it what you're saying now is, despite that, you will deliver these materials?


MR. SAFAYENI:  That's right.  That second sentence applies.  It really should be in every box.


MR. SELZNICK:  Okay.  I'm content with that, as long as, again, we have a date certain by which that's going to happen in the timetable.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  Number 5 and number 6 on our list really are the previous issue, which is the names and contact information and witness statements, which I believe my friend has now advised that he will be providing in accordance with the timetable the Board sets.  So I believe those are handled, and I think in that way -- go ahead.


MS. SPOEL:  Mr. Selznick, could you just clarify?  When I read numbers 5 and 6 on here, my impression was that you wanted the contact information of individuals regardless of whether compliance counsel intended to call them as witnesses.  And I think there are perhaps two separate categories, and it's not clear to me which one -- I understand that compliance counsel is agreeing to provide witness statements for the people they intend to call as witnesses, and I think that would be our expectation.


But when I read this, I think you're asking for something more than that.  I just want to make sure I understand what it is you want.


MR. SELZNICK:  You are correct; I apologize.  And I've just jumped out of order, I'm sorry.  Those are different, and I'll repeat myself in one moment, but let me address -- go back to my friend's letter, because I had jumped ahead here looking at what his answers are and probably cross-referenced them.


In Summitt's number 4, which I didn't sort of address there, we were seeking a copy of the full Ernst & Young audit report, and the audit working papers, and notes and memoranda, and the full audit findings, as well as the full audit program checklist document referenced in the heading of the Ernst & Young audit summaries.


I can say that for my friend's materials and the affidavit, that second item, the audit program checklist, we have now, as it's appended as an exhibit to that affidavit.


And I'm not sure of my friend's comment in (d).  He's indicated here, in the last paragraph in his third column on page 2, that:

"The audit working papers, investigator notes and memoranda are not in Board Staff's possession.  In any event, it is irrelevant, unnecessary and not required to satisfy procedural fairness."


We believe it is, and if that's still an open issue, I will address that when we come to address the documentation that is still in issue between the parties.


MR. QUESNELLE:  So at this point, we're just ascertaining whether or not this is still an open issue.  Thank you.  Okay.


MR. SAFAYENI:  Without foreshadowing the argument that will come, it is still an open issue.  One thing, if I could take us back for one moment to (c), I just want to be clear, because the language in (c), "to direct, assist or identify the scope of the audit engagement they were to undertake", I want to be clear that the only documentation or correspondence that we have agreed to turn over in this second tranche of disclosure will be with respect to the Summitt audit compliance engagement.


We're not turning over correspondence or documents exchanged between Board Staff and other -- and Ernst & Young in respect of other suppliers that they audited, just to be absolutely clear.


MR. QUESNELLE:  Was that your expectation?


MR. SELZNICK:  For this particular point, yes.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  So the open issue so far in number 4 -- this is number 4, which is the working papers and the like of Ernst & Young.


Now, the Board is quite correct in their comments on 5 and 6.  I've misread those.  We are looking for, as a matter of disclosure, separate and apart from the names and addresses and statements of witnesses, the names and contact information for Board Staff who instructed Ernst & Young.  We can't disclose that information.  The briefing report which was provided as part of the original disclosure materials and which in the answer in this letter from Mr. Safayeni indicates was written by Mr. Mustillo, doesn't identify who at the Board worked on this particular file and who had contact with Ernst & Young.


We have no way of finding that information out unless the Board provides that to us.


And, similarly, if I can do two of them at a time, 7, similarly, minutes of meetings, memoranda, notes and other documents prepared in connection with meetings and conferences between Board and compliance staff and Ernst & Young during the engagement in connection with this audit are necessary to assist us to understand, really, the audit itself, for reasons I'll get into if the matter is contested.


So I'm open to my friend's position on that.  I'm not clear what his position is.


MR. SAFAYENI:  Well, our position -- I guess there are a few issues there.  Our position on other people that are involved at the Board, I believe I put in my submissions, although maybe it wasn't as clear as it should have been, that the Board compliance counsel takes the position that the only Board Staff member that's relevant is the person who reviewed and validated the findings of the Ernst & Young compliance audit, who is Mr. Mustillo, who will be our first witness, who you will get a witness summary of the evidence.


Other people, to the extent that anybody else at Board Staff was involved in this -- which my information is that it was solely Mr. Mustillo in terms of the validation and review process.  To the extent that anybody else was involved in this, it will presumably be reflected in the correspondence that we're going to be turning over, the documents we'll be turning over, between the Board Staff and Ernst & Young.


But in terms of everybody at the Board who might have had a role in this in terms of setting up the engagement on the front end, for example, structuring the compliance audit, putting all these procedures in place, we're not prepared to turn that over, and we can argue about it in due course.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  As an accommodation, I would accept what my friend says about Mr. Mustillo, if he would put on the record that that is the fact, so we don't find out later there were three or four other people who were involved in validating the report and if we received information about contact information at the Board of people who gave instructions to Ernst & Young.


MR. SAFAYENI:  We can put it on the record that Mr. Mustillo was the only person from Board Staff after receiving the findings of the potential non-compliance in the Ernst & Young report who reviewed and validated those findings.


MR. QUESNELLE:  But your position remains the same that no other information will be coming forward on any other individuals that may have been providing instruction to Ernst & Young?


MR. SAFAYENI:  That's correct.  That's correct.


MR. SELZNICK:  We would like to see -- I think we will maintain our position we would like to see the names and contact information of people who gave instructions to Ernst & Young.


MR. QUESNELLE:  And you will be addressing that?


MR. SELZNICK:  Yes.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  If I could have my friend's -- I apologize if he mentioned this, but his position on point 7, the minutes of the meetings, memoranda, notes and other documents prepared in connection with conferences between the Board and Ernst & Young, and I think in his materials he said there weren't any, but I'm not sure.  I think in point (g) he indicates that Staff reviewed and there are no other memoranda, but I'd ask him if he's had a chance to update this letter since we last talked.


MR. SAFAYENI:  It's still my understanding that there aren't, but an exhaustive review in that regard, I'm not sure if -- I can't speak to whether that has been completed or not.


In any event, we maintain that these documents should not be turned over, so we can argue about that in the course of the motion.


MR. QUESNELLE:  Irrespective of whether or not you do determine that there is an existence of such documents, your position is that they should not be turned over, and what's the basis for that?


MR. SAFAYENI:  Well, if we want to get into the actual argument --


MR. QUESNELLE:  No, just so that -- I don't want to go to the merit of it or the argument of it, but some of it, you're speaking of non-availability and some may be irrelevant.  I just think it would be good to state at this point the --


MR. SAFAYENI:  It would be on the basis of relevance and the necessity to meet the standards of procedural fairness.


MR. QUESNELLE:  Right.  Thank you.


MR. SELZNICK:  And point number 8 on the additional disclosure list attached as schedule A to the notice of motion, Summitt had been seeking particulars to assist in addressing what industry standards were to be able to evaluate Summitt Energy's due diligence efforts.


We know that from the Summitt Energy 2010-0221 hearing, the Board found that these codes of conduct were strict as opposed to absolute liability offences.  And in doing so, it was open to Summitt Energy to assert a due diligence defence to liability and a due diligence defence to penalty if liability was found.


And part of the due diligence obligation or the due diligence evaluation is to determine what industry standards are.  And we had asked for four items in this regard -- or five items, rather.  We wanted particulars of the number of concurrent audits conducted, the identity of other energy retailers and marketers audited, particulars of the scope of their audits - you know, were they as fulsome as the one against Summitt - and copies of the summary audit reports and audit summaries of the audits conducted against each of those other marketers, and, lastly, copies of all materials put before the decision-makers at the Board in connection with the Board's decision to issue the notice of intention giving rise to this proceeding.


And I just want to address each of those very briefly to give you an idea of what we're looking for here.


My friend indicates in his responses that much of this information might be known from the Board's website.  The information concerning other energy marketers and retailers who were -- against whom notices of intention were issued would be on the website.  But we're not really sure what the scope of the audit was.


So we need to know:  Are there energy retailers who were audited for whom there were no notices of intention issued?


So the point (a) here was directed to get to at who else was audited, not necessarily who else was charged.  Who else was charged we could define.  And that's really what (a) and (b) is going to.


The scope of the audit in (c), again, we can't really tell that from the notices of intention that were filed.  Many have been determined on the basis of voluntary assurances of compliance.  There is not any evidence really made available to us to look at or disclosure made to look at there.


And the copies of the summary audit reports and audit summaries would not have been made public, I do not believe, against all those companies.  If they are, I stand to be corrected.


And lastly, (e), the copy of all materials put before the decision-makers, is a generic term for what would be the equivalent, I take it, of the briefing note put before the Board in our particular case by which the Board made an assessment of why the audit summaries in those particular cases would lead to the charges in the notices of intention that were issued.


So that's our position on those particular things.  My friend's response was that much is available on the Board's website.  To the extent it is, we're content with that.  But to the extent it's not, we still maintain our request that it produced.


MR. QUESNELLE:  Mr. Safayeni, maybe we could just walk through them one by one, your current status.


MR. SAFAYENI:  That's not even necessary.  The entire thing, we think is, sir, relevant and unnecessary.


MR. QUESNELLE:  Irrelevant and unnecessary.  Thank you.


MR. SELZNICK:  And the last two items deal with the proposed penalty to be assessed in this matter.  The notice of intention alleges two contraventions, and then a global penalty of $15,000.  So in order to answer or respond to that, given the Board's grid in determining damages, it's important to know how that's allocated or what the allocation is among the offences charged.


My friend's response is that that is included in the briefing report, the Mustillo briefing report, and materials, and if my friend is not prepared to disclose that information, we can argue it and go to the briefing report, but I don't find there.


I only find in the briefing report advice on how the global number is calculated, but not, you know, is the first offence here considered a medium risk or a low risk or a high risk, or is the second one, or to which -- how is that $15,000 split between the offences?


MR. SAFAYENI:  Mr. Selznick is correct.  It's not in the briefing note, but we take the position that the information in the briefing note with respect to penalty is sufficient and the rest is unnecessary and irrelevant.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  And in point number 10, we've asked for similar information concerning the penalty sought and assessed against each of the other individuals or other marketers for whom notices of intention were issued.  And it's important for us, for the purposes of meeting the case we have to meet, to know that we were treated with the same standard of compliance that the other energy retailers were treated.


And we can't similarly tell that from any other notices of intention, because they're not broken up and there's no information on the public record as to the allocation using the Board's grid.


MR. SAFAYENI:  Compliance counsel takes the same position on that, as well.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  So having said that, we're left with -- there's been movement on disclosure.  We are farther down the road, but there are still issues outstanding concerning it.  And my hope was to address those at this time in the proceeding, and then deal with the interrogatory issue.


I think the timetable issue, which is the final issue, is one that almost is self-fulfilling.  If I can just very briefly address it, that the intended timetable here is not a lengthy timetable.  It's the next page on the notice of motion.


It was intended to cover a period of time where, if we start at the beginning of January, we'd really be done with the interrogatory period in January, and we would have a hearing available at the Board's convenience, when it had time, starting February.


When this matter was proposed in October, the end of October, and we had the back and forth with counsel at the beginning of November working out a time table and interrogatory period, it always encompassed a month to two months, and we're content to it being a month.


So it's really just moved as the hearing dates have moved.  And the only reason I'm proposing January to February is because we're already in the end of December.


MR. QUESNELLE:  Well, I just think, from a general sense, Mr. Selznick, and as has been discussed, a lot of the timetable will be the fallout of decisions made today on what disclosure is required, if any.  And the Board, in compiling its thoughts around that, would then put its mind to the appropriate timetable that is commensurate with the finding so --


MR. SELZNICK:  I accept that.


MR. QUESNELLE:  So it's appropriate to have it be treated last, and it may not be dealt with in any fullness today, because we'll have to make our decisions first.


MR. SELZNICK:  So if I may address the outstanding disclosure, I would do that at this time.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  So as I said at the beginning --


MR. QUESNELLE:  Just from a process -- just so that both counsel are prepared, would you - and if Ms. Spoel has other interest in this - that you would deal with these on a singular basis, that you would make your arguments on these, or do you intend to go right through and make all your argument on these?


MR. SELZNICK:  I intend to make all arguments at the same time, because I think the same argument applies to all the disclosure, based upon our review of what we've seen so far.


MR. QUESNELLE:  Understood.  That's fine.  We'll deal with that in its entirety, and then move across.  Thank you very much.


MR. MILLAR:  Mr. Quesnelle, if I could just follow up to make sure we have the process here, is the proposal that first there would be argument on disclosure by Mr. Selznick, then Mr. Safayeni would say his piece, and then Mr. Selznick would have reply on that, and then we move to doing the same thing on the interrogatory process?


MR. QUESNELLE:  I believe Mr. Selznick would like to do it in its totality, or just all disclosure and one --


MR. SELZNICK:  I'm prepared to do disclosure at one time and reply to my friend's comments about disclosure at the same time and be done with that issue.


MR. QUESNELLE:  Okay.


MR. MILLAR:  That's fine.


MR. QUESNELLE:  That's fine.  Thank you, Mr. Millar.


MR. SELZNICK:  So just to recap again, what Summitt is looking for is disclosure to know the case it has to meet based upon the way the two charges are worded in the notice of intention.


It does not seek enhanced disclosure, and I want to make that clear.  It is fundamental disclosure Summitt is looking at to ensure procedural fairness so it can know the case it has to meet.


And our factum, I think, goes to great length to reinforce that, but I did want to walk you through the seminal pieces of disclosure to date to show you why it's very difficult to assess what Summitt's response is, when we're missing some fundamental information about that that is either in the hands of the Board or in the hands of people whom the Board has authority over, or could be identified to be people known to the Board.  And it falls in the category of the material we're looking for here.


From our review of the material - and my friend responds to this - it all starts with this - with the Board having appointed Ernst & Young as an inspector under section 106 of the Ontario Energy Board Act to go out and do a compliance audit or a compliance investigation of the compliance of Summitt Energy, and, I take it, other energy suppliers in compliance with their certificates of compliance under the new Ontario Regulation 389/11.


And that proceeded, and Ernst & Young went out and did this audit and provided reports to the Ontario Energy Board.  Those reports formed the basis of, in this case, the briefing report or the briefing memorandum from Mr. Mustillo that's in the Ho affidavit in our submissions.


Without sort of extrinsic evidence coming into this matter, when we look at the materials, it seems clear to us that Ernst & Young conducted an investigation, made assessments and evaluated the evidence.  They weren't simply on a fact-finding mission.  They went out.  If they had -- they didn't just go out and find a whole bunch of facts, organize them and provide them to the Board for assessment and evaluation.


They obtained a whole bunch of facts.  They followed a procedure.  They did assessment of those facts.  They assessed the evidence, and then they came to conclusion.


And they reported the conclusions to the Board.  The briefing memorandum references those conclusions.  The briefing memorandum does not reference any independent steps the Board took to validate what those conclusions were.


I think I would have been happier to see the Board give some discussion to having -- or the compliance staff having some discussion to say, We took facts and made our own assessment of the report.


But from what I read in the report, it references simply that it took the report and it validated the report.  I'm not sure what "validation" means, which leaves us to ask these questions about other information and interrogatories perhaps about that.


And out of this briefing report, the notice of intention to issue an order for compliance and administer a monetary penalty comes about.


So when we trace this back, it all relies on this one audit report, which I'm now hearing from my friend - and I'll give him permission to change his view later - may not introduce into evidence at all at the hearing.

And if I can just take you there in a second to show you the importance of our being able to question some of these points, because it's become almost a repetitive truth that if you say it along enough, it becomes true.  We're now in a position where because Board compliance staff heard from Ernst & Young that it was an offence, it is an offence, and now we have to prove it's not, and we don't really know how they formulated the original conclusion they arrived at.

So if you wouldn't mind taking a look at -- in my friend's -- no, sorry, in the affidavit of Jonathan Ho, which was included in our materials, if you wouldn't mind pulling that out for a second and going to tab L?

It's a document entitled "Ontario Energy Board Regulatory Compliance Inspection Report" dated June 8th 2011, Summitt Energy Management Inc.

MR. QUESNELLE:  We have it.

MR. SELZNICK:  This is the -- or purports to be this Ernst & Young audit report that is referenced in the materials.  And if you go page 2 of that letter, you'll see that in the first paragraph Ernst & Young is saying it performed this engagement in accordance with a letter dated January 19th, 2011.  And that, I take it, is the letter that is going to be produced by compliance counsel as the instructions which he has authorized -- advised he would.  And this letter is signed by Stephen Hack, who is a partner, but nowhere does it say in this cover report that he actually did any of this work.

So that's why we had asked for particulars from the people at Ernst & Young who actually conducted the audit and investigation, because this just seems to be the partner who is reporting that these are the results of his company, but I'm not sure he would have any relevant information.  We would really need to find who the people are who actually did the assessments here.

If I take you to page 4 of that same exhibit, it's a document called "Executive Summary."  And the heading halfway down the page, it's entitled "EY Methodology."  If you see that, that's underlined.  And then II under that subheading, and (a) there, there is a phrase that says, "We performed", "we" being Ernst & Young:
"We performed our design procedures to obtain sufficient evidence to determine whether the current processes and controls of the entity..."

In this case, I take it Summitt Energy:
"...comply with the requirements of the Ontario Regulation 389/10 and the codes of conduct."

So this is the collection of evidence.  It's not just facts.  So they're making evidentiary decisions.  They made decisions about what would be sufficient to constitute an offence, as opposed to simply collecting facts that compliance staff could determine might constitute an offence for the purpose of their work.

If we go to page 5, III, there is a heading called "Assessment of Evidence", and there is (b), as in "Bob".  It says:
"When using information produced by the entity..."

And, again, I think in this context it's fair to say that's Summitt Energy:
"...we evaluated whether the information provided is sufficiently reliable for our purposes."

So they are making determinations that are evidentiary determinations.

And then if I take you to the next page, page 6, this deals with the Phase 2 of their steps, III, the heading "Assessment of evidence."  And I take it this was dealing with renewal of contracts, not new contracts.  And this isn't the subject of the charge in these cases, but they seem to have done the same thing:
"We used the same approach as in phase 1 above in their assessment of evidence."

So Ernst & Young, either with the authorization of the Board or on their own, were on an evaluation, not simply a fact-finding procedure.

And if we go now to page 8 of this report, the second full paragraph has the italics heading "Contracts", and it's (6).  It says, "Requirements for new and renewal contracts", and the phrase here is the one that causes us to look further, and it says:
"EY observed that the contents of the company's contracts did not meet a number of Ontario Regulation 389/10, part 1, section 7(1) and Code of Conduct, part B, section 3.1 requirements."

And it refers us to an attachment to this report.

So a number of our requests for information -- I mean, Ernst & Young, and we would pursue this at the hearing, we do not believe they're lawyers, as an accounting firm or I guess a management consulting firm.  They're making legal determinations here, and they've either made them on their own, or with their own independent advice or with advice and direction from the Board on the interpretation of legislation.  But clearly they are making a legal determination, as opposed to simply saying, Here's evidence we're putting before you to make an assessment.

And if we wouldn't mind at this point -- and I'd like you to keep that open and just put it aside for a second, but we need to look at the cross-references they're referring to now, which is attachment A, number 6.

And I'm just going direct you to where they can be found.

If you go the next exhibit in this same book, Exhibit M to the Jonathan Ho affidavit, and this is that document that they're referring to, this appendix A.

And if you go to page 3 of this document, it's in sort of like a landscape format here.  You'll see at the bottom there is a row that says "Contracts", and the first column, it says number 6.  This is the cross-reference.

And is the reference here is -- and it goes on to the beginning of the next page -- is:
"EY observed that the requirement of the person signing the contract on behalf of the retailer is signing after the consumer's signature to acknowledge the receipt of a copy of the agreement."

So that's what they're observing.  We need to speak to them, because my understanding was, as is the client's understanding, is this was a forensic examination at the client's office of a random series of executed contracts.  So to say they've observed the person signing the contract on behalf of the retailer is signing after the consumer's signature, we don't know how to answer that statement, because this is equivocal and needs further investigation and is something that needs to be probed on what their instructions were and what their communications and their working notes provided.

Now, if I can take you now -- oh, sorry.  If we can turn to the next page -- let me see if I've got the right page here.  Sorry.  If I can take you to Exhibit A of the Mudryk affidavit - that's the affidavit my friend submitted - and Exhibit A.  And I thank him for this.

It's this detailed compliance audit test of processes and controls for electricity retailers.  It's another landscape document.

MR. QUESNELLE:  Just bear with me for a minute.

MR. SELZNICK:  No, no problem.

MR. QUESNELLE:  Thank you.  I have it.

MR. SELZNICK:  So if you go to Exhibit A of that document, page 19, and if -- you're at that page now?  If you would look in the third column under "Requirements", this seems to be statutory requirements or code of conduct requirements.

And if you go -- because these are sort of out of order a little bit, if you go to page 21, you'll see the little subparagraph (s) there, as in "Sam".  And there's a reference here to how contracts should be signed, and the reference says, "contracts over the Internet."

And then if we go back to page 19 of that exhibit, in two columns to the right, where it says "additional information", you'll see in the very first paragraph under "New Contracts" -- so where we are in our particular charge is a new contract.  It's not a renewal contract.  It says that:

"EY observed the requirements (a) to (s) are met by inspecting a sample of Summitt Energy's agreement form and terms and conditions."


So their determination that there has been an offence seems to be from observing the form, although they acknowledged that the charge is the ordering of the signatures, not the form.


So, clearly, if everything goes back and resolves to this document, there's a desperate need to get further disclosure about it.  We really aren't sure how to respond to this particular matter, based upon the disclosure that's been made to date.  There are holes missing here which seem to be either the working papers or the instructions that were given to Ernst & Young, or being able to contact the people at Ernst & Young who provided this report, because to allow this information to stand as it is just feeds the incorrect assumption and feeds its way up the level here.


So that's basically our position on this particular piece of disclosure.  I do want to address -- and I'll let my friend then speak for the moment.  I think that addresses all the outstanding elements of our disclosure, I think, other than perhaps the issue of the due diligence, which I mentioned briefly when I mentioned the request for information about other energy suppliers and their audit experiences.


It is critically important to establish the standard by which Summitt is to be judged.  It is important to know what the standards applied to the other energy retailers were.  We can't determine all that from public documents.  We have to see the summaries of information that they were given.


I'm not sure I have to go back and see all the working notes and everything, and all of that, but I need to see the summary audits and the same information that's been disclosed here to see if the same issues and the same weaknesses apply.


MS. SPOEL:  Mr. Selznick, I'm curious on that issue with respect to your due diligence or your client's desire to establish a due diligence defence.


I'm wondering how a company can say it exercised due diligence based on standards which weren't known to it at the time, because these audits are concurrent.  If there had been audits done previous years and results published, and we had a -- I mean, I'm not saying -- I'm not sure how to resolve this issue, but I'm raising the question.


If it's a concurrent audit of other companies that's happening at the same time, I'm not sure how that can possibly help your client, because by the time the results of those are known, their contracts have already been completed and they wouldn't have known what -- or they might or might not.  The audits would not be helpful, I guess is what I'm saying, or I question how helpful those audits would be to establish what your client ought to have been doing.


I'm not sure how else -- but I'm wondering what the relevance of that particular information is, when it's an ex post facto audit of somebody else.


MR. SELZNICK:  Well, as I understand these audits - and I stand to be corrected - they all -- or these investigations -- they all were covering a period of time between the coming into force of the new regulation 389/10 or '11, and the date that the audit was contracted.


It's important to determine whether Summitt Energy was acting in accordance with the generally accepted interpretation of those regulations during that period of time.


We may be able to determine that from the audit of the other energy retailers, because that information would not otherwise be available to us.


MS. SPOEL:  So what you're saying, for example -- and I'm making some of this up, because I haven't seen any of them either, so I don't know what they say.  For example, you might say everybody was doing it this way.


MR. SELZNICK:  Correct.


MS. SPOEL:  And, therefore, Summitt shouldn't be -- they may have to change their ways, but they shouldn't be penalized for having gotten it wrong when everyone else did, too.  It's that sort of thing --


MR. SELZNICK:  Correct.  And that may lead us to industry evidence of an approach to the interpretation of these regulations through an industry association or a group of industry retailers on how to interpret this thing.  But, remember, we're dealing with a new regulation that came into effect, and there was not a body of law or interpretation upon which to rely, which also gives me some reason to give concern about Ernst & Young making legal conclusions about compliance with new regulations.


Either they got that information themselves or they got it from somebody, and it's important to know what that is.


MS. SPOEL:  That's helpful.  Thank you.


MR. SELZNICK:  So that's really our position on that.


I do want to address a couple of points, though, in my friend's submissions on this particular point.  And I'm just pulling out his written submission, if I might, because I think he made some good points, and I think we've been around the block on a couple of these before.


The first point that I would make is my friend refers to this request for an enhanced level of disclosure.  And, again, I want to underscore that it's just disclosure we're -- not really enhanced.  And my friend references a few times the Summitt Energy Management decision in the pre-hearing motion to EB-2010-0221.


And that is a correct citation from the motion record, but that -- you know, I want to draw to the Board's attention that particular decision is on appeal before the Divisional Court of Ontario.  One of the grounds of appeal were the pre-hearing processes, including the failure to -- as we allege, the failure to provide the disclosure requested as a pre-hearing matter.


So I would ask the Board to really probably not consider that as the determining piece of legalese to coming to a decision here.  We don't know the outcome of that case right now, and it probably won't be decided before we have a determination here.


But my friend also mentions the Toronto Hydro-Electric System case in EB-2009-0308.  And, again, we're not looking for every piece of relevant information.  You know, we've made a very specific list of ten things we'd like to get.  My friend is agreeing to provide some, agreeing to look to see if there's others, and there are several things remaining to be requested.


This is not a witch hunt or looking for a smoking gun.  We're simply trying to get the information to be able to marshal a defence.


And, clearly, it's our interpretation, our intention, not to prolong the process by doing this, because our timetable contemplated a very short turnaround time to get this information to assess it and review it.


Similarly, in the Ciba-Geigy case, it's important to note here, as my friend cites, both for and against his position, and I say that disclosure can't be decided in the abstract.  So we can't just take these cases and apply them holus.  I think there's enough questions about the underlying document here, that we should look at beyond it to be able to know the case we have to meet here.


And the reference my friend makes on page 14 of his written representation citing the Guy Régimbald Canadian Administrative Law, cites a very interesting statement, that the Stinchcombe principle, this very high level of disclosure -- and I think we're not asking for a very high level of disclosure.  We're just asking for disclosure.


He says it does not apply in most contexts of administrative law, and I stress the "most" there, but he does make the statement at the end of that statement to say that it is more applicable in more judicial-like proceeding.


I think we have to take this in context, that these statements cover a wide variety of administrative proceedings from very, you know, simplified proceedings of administrative officers not in a judicial process, without rules of practice applicable to them, making decisions ad hoc to organizations like the Ontario Energy Board.


And I can't think of anything more judicial-like than the proceeding we're in right now.  There's an administrative penalty involved here.  We're sitting in the equivalent of a courtroom.  There's a board.  There's a transcript being taken.


There is a rules of procedure that apply.  There's a motion record.


This is a judicial proceeding.  And I wouldn't diminish its importance there.  And I think it's fair that there be a balance -- I'm not asking my friend to go through hoops, but there should be a balance of the disclosure to ensure that fairness is achieved.


It's also interesting that my friend cites in the Sheriff case that this sort of this level of disclosure is not applicable where people's rights are not involved or there's no issue of professional reputation.  And I must say there's a tremendous issue of professional reputation here for Summitt Energy.


These things, it's not the penalty.  It's the principle, essentially.  And I can see nothing more valuable than the citation of history of -- the enforcement history in the briefing report from compliance counsel that led to the notice of intention.


Everything gets put on the record.  And it's important for that reason that the reputation of Summitt Energy be addressed in this case and be able to know the case it has to meet.


So those are my submissions on the request for disclosure.  If there are questions about particular items of disclosure that you would like to ask, I'm quite open to answer them, but I'm prepared to ask my friend to speak at this time.


MR. QUESNELLE:  Nothing else from the Panel at this time, Mr. Selznick.  Thank you.  Mr. Safayeni.


MR. SAFAYENI:  Thank you, members of the Panel.  Just two quick issues I want to address at the outset.  First of all, I'm not sure if this was Mr. Selznick's intention or not, but just to make it clear for the record, to the extent that in his submissions he suggested that the audit checklists that we attach as Exhibits A and B to the affidavit of Ephry Mudryk that we filed in support of responding to this motion, to the extent that he suggests that those materials were just disclosed for the first time in that affidavit, that is not correct.


Those were part of the initial tranche of disclosure that we provided on or about August 25th, just to make that clear.


And also, to the extent that he has suggested that I might have suggested - and perhaps I did - that I wasn't going introduce the Ernst & Young report as evidence at the hearing, just to clarify that that is certainly not my intention.  I will be -- compliance staff -- compliance counsel, rather, is intending to rely on the Ernst & Young final report, as well as the supporting documentation that's already been provided in the disclosure to Mr. Selznick and his client.


Okay.  Having said that, on the issue of disclosure, I think it's useful at the outset to just clarify what the appropriate test for disclosure is.  I don't want to get hung up on terms, Stinchcombe, enhanced disclosure or otherwise.  Mr. Selznick claims he's just asking for regular disclosure, not enhanced disclosure.  The cases he cites in his factum are all cases of, quote-unquote, enhanced disclosure.


Whatever term is put on it, I think it's useful to look at the appropriate test that should govern the level of disclosure in proceedings like this, in regulatory proceedings before this Board.


And this Board has actually put this principle very succinctly in a previous proceeding also involving Summitt Energy that my friend alluded to.  And in that proceeding, the Board held that disclosure was sufficient if it:

"...enables Summitt to know the case that it is expected to meet with sufficient detail to enable it to mount an effective defence to the allegations contained in the notice of intention to make an order."


And that was the standard applied in that case.  And it's true that it's on appeal, but that's no reason to depart from what I submit are consistent and well-established principles of administrative law.


Now, it's well established that in regulatory proceedings, like proceedings before this Board, the standard for disclosure, not only is it not the same as in a criminal proceeding, which I would submit is the most judicial-like proceeding that one could experience, but it's also less than other types of administrative proceedings.


Administrative proceedings are not all created equal.  There are disciplinary proceedings where people face losing their licence and their livelihood.  There are human rights proceedings where there is a real stigma attached to any finding that could result.  And courts have consistently held - and this not controversial in the least - that those types of proceedings get a high level of disclosure, and regulatory types of proceedings like this, where it's an administrative penalty being levied on a company, get a different standard of disclosure, a lower standard of disclosure.


To the extent that this has to be backed up by citations to legal authority, I've done that in my factum.  I'll take you to two very briefly.  I don't want to waste a lot of the Panel's time on this.


One is a decision of the Board itself in the Toronto Hydro-Electric system case.  It's at tab 12 of my authorities on page 9, paragraph 19.  And I'll just read that whole paragraph, because I think it's important:

"To require the Board to disclose all possibly relevant information gathered in the course of its regulatory activities could easily impede its work from an administrative standpoint.  As Macaulay and Sprague note..."


Those are authors of a leading text on administrative law:

"... as Macaulay and Sprague note, there must be a reason the functions have been mandated to an administrative agency and not to a court.  There is also a significant difference between disciplinary proceedings where an individual may lose his livelihood and a situation where a corporation faces sanction by way of fine or administrative penalty."


We are of course in the latter category.  Continuing with the quote:

"An economic regulator such as this Board has little ability to affect human rights in the manner of a criminal or disciplinary proceeding.  No individual is at risk in this case.  Counsel for Toronto suggested that there may be an analogy in that Toronto could lose its licence and ability to operate.  Compliance counsel responded that he is not seeking such a remedy."


And, indeed, in this case we are also not seeking such a remedy.  There is no order being sought under section 112.4 to suspend or revoke a licence.  The only thing at stake here is the administrative penalty.  And I don't want to make light of the proceedings or suggest that there's not a right to know the case -- that Summitt doesn't have the right know the case against it and present defences.  It certainly does, but there is a level of proportionality, and, frankly, common sense that in these kind of proceedings Board Staff is not required to turn over absolutely everything under the sun.


And Mr. Selznick submits that his request is quite tailored, and I would frankly have to disagree.  I think it's quite broad, especially insofar as it demands audit compliance information for a whole range of his client's competitors.


The Toronto Hydro decision that I just quoted for you, the very first line of it says that "to require the Board to disclose all possibly relevant information could easily impede its work."


So not only is it not a requirement, but this Board has recognized that it could actually undermine the regulatory objectives that this Board was created to carry out.


The leading authority on this and the authority that the Board actually cited before coming to that passage that I just read to you is the Federal Court of Appeal's decision in the Ciba-Geigy case.  And I'm not sure if I'm saying that right, but it's the leading authority.  It's been cited several times by tribunals of various natures, and it was just recently reaffirmed by the Federal Court of Appeal in 2006.


That decision dealt with proceedings before another regulatory tribunal, the Patented Medicine Prices Review Board.  And if you'll bear with me, I'll just take you to a brief passage from that case at tab 1 of my authorities at paragraph 5.  The Court of Appeal here is endorsing the reasoning of the Federal Court below, quoting it as a block quote, and then saying that they agree with the approach.


Three lines down into the block quote, it says:

"Disclosure cannot be decided in the abstract.  The Board is supposed to proceed efficiently and to protect the interest of the public.  This requires, inter alia, that a hearing shall not been unduly prolonged.  Certainly the subject of an excess price proceeding is entitled to know the case against it, but it should not be permitted to obtain all the evidence which has come into the possession of the Board in carrying out its regulatory functions in the public interest on the sole ground that it may be relevant to the matter at hand."


Turning over the page, four lines down, it continues:

"When the statutory scheme of this Board is looked at, the Board is a regulatory board or tribunal.  There is no point in the Legislature creating a regulatory tribunal if the tribunal is treated as a criminal court.  The obligations concerning disclosure imposed by the doctrine of fairness and natural justice are met if the subject of the inquiry is advised of the case it has to meet and is provided with all the documents that will be relied on.  Ciba has been provided with much more than the minimal disclosure required to help it meet its case."


Then at the very end of that block quote:

"To require the Board to disclose all possibly relevant information gathered while fulfilling its regulatory obligations would unduly impede its work from an administrative viewpoint."


So there, again, is the recognition that not only is it not necessary, but it may actually -- devoting the administrative resources to complying with such onerous disclosure requests could actually undermine the objectives that regulatory tribunals are enacted for.


My friend is quite right when he says that disclosure cannot be analyzed in the abstract, and that was one of the -- that was the first line from the decision I just read you.


And I agree, so let's look at the context in this case.  What is the case to be met here?  The notice of intention sets out two different allegations.  The notice of intention is at tab A of my friend's affidavit, the Ho affidavit.


The first set of allegations -- I'm reading right from the notice here:

"With respect to 25 electricity contracts and 25 gas contracts reviewed, Summitt has failed to ensure that the person signing the contract on behalf of Summitt does so after the acknowledgement that has to be signed and dated by the consumer or the account holder's agent..."


The second set of allegations -- or the second allegation, rather:

"... in one of the 25 electricity transactions (Contract number F1284631) reviewed, the price information in the electricity price comparison template provided to the consumer did not match the price of the program selected by the consumer under the contract."


Those are the two allegations.  So basically it comes down to the signature line was in the wrong spot on the contract, and a consumer was provided with the wrong price information.  I don't mean to trivialize these.  They are serious breaches and they affect the public interest -- or serious allegations, I should say, and they affect the public's interest.


But they are simple allegations.  We are not dealing here with anything that involves a hugely complicated series of legal or factual judgments.


My friend took you at some length through different portions of the material we have provided to him, in terms of both the final report and the underlying supporting documentation, and tried to frame this as a matter where the investigators are exercising some sort of legal judgment or assessment of the evidence that requires a whole series of additional disclosure and interrogatories to fully understand.


I would submit that based on the simple nature of the allegations, that is simply not the case here.  And, more importantly, the process as it was structured was a two-stage process.  The first stage was Ernst & Young went, did their regulatory compliance audit, compiled the documents that we've turned over to my friend, and, once again, everything that we received from Ernst & Young has been turned over.  We are not holding anything back.


Every piece of that report, every chart that we received from them, every checklist setting out exactly what they've done, has been turned over.


But returning to the point, it was a two-stage process.  The first was they compiled these materials and identified potential areas of non-compliance based on the regulations that they were asked to apply -- potential areas of non-compliance.


And then at phase 2, Board Staff reviewed these potential areas of non-compliance and made an assessment, their own assessment, based on the underlying evidence, in this case the contracts, about whether to proceed or not.


In Summitt's case, for example, the potential areas of non-compliance were much more than these two identified.  There were several more areas of potential non-compliance.  And my friend, although he didn't perhaps say it as forcefully in his oral submissions, in his written submission he says that the Board Staff just accepted the findings wholesale.


I mean, that's absolutely not true.  If that was the case, Board Staff would have had ten or 12 allegations against Summitt.  Board Staff reviewed -- conducted a review and validation process, and determined that only these two were what it should be proceeding against.


And it is my submission that by providing Mr. Mustillo as the first witness and having him speak to that review and validation process, that should be sufficient for Summitt to go through any arguments it wants with regards to how certain things were interpreted or whether it was the correct application of the law or not, or what Mr. Mustillo's understanding was when he wrote the briefing note.


All that stuff can be done through an examination of him, and of course his evidence, the fact that his evidence will be provided in summary form in advance, as we've already agreed to today.


To briefly review, we've agreed to provide everything that Ernst & Young has given to us.  We've agreed to provide all correspondence between Ernst & Young and the Board going towards clarifying certain aspects of the audit, clarifying certain portions of the evidence assessment or how a task should be undertaken.  To the extent that any of that stuff exists in terms of correspondence between the Board and Ernst & Young, that will be provided.


We have provided the briefing note, which is what Board Staff used in terms of reviewing and validating the allegations.  We provided a witness who authored the briefing note and actually did the validation process.  And I've advised my friend today that he was the only person involved in that process.


In my submission, this is completely adequate, given both the nature of the allegations here, which are factually and, as an evidentiary matter, quite simple, and the fact that this is a regulatory tribunal with an administrative penalty at stake, not a judicial-like proceeding, a disciplinary proceeding, a criminal proceeding or a human rights case where a higher standard of disclosure applies.


In my submission, we've actually gone well beyond the required level of disclosure in a case like this.  What it really comes down to are the contracts.  There are 25 contracts in the first allegation.  There's one contract in the second allegation.


In the first allegation, the signature line is in the wrong place.  In the second allegation, the price chart is wrong.  We really don't even need anything beyond the contracts.  But we've given them everything.


The audit checklists are 150 pages.  It goes through every little thing that they did.


Just to conclude on the point of the general disclosure standard, I think that what this Board said in the Summitt proceeding that we've already discussed applies with equal force in this proceeding, and I'll quote -- there's no need for you guys to go to this in your book of authorities.  I'll just cite it.  It's at tab 11 at page 88, and it says:

"There is simply no mystery as to what the nature of the allegations being made are or who, what, where, when or how the alleged instances of non-compliance arose.  The Board does not consider enhanced disclosure to be necessary these circumstances."


I submit that that applies with equal force here.


I won't take too much longer.  I will just go very briefly through the different areas of specific disclosure requests and say one or two words on each, keeping in mind the kind of general theme I've laid out already.


For each of these categories, as an analytical matter, the onus is on Mr. Selznick and his client to demonstrate why the information is necessary, or why it's potentially relevant or irrelevant, or whatever standard the Board thinks it should apply.  The question to ask is not:  Why is the Board not providing this?  Okay?  There is no presumption in favour of everything coming out.


Guy Régimbald puts this nicely in the text.  He says:

"When deciding whether information may be withheld, the question is not whether there is good reason to withhold the evidence, but whether enough information has already been disclosed to permit the individual to adequately prepare his or her case."


So that's the lens through which to look at this.  The investigator's working papers, notes and memos, they already have the audit checklists.  The audit checklists set out in sometimes painful detail what exactly has gone on in each of these cases.  They have the underlying contracts already.  If they want the rest of the underlying documents, which is to say all of the different things that they've checked, including the compliant contracts, we're going to provide those.


There is no need to go into the investigator's notes in this case.


Again, this is a two-step process, so they already have access to the Board witness.  There is no need to get the E&Y investigators involved at this stage.  To the extent that Mr. Selznick or client want to impugn the overall approach of the audit, they have the name of the lead partner in charge of this, whose name is on the final report.


We submit that there's simply no need to go beyond that into the specific investigator identities or their notes.


Perhaps most surprising is the allegation that information related to all of these other suppliers, Summitt's competitors, essentially, is necessary.  And I appreciate my friend taking a step back and not requiring the investigator's notes for those -- for those individuals, but for -- for those companies.  But he's still asking for all the information related to the compliance audit conducted by Ernst & Young in respect of those companies.  And in my submission, this is completely irrelevant.


To the extent that he would like to or his client would like to advance a due diligence defence, he does not need a report or the briefing note for every other company to establish that.


Every other company but one, as a practical matter, entered into assurances of voluntary compliance.  That information is on the website.  That information contains the allegations and the allegations that they admitted to.  And beyond that, there should be no requirement that we disclose information, much of which is confidential, related to our audit of Summitt's competitors.


To the extent that they want to run a due diligence argument, that is simply based on whether the steps Summitt took in ensuring the signature was in the right place or the right price chart was given rises to the level of due diligence.  And that's something that Summitt can prove on its own evidence. 


Sorry.  To be clear, Mr. Mustillo is advising there's one other company other than Summitt who has requested a hearing.  So just to make that clear for the record.

Subject to any questions you might have, those are my submissions on the interrogatories point.  Oh, not on the interrogatories point, on the disclosure point.  Thank you.

MR. QUESNELLE:  Mr. Safayeni, no questions from the Panel.

MR. SELZNICK:  I just have a few points to make, because I don't want to go over and repeat what I said in my first submission.

But just to be clear, now, I take it that the clients also will be relying upon the Ernst & Young report in their evidence.  Am I correct on that now?

MR. SAFAYENI:  That's true.

MR. SELZNICK:  So having said that, once the Ernst & Young report is disclosed, which it has been, and my friend says he'll be relying upon that evidence, it becomes material.  And every element concerning its production and development becomes material.

I'm limiting myself to, as I went through the first round here, the material we requested to help us better understand these legal conclusions that Ernst & Young came to; my first point.

My friend has indicated that in the scheme of -- I had sort of alluded to this being a judicial process because of its nature, and I still hold that position.

But my friend comments that although not a trivial matter, there's no order here sought to suspend or revoke licence, so perhaps we shouldn't be at the far end of the spectrum.  And I'm not suggesting we be at the far end of the spectrum.

Again, I'm looking for disclosure.  But I do want to underscore, as I said before, that this proceeding does affect the professional reputation of Summitt Energy.  This is not a rate hearing licence.  This is a licence about its conduct and the conduct of its agents and its business practice, and this is a reputational matter.

And this matter will become relevant, as I fully expect it will, in re-licensing applications, because the enforcement and compliance record of the company is always taken into consideration in re-licensing decisions.

So this is not on the lighter side of compliance matters, despite the fact that there is a $15,000 sum -- claim, which is not in itself small.

My friend quotes the basis for the lesser standard of disclosure in administrative processes, I guess, on economic and time-sensitive basis, saying that it might overburden Board Staff or be too onerous to comply.

Again, we're not asking for everything.  We're asking for a specific list, some of which has already been agreed to be supplied.  I really don't imagine the balance is that onerous, but there is no evidence before you today that it is onerous.  I don't know how onerous it is, but, for sure, there's been no affidavit evidence put in that it's going to take a thousand man hours for someone to commence this.

I suspect it's a letter or a telephone call to Ernst & Young saying, Please send the following information over to our office.  I'm not sure this is a difficult event to orchestrate.

Secondly, I also don't see anywhere in any evidence that this will unduly prolong any proceeding.  We for sure don't anticipate that.  And our proposed timetable doesn't anticipate a prolonged period to look for this material and to ask questions about it.

My friend made references about the audit having been a two-stage process.  And this type of information, as it unfolds to us, makes this type of disclosure even more important to understand the case we have to meet.  I have no idea what happened between phase 1 and phase 2, especially if I'm being told in the first set of answers that there were no information and no memoranda and nothing between the parties, and now I understand there might be.

We need to know how this decision of E&Y was shaped.  I cannot get that information from the briefing report, and I would invite the Board to take a look at it.  The briefing report does say the Board verified the findings.

It does not tell me how it did that.  And from what I understand from the information that's been provided, there are no notes about how it verified that.  So there's absolutely no way I can determine that or be able to meet a case that meets that answer.

My friend makes a note of something that is very important and which I think will become part of the opening of a hearing when it comes to determining the scope of this hearing.

But I want to underscore again, and I started off my submissions today, with a statement about the two charges in the notice of intention.  My friend read them again into the record.  This is not a case about where you sign on the piece of paper.  That's not what this charge says.

The charge does not say, in count 1, that Summitt has the signing lines in the wrong place.  The charge here is - and the evidence of Ernst & Young or the disclosure of Ernst & Young is not that the line is in the wrong place.  That's not what Ernst & Young said, as I walked through the evidence.  That's not what this notice of intention says.

This notice of intention says that Summitt had the consumer sign the contract and sign the acknowledgement before there was a contract, before Summitt signed the contract.  And that's what we're investigating in our request for disclosure.

We do not know how to answer that statement without the information that's being provided or that's being sought from compliance counsel.

This is clearly not a case of what line do you put the signature on.  It's a very important distinction to make here, and I don't find the signature line being in the wrong place anywhere within this count number 1.

Count number 2, similarly, is not just about:  Was the wrong piece of paper given to the consumer?  But, as I mentioned - and if it becomes an issue, we'll speak to it at the hearing - this is a strict liability, not absolute liability case, and due diligence affects even the liability portion.

So it's not sufficient just to say, In the file we found the wrong piece of information.  That could very well have been the fact.  I'm not admitting it, but it could very well have been the fact.  The more important issue is:  What did Ernst & Young do to determine whether that was an honest mistake or a true attempt to mislead?

That's what our requests are directed to investigate, and I'm quite prepared to -- you know, I think going into these things in detail are beyond the scope of this particular proceeding today, or this procedural motion, but our need is to answer this case, not a case about where we signed on a piece of paper.

MR. QUESNELLE:  Mr. Selznick, just on your former point, it strikes me that we're still at a bit of odds here as to exactly what the allegation with respect -- the first allegation is in the event of signing of the contract, and you're talking about more of a temporal issue as to the timing of who signed it when.

I'm going to ask Mr. Safayeni to comment on that, and then obviously allow you another reply, but I think we need to get this nailed down as to exactly what the expectations are or what the meaning of the allegation is, so that we're not chasing at cross-purposes here, if you are okay with that, Mr. Safayeni?

MR. SAFAYENI:  Well, in my submission, to the extent that it perhaps doesn't explicitly say this is about a signature line, I think that if you read certainly the underlying checklist document, most importantly the notice itself and the regulatory provisions that the notice are cited, the notice is not just about the signature.  It says "in violation of", and then gives specific references to the regulation.

I submit that it's absolutely clear that this is about the placement of the signature line.  And if we go to the appropriate section of the regulations -- I don't want to read the notice again.  We've already done this exercise a few times.  It says, you know, after the section that we both repeated, it says, "contrary to sections 7(1)17 and 7(1)18 of the Ontario Regulation 389/10."

If we go to that, which is actually in my authorities at tab 5, on page 2 -- and perhaps I'll just wait for --


MR. QUESNELLE:  We'll get there.

MR. SAFAYENI:  -- the Panel to get there.

MR. QUESNELLE:  Okay.

MR. SAFAYENI:  It's on page 2.  

"Except as otherwise provided in section 9, signature and printed name of the consumer, or the account holder's agent signing the contract on behalf of the consumer and of the person signing the contract on behalf of the supplier at the bottom of the contract and before the acknowledgement described in paragraph 18."

At the bottom of the contract and before the acknowledgement, this is referring to the --


MR. QUESNELLE:  There are two elements there, one of placement, one of a sequential concern.  Is that -- are we talking about timing or as witnessed by the --


MR. SAFAYENI:  I would say that this is all about the location of the line.

MR. QUESNELLE:  Okay.

MR. SAFAYENI:  At the bottom of the contract, before the acknowledgement, the location of the signature line.

I mean, to the extent -- we don't have to -- perhaps this is a matter that will be explored more fully at the merits.  Frankly, this is the first I've heard about this, not that I expected Mr. Selznick to tip his hand any earlier, but to the extent that this is a matter that has to be debated at the actual hearing, it's a legal interpretive issue.

And if the documents don't support the interpretation that Staff compliance counsel has placed on them, Mr. Selznick is free to argue that as a matter of statutory interpretation.

MR. QUESNELLE:  Well, I don't think the Board is interested in getting to the end of a process just to determine that it made the wrong choices on disclosure allowance to begin with, based on an interpretation issue.

I think we'd like to -- if this becomes a threshold issue, I think it should be that.  I'd ask Ms. Spoel to provide whether thinking she has at this point.  This is happening on the fly here.  But to the extent that we don't have agreement as to exactly what the alleged infraction, it's going to be very difficult for the Board to conduct a hearing that seeks the appropriate information and makes rulings on appropriate disclosure.

So I think we need to hear that sooner and not at a later date in the hearing.

MR. SELZNICK:  I'm content with that approach.  I'm not prepared today.  I will respond to my friend's comments, but I'm not really prepared today to argue that point fully.  I would argue it at the hearing or I would argue it at a scope of hearing day or hour before the hearing.

But it's fundamental for disclosure that we understand this case, and we can only deal with the wording of the notice of intention.  That's the only thing we're responding to.

The language clearly says "signing before", "signing after."  It doesn't say the signature line is in the wrong place contrary to whatever section.

And I can tell you that my interpretation of subsection 17 and 18 that my friend just quoted is entirely different.  I don't honestly think, in a piece of consumer protection legislation intended to protect the consumer, that form over substance would be the determining factor.

To take my friend's conclusion to -- statement of the actual conclusion, we could have lines in whatever order he suggests, and it doesn't saying signature line anywhere here.  And they could sign them out of order but, because they were in the right form, the contract was valid.

Clearly this only means, in section 17, that the signature and printed name -- not the line they sign on -- the signature and printed name of the contracting parties appear before the consumer signs, "I acknowledge receipt of a copy."  That is the underlying validation of consumer protection legislation.  I can't interpret anything different than that.

But I'd be prepared to speak to that after being properly prepared for that determination.

MR. QUESNELLE:  I understand.  And I don't think we're going to hear argument back and forth on the interpretation, but, Mr. Safayeni, on process perhaps.

MR. SAFAYENI:  I just want to make a brief comment.  Regardless of the interpretation that is placed on it, our position on the disclosure issue is the same.

Our position of the disclosure issue is even if he's right on the interpretation or the if the interpretation is a live -- to the extent that it's a live issue, and we may differ on the interpretation of that particular regulation, we think the disclosure provided is adequate either way.

And if it's an evidentiary burden that compliance counsel will have to bear more strongly on a certain interpretation issue, we may make the decision at some further point to call further witnesses.  And if that happens, I've already given my assurance to the Board and to my friend that we will provide witness summaries and we will provide the names of those witnesses, and he will have a chance to cross-examine those witnesses.

And all of that has already been agreed upon.  So the extent that this becomes an issue of how do the investigators see this or how do they interpret it?  First of all, he's quite right that it's our evidentiary burden to bear.  We will have to lead evidence on that and convince the Board, on a balance of probabilities, that the interpretation that we propose is the interpretation that was applied.

And he will be free to attack that evidence.  And to the extent that we don't provide evidence, it's only to our detriment.  I don't see how it changes the disclosure question, frankly.

MR. QUESNELLE:  Thank you.

MR. SELZNICK:  I'm not sure --


MR. QUESNELLE:  I would like to provide an opportunity for any final --


MR. SELZNICK:  Well, I just think it underscores the fact -- I won't belabour this.  I think it underscores the fact that we're talking about disclosure here.  And I'm not sure -- my friend is looking to disclose information about supporting a case one way and we're looking for information to disclose how we interpret these provisions.  And I'm not sure we're getting that information.

And, again, I can only go back to the notice of intention, and that's what we're looking for disclosure about.  What led Ernst & Young, in our view, to the conclusion that consumers were signing acknowledgements before there was a contract in effect?

And we don't have any evidence of that, to that effect.

MR. QUESNELLE:  Thank you.  And just a moment, please.

[Board Panel confers]

MR. QUESNELLE:  Thank you.  I think what we'll do is carry on and hear the arguments on the remaining outstanding items, and maybe take a bit of a time check, as well, as to whether or not we want to take a break now.

Mr. Selznick?

MR. SELZNICK:  I'm content to proceed, but I'm in your hands on that point.

MR. QUESNELLE:  An estimate of how much longer you think you'll be going today?

MR. SELZNICK:  I don't have a long submission on interrogatories, and I think again the timetable is a more perfunctory kind of thing.

MR. QUESNELLE:  Is everyone else is all right?  Court reporter, are you prepared to carry on?

THE REPORTER:  Yes.

MR. QUESNELLE:  I think we'll do that, then. 


MR. SELZNICK:  If I might proceed?

MR. QUESNELLE:  Yes, by all means.

MR. SELZNICK:  The final, I guess, substantive points where there is a contention, again, leaving the issue of the timetable, because it will be what the timetable is, Summitt Energy has sought to provide written or -- or a procedure for written interrogatories to the Board in this case.

My friend takes the position that they're not necessary.  I'm not going hold him to the history of the case, but we had -- leading up to this particular hearing, this procedural hearing, there had been a week back and forth where we were trying to work out a schedule, and that did contemplate written interrogatories.  It turned into a drafting of written interrogatories process, but now it's into a question of, Should we be entitled to interrogatories?

I'm content to sort of say I think we should, when we were discussing having them.  I think this case, given the discussion that we just had, is one that cries out for the interrogatory process.  The Board has the authority to issue interrogatories under rule 28.

I can think of no better reason.  I think we meet each of the criteria, and I'll go through them.  For sure, it will clarify the evidence.  I think I've made it poignantly clear that we need further disclosure about the Ernst & Young report, about the Board's relationship with Ernst & Young back and forth with that type of thing.

And I can see no better way than to, when we get that, ask some questions in writing that might do away with having to have a lot of witnesses.  I'm not sure I would need -- and I reserve the right to do it, but I'm not sure I would really need field auditors and people from Ernst & Young if I got the backup material and could ask questions in written format, and do away with calling people and have a formal entry that they be committed on the record thereafter.

It will definitely simplify the issues.  One issue we have already is the scope of this hearing and what the first charge is intended to apply to.

It will for sure permit a satisfactory understanding of the issues in matter -- the matters in issue, because we are trying to determine, again, what in the evidence leads this auditor, this inspector and thus the Board, to believe that contracts were being signed and acknowledgements were being given before contracts were being signed.

And, lastly, I honestly believe it will expedite the process.  We are not talking about a drawn-out interrogatory process.  Our proposal basically says we'll give you a list of interrogatories within about a week after we get the material.  You give us your responses in five to seven days thereafter.  If we'll have any reply questions, and then if anybody has any motions to bring, let's deal with that at that point and get on with the hearing.

But for sure this would expedite the process of having to sit in this boardroom and listening to a litany of witnesses simply for the evidentiary value of proving what could be asked in a question.

So beyond that, our representations are clear on this point in our factum material, which I would encourage you to read.  But absolutely necessary, we need questions on this material to be answered in order to better understand the case.

And one particular point, and I thought I would hand it up, not to belabour things, but my friend makes the point often in these cases that interrogatories are more common in very technical kinds of processes and procedures.

And I appreciate that, and I would suspect that probably most of the Board's experiences are long, drawn-out technical procedures, and that's why interrogatories are applicable in rate hearings and the like.

But they have been applied in other proceedings, and they haven't applied to other proceedings with Summitt.  And with your permission, I have Procedural Order No. 1 I was going hand up in the re-licensing application of Summitt Energy heard in the spring of 2001.  Procedural Order No. 1 of that process established, again, modelled after what I think we are doing here, a very short interrogatory period of the Board asking questions on the re-licensing application and answers within a week.

And I have handed up the redacted -- taking out the confidential interrogatories put to the Board -- put to the company by the Board, which, while some were technical, some weren't.  Some were much like the questions we're asking:  Please explain the total number of customer complaints, and please explain this, which is what we're trying to get out of information that's been provided.

So it's not overly technical and I have copies for my friend that I will hand up, as well.

MR. QUESNELLE:  Mr. Selznick, unless you have an objection, the Board is willing to take the comments that Mr. Selznick -- his characterization of these documents that are --


MR. SAFAYENI:  Well, I haven't had a chance to review them, but I have no objection to the Panel receiving them, subject to my ability to quickly... That's fine.

MR. QUESNELLE:  Thank you.

MR. SELZNICK:  So may I hand them up, or do you have them?

MR. QUESNELLE:  We don't have them, but we were wondering whether or not we needed them to begin with, because I think these are -- you're putting a characterization to something which is already within the Board record on the public record.

So to the extent that you want to take issue with the characterization of them, Mr. Safayeni, we'll obviously hear that, but I think the Board gets the gist of what's being presented here.

MR. SAFAYENI:  I think it's fine, and if my review reveals anything, I'll advise the Board.  Thank you.

MR. SELZNICK:  And those would be my submissions on interrogatories.  Thank you.

MR. QUESNELLE:  Thank you.  Mr. Safayeni.

MR. SAFAYENI:  Okay.  Just briefly, and I do apologize to do this, because I know that this chapter of the discussion was closed, but if Mr. Selznick would indulge me for just a minute to go back to the regulations dealing with the location of a signature line and this interpretive issue.

I read the paragraph after 17, which I would submit to the Panel puts this debate to rest.  And if we look at the regulation again, it's at tab 5 of my materials.  If we look at it from the top of the first page, provision 7, section 7 says:
"A contract must contain the following."

Okay.  So we're talking about what a contract contains.  We're not talking about how it's signed or the order in which signatures are placed on it.  We're talking about the terms that have to be contained in a contract.

Then it says a bunch of other things, "The contract must contain the following".  Skip down to 17:
"Except as provided, the signature and printed name of the consumer...."

Skip the middle part:
"...and of the person signing the contract on behalf of the supplier at the bottom of the contract and before the acknowledgement described in paragraph 18."

If we go to paragraph 18, it says:
"...except as otherwise provided, following the signatures referred to in paragraph 17 and acknowledgement to be signed and dated by the consumer and/or account holder's agent."

I would submit that that puts this debate to rest subject to -- I mean, it's still obviously open to argue this thing, but the idea that we would need further disclosure or interrogatories to resolve this issue, I think, is of questionable merit.

More generally on the interrogatories argument, the purposes set out in Rule 28.01, there are four:  Clarify issues; simplify -- or clarify the evidence, rather; simplify issues; allow the person facing the compliance proceeding to better understand the case to be met; and expedite the proceeding.

I would submit that the first three issues are not met in this case, and the fourth is actually undermined by the interrogatory process that my friend seeks to have this Board impose.

The interrogatory process, in general, as I'm sure both Panel members are aware, is reserved for more complicated and technical proceedings.  And there is a quote from Macaulay and Sprague in their text, where they say:
"The concept of interrogatories is that if a party does not understand material that has been filed, it may address questions in writing to another party.  The authors note that these kind of proceedings are common in the regulatory sphere because 'proceedings are unusually complex' and 'involve as a rule a large volume of paper and statistics'."

Now, I will admit to some ignorance on this front, but I've been told that in re-licensing or licensing applications, that would be something where there would be a significant amount of technical data, a large volume of information.  It might fall into that category.  It might be something appropriate.

Here, what it comes down to is 25 contracts for allegation 1, and one contract for allegation 2.  The allegations are very simple, even to the extent that there is an interpretive issue outstanding, which will be the source of some argument at trial.  That issue is now on the table, and it's simple.  I propose one interpretation.  My friend proposes another.

The evidence in question are, like I said, 26 contracts.  There's no need here to make this seem like some sort of complicated or legally or factually complex matter.  And, of course, in terms of expediting proceedings, I would submit that it works against that goal.

I recognize that my friend has submitted a tight time line for interrogatories, and I appreciate that, and he submits that he's not trying to delay the process, and I take him at his word for that.  But the fact is it will involve a certain amount of delay just to carry that process through, and given the parties' respective views on disclosure, there will almost certainly be another motion arising at the end of the interrogatory process based on questions that we think are not relevant and he says are relevant.

Interrogatories are not designed for a party to understand in detail every little piece of the story before a hearing.  It's not meant to be an examination for discovery as of right, like in the civil process.

In a very complicated case, it's meant to simplify things, and I would submit that this is not a very complicated case.

Subject to any questions you might have, those are my submissions.

MR. QUESNELLE:  Mr. Selznick.

MR. SELZNICK:  I think I will be painfully brief, not to kick this dead horse over again in my reply.  I don't agree with my friend of section 7, and we will leave that to another day, I think.

Clearly a contract, by law, is the one signed by both parties.  Until it's signed by both parties, it's just a document.  So I have to give a positive reading to this section 7 to say, to be a valid contract, it has to have these things, not a piece of paper.  And we'll argue that at a later date.

MR. QUESNELLE:  Just so I can -- I want to understand.  When you say "we can argue that at a later date", would you be looking for more information to base your argument on, or do you think that that is something that can be argued in advance of any other process?

MR. SELZNICK:  Well, at this juncture, the disclosure we will be look for, from my perspective, when we ask for the Ernst & Young materials and the information from the Board on the instructions they gave, was:  What were the parameters?  What were they looking for, because clearly we see from the disclosure material that's been provided that they are looking at temporal issues, and they drew conclusions from forensic documents about temporal issues.  That's what we see.

We didn't get from that that they are looking at the form over substance of the documents.

And, you know, I'd like to see what their information is.  I do intention, though, to rely upon the plain wording of the notice of intention at the hearing.  And if my friend takes a different interpretation of what it actually says, that's for him to present there.

I don't think it's our job to champion the notice of intention.  It's ours to meet that case.

MR. QUESNELLE:  Thank you.

MR. SELZNICK:  My only comment on the interrogatories is I do think we meet the first three tests.  I can't think of anything that would expedite this proceeding better, as I said, than to ask questions about this material.

This is not a simplified case.  There are a lot of complex documents.  There's a lot of complex documents.  That report, as my friend has said, in complaining about delivering other copies, is going to put the Board to a horrendous task in time to print them out, hundreds of pages.

This is a fairly long document, and it has a lot of conclusions that are procedural, and a lot of conclusions that are substantive and need to be explored.  And I think a lot of them could be explored in a written format and not necessarily take the time for oral testimony before the Board.

Those are our submissions.

[Board Panel confers]

MR. QUESNELLE:  Mr. Safayeni.

MR. SAFAYENI:  Just one small point, and I will not go back to the interpretation issue, but just to be clear, we are providing all the documentation and correspondence between the Board and Ernst & Young, and to the extent that any of that relates to the interpretation of -- I haven't seen it myself, but to the extent that any of that relates to the interpretation of any of these provisions, that's all being provided.

We're not fighting about that.  So I'm not sure exactly -- maybe this goes to your request for the notes, but all of that information is being provided.  To the extent that my friend raised the spectre that perhaps the Board Staff clarify a certain thing, or perhaps it should be interpreted a certain way, you know, that's already going to be in the second tranche of disclosure.

MR. QUESNELLE:  Thank you.  What we'd like to do now is the Panel is going to take a short break, but perhaps it would be of value just to recap.  There's been some exchange here today which I think has given some clarifications as to exactly what the remaining relief sought is.  And to the extent that we've made movement on that, perhaps it would be best to recap that before we take a break here.

And I'm just going to schedule A, which seemed to be a document that allowed us to cleanly walk through the scoping of today's proceeding.

MR. SELZNICK:  I'd refer you to schedule A of the notice of motion.

MR. QUESNELLE:  Yes.

MR. SELZNICK:  And my friend's Exhibit D to the affidavit of evaluated Ephry Mudryk which is his letter, and maybe we could both just walk through that with you and clarify where we stand on it.

MR. QUESNELLE:  That would be helpful.  So we're going to the letter, which is tab D.

MR. SELZNICK:  Yeah, page 2 of that letter?

MR. QUESNELLE:  I have it.

MR. SELZNICK:  I'm just waiting for my friend.

So comparing them side by side, on the notice of intention -- the notice of motion, schedule A, I think 1 and 2 are taken care of, and they will be provided.  And what we're looking for is a date, probably in a timetable.

MS. SPOEL:  If I can just interrupt, we'll deal with date.  I don't think we need to spend a lot of time discussing dates.  The Board's practice is to issue procedural orders with dates for all the various steps.  It's the normal way we do things.

So I think you can rest assured that once we decide what information you're entitled to, we'll set out a schedule with appropriate dates.  I don't think we need to spend any -- that goes without saying.

MR. SELZNICK:  Thank you.

So perhaps my friend can, on 3, clarify what he's willing to provide right now?

MR. SAFAYENI:  All correspondence or documents exchanged between the Board and Ernst & Young in respect of the Summitt Energy compliance audit.

MR. SELZNICK:  And would that include the notes, the wording that I've used here, not just the correspondence, notes --

MR. SAFAYENI:  Everything that's been exchanged between the parties, provided by or on behalf of the Board or by compliance staff to Ernst & Young.

The only thing I would change here is, just to clarify, as I did before, the audit engagement is only insofar as it concerns Summitt Energy.

MR. SELZNICK:  And that would include, I would hope, any general documents that apply to all companies audited, including Summitt?

MR. SAFAYENI:  If they were exchanged between the parties, yes.

MR. SELZNICK:  Thank you.  Now, on item 4, we do have the full audit program checklist, so that's -- you can -- we can check that off.

And maybe my friend, for the record, would tell us his position on the witness balance of number 4, their working papers, investigator notes, memoranda.

MR. SAFAYENI:  Sorry, just to take it from the beginning of 4, the full audit report has been provided.  The audit working papers, investigator notes and memoranda are the subject of dispute.  The full audit findings themselves, I'm not quite sure what that means.  They are provided in the report.  To the extent that Mr. Selznick wants something beyond that, I'll just ask him to clarify after I'm finished.

The full audit program checklist has been provided.  So on my reading of this, it's really the working papers, investigating notes and memoranda that are still outstanding.

MR. SELZNICK:  I would concur with that.  And we would like to see those working papers to interpret their report.

MR. QUESNELLE:  Thank you.

MS. SPOEL:  Thank you.

MR. SELZNICK:  On number 6, again -- and I appreciate the Board pointing this out.  This is in addition to the actual witnesses who are going to be called by my friend.

We are looking for this information, and I'm not sure my friend is agreeing to provide it.

MR. SAFAYENI:  I'm sorry, I'm confused.  Are we on number 5?

MR. SELZNICK:  Sorry, number 5.  Sorry.

MR. SAFAYENI:  Well, I advised that the only person who reviewed and validated the findings was Mr. Mustillo, and to the extent that other people at the Board were involved at the front end on structuring the scope of this assignment, we don't think that that's relevant beyond the exchanges that will be, obviously, disclosed as part of number 3.

MR. SELZNICK:  To move this along, to the extent that other individuals are identified in the communications, I would rely upon that, with the one proviso - this is why I think interrogatories are important - I may have questions of my friend to ask him, Who are these people, as opposed to getting a statement from him about them?  Simply having the material may not give me enough information about who they are.

So I'm content with that, but it begs the fact there should be an interrogatory process.  If it's not, I'd like to get that information up front.

MR. QUESNELLE:  Understood.  And I understand the caveat.

MR. SAFAYENI:  If he would like to know any more information about any person at the Board who is identified in those documents, we can provide that outside of an interrogatory process in a simple e-mail.  We have no problem with that.

MR. QUESNELLE:  Understood.

MR. SELZNICK:  I think we are on number 6 now.

MR. QUESNELLE:  Mm-hm.

MR. SELZNICK:  And, again, for the reasons we've put out in our submissions, we think this material is critical, and I'd ask my friend's position on it.  It sounds like he's not prepared to provide this?

MR. SAFAYENI:  That's correct.  Our position is that the lead partner is identified in the report, and everybody else, there is no need to provide that information, is compliance counsel's position.

MR. QUESNELLE:  And could you restate your intention, as far as the lead being called for a witness or not -- as a witness or not?

MR. SAFAYENI:  At this point, to be honest, I don't anticipate that he will be called, but we have not come down one way or the other on that fully.  And, of course, if he is, you know, Mr. Selznick will get the summary of the evidence, as we've discussed.

MR. SELZNICK:  And number 8, I think it's still outstanding.  I think our position on each of the items in number 8 was specifically put out.  We are content, to the extent that any of this is in the public record, to rely upon the information in paragraph 8 in the public record.  But I'm not sure it all is, and, for example, in number (a), where of all audits that were conducted -- the public record will only contain information about public audits for which notices of intention were issued.

So if my friend wishes to confirm that there were no audits that did not result in a notice of intention, that may be the way to resolve that particular point.

MR. SAFAYENI:  I can advise my friend that all of the Ernst & Young compliance audits did result in a notice of intention.

MR. SELZNICK:  Okay.

MR. QUESNELLE:  Just for the chronology of the record here, will you restate the earlier stance on number 7?

MR. SELZNICK:  Sorry, did I miss this one?  Perhaps my friend could tell us whether he's going to produce those meeting, memoranda, notes and other documents?

MR. SAFAYENI:  No, I'm sorry, our position, just to be clear on that, is that the documents that are strictly internal and were exchanged between Board Staff, beyond the documents we've already provided, such as the briefing note, are not relevant and are not necessary for the purpose of knowing the case to be met and understanding the allegations.

MR. SELZNICK:  And I think we need to see those, because my friend is saying that the Board went through a verification process, and I'd really have to see what that verification process is, because it's not explained in the briefing note.


MR. QUESNELLE:  That's a very precise requirement, though, Mr. Selznick, as far as a verification process.  If you're prepared to narrow it to that, I think you might -- there's a potential of getting a different response than as opposed to all briefing material that then you would glean through and looking for that particular --


MR. SELZNICK:  Well, I think my friend has already agreed to provide all the communications between the Board and Ernst & Young, and from Ernst & Young to the Board.  Am I correct in that?


MR. SAFAYENI:  That's correct.  That's number 3.


MR. SELZNICK:  So I'm content if we then restricted 7 to the verification process at the Board.


MR. SAFAYENI:  Sorry, can I just have one moment?


MR. QUESNELLE:  Please.


MR. SAFAYENI:  Mr. Mustillo advises me that there are no other documents.  The briefing note is the extent.  There are no other documents that set out the validation and review process.  This will, of course, be the subject of his evidence at the hearing, so it will be set out in the witness summary that I've agreed to provide to my friend.  But in terms of a document that somehow goes through and explains what the review and validation process is, that does not exist.


So to the extent that my friend is content to rely on the witness summary, and then to cross-examine on that at the hearing, perhaps we can put number 7 to rest.


MR. QUESNELLE:  So to the extent that -- the actual evidence that will be produced will be in the form of oral testimony; is that your stance?


MR. SAFAYENI:  That's correct.


MR. SELZNICK:  So just to be clear, there's no notes - this request was for minutes of meetings, memoranda, notes and other documents with respect to the verification process.  This was a totally paperless verification process?


MR. SAFAYENI:  Perhaps hard to believe, given the complexity of the allegations, but my understanding is Mr. Mustillo just reviewed the underlying contracts in question and made a decision on that basis, and to the extent at that my friend has questions for him on what that process entailed, he can ask them at the hearing.


Mr. Mustillo has no notes or other documents in respect of his review and validation of the contracts, apart from the briefing note that we have provided.


MR. QUESNELLE:  To the extent that we have -- you know, and just as something -- Mr. Selznick, this might give you a comfort level for you and your client, but it's from a general point of view.  The Board certainly is willing to entertain any undertakings that you would request as we go through the examination of witnesses.


And I recognize that that sets up a situation where it may not allow you preparation in advance, but I think there are witness statements coming.


If something were to be uncovered in your cross that you were seeking an undertaking and that there was a lack of willingness, the Board could rule on that.


MR. SELZNICK:  I appreciate that, and I'd just maybe make it clear for the record that perhaps my friend would permit me to put on the record that, again, there are none of these documents, and, if they do arise, they will undertake to produce them.


MR. SAFAYENI:  I believe I just said that, but I will say it again.  There are no notes or other documents that Mr. Mustillo prepared -- that Mr. Mustillo wrote or drafted or prepared in association with his review and validation of the potential findings of non-compliance in the Ernst & Young report with respect to Summitt Energy.


MR. QUESNELLE:  At the risk of expanding the scope of what's being requested, I'd include "or used as direction from others to do his verification".


MR. SAFAYENI:  I've been advised that there's one spreadsheet that basically summarizes some of the Ernst & Young information, and we're happy to disclose that.  That was not produced by Mr. Mustillo, but it was given to him with respect to the validation and review process, and we have no problems producing that.


MR. SELZNICK:  That's fine.  Thank you.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  And sorry for jumping out of order.  We're back on to number 8 now.


Again, on these points, we would again -- to the extent that they are in the public domain or on the website, we will rely upon that information.  My friend has confirmed, I think, for the record, that there were no other audits done that did not result in a notice for intention.  So that really does away with having to ask for 8(a), I think.


That also does away with having to ask for 8(b), because they all would be energy suppliers for whom notices of intention were issued.


We still would like 8(c) and 8(d) and 8(e).  I think my friend's position -- I won't sort of jump on him, but it was he wasn't willing to provide that information.


MR. QUESNELLE:  Okay.  Mr. Safayeni, whenever you're ready.


MR. SAFAYENI:  I'm sorry, I know this is becoming a slightly tedious task, but just to go back to that number 7 for a second, the spreadsheet I referred to that was given to Mr. Mustillo contains not only the findings with respect to Summitt, but also some of the other suppliers, as well, that he was in charge of reviewing and validating.


So, I mean, you could probably assume this based on my position on 7, but we are not prepared to disclose information related to other investigations or other potential findings of non-compliance.


So although we will give the document insofar as it relates to Summitt - I understand it's a tab of the spreadsheet - the other tabs would fall closer to 8, and that will not be provided, just to be absolutely clear.


And Mr. Selznick is quite right that the remainder of 8, Board Staff's position is that it's not necessary for procedural fairness.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  And we've also asked for items 9 and 10 in schedule A to the notice of motion in order to properly be able to determine the gravity of the particular offences and how the monetary penalty has been assessed.


And I think my friend's position is he's not prepared to provide that information.


MR. SAFAYENI:  That's correct.  I didn't quite get to this in the merits argument, so I will just put our position very briefly.  It is in the factum, but our position on that is compliance counsel bears the onus of showing that the penalty is appropriate, and all the evidence that we intend to rely on is before the Board or has been disclosed already.


And to the extent that there are any other documents that exist, we don't intend to rely on them.  And we think that the briefing note, the matrix in there and the regulations referred to in the briefing note, are sufficient in this regard.


MR. QUESNELLE:  Thank you.


MR. SELZNICK:  Those are the ten points.


MR. QUESNELLE:  Thank you very much.


[Board Panel confers]


MR. QUESNELLE:  Okay.  The Board will take a short break.  We will return at 3:30 and provide you with what we can today, and let you know what we intend to do over the next short while.  Okay, thank you.


--- Recess taken at 3:11 p.m.


--- On resuming at 3:37 p.m.
RULING


MR. QUESNELLE:  Please be seated.

The Board has determined that at this juncture it will establish a date for the production of all the agreed-to information to be produced.

The Board has also determined that it will reserve on the ruling on the remaining contested relief sought in Summitt's motion, save on one issue, and I will get to that one in a moment.

The Board will rely on the transcript of today's proceeding to categorize these two areas of agreed-to and contested issues.

The Board establishes January 13, 2012 for the production of this information that has been agreed to.  The Board will also establish January 20th for the production of witness statements.

On the issue of interrogatories, the Board will entertain a process for interrogatories, but we will establish the scope and process for interrogatories that will be commensurate with the findings on the outstanding relief sought, and we will issue that process and include it in the decision on the outstanding issues.

And the Board will release that as soon as practicable, recognizing that all parties are interested in having this move along smoothly, but just from a general observation, I think we are very interested in proceeding on this in a fashion that allows for what information is needed and required to be identified as we go, to a certain extent, and we will determine that at those times.

We feel we have enough data to issue what we have today and we will, as I say, reserve on the outstanding issues, and that will also provide, I think, the guidance that is required to establish a further schedule and advance it incrementally.

So if there are no other questions, I believe we are adjourned for the day.  Thank you very much.

--- Whereupon the hearing concluded at 3:39 p.m.
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