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IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by the Canadian
Distributed Antenna Systems Coalition for certain orders under
the Ontario Energy Board Act, 1998.

AFFIDAVIT OF DOCUMENTS

In Respect of Procedural Order No. 8

I, Colin McLorg, of the City of Toronto, Province of Ontario, MAKE OATH AND SAY:

1. I am the Manager, Regulatory Policy & Relations of Toronto Hydro-Electric System

Limited (“THESL”) and therefore have knowledge of the matters to which I depose in

this affidavit.

2. THESL has conducted a diligent search of records and I have made all appropriate

enquiries of others to inform myself in order to make this affidavit. This affidavit

discloses, to the full extent of my knowledge, information and belief, documents as

requested in Procedural Order No. 8 that are or have been in THESL’s possession,

control or power.

3. I have listed in Schedule “A” all those documents that are in THESL’s possession,

control or power that THESL does not object to producing for inspection.

4. I have listed in Schedule “B” all those documents that are or were in THESL’s

possession, control or power and that THESL does object to producing because THESL

claims that same are privileged and I have stated in Schedule “B” the grounds for each

such claim.

5. The schedules to this affidavit are organized into two parts. Part I relates to the Board’s

order to produce: “Copies of any presentations or reports provided to the THESL Board
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of Directors or THESL senior management in relation to the subjects discussed in the

THESL letter to the Board of August 13, 2010. Only materials which were provided to

the Board of Directors or senior management during June, July or August 2010 shall be

provided at this time.” Part II relates to the Board’s order to produce: “(a) copies of

reports, including incident reports and analysis reports, that provide a representative

sample of all the reports in support of the contention that wireless attachments impair

operations efficiency and present incremental safety hazards to electricity distribution;

and (b) any reports on the issues described in paragraphs 42 to 46 of Ms. Byrne’s

Affidavit.”

6. Out of an abundance of caution, several of the documents identified in Schedule “A” are

being filed with the Board in confidence. While THESL does not object to full disclosure

of this information on the record, THESL notes that the information relates to DASCom

attachments and as a result CANDAS may want to formally request that some or all of

these documents remain in confidence.

SWORN BEFORE ME at the City )
of Toronto, Province of Ontario )
this 30th day of January, 2012. ) Original signed by Colin McLorg

) COLIN MCLORG
Original signed by Amanda Klein )
A Commissioner for Oaths, etc.

CERTIFICATE OF SOLICITOR

I CERTIFY that I have explained to the deponent,

(a) the necessity of making full disclosure of all documents responding to Procedural Order

No. 8 ; and

(b) what kinds of documents are likely to be relevant to the requests set out in Procedural

Order No. 8.

Date: January 30, 2012 Original signed by Amanda Klein
AMANDA KLEIN
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SCHEDULE “A”

DOCUMENTS in THESL’s possession control or power that I do not object to producing for

inspection:

PROD DATE DESCRIPTION

PART I OF PROCEDURAL ORDER NO. 8

None applicable.

PART II OF PROCEDURAL ORDER NO. 8

1. June 2007 Industry Canada, “Radiocommunication and Broadcasting Antenna
Systems,” (Effective January 1, 2008), Spectrum Management and
Telecommunications Client Procedures Circular.

2. February, 2009 ExteNet Systems, Inc. Distributed Antenna System, Maps, Drawings
and Equipment Specifications.*

3. July 20, 2009 DAScom Antennas / Horizontal clearance (example of operational
concern).*

4. April 13, 2010 Safety concern and non-compliance – incident report.*

5. April 19, 2010 Photo compilation of non-compliance problems.*

6. June 8, 2010 Pole loading calculations.*

7. July 12, 2010 Broken THESL pole with wireless attachment node.*

8. August 30,
2010

Non-compliance incident report.*

9. August 31,
2010

Non-compliance incident report.*

* Filed in Confidence pursuant to the Board’s Practice Direction on Confidential Filings.
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SCHEDULE “B”

DOCUMENTS that are or were in the possession, control or power of THESL that I object to

producing on the grounds of privilege:

(a) Solicitor/Client Privilege

Documents containing or reflecting confidential professional communications between THESL

and its legal advisors directly relating to seeking or receiving legal advice or legal assistance for

THESL.

(b) “Without Prejudice” Communication Privilege

Documents containing or reflecting communication of a “without prejudice” nature concerning

the matters at issue in the within action.

(c) Litigation Privilege

Documents prepared for and obtained for the purpose of obtaining or providing advice

concerning litigation, or obtaining or providing information or evidence to be used in litigation

and in preparation for prosecuting litigation.

PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

PART I OF PROCEDURAL ORDER NO. 8

1. June 12,
2010

Draft Report of Adonis Yatchew, PhD entitled
“Pricing of Attachment Space for Wireless
Facilities On Joint-Use Poles” marked as
privileged and dated June 12, 2010.

(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

2. June 17,
2010

Email from Jonathan Wells to Mark Rodger and
John Vellone subject “Wireless pole
attachments – more info” dated June 17, 2010
containing a summary of his consulting
expertise. Attachments: An analysis of FCC
Rules regarding pole attachments dated May 27,
2010. Email and attachment forwarded by Mark
Rodger to Pankaj Sardana June 17, 2010.

(c)

3. June 23,
2010

Legal Memorandum from Mark Rodger and
John Vellone to Lawrence Wilde dated June 23,
2010 providing advice and legal analysis
regarding potential future litigation.

(a)(c)

4. July 20, 2010 Email from Michael Starkey to Mark Rodger
subject “STRICTLY CONFIDENTIAL – NY
Analysis” dated July 20, 2010. Attachments: (1)
Draft analysis of Michael Starkey of New York
rules regarding wireless attachments (undated).
(2) New York Public Service Commission’s
Proceeding on Motion of the Commission
Concerning Wireless Facility Attachments to
Utility Distribution Poles 2007 NY PUC LEXIS
235. (3) form of License Amendment and
Addendum to Distribution Pole Attachment
Agreement of Niagara Mohawk Power
Corporation, d.b.a. National Grid. Forwarded by
Mark Rodger to Lawrence Wilde on July 20,
2010.

(c)

5. July 25, 2010 Email from Pankaj Sardana to Michael Starkey
and email distribution list titled “NGW” subject
“Re: Wireless Attachments + cjm comments on
AY piece” dated July 25, 2010. Attachments:
(1) Revised draft Report of Adonis Yatchew,
PhD entitled “Pricing of Attachment Space for
Wireless Facilities On Joint-Use Poles” marked
as privileged and dated July 21, 2010 (clean and
blacklined).

(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

6. July 23, 2010 Email of Michael Starkey to Colin McLorg,
John Vellone, Adonis Yatchew, Pankaj Sardana
Lawrence Wilde, Mark Rodger, and Jim Webber
subject “Starkey Draft 1” dated July 23, 2010.
Attachments: (1) Draft Report of Michael
Starkey dated July 30, 2010.

(c)

7. July 25, 2010 Email from Pankaj Sardana to Michael Starkey,
NGW and Jim Webber subject “Re: Starkey
Draft 1” dated July 25, 2010. Attachments: (1)
Revised draft Report of Michael Starkey dated
July 30, 2010 (clean and blackline).

(c)

8. July 30, 2010 Email from John Vellone to Michael Starkey,
Colin McLorg, Adonis Yatchew, Pankaj
Sardana, Mark Rodger, Lawrence Wilde and
Jim Webber entitled “Re: Starkey Draft 1 and
THESL Draft 2” dated July 26, 2010.
Attachments: (1) Revised draft Report of
Michael Starkey dated July 30, 2010 (clean and
blackline). Mr. Vellone added to the report the
markings “Strictly Privileged and Confidential
(prepared in anticipation of litigation).”

(c)

9. August 2,
2010

Email from Adonis Yatchew to Michael
Starkey, NGW and Jim Webber dated August 2,
2010. Attachment (1) Revised draft Report of
Adonis Yatchew, PhD entitled “Regulation of
Wireless Facilities on Joint-Use Poles” marked
as privileged and dated August 2, 2010.

(c)

10. August 10,
2010

Email from Mark Rodger to NGW dated August
10, 2010. Attachment: Memorandum from
Michael Starkey to Mark Rodger marked as
strictly confidential entitled “FCC Regulatory
Framework: Wireless Pole Attachments” dated
August 10, 2010.

(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

11. August 12,
2010

Email from Mark Rodger to Lawrence Wilde
dated August 12, 2010 titled “FW: CRTC
regulation of wireless attachments”.
Attachments: (1) Draft Memorandum from
Adonis Yatchew to Mark Rodger entitled
“CRTC Regulation of Wireless Attachments to
Telecoms” dated August 13, 2010.

(c)

12. August 16,
2010

Email from Mary Byrne to NGW subject “Fwd:
Pole Attachments Survey – Updated” dated
August 16, 2010. Attachments: (1) Report
entitled “Pole Attachments Survey 2010”
(undated).

(c)

PART II OF PROCEDURAL ORDER NO. 8

13. January 20,
2010

Briefing Note entitled “Briefing Note -
TH/Public Mobile” prepared by Lawrence
Wilde dated January 20, 2010.

(a)(c)

14. January 27,
2010

Report titled “Draft Board Report on
Extenet/Dascom – Summary of Wireless
Antennae Attachments” dated January 25, 2010
prepared by Mary Byrne for Ivano Labricossa.

(c)

15. January 27,
2010

Draft Legal Memorandum from Martin Sclisizzi
to Lawrence Wilde and Shauna Hoare on the
subject of “Toronto Hydro – THESL Pole
Attachment” dated January 27, 2010 and
marked “Privileged and Confidential” and
providing legal advice in contemplation of
potential litigation.

(a)(c)

16. January 27,
2010

Legal Memorandum from Mark Rodger to
Lawrence Wilde and Shauna Hoare on the
subject of “THESL – LDC Pole Attachment
Issues” dated January 27, 2010 marked as
confidential and providing legal advice in
contemplation of potential litigation.

(a)(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

17. January 27,
2010

Report titled “Briefing Report” and “Draft
Board Report on Extenet/DasCom” last updated
January 27, 2010 prepared by Mary Byrne and
Brad Harper for Ivano Labricossa last updated
January 27, 2010.

(c)

18. January 28,
2010

Draft Legal Memorandum from Martin Sclisizzi
to Lawrence Wilde and Shauna Hoare on the
subject of “Toronto Hydro – THESL Pole
Attachment” dated January 28, 2010 and
marked “Privileged and Confidential” and
providing legal advice in contemplation of
potential litigation.

(a)(c)

19. January 28,
2010

Untitled report providing a detailed analysis of
legal issues in connection with the DASCom
dispute prepared by Lawrence Wilde and dated
January 28, 2010.

(a)(c)

20. January 29,
2010

Legal Memorandum from Richard Austin to
Mark Rodger and Christine Long titled “THESL
– LDC Pole Attachment: Wireless Service
Providers and the Telecommunications Act”
dated January 29, 2010.

(a)(c)

21. January 29,
2010

Draft Legal Memorandum from Martin Sclisizzi
to Lawrence Wilde and Shauna Hoare on the
subject of “Toronto Hydro – THESL Pole
Attachment” dated January 29, 2010 and
marked “Privileged and Confidential” and
providing legal advice in contemplation of
potential litigation.

(a)(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

22. January 31,
2010

Email from Martin Sclisizzi to Lawrence Wilde,
Mark Rodger, Linda Bertoldi, Daniel Zacks, and
Shauna Hoare subject “Toronto Hydro Pole
Attachments” dated January 31, 2010 providing
a legal contractual analysis. Attachment: (1)
City of Toronto Staff Report titled “Municipal
Access Agreement for Telecommunication
Installations – DAScom Inc” dated May 19,
2009.

(a)(c)

23. February 9,
2010

Email from Brad Harper to NGW dated
February 9, 2010. Attachments: (1) Report
titled “THESL and Quebec Hydro - 3rd Party
Attachment Agreement and Process
Differences” (undated).

(c)

24. March 26,
2010

Report titled “Briefing Report -
Extenet/DAScom/Pole Attachments” prepared
by Lawrence Wilde dated March 30, 2010.

(a)(c)

25. March 26,
2010 to July
18, 201

Permit Statistics Reports prepared by Brad
Harper and sent to NGW on a periodic
(approximately weekly) basis beginning on
March 26, 2010 and continuing to July 18, 2011.

(c)

26. May 21,
2010

Legal Memorandum from Mark Rodger and
John Vellone to Lawrence Wilde entitled dated
May 21, 2010 containing legal advice and
analysis prepared in contemplation of
anticipated litigation.

(a)(c)

27. May 31,
2010

Email from Lawrence Wilde to Martin Sclisizzi
dated May 31, 2010 entitled “Attachment Permit
Statistics Weekly Updated May 28, 2010”.
Attachments: (1) Various correspondence re:
Permit Statistics reports. (2) Permit Statistics
Reports (undated).

(c)
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PROD DATE DESCRIPTION NATURE
OF

PRIVILEGE
CLAIMED

28. August 11,
2010

Report titled “2010 Mid-Year 3rd Party
Attachment Update” prepared by Brad Harper
and dated August 11, 2010.

(c)

29. February 15,
2011

Report titled “Briefing Report” and “Draft
Board Report on Extenet/Dascom” prepared by
Mary Byrne and Brad Harper for Ivano
Labricossa and updated February 15, 2011.

(c)

30. April 19,
2011

Powerpoint presentation titled “Cogeco Pole
Attachments” and dated April 19, 2011
providing an executive briefing on the Cogeco
and DASCom disputes and consequences for
litigation.

(c)

31. May 12,
2011

Report titled “Briefing Note – TH/Cogeco”
prepared by Lawrence Wilde dated May 12,
2011 providing legal analysis in preparation for
contemplated litigation.

(c)(a)

32. May 18,
2011

Report titled “Briefing Note – TH/Cogeco”
prepared by Lawrence Wilde dated May 18,
2011 providing legal analysis in preparation for
contemplated litigation.

(c)(a)

TOR01: 4838828: v3



TAB A1








































	Affidavit of Documents
	Tab A1: Industry Canada "Radiocommuncation and Broadcasting Antenna Systems," (Effective January 1, 2008), Spectrum Management and Telecommunications Client Procedures Circular

