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MS. SPOEL:  Good morning.  Please be seated.

Good morning.  The Board is sitting today on Enbridge Gas Distribution Inc.'s demand side management plan, which is Board File No. EB-2011-0295.

My name is Cathy Spoel.  I am the presiding member today, and sitting with me are Cynthia Chaplin, Vice-Chair of the Board, and Paula Conboy, Board member.

We're sitting this morning to consider the agreement entered into by a number of the parties.  Not all parties were part of the process and they will have an opportunity to ask some questions and make submissions on the agreement.  I understand that the parties wishing to do so are Board Staff and Ecology Ottawa.

Before we go any further, maybe I could have appearances, and then we will discuss how we're going to proceed this morning.
Appearances


MR. O'LEARY:  Good morning, Madam Chair.  Dennis O'Leary for Enbridge Gas Distribution Inc.

MS. SPOEL:  Thank you, Mr. O'Leary.

MR. BRETT:  Good morning, Madam Chair and Panel.  Tom Brett for the Building Owners and Managers Association.

MR. POCH:  Good morning, Panel.  David Poch for Green Energy Coalition, GEC.

MR. ELSON:  Good morning.  Kent Elson for Pollution Probe.

MS. GIRVAN:  Julie Girvan for the Consumers Council of Canada.

MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.

MR. BUONAGURO:  Hi, good morning.  Michael Buonaguro, counsel for VECC.

MR. MacINTOSH:  David MacIntosh for Energy Probe.

DR. SILK:  Good morning.  Dana Silk for Ecology Ottawa.

MS. SPOEL:  Mr. Silk.

MR. MONDROW:  Good morning, Madam Chair, Panel members.  Ian Mondrow, counsel for IGUA.

MR. GOLDMAN:  Good morning, Peter Goldman, Enbridge Gas Distribution.

MR. SURDU:  Good morning, Panel.  Stefan Surdu, Enbridge Gas Distribution.

MR. MacLEAN:  Good morning, Trevor MacLean from Enbridge Gas Distribution.

MR. NADEAU:  Good morning.  Eric Nadeau, TransCanada Energy.

MS. SPOEL:  Thank you, Mr. Nadeau.

MR. MILLAR:  Good morning, Madam Chair, members of the Panel.  Michael Millar, counsel for Board Staff.  I am joined today by Michael Bell.

MS. SPOEL:  Thank you.  I know there has been some discussion, I think, with how we should proceed this morning, and the Board's proposal, subject to I guess maybe comments from you, Mr. O'Leary, and others, is that we deal first with the questions on the proposed settlement agreement and hear submissions on that.

And then there is one unsettled issue, we understand, which is the question of whether the maximum incentive payment increases by 10 percent if the budget for low income is increased by 10 percent.

And we understand that you may wish to ask some questions of your witness on that issue.  And others are of the view, I think, that this is simply a matter of argument of the interpretation of the Board's guidelines.

The first question is:  How many questions do you actually intend to ask?  Is this going to be a short matter or a long one?

MR. O'LEARY:  It definitely will be a short matter, Madam Chair.  And the way Enbridge would submit it might be an efficient way to proceed today, subject to your thoughts, would be to first identify if there is any outstanding issues.  And, to our knowledge, based upon the correspondence that has gone out of my office to the various intervenors and to -- and also a letter from Mr. Millar yesterday asking intervenors if there was an issue in respect to the allocation of low-income program costs, it is our belief, and I believe it is now your understanding, that that is a settled matter and we can take that off the table.

So that the way that Enbridge is currently allocating the low-income costs, which is by distribution revenue, is now a settled matter and can be taken off and included as part of the settlement proposal we would put forward to you.

Assuming that is the case and we don't hear from any intervenor to the contrary, my suggestion would be that we introduce our witness, Mr. Mandyam, who is responsible for DSM at the company, that I then introduce the settlement agreement to you.  I may have one or two questions to Mr. Mandyam about the settlement agreement just to help explain it.

And in anticipation of some of the questions from Board Staff, I had intended to also ask him several questions about the need for the incentive and how it relates to the additional 2.81 million, which really is dependent upon whether that incentive is there or not.

While I can appreciate that much of it is argument and an interpretation that my friends -- some of our friends may want to place on the guidelines, it is the company's position - and we believe we have the support of those identified that are supporting us on this position - that there is no ambiguity in the guidelines and that the incentive is there.

But if it is the Board's intention to consider the argument of others, we believe it is important that you understand the ramifications of making a decision contrary to the position we're taking, the ramifications on the DSM program and particularly the low-income program.

MR. SHEPHERD:  Madam Chair, I'm sorry to jump in.

MS. SPOEL:  Yes, Mr. Shepherd.

MR. SHEPHERD:  My understanding was that there was no question about what the guidelines should say.  There was only a question about what they do say.

And if that is the only question, there is no need for evidence here.  Evidence should not play a factor in this.  The guidelines say what they say, and the Board can determine what they say.

If my friend is now saying, no, this is about what the rules should be instead of what the rule is, then I was not prepared for that.

MS. SPOEL:  Well, Mr. Shepherd, that wasn't my understanding of what Mr. O'Leary said.  What Mr. O'Leary I think has just said - and I am sure he will correct me if I have it wrong - what he just said is that the impact of the available incentive mechanism may have a bearing on how the settlement or how the program is rolled out.

And if they don't -- and that it may affect the extent to which they want to do the extra 10 percent for low income.  And I think it is -- I think it is reasonable for us to understand that.  I don't think the matter of how we interpret the guidelines will be affected by Enbridge's evidence about what it might do to the settlement agreement.  I think they are two distinct things.

MR. SHEPHERD:  Madam Chair, I think -- I think we may be agreeing on this, is that if that is the case, then there is no need for evidence.

If your decision on what the guidelines say is not affected by the evidence, then the evidence is just wasting everybody's time.

If it would influence your decision on what the guidelines should say, that is a different question than the one we were expecting today.

MS. SPOEL:  Well, I think what we will do is we will allow those questions, and then we will consider the -- before we move on to the argument on the unsettled issue, we will have a break and people can consider whether the evidence that's been given makes a difference, means they can't proceed with it or whatever.

But I think we will probably spend more time discussing whether or not to allow the questions than we will just to hear them.

MR. SHEPHERD:  Fair point.

MS. SPOEL:  I think the Board is capable of making a distinction between the impact on the programs and how we might consider the wording in the guidelines and its interpretation.

Any other preliminary matters?

In that case, Mr. O'Leary, I think your witness should be sworn.

MR. O'LEARY:  Yes.

MS. SPOEL:  And then we can proceed.
ENBRIDGE GAS DISTRIBUTION INC. - PANEL 1


Andrew Mandyam, Sworn

Examination by Mr. O'Leary

MR. O'LEARY:  Good morning, Mr. Mandyam.  Could I ask you, first, to state your position with Enbridge?

MR. MANDYAM:  My position -- good morning, Madam Chair and Panel.  My position is manager of the marketing and energy efficiency group.

Our group at Enbridge handles the front and the back end of the DSM line of business.  We develop and design the products that are offered to our customers with respect to energy efficiency.

We also handle the due diligence and regulatory filings and the engineering reviews, the audit process, the stakeholder engagement.  So front and back end of the DSM line of business.
Presentation of Settlement Agreement by Mr. O'Leary

MR. O'LEARY:  All right.  Thank you.

Madam Chair, as I indicated in my brief submissions a few moments ago, our intention is to first start with an introduction of the settlement proposal, which is marked at Exhibit B, tab 2, schedule 9.

And you will recall that with the Board issuing its new guidelines in June of last year, in EB-2008-0346, the gas utilities were asked to develop their next generation of DSM plans in a manner that is consistent with the guidelines.

Just to give you a brief history of what occurred, you will recall that the Board had initially requested that utilities file their plans as of September 15th.  Enbridge was in the midst of settlement negotiations and discussions with the various intervenors that are involved in DSM activities.  There were several requests that came from my office, requesting an extension to allow Enbridge and intervenors to continue with the discussions they were having, because there was -- there appeared to be a prospect of settlement.

And obviously we're pleased to be able to report that there was a settlement.

So on November 4th, we were able to file both the multi-year plan for the years 2012 to 2014, together with a virtually complete settlement, with the exception of this one outstanding issue now relating to the incentive cap, and also joint terms of reference.  I say "joint" because that also involves Union Gas.

And I now intend to present that to you.

The parties to the agreement are identified at page 5 of the settlement agreement, with the exception of the issue that is outstanding.  We're not aware of any outliers; indeed, the parties that are here today that may make submissions in respect to the settlement agreement, I believe, are actually supportive or do not intend to make submissions.  So in that regard, we do believe that we have a complete settlement on all but this one issue, but Ecology Ottawa and perhaps TransCanada may wish to make submissions.

We should draw to your attention that it was a little unique in that normally you start and file your plan or your application, and some weeks later you file your settlement agreement.  In this case, we were able to do it at the same time.

Indeed, what happened was we had agreed -- the company, Enbridge, had agreed that it would provide intervenors with a copy of its application to be filed some days or weeks before the plan actually was filed.

And we were, therefore, able to state in the settlement agreement, as confirmed at page 6, that -- and this is stated by all of the parties to the agreement, that the evidence, which has been filed - this is in the first full paragraph - supports the settlement agreement, and it is found in the plan submission.


The parties were provided with a full copy of the planned submission for their review prior to finalization of the settlement.  The parties are of the view not only that this record supports this agreement, but also that the quality and detail of the record provide a basis for the Board to approve the settlement agreement.

The Board then went on to issue its letter of direction directing the company to give notice, and ultimately the Board issued Procedural Order No. 1, which brings us to today.  It did indicate that, as of January 31st, any party that was not a signatory to the settlement agreement should give notice of its intention to ask questions today.  And it is on the basis of the notices that you received that it is our belief that there is only Ecology Ottawa and TransCanada may have a question or two.

Turning to the general terms of the settlement agreement, starting at page 6, there is language in the second full paragraph which is common to settlements that involve more than one specific topic area.  And DSM, as you know, involves all of the various ratepayer groups and issues that transcend into all the rate classes and involve a number of efficiency environmental issues.

It is a reflection of the negotiations that occurred, the compromises that were made between the parties.  There are a number of provisions in the agreement which some will be happier than others about.  But it is a compromise, and thus, in the second full paragraph, the agreement is that all parties agree that the settlement agreement is a package.  The individual aspects of this agreement are inextricably linked to one another, and none of the parties of the settlement -- none of the parts of the settlement are severable.

As such, there is no agreement among the parties to settle any aspect of the issues addressed in the settlement agreement in isolation from the balance of the issues addressed herein.

It goes on to say that if it is not accepted as a package, there is no settlement.

One of the areas that we anticipate that there may be some questions by yourself, Madam Chair, or other members of your Panel or Board Staff, are the extent to which the agreement and the plan as filed, which is the subject of the agreement, is consistent with the new guidelines.

And it is our submission that the plan is, in all material ways, consistent with the new guidelines.  And I will just briefly highlight the areas where we say this consistency exists.

First, stakeholder consultation.  In the new guidelines at section 16 there is a requirement that utilities consult with intervenors about the preparation of their DSM plans.  There is language about the need for intervenors and the utilities to consult about the allocation of DSM budgets, targets and metrics.

And all of this occurred and took place. Indeed, that is why there was some delay in the filing of the plan, so those consultations could take place and actually result in a settlement agreement.

So it worked.  The consistency is there.

Secondly, along those lines, there was also the development of the joint terms of reference, which I refer to.  There is a requirement in the guidelines for the utilities to develop terms of reference in consultation with the intervenors.  That took up much or some of the time that involved the discussions between the various parties, and we now have terms of reference which apply not only to the relationship between Enbridge and the various intervenors and its DSM programs, but also with Union Gas.

And there has been the creation now of a technical evaluation committee, which is new, but it is believed by Enbridge, and hopefully the parties to the settlement agreement, that it will result in more effective consideration of inputs and assumptions.  It will lead out to the development of more effective programs.  That is going to streamline the communications between the utilities and the parties, and the fact that you are combining both Union and Enbridge in the same context of that technical evaluation committee means that those costs of that committee will be shared.

It is also a little unique because it contemplates having experts, two experts participate on the committee, who will bring independent third-party knowledge to the development of programs and should lead to even more effective programs in the future.

And this should result in a longstanding goal of the Board, which is the standardization, to the extent possible, of the input assumptions between the two utilities.

It is also our view that by having stated terms of reference in the detail that appear in the settlement agreement, we're likely to see settlement agreements occur in the future, at least at the same rate as they have occurred in the recent past.  And we should note there has been a great deal of success on the DSM front in achieving settlement on almost all of the major issues.

The company has complied with the guidelines in most of -- I say most because I will identify one area where it is not completely forward-looking, but in terms of the program types that the guidelines require, the plan and the settlement agreement allocate monies to each of the three program types as required.

There is the low-income, there's the resource acquisition, and there is the market transformation.

It speaks to pilot programs and research and development, as well.

The screening and prioritization required by the guidelines is used, and the multi-year plan continues to rely upon the TRC test as its screening as required.

The provisions of the guidelines that deal with the development, updating, and use of assumptions are accepted and used by -- and will be used for the three years of the term of the multi-year plan.

The adjustment factors such as free ridership, persistence, spill-over effects, which are all referenced in the guidelines, they will be used and followed as the guidelines require.

The budget.  There is a budget proposed, which is the cap that the Board included in the guidelines.  The budget proposed for 2012 also involves a request to increase the low income by 10 percent of the overall, or 2.81 million, but that is again consistent with the guidelines.

While the agreement nor the plan that is filed include a budget for 2013 and 2014, certainly the guidelines set out what the maximums are.  And consistent with Enbridge's operation of DSM programs in the past, I think you could take some comfort in the fact that Enbridge will come forward with another aggressive DSM plan for 2013 and 2014, which will contemplate use of the entire amount of the cap.

But my point is simply being that the issue of a budget really is not an outstanding issue in the sense that we accept what the guidelines say, in terms of what is the cap, and the budget is what -- the maximum amount that is set out in the guideline.

And the same is true for the incentive cap.  Subject to the one issue that is outstanding today, there is a cap, and so that is not going to be the subject of debate going down the road.

So it is really consistent.  The plan is consistent with the guideline.

And all of the various deferral and variance accounts that are contemplated in the guidelines are similarly followed and contemplated in the plan.

So this leaves the two areas dealt with in the guidelines of metrics and targets.  And for 2012, the plan involves a complete settlement with intervenors on the metrics and targets for each of the different program types.  It does not, admittedly, include metrics and targets for 2013 and 2014, and there are reasons for that.

In summary, it was felt that there are a sufficient number of new programs and new initiatives that it would be in the interests of the better operation of these programs and the plan, generally, to see how they work out, to be able to report back at least some of the results from 2012, and these results will inform the development of plans in 2013 and 2014.

So it was the collective wisdom of all of the parties that it was preferable to leave those years, the development of the metrics and targets for those years, until later in 2012.

Indeed, if I could just quote from the settlement agreement at the bottom of page 6, the parties have agreed, and this is taken from that last paragraph:
"More specifically, while this DSM Plan has a 3-year horizon, this Settlement Agreement settles the financial package for 2012.  This Agreement has been negotiated and agreed to on the representation by Enbridge that it will file a 2013, or 2013-2014, DSM Plan some time in 2012. It is the expectation of the Parties, given the significant change in direction and inclusion of new initiatives and programs, that the 2013 or 2013-2014 DSM Plan filing will be materially informed by Enbridge’s 2012 DSM activities which are the subject of this Settlement Agreement."


And it goes on at page 8 to state in the second full paragraph:
"The budget for each program type has been agreed upon for 2012 only. The overall budget will then be increased for each of 2013 and 2014, as set out in Section 8 of the Guidelines or as otherwise determined when Enbridge's DSM plans for the 2013 and 2014 period are considered. The Parties will work towards achieving an agreement in respect of the allocation of budget to the several program types and in respect of any proposed research and development or pilot programs for each of 2013 and 2014."


So we have a commitment both from the company to put forward the additional request for approvals this year, and we also have a commitment in good faith from all of the parties to work towards ultimately trying to achieve an agreement on that front.

Skipping down a paragraph, the settlement then says:
"Each program type has its own scorecard which contains the various targets and metrics applicable to relevant programs for 2012. In developing the scorecards, the Parties applied the rules set out in the Guidelines under Sections 9 and 10.  For 2013 and 2014, the Parties will work towards achieving agreement on the appropriate scorecard with targets and metrics for each of the program types.  In this way, the scorecard will be 'tailored' to the suite of program offerings that Enbridge will be undertaking in 2013 and 2014."


Which is really just a repetition of what I said earlier, is that we do believe that the work on these programs in 2012 will help in the development of programs in 2013 and 2014, and, in particular, the appropriate metrics and targets for the programs in those years.

So if I could then briefly speak to the actual specific terms of the settlement agreement, and they start at page 7, and I by no means intend to take you to every specific term, but starting with the introduction, the first paragraph deals with the budget.  And, as I said earlier, what the company is proposing, and the settlement agreement is supportive of, is a budget which was capped by the guidelines at 28.1 million, being increased by 10 percent or 2.81 million, with that increase being used entirely for low-income programs.

That is completely consistent with what is contemplated by the guidelines.

The next paragraph deals with the incentive, and the important point that we wish to raise with you and to identify is that the targets that have been -- and metrics used for the low-income programs which appear in the settlement agreement are based upon the higher number.

And so specifically what the cap provides for in the guidelines of 9.5 million, it would be increased to 10.45 million.  Now, while there is disagreement that the increase should occur, there is agreement that if it is increased, that is the amount.  And if it is increased to 10.45 million, there is a complete settlement as to the targets and metrics at that level.

But in the event that it isn't increased, the settlement agreement reads at the bottom of the second paragraph under that heading:
"Should the Board determine that the incentive for 2012 is capped at $9.5 million, Enbridge may, at its discretion, decline to increase the budget for Low Income Programs by all or any portion of the $2.81 million."


If I could just stop there and add my two cents' worth, it is clear from the guidelines that it is discretionary to the utility as to whether or not they increase their budget by 10 percent to undertake these additional low-income programs.

And, therefore, this provision is consistent with the guidelines, and if there is a decision against the increase in the incentive, then it is appropriate for -- that ability to determine whether it is appropriate to proceed and increase the budget should remain with the company.


MS. SPOEL:  Mr. O'Leary, could I just make sure I understand?

So this is part of the agreement with all of the parties who are signatories to this agreement, that in the event the Board should decide that the incentive does not apply to the 10 percent, then Enbridge has the discretion to proceed or not, so we don't have to revisit the whole agreement?

MR. O'LEARY:  That's correct.

MS. SPOEL:  Thank you.

MR. O'LEARY:  There is one part that we will have to revisit, but it is not a complicated exercise.

As I said, the scorecard for low-income programs is developed at the higher level.  So you are looking at a budget of about 7 million, because that includes the 2.81.

The company would like to undertake these additional low-income programs, and it believes it can do it in a successful fashion, but it's going to take some work, obviously.

But in the event that it does exercise its discretion because the incentive is not there, and it rolls back the budget to approximately 4 million, it then has to amend the scorecard.

So specifically what the agreement says here at the last paragraph on page 7:
"For the purposes of this Agreement, all calculations of incentives assume the maximum total incentive of 10.45 million. In the event the Board determines that the total incentive should be a different amount, and that Enbridge declines to increase the budget for Low Income, then the Low Income scorecard targets shall be reduced proportionately."


So if I could actually --


MS. SPOEL:  But you have agreed with how you will implement that change should it need to be done.  It is proportional?

MR. O'LEARY:  It is proportional.  It would simply be a mathematical exercise, and we don't believe that there would be -- well, the agreement is it would be done on a proportional basis and we would need to file a new scorecard.

If I could then turn you to page 15, just to give you an example of what I am talking about - this is the settlement agreement under the heading "Low Income" - you will see that there is a table there.

Those cumulative savings, if I could just use that line, are all developed - those are a million cubic metres of natural gas - are all developed based upon a budget of, you see, just above that 7.025 million.

If that budget is reduced by 2.81 million, then those targets should be reduced, and all of the parties agree that they would be done proportionately.  And we would file a new scorecard.

MS. SPOEL:  Thank you.

MR. O'LEARY:  So if I could then turn you to page 10 of the settlement agreement, at the bottom there is another table that actually carries over, at least in my version of the draft, to page 11.

This is a breakdown of the budget by the various programs, and you will see that the way that it has worked -- if you just look at the column "Total" -- that is the total both for program costs and overheads for each of the three program types.

You will see that when you add all of those totals up, the aggregate is 30.9 million, which is the cap under the guidelines.

The incentive has been allocated rateably as between those program types, as required by the guidelines.  So you will see the next column over is "Percentage" and that percentage number, then, has simply been divided into the cap at the 10.45 million level.

That would be another table that would undergo some change, obviously, if the incentive is reduced to 9.5 million, but again, it is simply a mathematical exercise and wouldn't require any further re-attendances.

Turning to the different program types specifically, it is not my intention to walk you through the specifics of each of the terms that are agreed upon, unless there are any questions.  I was going to ask Mr. Mandyam about one of them, and some questions that are also relevant in terms of other metrics in future years.  But certainly if you have specific questions about the terms for any of the program types, feel free to ask Mr. Mandyam.

I did want to ask you, Mr. Mandyam, if I could turn you to page 14 of the settlement agreement, and this is  clause (I) which deals with the large customer groups, customer classes 110, 115, 117 and the industrials.

The settlement agreement, Madam Chair, provides for a cap on DSM expenditures for this group, of 2.709 million, and a sub-cap, if I could call it that, for industrials, of 1.797 million.

And I wonder if I could ask you, Mr. Mandyam, to explain how this is going to work.

MR. MANDYAM:  Yes, Madam Chair and Panel.  So Ian Mondrow is in the room here, so he can also add to this, if he chooses, I guess.

But the way that this cap will work is, first, we took the Board's guidelines, which basically informed us that we need to justify expenditures with respect to DSM in the large industrial category.  And for us, it is rate class 115, 110 and 170.

Through the consultative process, all parties basically agreed to having a two-tiered structure to limit expenditures.  So within these three rate classes, we have two segments of customers.  We have what is process load or large industrial customers, process load-based natural gas consumers.  And then we have non-processed load customers.

And the non-processed load customers within these three rate classes are examples of universities or hospitals.

Process loads are steel manufacturers or glass manufacturers, those types of customers.

The ratio of these two customer bases is, in essence, we have about 200 customers in these three rate classes.  60 of them are not process load; 140 of them are process load.

The discussion around how -– of cost management and do process load industrial customers need to have DSM was asked by the Board letter on March 29th.  That was one of the questions, the four questions, that was posed.

So through the consultative process, all parties agreed that we want to manage and limit the amount of money, DSM funds that are associated or allocated to this area.

So overall cap is 2.7 million.  All 200 customers, Enbridge can only spend up to 2.7 million for those 200 customers, and that is the ceiling.

For that 140 customers or near 140 customers that represent process load, we can only spend 1.7 million.

That is, in essence, the structure of this cap.

MR. O'LEARY:  And Madam Chair, you may recall back to the Board issued a letter in late March of 2011, as part of the development of the DSM guidelines, and in that it indicated that it would like to consider whether or not the extent of spending in the large industrial class should continue at the same pace.

Ultimately there was some language to that effect in the guidelines, so it is our submission that this agreement and cap is completely consistent with the guidelines, as well.

Madam Chair, subject to any questions that you may have about any of the specifics of the program types, I didn't intend to walk you through each of those specific areas.

I was now going to ask Mr. Mandyam some questions about why we don't have the metrics and targets in there for 2013 and 2014, but if there are some questions that are specific, it might be...

MS. SPOEL:  We will save our questions for the end.

MR. O'LEARY:  Okay.

MS. SPOEL:  Our normal process is you go through it with your witness, and then other parties will ask questions, including Board Staff, and then if there is anything residual that is a concern to us, we will ask it at that point.

MR. O'LEARY:  Mr. Mandyam, if I could ask you to turn, first, to the question of why the plan which you filed and ultimately the settlement agreement does not include metrics and targets for 2013 and 2014, I am wondering if you could explain why that is the case.

MR. MANDYAM:  Okay.  First of all, there is two reasons, really.

One is we're entering into a new framework that has a decoupling of the total resource cost test, and -- which is a screening mechanism and our actually target-setting mechanism.  We are moving to scorecards as a target-setting mechanism.  For the last five years, we have operated under the 2006 generic decision, which was the TRC test acted as both the screening and the target-setting.

So just by this change alone, that is a significant transformation for our line of business.  We have to adapt to a scorecard base.  We have to adapt to separating this, these two parameters.

So from that perspective, there is a risk associated, risk associated from Enbridge achieving the targets and getting all of the monies out in a most cost-effective way.  There is a risk to ratepayers, who then wouldn't see all of the rich benefits that come out of the -- our operation over the past few years.

So from a risk-mitigation perspective, we chose to take the first year, or basically the first year, as a learning opportunity, and reshape or shape the next two years of the agreement or go through the next two years by getting an understanding from the first six months, eight months of operation, approach the intervenor group through a consultative, negotiate two more years of targets from that learning.

So that was the first thing.

The second part was basically a corollary to the first reason.  It is our new programs.  We have a whole suite of market transformation programs that we took a pretty thoughtful -- we feel, at least -- a thoughtful approach of customer consultation, stakeholder consultation, to develop the suite of market transformation programs, a renewed focus on the residential market.  Given the nature of the suite of programs, we really felt we needed to operate a -- and an increase in funding to the market transformation from prior years.  We're, I think, near 16 percent of our total budget associated with market transformation.  That is quite a jump for us.

So again, from our perspective it was best for us to operate by going through the first part of 2012 learnings and then file for two more years.

MR. O'LEARY:  Mr. Mandyam, what are the company's plans in terms of filing any adjustments to the plan, or for required approvals for 2013 and 2014?

MR. MANDYAM:  Well, the guidelines say that we have to file annual updates automatically.  So we are just going to take that annual update process and extend it slightly in 2012.

We're going to, once again, engage with our intervenor consultative probably in August of this year, commence discussions on, again, setting targets and program allocation and budget allocation within the various program types.

We're going to set that -- we're going to have that consultation and go through a settlement discussion like we did, and hopefully come out of that with a two-year set of targets.  That is our plan right now.

MR. O'LEARY:  Mr. Mandyam, Madam Chair, I am now going to turn to my several questions that deal with the incentive issue.  And specifically I am looking at paragraph -- sorry, section 11, which is at page 31 of the guidelines.

I am going here just to provide reference to my question to you, my first question to you, Mr. Mandyam.

The guidelines provide that the -- and I probably should read it to put it all into context.  In the first paragraph, the guidelines state that:
"An incentive payment should be available to the natural gas utilities to encourage them to aggressively pursue DSM savings and recognize exemplary performance."

The next paragraph, the guidelines state:
"The maximum incentive amount available for the 2012 program year should be $9.5 million for each of the two main natural gas utilities, to be escalated for inflation to determine the subsequent program year caps (the 'Annual Cap').  The Annual Cap should be escalated using the GDP-IPI.  The DSM incentive payments are pre-tax amounts."


The next paragraph goes on to read:
"To the extent that the approved DSM budgets deviate in magnitude from the Board proposed budgets, the Annual Cap should be scaled accordingly."

Then there is a footnote there that the Board has included, and the language of the footnote provides that, for instance, if the approved DSM budget is 25 percent less in a given year than the budget proposed by the Board - and I interpret that to mean the budget proposed in the guidelines, so if you don't go for the cap and it is less - the maximum incentive amount for that year will be reduced by 25 percent.

Then I go back to the main body of it, and this is really the sentence I would ask you to comment on, Mr. Mandyam.  The guidelines then state that:
"This will help ensure that the eligible incentive amount is consistent with the expected level of efforts require to achieve or exceed the approved targets."


So given the context of that language, Mr. Mandyam, could you please describe for the Board what would be the impact of the incentive not being increased, in terms of your rollout of programs, if the 2.81 million is not available?

MR. MANDYAM:  Okay.  If we don't have the -- or if the 2.81 million -- first of all, if we don't have the 2.81 million, therefore, there is a segment of low-income customers that just don't participate in energy efficiency, and that is a fairly large amount for 2012, given that that 2.81 million represents about 40 percent increase to the base budget of 4 million.

So that is a fairly sizeable amount of customers that probably will not receive this energy efficiency product or products -- or help, let's put it that way.

From the perspective of Enbridge, you know, for us, we comment about effort and level of effort and the incentive.  There is a significant amount of effort that's going to be attached to not only just low income, but this extra 2.81 million.

Part of the guidelines and our stakeholder consultations have basically requested and asked us to not -- asked us to spread out the low-income DSM funding to all of our franchise area.

So associated with that is a lot of effort to find and identify and basically encourage participation in the low-income energy efficiency program.

This is not easy.  First of all, there are pockets, homogenous pockets, throughout the greater Toronto, et cetera, but that is not what we are being asked to do.  We are being asked to go across the franchise area and find and distribute the money across.

So that is an undertaking of data, research, analysis that is going to require extra staffing.

On top of that, we have a whole requirement to educate -- it is part of the guidelines -- educate and get self-awareness and promotion within the low-income segment, customer segment, about energy efficiency.  There is a huge effort there, marketing, outreach, communications, promotion.

And third is really this customer segment - and we found this over the last two years - this is not -- there's a challenge with respect to this customer segment.  There is the acknowledgement -- the low-income customer segment does not acknowledge themselves out and make it easily visible for us to find them, and then participate in our energy efficiency programs.

There is a perceived stigma about calling yourself out as a low-income customer.  And so for all of those reasons, there is a significant effort -- and Enbridge wants to distribute those $2.81 million.  We see this as a good and a really proper activity to perform.

But there is that significant effort.

MR. O'LEARY:  Thank you, Mr. Mandyam.  Could I ask you and the Panel to turn to page 15 of the settlement agreement, just to understand technically how this works?

At the bottom of page 15, under the heading "Maximum Incentive", there is the mathematical determination that the amount -- the maximum amount available for low-income programs would be 2.375 million.

Do you see that, Mr. Mandyam?

MR. MANDYAM:  Yes, I do.

MR. O'LEARY:  Can you tell me, is that guaranteed recovery by the company?

MR. MANDYAM:  The 150 percent, 2.375 million incentive amount?

MR. O'LEARY:  Yes.

MR. MANDYAM:  No, that is not guaranteed.  That is the upper band, the highest level performance metric.

There's no guarantee.  In fact, from Enbridge's perspective and throughout - I would suspect all parties signed to this - the 100 percent target is the reasonably achievable one.

The 150 percent, which is the upper bound, is far and away the high performance stretch target.

MR. O'LEARY:  All right.  And do you have an estimate of the additional volumes of natural gas that would be saved in cubic metres as a result of you undertaking this additional work with the low incomes?

MR. MANDYAM:  The additional volume of natural gas?  Yes.  I would think it would be 15 million, if I just go by the scorecard measure.

MR. O'LEARY:  Between the 100 and 150 percent level?

MR. MANDYAM:  Correct.

MR. O'LEARY:  Do you have an estimate of the value of that, in terms of the bill savings to those customers in the aggregate?

MR. MANDYAM:  Yes.  First of all, just to qualify, that 15 million is 15 million lifetime metres cubed, so a measure gets put in.  It has a certain life.  We measure the savings through that whole life.

To answer your question, Mr. O'Leary, we have -- based on that lifetime measure, based on a unit cost of 35 cents for gas per metre cubed for residential and 27 cents for multi-residential part 3 buildings, we would estimate that that 15 million lifetime metres cubed is worth about $4 million, $4.3 million of savings.

MR. O'LEARY:  And I believe from your answer earlier you indicated that the increase in the low-income budget represents an increase of about 40 percent to the original low-income budget under the original cap?

MR. MANDYAM:  That's correct.

MR. O'LEARY:  So is it fair to say that if you did not undertake that work, that there would be a reduction in the volume of savings by about 40 percent?

MR. MANDYAM:  It is fair to say that, subject to all of the math.

MR. O'LEARY:  Mr. Mandyam, I took the Panel to the language in the settlement agreement where the company reserved the right to not increase the spending on low-income programs in the event that the incentive is not allowed to be increased.

Can you tell us why the company reserved the right in this respect?

MR. MANDYAM:  First of all, I guess we would be very disappointed if the decision came back that we would not have the availability for the incentive.

The company put forth this approach primarily because of the -- there's a few reasons.  One is the line of business of DSM, which is, as I've - I've been here for two years leading the group - learned that it is deemed a non-core utility business, but has a stand-alone value to the ratepayers and the customers of Enbridge.

The fact that it has this merit has been valued as deserving an incentive approach or incentive plan associated with it.

So first, this segment or any segment or all segments have the availability of an incentive plan.

If we don't -- if we segregate one portion of the plan to not have an incentive versus another, that would be the setup that would happen if we didn't get the agreement from the Board on the incentive structure.

Second, I have talked about the level of effort and the significant level of effort, and the fact that that is a component of the incentive plan and deemed level of effort drives the motivation of the company to be the most cost-effective and get the most value for each dollar spent in this line of business.

Third, the fact is that we would be disappointed, as I said earlier, that -- if this wouldn't happen.  The whole low-income segment is a challenge, and I talked about that earlier as far as why it is a challenge to get this customer base, which deems the level of effort, which goes back to my reasoning or our reasoning for why we see this as a valuable requirement.

MR. O'LEARY:  Mr. Mandyam, one last question.

Since the Board allowed the gas utilities to earn an incentive on their DSM programs, are you aware of any situation where a part of a program or some programs were excluded or rendered ineligible to earn an incentive?

MS. SPOEL:  Mr. O'Leary, I think this is beyond -- the guidelines say what the guidelines say, and we will determine how to interpret them.

Whether things have been included or excluded in the past, I don't think -- I think you are going beyond questions that are relevant to the interpretation.

MR. O'LEARY:  Thank you, Madam Chair.  Those are our questions.

MS. SPOEL:  Thank you.  Mr. Silk, I think it is up to you now, if you wish to ask questions about the settlement agreement itself.

DR. SILK:  Thank you, Madam Chair.  You may be relieved to hear that I do not intend to ask questions about the settlement agreement itself, but I do have a few questions regarding the outstanding issue.

MS. SPOEL:  I think what we will do is, to give everybody a chance to consider what Mr. Mandyam has said, that we will come back to that issue after a break.

So we will -- you will have an opportunity at that point to discuss that issue.  So if you have nothing specifically about the settlement agreement, we will turn it over now to Board Staff for questions on that, and anything with respect to the incentive issue we can also leave until after the break.
Cross-Examination by Mr. Millar



MR. MILLAR:  Thank you, Madam Chair.

Good morning, Mr. Mandyam.  I am Michael Millar.  I am counsel for Board Staff.  Just a few questions; I don't think I will take very long.

In his introduction to the settlement, Mr. O'Leary indicated that with the exception of the term of the settlement, that it covers 2012 for the financial package, otherwise, by and large, it conformed with the Board's DSM guidelines.

You heard him to say that?

MR. MANDYAM:  Correct.

MR. MILLAR:  You agree with that assessment?

MR. MANDYAM:  I do agree with that.

MR. MILLAR:  Other than the one-year term - and I will have some questions about that in a moment - are there any other significant areas in which the agreement varies from the DSM guidelines?

MR. MANDYAM:  Not to my knowledge, no.

MR. MILLAR:  Okay.  Thank you.

MR. MANDYAM:  No.

MR. MILLAR:  Mr. O'Leary took you to page 6 of the settlement agreement.  And just so parties are aware, I think I will be referring by and large only to the settlement agreement itself.

And he read to you some passages from the bottom paragraph, and I just want to make sure everyone is on the same page regarding exactly what is on the table before the Board here today.

For example, it says that the agreement is for the 2012 year only, except where otherwise expressly set forth.

Then it states that this DSM plan has a three-year –- that while the DSM plan has a three-year Horizon, this settlement agreement settles the financial package for 2012.

Do you see that?

MR. MANDYAM:  Yes.

MR. MILLAR:  So I want to make sure that we're in complete agreement here.

What is before the Board today is simply the financial package for 2012; is that correct?

MR. MANDYAM:  Yes.

MR. MILLAR:  That's what you are asking the Board to approve.  And to the extent that the agreement discusses things that happened in 2013, 2014 - and there is some good language in there, certainly, about how the parties will work together on all that - that is not actually before the Board today; is that accurate?

MR. MANDYAM:  Can you rephrase that, or repeat that?

MR. MILLAR:  I guess maybe I could put it differently.

Is the company asking, and does the settlement agreement contemplate, any approvals for things other than in 2012?

MR. MANDYAM:  Well, yes, in the sense that we have produced a suite of programs that are going to be implemented beyond just 2012.

The package that we're providing here is a suite of DSM energy efficiency offerings to customers that stretch beyond one year.  They're three years, for the full term of the actual framework that we're operating under.

So to that extent, there is a total -- the plan represents energy efficiency offerings for three years.

What you are also approving is the targets and the metrics and the budget allocation for one year.  Now, there may be other pieces that I may not be privy to, but I will let Mr. O'Leary explain that.

MR. MILLAR:  Well, then I want to make sure we're clear here, that the settlement, the passage I took you to says:

"This settlement agreement settles the financial package for 2012."

And I think we're all in agreement that it covers that.

Is it the company's position that it also -- that the Board would also be approving all of the other elements of the plan beyond 2012?

MR. MANDYAM:  That is our expectation.

MR. MILLAR:  It wouldn't be approving the budget for those years, however?

MR. MANDYAM:  Well, I believe it would be a -- well, no, it wouldn't, because we have to file a formal document that requests the budget, I believe.

MR. MILLAR:  Okay.  But absent a budget, I guess by approving the programs, it is hard to think of how you're not approving the budget for those programs, as well.

MR. MANDYAM:  Well, I think you can just -- the programs are offered, and to the extent that each program has a wider reach to its public is determined by the budget.

So in essence, we could offer a particular - let's take an example - a technology, and we are approving that we are offering that technology for three years.  The amount of that technology that gets spread is dependent on the budget available.  So that could be an example to help some...

MR. MILLAR:  So I guess, then, are the parties to this agreement - the intervenors, largely, but I suppose Enbridge, as well - are they also bound to accept the portions of the plan that cover 2013, 2014?

MR. MANDYAM:  I believe they are.  Just let me ask -- add some more qualifiers.

MR. MILLAR:  Sure.

MR. MANDYAM:  We also have the obligation under the guidelines to produce a technical reference manual, which outlines -- on an annual basis and file that, which outlines all of our program offerings.

So -- and we also have the obligation to file any updates to programs.

So I just wanted to add those two pieces of information to that piece there.

MR. MILLAR:  Okay.  Well, thank you.  Again, I want to be clear, but from the company's position, are all of the parties to this agreement bound to, I guess, support the plan as it appears in the application from 2012 to 2014, as opposed to just 2012?

MR. MANDYAM:  Yes, that is correct, from our perspective.  And with the subject of the changes that naturally happen because of this line of business, which is facilitated through the annual updates that I discussed.

MR. MILLAR:  Okay.  So a party wouldn't be entitled -- if a party signed this agreement, they wouldn't be entitled to come forward, say, in 2013 and say we no longer agree with the -- with whatever.  Anything other than the financial package, the matters that are described in the agreement, they couldn't come forward in 2013 when you refile for the financial package for the future, and say we no longer support this.  We're going to be asking for something completely different.

In Enbridge's view, a party is not entitled to do that?

MR. MANDYAM:  No.  Sorry.  No, that could happen.  And we would facilitate that conversation, and that may happen when we enter into stakeholder discussions in August of this year and learnings come about from the new programs, for example.

We would be -- it's a consultative process.  We would listen, we would discuss, and a change may occur.

MR. MILLAR:  So the parties are not bound -- there is nothing -- let's imagine the Board approves the settlement agreement as filed.

MR. MANDYAM:  Okay.

MR. MILLAR:  There is nothing preventing a party, whether it be Enbridge or an intervenor, from -- you said you are going to file again at the end of 2012 for either 2013 or 2013 and 2014.

MR. MANDYAM:  Right.

MR. MILLAR:  There would be nothing preventing either Enbridge or an intervenor from arguing for something quite different than what appears in the DSM plan as it appears in this application?

MR. MANDYAM:  Parties could come about and request a change.

MR. MILLAR:  Okay.

MR. MANDYAM:  That's correct.

MR. MILLAR:  So, again, the only thing on the table before the Board today is the 2012 elements of the plan and the financial package associated with 2012?

Again, I recognize there is lots of good language in here about how parties are going to work together.  It appears everyone is more or less on the same page, not necessarily anticipating there would be any problems, but parties are not bound to this beyond 2012.  Is that fair to say?

MR. MANDYAM:  By your representation and your examples to me, I guess that is fair to say.

MR. MILLAR:  Okay.  Similarly, the Board is being asked to approve the plan for 2012 and the budgets and the numbers for 2012, but not necessarily for 2013-2014, as well?

MR. MANDYAM:  That is fair to say, too, yes.

MR. MILLAR:  Okay, thank you.  That is very helpful.  That clarifies matters.

You have indicated that you expect to file an update probably in the fall of -- you describe it as an update, but I take that to mean the application or the proposal for either 2013 or 2013-2014, you plan to file that towards the end of 2012?

MR. MANDYAM:  That's correct.

MR. MILLAR:  Do you have a target date in mind?

MR. MANDYAM:  It really depends on how quickly the stakeholder consultations go.  This particular year or 2011, it took us six weeks.  We filed in November.  We are pretty good at it now, so maybe we can do it earlier.

So my guess would be the third quarter, or fourth quarter at the latest.

MR. MILLAR:  And your assumption is that you will reach a similar settlement for those years?

MR. MANDYAM:  Definitely.  We've achieved two settlements in two years and we expect to continue that trend.

MR. MILLAR:  Let's imagine a worst-case scenario in that, for whatever reason, a settlement is not possible for 2013 and 2014.

If you can't file until the fall, I guess that would - and if the Board had to conduct a full hearing on these issues, presumably we would be running into some timing difficulties for rates for 2013; is that fair to say?

MR. MANDYAM:  I am not sure that's -- as I understand the DSM line of business, we use a DSM variance account that deals with the plus and minuses of all of the cost expenditures for demand side management, and we clear that account the following year, anyway.

So I don't see -- I don't think we would have -- just knowing that process as I do, I don't see that as an issue.

MR. MILLAR:  Okay.

MR. MANDYAM:  The other point I would just add with respect to, you know, if there's a concern around timing and extending beyond 2012 to make a decision or the Board Panel making a decision, I would suggest that we would pretty well know early on in the negotiations or the settlement process whether we're going to get a settlement or not.

MR. MILLAR:  Understood.  Now, there may be -- again, this is kind of a worst-case scenario and it would be something for argument, and I don't really plan to make argument, but I suppose you could do something with interim rates.

It is not entirely clear the variance account would continue, but we could probably sort something like that out.  So your answer is helpful.  Thank you.

I do want to cover, I think, one last area with respect to what appear to be some spending commitments beyond 2012.  I gave your counsel a bit of a heads-up on this question.

I am speaking, in particular, of the stakeholder engagement process, and that is described more fully at appendix A to the settlement.

You may wish to turn that up.  It is Exhibit B, tab 2, schedule 9, which is the settlement agreement, and it is appendix A.  It is called the "Joint Terms of Reference on Stakeholder Engagement".  Obviously you are familiar with that document?

MR. MANDYAM:  Yes.

MR. MILLAR:  If you could turn to page 7 of that document, there is an agreement, and I have neglected to highlight it in my own version, but maybe you could confirm this for me.  The parties have agreed that the stakeholder engagement process will continue until 2014; is that correct?

MR. MANDYAM:  That is correct.  It is a three-year -- it is for the life of the framework.

MR. MILLAR:  This appears to be something where there is explicit agreement covering all the way to 2014; is that fair to say?

MR. MANDYAM:  Correct.

MR. MILLAR:  Now, if the Board approves the settlement agreement as filed, that includes the financial package for 2012 -- I guess 2013 -- first, let me confirm that the funding for this stakeholder engagement, which is described in more detail at page 9, I think, the parties are entitled to recover their fees and whatnot, and that is part of the DSM budget; is that correct?

MR. MANDYAM:  That is correct.

MR. MILLAR:  Part of the 30-point, whatever it is, million?

MR. MANDYAM:  That is correct.

MR. MILLAR:  What portion of that budget is allocated to that?

MR. MANDYAM:  It is our overhead portion, and we, I believe, would have about 175 to $200,000 associated with that.

MR. MILLAR:  So at the high end, about $200,000?

MR. MANDYAM:  Yeah.

MR. MILLAR:  And that was for 2012?

MR. MANDYAM:  I think for us there's an expectation of a certain amount of meetings and participation, intervenor costs, et cetera.

So that could probably -- I would suggest it may be consistent over the three years, the term each year.

MR. MILLAR:  You would expect, at the high end, about $200,000 for each of the three years; is that fair enough?

MR. MANDYAM:  Yes.

MR. MILLAR:  And I guess technically speaking, frankly, this isn't a whole lot of money, but again before the Board today is the 2012 portion.  Although the parties appear to be bound by the terms of this agreement, I suppose the Board in 2013 or 2014 may take a different view.

You are not asking for approval of that funding from the Board for 2013 and 2014 today, because we're just talking about 2012; is that fair?

MR. MANDYAM:  I guess you are correct, yes.

MR. MILLAR:  Okay.  Thank you, Mr. Mandyam.  Those are my questions.

MR. MANDYAM:  You're welcome.

MS. SPOEL:  I don't think the Panel has any questions.  So what I would suggest is that we take a morning break now and come back at 11:00 and -- sorry, Mr. O'Leary, you wanted to re-examine?
Re-Examination by Mr. O'Leary

MR. O'LEARY:  Just two quick things.  I have one re-direct question in response to Mr. Millar, and I thought I might also indicate, because Mr. Mandyam is not involved in rates in terms of responding to Mr. Millar's question about 2013, is the 2013 application was just filed two days ago or yesterday, and there is a placeholder in there, an amount included in that filing for DSM for 2013.

And the way it has operated in a cost of service environment is that the DSMVA would be used for that, or it's a Y factor.  So it would be something that would be dealt with.

But I did have one question.  In part, it was answered, Mr. Mandyam.  Mr. Millar took you to the terms of reference, and I believe you indicated that the company is seeking an approval for the terms of reference for the full three years?

MR. MANDYAM:  That is correct.

MR. O'LEARY:  All right.  And there is some language in the settlement agreement which contemplates certain things happening beyond 2012.  And if I could just take you to page 20 of the settlement agreement, at paragraph (d) it states that:
"Enbridge is committing to ramping down financial incentives for the drain water heater recovery program over the 2012 to 2014 period and exiting the market altogether after 2014."


Is the company looking for approval of that particular commitment?

MR. MANDYAM:  Yes.

MR. O'LEARY:  Yes.  So to the extent that the settlement agreement contemplates something happening in a subsequent year, is it fair to say that you and the intervenors have agreed that that is the commitment, and you are looking for Board approval for that?

MR. MANDYAM:  Yes, that is fair.

MR. O'LEARY:  Thank you.  Those are all of my questions.

MS. SPOEL:  Thank you, Mr. O'Leary.  So let's take a break until 11:00.  And when we come back, if any of the other parties have questions for Mr. Mandyam specifically on the issue of the incentive mechanism, you may ask those, although our inclination is that -- well, we view the interpretation of the guidelines as an interpretation and would be more inclined to -- or would expect to hear submissions on the way we should interpret that guideline, rather than dealing with it through a witness.

However, if there is something pressing and important that you need to ask Mr. Mandyam that arises out of the questions put to him by Mr. O'Leary, you can do so.

Then we would propose to proceed with submissions on the question of the interpretation of the guideline.  We will not issue a decision on that until after tomorrow, because the same issue that is going to come up in the Union Gas hearing, and we will be hearing submissions and clearly will want to make one finding for both utilities on how that guideline gets interpreted.  But we would like to hear submissions today, if that is acceptable.

So we will return at 11:00 a.m.

--- Recess taken at 10:44 a.m.

--- On resuming at 11:08 a.m.
DECISION


MS. SPOEL:  Please be seated.  The Board has considered the settlement agreement and is prepared to accept the settlement agreement and the rate consequences for the 2012 year, which I think is all that is before us to approve at this time.

Now we would like to move on to the unsettled issue, which is the interpretation of the guidelines and, effectively, the incentive payments.

I guess before we hear submissions from you, Mr. O'Leary, we should -- are there any other parties who have questions for Mr. Mandyam that can't be made through submissions?  Mr. Shepherd?

MR. SHEPHERD:  I have one.

MS. SPOEL:  Very well.
Cross-Examination by Mr. Shepherd


MR. SHEPHERD:  Thank you.  Following up on your direct evidence, Mr. Mandyam, has the company made a decision to reduce its budget by $2.81 million in low-income if it doesn't get the higher incentive?

MR. MANDYAM:  The company has -- will follow the letter of the agreement that we've all signed, if the incentive cap is not approved -- or the incentive cap increase is not approved.

MR. SHEPHERD:  Which means that you have the right to make that decision.  And I am asking:  Has the decision been made?

MR. MANDYAM:  Regrettably, if that doesn't happen -- I can't make -- let me say this.  The company has not made a decision until the Board makes a decision.

MR. SHEPHERD:  Thank you.  That is my question.

MS. SPOEL:  Any other parties who have questions for Mr. Mandyam?

The Board has no questions.  So Mr. O'Leary, unless there is any redirect on that?

MR. O'LEARY:  No, Madam Chair.

MS. SPOEL:  Thank you.  Thank you, Mr. Mandyam.  Your assistance is appreciated.

All right.  If we could move, then, to the question of the interpretation of the guideline, and Mr. O'Leary, I think we'll hear from you first.

MR. O'LEARY:  We are going to excuse the witness.

MS. SPOEL:  Oh, yes.  Thank you.

You are excused.

[Witness withdraws]

Submissions by Mr. O'Leary


MR. O'LEARY:  Appreciate it.  Madam Chair, in our submissions I will take you to the -- not surprisingly, the guideline.

So the language predominantly that I will be referring you to is in section 11 at page 31, but I thought I should frame the submissions a little bit at the outset and indicate that, you know, this is the -- the sole issue, and it is a question of whether or not the June 30th guidelines contemplate an increase of just under a million dollars, should the company elect to undertake just under $3 million dollars in additional low-income programs.

I think it is important to reflect upon and acknowledge that it is not a guarantee that that incentive will be paid out to the company.  It, as Mr. Mandyam has said, has to earn it at the 150 percent stretch target level.

So the real question that is being asked is whether or not the company should be eligible for the incentive payment, and not will it be paid the extra just under a million dollars in the event that it achieves the 150 percent target.

The settlement agreement itself has a division between the parties.  There are those that are seeking clarification, and then there are a number of parties that are supportive of the interpretation that the company is placing on the guidelines.

We believe it is important to identify those parties.  Two of the intervenor groups that support it are the intervenor groups that represent the low-income and the disadvantaged, LIEN and VECC.  It also includes the environmental groups, who support expansion of programs that are going to result in fuel savings and efficiency and conservation.  And BOMA is also a supporter, and its members include those building owners that will participate in the programs which will benefit its low-income tenants.

So it is interesting that, in our view, those that are most affected by the additional expenditures, those who would benefit from it the most, are supportive of it.  And we submit that they recognize that the incentive will mean that if you undertake these additional programs, this additional work, you will carry it out at an aggressive pace and try to meet the 150 percent target level.

Now, the guidelines, if you look at it at a high level, say that the budget in each of the three years of the term of a plan is capped at a certain amount.

The company could simply say in its DSM plan that that we're going to live with that cap.  We're not going to expand into the low-income by increasing the budget by 10 percent, or it could have increased it by 10 percent in any one of the three years.

Here, Enbridge is proposing, subject to your decision here, to increase it in the first year, as we understand Union Gas is also proposing.

The guidelines, in our submission, are quite clear that in each subsequent year you are entitled to inflate that cap on the budget for inflation according to the GDP IPI, and that would include, if you have included a 10 percent increase in the first year, inflation on that 10 percent.

So we would be coming back to you later in this year, and assuming that the company is, once again, going to be seeking the maximum amount provided in the guidelines, it would be the 30.9 million plus inflation, unless of course there is the decision in respect to the incentive.

But it is elective, and that means that the company would have, as Enbridge is proposing, essentially three years to carry out these additional low-income programs.

If you add up that 2.81 million in each of these three years and add inflation to it, you are looking at about $9 million in low-income programs over those three years.

In our respectful submission, it intuitively follows that if you are making this optional to a utility, if they have the choice of whether they do it or they don't, if you don't include or don't make that additional work eligible for an incentive, why would a utility ever undertake that work?  And why would they undertake it in an aggressive fashion in a way that they would hope to generate results at the high-target level?

So that is the intuitive argument.

But the language of the guidelines, we say, are consistent with it, as well.  And I did read a bit of it as a beginning to a question I had for Mr. Mandyam, but if you look at page 31, in the context of DSM -- and this is not something new.  It's been around since the late 1990s, which is the reflection or the acceptance of the need for an incentive to drive utilities to generate better performance and results of DSM.

So in the first paragraph, the Board indicates that an incentive payment should be available to the natural gas utilities to encourage them to aggressively pursue DSM savings and recognize exemplary performance.

It doesn't say, then, with the exception of the additional low-income programs, or we don't believe this is applicable to the low-income programs.

It doesn't say that, and why would anyone think that it should?

Clearly, the guidelines provide that the cap in the next paragraph, paragraph 2, will be -- the incentive cap will be escalated by inflation.

So whether it is 9.5 or 10.45, everybody is in agreement that number will be escalated.

And as I said, if the budget includes this 10 percent additional for low-income, that would be inflated as well.

But then the Board goes on to -- appropriately, in our view -- recognize that it could be that a utility will come forward with a proposed budget that is less than the cap that is permitted under the guidelines.

And therefore, it states in the very first sentence of the third paragraph:

"To the extent that the approved DSM budget deviates in magnitude from the Board's proposed budgets, the annual cap should be scaled accordingly."

Then in the footnote, there is the example of the 25 percent.

So if Enbridge had come forward and said we can't cost-effectively develop a plan where we can spend more than $20 million, then we're going to have to scale back the cap for the incentive by the percentage difference between the 20 million and the 28 million.  That makes sense.

It doesn't say that where the Board permits you to increase your budget by the 2.81 million, that you should not be eligible for an incentive.  Indeed, we suggest that by the very example you have included as a footnote in your guidelines, it is appropriate to say that it works both ways.  And why should it only work one way?  It is just not logical, if the objective remains, as stated in the guideline, that you wish to encourage the utilities to aggressively pursue DSM savings and recognize exemplary performance.

So the target, as I took you to in the low-income section of the settlement agreement, which has been agreed upon and negotiated with the intervenors for low income, is based upon the full $7 million and change.  That is the higher budget for the low-income program.

So we have established the stretch target, 150 percent and the 100 percent level and the 50 percent level, so we know what that is.  So there is nothing that is outstanding, in terms of, Do we need anything in addition?  All the parties are in agreement these are the targets that apply.  So that if Enbridge does achieve the 150 percent level, you can accept that as being an indication that all parties see that as a good performance, and one for which an incentive is appropriate at that level.

Mr. Mandyam's evidence was that the $2.81 million that the company proposes to spend on low-income programs would require a good deal of additional effort by his staff, that the stretch targets are not simple, that they are going to require effort and expansion of effort, and that there will be significant benefits that would be generated by doing so; indeed, in excess of $4 million, if you compare the 100 percent level to the 150 percent level.

But to indicate the impact that a decision against increasing the incentive, I asked, What would be the impact on the targets?  And proportionately they would be reduced.  So that if the budget was reduced by $2.81 million, those targets would be reduced by 40 percent.  So the savings that would be generated, the bill savings that low-income consumers would enjoy, would be reduced by 40 percent.

That is going to be more than $4 million.

So at the end of the day, our position is simply this:   There is no ambiguity in the guidelines.  The guidelines clearly provide for inflationary increases to the cap, including on the low-income component; that it is counterintuitive to arrive at a conclusion that you should segregate one portion of a program so that up to the $4 million level you are eligible for incentive, and then the next 2.81 million you are not eligible for an incentive.  That is just not logical, in our respectful submission and that you should be incenting the company to achieve the 150 percent target by allowing the incentive to be increased to the 10.45 million.

Those are our submissions.

MS. SPOEL:  Ms. Chaplin.

MS. CHAPLIN:  Mr. O'Leary, do you think -- I am looking at the third paragraph on page 31.  It says -- and it is that first sentence.  So does it really turn on how we interpret the phrase "the Board proposed budgets", and I guess, in Enbridge's view, the Board's proposed budget is merely the 2011 budget of 28.1 and not 28.1, plus 10 percent?

MR. O'LEARY:  We've requested in the settlement agreement, that each of the parties have signed on to, support a budget of 30.9 million.  We're asking for approval of 30.91.

That sentence, if read in the context of what is being asked for here, states:
"To the extent that the approved DSM budgets deviate in magnitude from the Board proposed..."

Which is the 28.1 --


MS. CHAPLIN:  That is what I am asking you.  Is it your view the phrase "the Board proposed budgets" in the case of Enbridge means 28.1, not 28.1 plus 10 percent?

MR. O'LEARY:  We say that that sentence indicates that where the Board has approved a budget which is different than the cap set out in the guidelines, that the annual cap on the incentive should be scaled accordingly, and in this case should be scaled up.

MS. CHAPLIN:  Okay, thanks.

MS. SPOEL:  Thank you.  Now, are there parties in support of the position taken by Enbridge who want to add anything to the submissions made by Mr. O'Leary?  I've got Mr. Brett, Mr. Poch, Mr. Buonaguro.  Anybody else?  And Mr. Elson.

All right.  Why don't we start with you, Mr. Buonaguro?
Submissions by Mr. Buonaguro

MR. BUONAGURO:  Thank you.  You asked me if I wanted to add anything.  I think there is not much to add.

I did -- I was going to start where the Panel left off, which is at page 31 of the guidelines, where it says:
"To the extent that the approved DSM budgets deviate in magnitude from the Board proposed budgets, the Annual Cap should be scaled accordingly."


I think it is a very simple question:  What is the Board proposed budgets?

In our view, if you go back to page 25 of the guidelines, it talks about:
"The 2011 DSM budgets for Enbridge and Union are $28.1 million and $27.4 million, respectively."


And that:
"The Board has expressed the view that 2011 approved budgets should remain in effect for the 2012 to 2014 DSM plan term, subject to section 8.3."


So it seems clear to us, on the face of the guidelines, that the Board proposed budget for Enbridge for 2012 is 28.1.

The question is, then, what is the -- if you go back to page 31 and ask the question:  What's the approved DSM budget?  Well, the DSM budget that is being sought for approval in this case is $30.91 million.  That is a deviation from 28.1.  And the section goes on to provide for a scaling of the incentive based on the deviation from the Board proposed budget.

In our view, it is that simple.

Again, in addition, I would support the general comments of Mr. O'Leary with respect to why that makes sense.  We are in a situation where DSM for natural gas utilities is linked to incentive payments.  The more that they do or the more they spend, the more incentive they're entitled to under the regime we have been working under, and it would make sense that if you are asking them to spend more money or they're asking to spend more money, then it would have an effect on the incentive.

For those reasons, we're supporting the relief that they are asking on this particular issue.

Thank you.

MS. SPOEL:  Thank you.  Mr. Poch, do you have something extra?
Submissions by Mr. Poch

MR. POCH:  Yes, thank you.  And LIEN has asked me to indicate that they are supportive of the position that GEC is taking in this, as well.

Yes.  I would just simply suggest that another way of approaching this is sort of as a matter of -- almost like we would statutory interpretation, looking at this as a whole and looking for a logical consistency.

We see in the guidelines the Board has recognized that delivering DSM is a task that is a difficult task.  You have approved a $9.5 million incentive.

The Board has also recognized the importance of low income, despite concerns about constraining DSM budgets.  The Board has made a special exception for low income.

I think I don't need to refer you to the evidence you have heard over the years about why it is very important to maintain access to these programs for low-income groups.

But the Board did not make the 10 percent mandatory.  Had the Board made the added 10 percent mandatory, then it would be internally consistent to say, Well, the 9.5 includes the incentive for that, but the Board didn't do that.  They said that is optional.

As a matter of interpretation, we must assume that the Board, in drafting the guidelines, recognized that the company will quite rationally determine its cause of action by reference to the economics at the margin.  And that is the costs and the incentives.

And so, as Mr. O'Leary said, why would they take on this added work and added risk without some opportunity for added reward?

So I think as a matter of internal consistency, I agree with Mr. Buonaguro's references to the actual crisp language, but also, as a matter of internal logical consistency, that is the way to interpret the guidelines and what the Board's intent was, and I would urge you to accept that interpretation.  Thank you.

MS. SPOEL:  Thank you.  Mr. Elson.
Submissions by Mr. Elson

MR. ELSON:  Mr. Elson for Pollution Probe.  I will be very, very brief.

The main point that we would make is that the increase in the cap is supported by the wording of the guidelines, but I think that point has already been addressed.

So I would move on to a second brief point, which is that that rule linking the incentive cap and the budget is fair.  If Enbridge is doing more to help their customers and to help them cut their bills, Enbridge should be entitled to an increased incentive bonus which mirrors what is in the guidelines, in that efforts are matched up with the incentive.

Third very brief point.  That rule linking the incentive cap and the budget is necessary and is good for Ontario.  It is necessary because it encourages the utilities to voluntarily expand their DSM programs, and it is good for Ontario because more DSM programs leads to reduced energy bills and reduced greenhouse gas emissions.  And those are some of the factors underlying why this rule that's on page 31 here, linking the incentive cap and the budget, makes sense.

MS. SPOEL:  Thank you.

Mr. Brett, do you have anything to add?
Submissions by Mr. Brett

MR. BRETT:  Yes, I have.  Very little, because I agree with the points that Messrs. O'Leary, Buonaguro, and the last two gentlemen, Mr. Poch and Mr. Elson, have made.

I agree with Mr. Buonaguro's analysis of the words in section, page 11, third paragraph.

And I agree with Mr. Poch's approach that this is like a question of statutory interpretation, and you should look at the entire context to see if you have any doubt about the meaning of the words.  And if you do that, you see an overriding purpose of section 11 to -- you see three things.

You see, first of all, the Board pays special attention to low-income; the guidelines pay special attention to low-income programs under 8.3.  Low-income programs are the only section, the only type of program that receives that attention.

The Board invites the utilities to increase the amount devoted to low-income by 10 percent.  They specify that low-income must constitute at least 15 percent of the total program.

The second point is that if you look at the -- if you take a purposive approach to the interpretation of that section 11, the overall objective is to ensure that the utility has the incentive, that it pursues programs aggressively.

And I think, finally, if you decided otherwise, you get some anomalous results.  In effect, you're saying that the incentive attributable to -- in this case, the result of what you would be saying is that the incentive for additional activity in the low-income sector, in the low-income sector program as a whole, is less than the incentive for other sectors of the program, which doesn't make a lot of sense, given that you have already said that low-income is important and sort of a special case.

And it also is true, I think, if you said otherwise, that it would be, as Mr. O'Leary said, you would be, in effect, penalizing the company for expanding its program, because the overall percentage incentive as a total of what they spent, if they did decide to spend it anyway, would be less in percentage terms than the incentive is now.  So the incentive would be intrinsically less attractive.

So for those three reasons, I think that you should -- and because I think the wording is clear, the words used are "deviate in magnitude."  It doesn't say "deviate one way or the other"; it just says "deviate in magnitude."  And I think it is clear what the Board -- I think everybody agrees what the Board's proposed budget was, and everybody agrees what the approved -- what budget we're seeking approval for in this case, which is the 28.1 and the 30.9.  So I don't think there is any ambiguity there.

So I would suggest that it would be appropriate to increase the incentive proportionately.  Thank you.

MS. SPOEL:  Thank you, Mr. Brett.

Yes, Mr. Silk?

DR. SILK:  Thank you, Madam Chair.

I was and still am prepared to make a submission on the benefits of the increased incentive, but -- and if that is going to happen soon or later.  But if the question of the interpretation of the guidelines basically makes that discussion a moot point, I am at your disposition.

MS. SPOEL:  Well, I think that the issue before us is the interpretation of the guidelines, and if we determine that the guidelines allow for the increase, then we don't really have any discretion as to whether to award it.  And if we determine the guidelines don't allow for the increase, then there is really no discretion.  So the issue is really, I think, the interpretation of the guidelines.

So if you have anything to add on that, on how we should interpret it, we would be happy to hear that.  Or if you are willing to adopt the comments made by the other parties, that would be fine, as well.
Submissions by Dr. Silk

DR. SILK:  We are willing to adopt the comments made by the other parties to date.

MS. SPOEL:  Thank you.  Is there anybody else who wishes to support the position taken by Enbridge?

In that case, could we hear from those who have a different interpretation to urge upon us?

Mr. Shepherd, you look like you're eager to start.

Submissions by Mr. Shepherd

MR. SHEPHERD:  Thank you, Madam Chair.  I am happy to start.

We don't really have a different view.  We think that this is -- this is not a vote, that we are not seeing how many supporters there are, as Mr. O'Leary pointed out.  This is about what the guidelines mean.

It seems to us that there are two questions here.  And I am looking still at page 31.

The first question is the one that Ms. Chaplin correctly pointed out, that is:  Is the deviation from 28.1 or from 30.9?  Did the Board assume, when it set the 9.5, a maximum budget of 30.9 or did it assume a maximum budget of 28.1?

And I will come back to that in a second, but that is the first question.

Then the second question is:  Whichever it intended, was the deviation referred to here intended to be symmetrical or asymmetrical?

The reason I ask that is because the example only refers to the case where the company doesn't spend its entire budget, that it decides it wants something lower.

And you would think that if it was intended to be symmetrical, that it would be clearer than that.  And in fact, in the case of the escalation for inflation, the Board makes it explicit in the second paragraph that the cap is escalated for inflation.

So the one example where it is intended to be symmetrical, it appears to us, is specifically set out.

So it appears to us that you could interpret it both ways, for sure.  And the one thing that convinces us that it is more likely intended to be 9.5 is the cap for the whole budget is that the incentive for the last several years has not been driven by the change in budget.  That is, as the budget went up it wasn't the case that the -- that if you got approval to spend more, you would then have a higher cap, or vice versa.

So it appears to us -- again, with the understanding that we're not arguing for one position or another, we're just trying to assist the Board -- that it is at least reasonable to think that what the Board is intending to do with this deviation provision is to say:  9.5 works if you spend the full budget.  If you decide you don't want to spend so much, you are not required to spend that much, but then 9.5 is too much money.

Those are our submissions -- oh, I'm sorry.  Let me add one other thing, and I forgot earlier I was supposed to put in an appearance for Mr. DeRose from CME, and I forgot.  My apologies.

MS. SPOEL:  Thank you.  Ms. Girvan?
Submissions by Ms. Girvan


MS. GIRVAN:  Just a couple of points.

We agree with the submissions of Mr. Shepherd.  I think it is up to the Board to determine whether or not it meant 9.5 was a total cap on the incentive, or not.

It is obviously some ambiguity in the guidelines, but we think 9.5 is a sufficient incentive for Enbridge to undertake its DSM programs in 2012.

And if they decide not to spend the additional funds with respect to low-income, we believe they're in the business of providing services to their customers, so that would be a choice they would have to make.  But in our view, it is really up to the Board to determine if the 9.5 was a cap or not.

Thank you.

MS. SPOEL:  Anybody else taking a position?

Mr. MacIntosh?

Mr. MacINTOSH:  Madam Chair, Energy Probe adopts the comments of the School Energy Coalition.  Thank you.

MS. SPOEL:  Thank you.  Mr. Mondrow, do you have any submissions on this point or are you neutral?
Submissions by Mr. Mondrow

MR. MONDROW:  I am trying to get my button on, first of all.  Thank you, Madam Chair.

We are expressly neutral, in that we're not taking a position, but I would point out that there is -- given that the parties have submitted to you that there is only one logical result, there is in fact another logical result and we are not going to take a position on which interpretation is more or less likely.  That, in our view, is a matter for the Board.

But the other logical rationale for the low-income budget room, without a concomitant adjustment of incentive, is to allow parties and/or the Board to set aggressive low-income targets and provide the company with the tools to reach those targets, regardless of whether the incentive is increased or not.  Thank you.

MS. SPOEL:  Thank you.  Mr. Nadeau, do you have anything?

MR. NADEAU:   No.  TransCanada is not taking a position on this issue.

MS. SPOEL:  Thank you.  Mr. Millar, Board Staff have submissions on this?

MR. MILLAR:  No.  I don't have anything to add.

MS. SPOEL:  Thank you.  Okay, Mr. O'Leary, do you have any reply?
Further Submissions by Mr. O'Leary

MR. O'LEARY:  Very, very briefly, Madam Chair.  Really just two things.

First of all, in response to Mr. Shepherd's reference to the regime that was in place before this, our submission is it is totally irrelevant.

There was a proceeding in 2005, 2006 that created the generic first generation guidelines.  It was a formulaic approach.  It has nothing to do with the approach now.  So what happened several years ago has nothing to do with today.

My second point is simply this.  The Board clearly did not assume that any utility was going to take up the optional opportunity of increasing its budget by 10 percent.

It made it optional.  You could not know whether or not the utility was going to do that or not.

You, today, have been presented with a settlement agreement which allows -- and you have now accepted the settlement agreement and the DSM plan, which allows Enbridge to spend up to $30.91 million.

That settlement agreement provides that Enbridge doesn't have to spend $30.91 million.  It can, in fact, roll back its low-income budget, but the point being is that if you look at the language that Ms. Chaplin took us all to, the approved DSM budget now is 30.91, subject to that ability, and everybody has agreed we can do that.

So the approved budget is 30.91, and that deviates from the magnitude that the Board has included in the guidelines of 28.1.  It is very clear, in our respectful submission, that that is what the Board intended, and it is symmetrical, and it is not logical to assume it wouldn't be.

The fact that the Board has included an example and it is one way does not exclude or does not reflect upon the language and the intention of that paragraph, which is that if there has been an approved budget which deviates from the magnitude of the guidelines, which you have now done, the DSM incentive cap should be scaled accordingly.  In this case, it should go up to 10.45 million.

Those are our submissions.

MS. SPOEL:  Thank you.

As I indicated earlier, we will reserve on this point, because we will be hearing from Union Gas and possibly others tomorrow on the same issue, but we will try to issue something fairly soon thereafter.

So thank you all for your helpful submissions.

MR. O'LEARY:  Thank you.

MS. SPOEL:  We are adjourned.

--- Whereupon the hearing concluded at 11:44 a.m.
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