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   NO UNDERTAKINGS WERE FILED IN THIS PROcEEDING

Tuesday, February 7, 2012

--- On commencing at 9:44 a.m.

MS. HARE:  Please be seated.

Good morning, everyone.  My name is Marika Hare.  I will be presiding over this case, and sitting with me on the Panel is Board member Paula Conboy.

The Board is sitting today in the matter of a notice of intention to make an order for compliance, suspension and imposition of an administrative penalty under sections 112.3, 112.4, and 112.5 of the Ontario Energy Board Act, 1998, against Energhx Green Energy Corporation.

The notice was served upon Energhx on August 25th, 2011, and Energhx responded on September 9th, 2011 requesting that the Board hold a hearing to vacate this order.  The docket number for this case is EB-2011-0311.

Specifically, the order requires Energhx to comply with a number of enforceable provisions as defined in section 3 of the Act, and to pay an administrative penalty in the amount of $32,500 for breaches of enforceable provisions.

It is alleged that Energhx has contravened sections of Ontario Regulation 90/99, Ontario Regulation 389/10, section 12 of the Energy Consumer Protection Act, 2010, and the Electricity Retailer Code of Conduct and the Code of Conduct for Gas Marketers.

May I have appearances, please?
Appearances:


MR. SAFAYENI:  Justin Safayeni for compliance counsel.

MS. CONBOY:  I think what happens, it is one of you that has to push it at a time, because it will block out the other one.

MR. SAFAYENI:  Okay.

MS. CONBOY:  There we go.  We've got you now.

MR. SAFAYENI:  Justin Safayeni for compliance counsel.

DR. OGEDENGBE:  Emmanuel Ogedengbe from Energhx Green Energy Corporation.

MS. HARE:  Thank you.

MS. DJURDJEVIC:  Ljuba Djurdjevic, counsel for Board Staff, and with me on behalf of Board Staff is Mike Bell and Adrian Pye.

MS. HARE:  Okay.  Is there anyone else?  No.  Thank you.

Are there any preliminary matters?
Preliminary Matters:


MR. SAFAYENI:  Hello.  Yes, just one -- a couple of things, actually.  The first thing is the notice of intention states that there is an order sought for suspension under 112.4, but that is no longer being sought.  So the only thing, in terms of a penalty being sought, is the administrative penalty.  No order for suspension is being sought.

And I am not sure if this falls into the category of preliminary matters or not, but I might just advise the Panel that we've reached an agreement -- my friend and I have reached an agreement on the authenticity of the documents.

There is no dispute as to the authenticity of any of the documents before you today.  I don't believe Mr. Ogedengbe will take a different position.

And we've also managed to reach an agreement on certain admitted facts, which are set out at tab 6 of the document binder before you.  So those are a few things that I am sure we'll get into more as the hearing goes on.  I just wanted to point them out as a preliminary matter.

MS. HARE:  The first thing is 112.4, and I turn to Ms. Djurdjevic.  Do we need to have something formally withdrawing the allegation or the suspension under 112.4?

MS. DJURDJEVIC:  No.  I believe that Mr. Safayeni's statement on the record, that that ground of relief is no longer being sought, suffices to amend the notice of intention.

MS. HARE:  Okay, that's fine.  So, Mr. Safayeni, you have referred to I think the document binder.  We should give that an exhibit number, then.

MS. DJURDJEVIC:  Yes.  That will be Exhibit K1, and then we will refer to the tabs within the binder for Exhibit K1.
EXHIBIT NO. K1:  DOCUMENT BINDER OF ENERGHX.

MS. HARE:  Then lastly there was a statement, Mr. Safayeni, that there were some facts that were agreed to.  Will you be taking us through those?

MR. SAFAYENI:  I plan to be referring to them in my closing submissions, and I have also -- perhaps this is jumping ahead of ourselves a little bit, but I provided kind of a written summary for the Panel members to perhaps take away with them of the evidence that we are relying on today and that I plan to present to you today, and the admitted facts are referred to in that document.

MS. HARE:  So will we get to that in due course?

MR. SAFAYENI:  We will get to that in due course, yes.  I just point wanted to point out we have reached some agreement on both authenticity and certain admitted facts.

MS. HARE:  Okay, thank you.  Okay, Mr. Safayeni, how do you intend to proceed?

MR. SAFAYENI:  Well, I spoke briefly with my friend and counsel to the Board before, and I think we have reached an understanding whereby, first, I will tender the affidavit of Mr. Khan as evidence.  Perhaps we could mark this as an exhibit, and then my friend, I believe, has some questions for Mr. Khan, who has made himself available this morning.

If the Board has any questions for him, of course he will be happy to answer those, as well.

After that, I will have one witness to actually call to give live testimony, Mr. Mustillo.  Of course, my friend can ask him any questions and the Board can ask any questions, and that's it in terms of the evidence that compliance counsel intends to call.

I don't anticipate Mr. Mustillo's testimony will take more than an hour at the most, subject to any further questions or cross-examination, and then I will have brief closing submissions.  Most of that I have tried to reduce to writing in order to avoid -- as you will see, there are several allegations, so it can be a little bit tedious to go through everything.  So I tried to set that out in a chart for the Panel.

Then I will have submissions on penalty, which will not take very long, perhaps 20 minutes.

MS. HARE:  Okay, thank you.  So then Mr. Khan, and maybe Mr. Mustillo, it makes sense for both to come forward to be sworn at the same time and take the seats at the witness panel.
ABUDL REHMAN KHAN, AFFIRMED
LOU MUSTILLO, SWORN

MR. SAFAYENI:  There is one more matter I would like to address, if I may, and this is -- I apologize to the Panel, members of the Panel, for this confusion.  Looking just now at the references to the tabs in the Khan affidavit, I realize that for whatever reason, at the last minute when this was being put together, some of the tabs were slightly put out of order as to what was actually set out in the affidavit.

I have gone through it with Mr. Khan and he has verified that the order I am about to give you is the correct order.

So I might just take you, briefly, to page 3 of the Khan affidavit and correct those references in case members of the Panel will be relying on them later.

So the first reference is to -- it is paragraph 6(e):

"Energhx forms and statements signed by salespersons and verification representatives... a true copy of which is attached hereto and marked as Exhibit..."

That should say "I".

MS. HARE:  Sorry, Mr. Safayeni.  What tab are you looking at? 

MR. SAFAYENI:  I'm sorry.  I am at page 3 of the actual affidavit. 

MS. CONBOY:  I think we may be missing one document. 

MS. HARE:  No.  We have it now.  Thank you. 

MR. SAFAYENI:  So yes, paragraph 6(e) should refer to Exhibit I, not F.

Paragraph 6(f), talking about the Energhx consumer service agreements, should refer to Exhibit F, not G. 

Paragraph (g), talking about the Energhx price comparisons, should refer to Exhibit G, not H. 

Finally, subparagraph (h), talking about the verification call, should refer to tab H, not I. 

So I apologize for that, but those are now the correct references.

MS. HARE:  Thank you. 

MR. DJURDJEVIC:  Before we move on, Mr. Safayeni, we should make this an exhibit; and this will be K2, the affidavit of Abdul Rehman Khan with the exhibits, as well. 
EXHIBIT NO. K2:  AFFIDAVIT OF ABDUL REHMAN KHAN AND ATTACHED EXHIBITS.

MR. SAFAYENI:  So I am in the Board's hands as to how to proceed.  I propose to perhaps provide the witnesses with a copy of the exhibit, and then if the Board Panel members or if Mr. Ogedengbe have any questions for Mr. Khan, perhaps we can address those first, since I know he has another job.

And then I can go through Mr. Mustillo's evidence in-chief.

MS. HARE:  Okay.  So you have no evidence in-chief for Mr. Khan? 

MR. SAFAYENI:  No.  All of Mr. Khan's evidence is provided in the affidavit. 

MS. HARE:  That's fine.  So Mr. Khan is now available for cross-examination by Mr. Ogedengbe. 

Mr. Ogedengbe, I did look at your resume and I see you have a Ph.D.  Do you prefer to be referred to as "Doctor"? 

DR. OGEDENGBE:  I have no reservation to whether it is "Mister" or "Doctor".

MS. HARE:  You did that Ph.D., Dr. Ogedengbe. 

DR. OGEDENGBE:  I am entitled to be called "Doctor" but, you know, "Mister" is also okay. 

MS. HARE:  Please proceed.
Cross-Examination by Dr. Ogedengbe

DR. OGEDENGBE:  Actually, the only thing I think in the cross-examinations that I would have for Mr. Khan is only one of the requests that I received from my friend, to admit that Energhx has completed its training for the associates, and which I disagree, you know, about, based on the fact that I submitted a response document.  So -- as part of the procedure for the compliance audit.

And I just want to ask Mr. Khan if he received the response that I received, you know -- that I forwarded to the Board.

MR. SAFAYENI:  I'm sorry, I don't mean to interrupt, but just in terms of logistics, I believe Mr. Ogedengbe is referring to tab 5 at the document binder, which is Exhibit K1.


DR. OGEDENGBE:  Sorry, I am just receiving this binder as of this morning.  So is that 5?  Okay.

MR. SAFAYENI:  Yes.  That is the document you are referring to, the...

DR. OGEDENGBE:  Okay.  So the question I am asking, you know, it is part of the compliance audit, you know.

This is a response to the request from Ernst & Young, which I believe, Mr. Khan, you know, represents as he came down, you know, for the audit, and then this document was submitted.  So I just want to ask if you actually reviewed, you know, these responses? 

MR. KHAN:  Yes, I received it, and yes, I did review it.


DR. OGEDENGBE:  So I want to just draw the attention of the Board, you know, to the -- the section under the "salespersons and verification representatives." 

MS. CONBOY:  Dr. Ogedengbe, sorry, before you go any further, perhaps, Mr. Khan -- Ms. Hare and I, this type of document is new to us, so perhaps you could explain what the document is that we're looking at, first.  And then if there's any questions of clarification or whatever questions you have, Dr. Ogedengbe, you can ask them once we understand what it is that we're looking at. 

DR. OGEDENGBE:  Okay.

MR. KHAN:  So this form, it was originally -- like the original document, it was an information request form that we sent out to all the retailers and marketers at the beginning of the audits.

So for example, at the top it says:

"Written description of the processes and controls on hiring and contracting salespersons."

So this was our first requirement.

And then each box, I guess you can say, is a requirement that we needed in order to complete the audit.

This form itself, where it has all of these notes within it and so forth, Mr. Ogedengbe, he provided his own personal response to our request.  So this is a modified version of what we had originally sent out. 

MS. CONBOY:  Okay.  So this table is something that you would fill out?  Ernst & Young as the auditor would fill out this table?  They're preset questions?  And you are filling them out, and through an interview with Energhx you would indicate whether they were applicable or not?

Am I understanding that correctly? 

MR. KHAN:  We wouldn't indicate whether it is applicable or not ourselves.  It would be for the retailer or the marketer.

MS. CONBOY:  Thank you.

MR. KHAN:  Just to clarify, it is not really questions that we're asking here.  It is requests, like:  This is what we need.  So it is not really a question.

MS. HARE:  So I am not 100 percent sure I understand how much of this you filled out, versus how much Energhx filled out. 

MR. KHAN:  So in terms of -- I can go through it one by one, obviously, but at the beginning of each box where there is a bullet point and it will say "written description of your process" for this and that, you know, it will say "training materials for salespersons and reps," that was all EY, pretty much, Ernst & Young.  That is our stuff.

The content in between, where it is actually describing what Energhx does and so forth, the processes, that was all from Energhx.

MS. HARE:  All right.  Did you verify this information, then? 

MR. KHAN:  When you say "verify", I mean, I discussed it with Energhx.  I wouldn't say I verified every single, you know, sentence; only the relevant portions. 

MS. HARE:  Okay.  Thank you. 

DR. OGEDENGBE:  Thank you very much.  At the time, the question that I really want to ask is that, you know, we've -- like the second paragraph, you know, precisely talks about written descriptions of training procedure.  That's a question, Ernst & Young, you know, want us to, you know, answer.

And the paragraph that follows that, that is our response.

In that response, we outlined, you know, the curriculum for our training.  And so I think what I want to point out is that during the audit, you know, we submitted part of the training materials, not all of these, because these are not -- the complete curriculum were not, you know, available at that time.

So that was the basis of, you know, me querying the fact that in your statement for the affidavit, you mentioned that we've concluded our training.

So I don't understand how you got that information, you know, keeping not only the fact that we have sent this response to you, you know, before, and then we feel that you should have verified that.

And if you have questions about why is it that the document that we gave to you or the training that we present to you are not comprehensive, you will have raised that.  But you didn't, I think, you know.

So only to receive from my friend that we said we have completed, you know, the training.  So that is a problem I have.  So I just wanted to clarify about that fact, how did you get to conclude that we ever said that we have completed our training, when our response showed the contrary. 

MS. HARE:  Okay.  I am not sure I understood actually what the question is that you are asking.

DR. OGEDENGBE:  The question I am asking is:  How did he get -- arrive at the conclusion that we submitted that we have concluded -- we have finished our training, whereas our response that we forwarded, you know, shows otherwise.

MS. HARE:  Okay.

MR. KHAN:  Just to clarify, we didn't conclude that they finished their training.  I don't know.  Should we look at the allegation first before getting into this, just to clarify so everyone is on the same page?

MR. SAFAYENI:  Well, sorry.  Again, I feel a little bit uncomfortable interjecting, but just to try to get at really what the nub of the disagreement or my friend's point of clarification is, at paragraph 9 of the Khan affidavit I think is what my friend is taking issue with.

Paragraph 9 of the Khan affidavit says:
"At the time of the inspection, Mr. Ogedengbe advised me that several prospective salespersons and verification representatives had completed the Energhx training using the Energhx training materials."

And I think my friend is making the point that according to the information in his response, there were more programs.  So the training had not been completed.

DR. OGEDENGBE:  Yes.

MR. SAFAYENI:  Is that accurate?

DR. OGEDENGBE:  Yes.

MR. SAFAYENI:  So perhaps Mr. Khan can just clarify.

It may be more of an issue of sloppy wording in the affidavit or slightly unclear wording, and we can just let him kind of clarify what he meant by that.

MR. KHAN:  So during the inspection, in terms of my understanding, we were provided three sets of training material for the initial three courses.  I believe it is GA 110 and 105, names like that; correct?

DR. OGEDENGBE:  Yes, yes.

MR. KHAN:  And so based on my understanding from discussions and review of the training material, and review of this response form as well, the prospective salespersons and verification reps could proceed with door-to-door sales and verification calls after having completed those initial three training classes.

And that's it, yes.

MR. SAFAYENI:  So I am not sure if there really is a point of disagreement.  I think when we say "complete the training" in the affidavit, I think that is referring to completing the training for the purposes of entering into verification calls and doing retailing.

If there were other courses that were part of a larger training program, I don't think Mr. Khan was speaking to that.  I don't think he meant to speak to that.

So I think that is kind of, perhaps -- perhaps satisfies Mr. Ogedengbe.  Maybe not.  If he has further questions, of course I will let him continue.

DR. OGEDENGBE:  No.  Please, you know, the completion of the training, I think it is very clear statement, language, you know.

So if we submitted, you know, the response here that we have a curriculum which, you know, you agree with me, you know, that it was not completed, I think that statement, you know, that we submitted that we have completed, I think, does not -- is not exactly, you know, correct.  You know, so that is my point.

And the reason, you know, that I draw that attention, you know, is actually to put forward -- I don't know whether I would go into that very fact at this material time or maybe along the proceedings.  You know, maybe we could get to the real analysis.  I mean, talking about the reason why, you know, Energhx is actually...

MS. HARE:  You know, Dr. Ogedengbe, I hate to cut you off, especially since I know you are not experienced in these proceedings, but your opportunity now is to cross-examine Mr. Khan.

You will have an opportunity to make your statements later, but I don't think you should use this as an opportunity for your submissions.

DR. OGEDENGBE:  Okay.

MS. HARE:  Okay?

DR. OGEDENGBE:  So what I am saying in a sense, then, is that I would say, you know, the response, you know, of Mr. Khan that we have completed our training should, you know, be withdrawn.  So I don't agree that we have completed our training.

MS. CONBOY:  So let me just try this.  I think what I am hearing -- and perhaps you can verify that or correct me or set the record straight, if you will, when you give your final submissions.

DR. OGEDENGBE:  Okay.

MS. CONBOY:  What I think I hear is that there may be, let's say, ten modules to a training program, that once the ten modules are complete, your training is done.  And what happened was, through the audit, there was a question about training modules.  Energhx said, We've got three training modules done.

The fact that there were ten to be completed so that everything was -- all the training is said to be 
complete --


DR. OGEDENGBE:  Yes.

MS. CONBOY:  -- is what was in one person's mind.  In the other person's mind, it was saying, We've got three training modules done.  That's enough to send our salespeople out door to door.  Therefore, the wording in the affidavit is to say that those three modules were complete.

And whether that means it is all complete, or it's three modules are done so people can go off and start knocking on doors, is where the disagreement is in terms of the language.

So if I am right or if I am wrong, perhaps when you give us your final submissions --


DR. OGEDENGBE:  Okay.

MS. CONBOY:  -- you could address that, please.

MS. HARE:  But, Mr. Khan, do you agree with how Ms. Conboy has characterized it?

MR. KHAN:  Yes, I do.  Yes.

MS. HARE:  Thank you.

MS. HARE:  Dr. Ogedengbe, do you have more questions?

DR. OGEDENGBE:  Not for now.  Thank you.

MS. HARE:  Okay.

MR. SAFAYENI:  So unless the members of the Panel have any further questions for Mr. Khan, I will proceed to lead Mr. Mustillo's evidence-in-chief.
Questions by the Board 


MS. CONBOY:  Yes, I do have questions or just one question, probably.

Could you just briefly describe to us, Mr. Khan, please, the process that you went through from being retained at the Board?  You conduct your audit with certain preset questions, and then you provide your findings to the Board, and then Ernst & Young has done its bit?

Where does your engagement start and finish, please?

MR. KHAN:  Like, my personal involvement with the company?

MS. CONBOY:  Ernst & Young, Mr. Khan.  I think Ernst & Young more.

MR. KHAN:  Okay.  For all of the retailers/marketers, as I said, we're assigned by the Board to do the inspections.

We contact each of the representatives from each of the companies and tell them -- we schedule the date, Okay, we'll be out for these days in order to do the audit.

We also sent out the information request forms saying these are some of the items that we will need.

Once we actually get there, we had a checklist prepared.  It is within the affidavit, if you refer to section K, if you want to see what the checklist actually looks like.

MS. CONBOY:  Okay, we've got that.

MR. KHAN:  So this checklist is based on the ECPA and the Code of Conduct and whatnot.  This is basically -- you know, I populated this myself.  Each section represents various sections of the ECPA, so the training of salespeople, the contracts, content of the contracts, compliance monitoring, all of those sections.

So we basically go through each -- you know, each page of this checklist and hold discussions with the retailers and marketers and populate it based on that, and then we also request certain evidences, you know, to verify that, Okay, is the process as they are describing it to us?

So we go through that process.  There is a lot of, you know, clarifications, follow-up with retailers, marketers.  Eventually this checklist gets finalized.

We create a findings memo to show that, Okay, here are our observations.  We create a final report, you know, submit that to the Board, and that is about it.  That is our involvement.

MS. HARE:  How many marketers and retailers did you actually audit?

MR. KHAN:  I think in total it was about 12.

MS. HARE:  How many did you conclude had some provisions that weren't being followed?

MR. KHAN:  I think all of them.

MS. HARE:  All of them?

MR. KHAN:  Yes, off the top of my head.

MR. SAFAYENI:  I can confirm that that is accurate.  And if you want further reference, there is a tab in the document binder, Exhibit K1 - I believe it is tab 2 - that sets out all of the assurances of voluntary compliance for all of the other retailers, which set out the different findings.  Those are all based on findings made by Ernst & Young, and they're essentially settlement agreements, where the retailers agreed that they had these violations and agreed to pay a penalty.

So there were violations for every retailer and supplier. 

MS. CONBOY:  Thank you.  When you say you did 12, Mr. Khan did 12 or Ernst & Young did 12? 

MR. KHAN:  No.  Ernst & Young did 12.  I myself probably did about half of those, five to six, off the top of my head, as far as I remember.

MS. CONBOY:  How long would a typical -- if there is such a typical audit -- take? 

MR. KHAN:  It would depend on the size of the company, but, you know, for example, Energhx was -- their operations are quite small.  But it still took about a month to complete, whereas some of the bigger guys, Just Energy, Direct Energy, that took several months.

MS. CONBOY:  When you are conducting this audit and you find a -- I will say a potential violation at this point, or something that doesn't sit right with you, do you advise the company that there is something that is looking not right here?  Or do you conduct your audit, and just present your findings to the Board? 

MR. KHAN:  No.  We would not advise the companies.  All we would do is simply confirm what we observed and what our -- what the facts were.  But we wouldn't tell them that, you know, you're not in compliance here, or anything like that.

First of all, that wasn't even our call, so we're simply reporting the findings to the Board.  And actually, it is the Board that sets out the allegations.  So we may have had 20 findings, but the allegations may only have, you know, 15.

So there is that.  It is not really Ernst & Young that is making any decisions here.

MS. CONBOY:  Okay.  That's fine.  We can talk to Mr. Mustillo about that.

MS. HARE:  So just to confirm, then, you, Ernst & Young, had no input into -- I am looking at Ontario Regulation 331/03, where there is this matrix, looking at whether or not the deviation is major, moderate or minor.

Am I correct, then, to understand that you had nothing to do with assessing of whether those deviations were major, moderate or minor? 

MR. KHAN:  That's correct.

MS. HARE:  Thank you.  Okay.  Thank you, Mr. Safayeni.

So I think we are ready for Mr. Mustillo's cross.
Examination-In-Chief by Mr. Safayeni


MR. SAFAYENI:  Okay.  Great.  Thank you, Mr. Khan. 

So essentially if I could just take a step back to kind of explain how I've approached presenting the evidence today, Mr. Khan was the fact-finder.  He was the person who went on the ground and got the copies of the documents and made observations as to certain things that are reflected in the checklists.

And as he has explained, Mr. Mustillo was the individual who took these findings and went through kind of a further review and validation process.

So Mr. Mustillo's testimony today, I expect, will take you through the steps of that review and validation process for each allegation, and he will be referring to both tabs in Exhibit K2, which is the Khan affidavit, as well as, occasionally, documents in Exhibit K1, which is the document binder.

So it would be handy if you had both of those with you.  And so with that, I think we can begin.

Can you please state and spell your name for the record?

MR. MUSTILLO:  Lou Mustillo, L-O-U, Mustillo, M-U-S-T-I-L-L-O. 

MR. SAFAYENI:  And what is your position -- what is your current position at the Ontario Energy Board? 

MR. MUSTILLO:  Advisor, retail markets and compliance management.

MR. SAFAYENI:  How long have you held that position for? 

MR. MUSTILLO:  I have been in that position since May 2010. 

MR. SAFAYENI:  Can you briefly explain what your role is, what your job is as an advisor in retail markets and compliance management?

MR. MUSTILLO:  I would say my role is primarily to review allegations of non-compliance in relation to regulated energy companies.  That would be my primary role.

A secondary role might be to provide information to licensees regarding their legal and regulatory obligations. 

MR. SAFAYENI:  And what did you do prior to holding your current role at the Board? 

MR. MUSTILLO:  I worked at Direct Energy from September 2009 to May 2010.

Prior to that, I also worked at the Board in a similar role in the Board's former compliance office from September -- pardon me, from October 2007 to September 2009. 

Prior to that, I worked for the Ministry of Consumer and Business Services and the Ministry of the Attorney General.

MR. SAFAYENI:  Now, I just want to talk a little bit about the background, kind of the context leading up to this investigation. 

Could I take you to tab 3 of the document binder -- sorry, tab 3 of Exhibit K1?

Have you seen these documents before?

Sorry, we are in the document binder, Exhibit K1.  I am not sure if you have a...

MR. MUSTILLO:  So I am looking at tab 3, and I have an Electricity Retailer certificate of compliance in front of me, which is the Energhx Electricity Retailer Code of Conduct certificate of compliance.

Yes, I have seen these materials. 

MR. SAFAYENI:  And after the blue sheet, there's another document.  Have you seen that document before? 

MR. MUSTILLO:  Yes, I have.  After the blue sheet, I have the Gas Marketer certificate of compliance from Energhx. 

MR. SAFAYENI:  And can you just briefly explain to me what these documents are, and kind of the background as to why they were created and by whom they were created? 

MR. MUSTILLO:  Sure.  I will start with the background and then I will speak to how the documents were created and why they were created. 

So the Energy Consumer Protection Act contains consequential amendments.  Among those were amendments to the licence requirements for electricity retailers and gas marketers.  Those requirements are set out in Ontario Regulation 90/99. 

The consequential amendments found in the ECPA, among others, included a requirement for those retailers and marketers to certify compliance to the Board, prior to continuing to conduct business on and after January 1, 2011, which is the date that the ECPA came into effect, into force.

When I say "conduct business" I mean specifically the requirement was to certify compliance to the Board prior to entering into renewing, extending or amending a contract on and after January 1, 2011.

The Board in the summer of 2010 began a consultation process to amend its codes of conduct as they related to the activities of suppliers.  And in that consultation, they made similar provisions in the codes that dealt with certification.

So what you had was the Board's restated codes of conduct, which came out in November of 2010, which contained these documents before me today, which were the Certificates of Compliance.  They were an appendix to the Board's codes of conduct.

Essentially, as I said earlier, the retailer or marketer, in choosing to conduct business on or after January 1, 2011, was required, as part of its legal and regulatory obligations, to complete this certificate of compliance, submit it to the Board, and receive a written acknowledgement from the Board in order to enter into, renew, extend or amend contracts on and after January 1, 2011.

MR. SAFAYENI:  Thank you.  Now I want to turn to the compliance audits of Energhx itself.

MS. CONBOY:  Sorry, before you get there, do we have a copy of the acknowledgement or the letter that goes back after that?

MR. SAFAYENI:  I'm sorry.  Yes, we do.  That document is at tab 1 of Exhibit K1.  Or I should say those documents, because there is one for each certificate. 

And I think if Mr. Mustillo looks at those, he can attest that they are, in fact, the relevant acknowledgements.

MR. MUSTILLO:  Yes, I have those in front of me.  The letter from the Board at tab 1 to Energhx dated December 31st, 2010 for its electricity licence, and then the letter from the Board December 31, 2010 to Energhx for its gas licence.

MS. CONBOY:  Thank you.  Okay.  So that is step 2 of the process.  The self-certification, step one, and then there is the acknowledgement that goes out.

MR. SAFAYENI:  Correct.  On the topic of the acknowledgement, perhaps Mr. Mustillo could just explain exactly what the acknowledgment is or the extent to which the acknowledgement involved a review of the certificates.

MR. MUSTILLO:  The acknowledgement, as I understand it, deals with two things.  One is whether or not the certification form from the licensee has been completed correctly and accurately; and, two, that the certificate of compliance submitted by the licensee has been signed by the appropriate person as set out in the Board's codes of conduct.

MR. SAFAYENI:  So if I could just put this, perhaps, and Mr. Mustillo will correct me if the characterization is wrong, but -- this is not evidence, but submissions, that the acknowledgement really goes to form, rather than substance.

It was making sure that the form was accurately filled out by the right person, but not that everything that was checked out was substantively true.  That was something that was left for the audit.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  Unless there are any further questions, I will turn to the next area, which is narrowing in.

So we have this compliance regime created by the certificates of compliance that have gone out, where various retailers have represented that, you know, they have made these changes to comply with the ECPA, and then there were these compliance audits, and specifically the compliance audit of Energhx.

Now, can you explain what your involvement was with the compliance audit of Energhx?

MR. MUSTILLO:  I was assigned to the Energhx file in May of 2011, and my role was to review and validate the findings made by Ernst & Young in relation to potential areas of non-compliance.

MR. SAFAYENI:  Now, we are going to get into this a little bit more as we get into each allegation, but perhaps you could give a brief explanation of what you mean by "review" and "validate", what that process at kind of a high level entailed.

MR. MUSTILLO:  Basically I was provided with the checklists that Ernst & Young used to conduct their inspection.  And those checklists referred to various documentation, which we internally referred to as evidence, and those were the materials that are Ernst & Young obtained from Energhx.

And my role was essentially to go through the checklist, where a finding of non-compliance was made, and to compare that to (a) what the regulatory requirements are, and (b) to review the actual documentation or evidence that was provided by Ernst & Young which was obtained by Energhx, and then, thirdly, to either agree or disagree with that finding of non-compliance.

MR. SAFAYENI:  Okay.  Could I ask you to refer to Exhibit K2, which is the affidavit of Mr. Khan?

Now, have you seen the various documents at the tabs of this affidavit prior to today?

MR. MUSTILLO:  I have, with the exception of two tabs.  So prior to today, I have not seen the materials in tab A, which are the Board's resolution.  I have not seen that.

And I have also not seen the materials in tab J, which are Mr. Khan's notes, his handwritten notes.  I have not seen those.

MR. SAFAYENI:  And perhaps I could just take a moment to advise the Panel that these notes formed part of Mr. Khan's review before he wrote and swore the affidavit, so we included them as an exhibit in the interests of disclosing everything that formed the basis for his observations in his affidavit to my friend.

But they were not initially provided by Ernst & Young to the Board; rather, the observations reflected in those notes were put by Mr. Khan into the checklists that we have already referred to, and that was provided to the Board.

So that is kind of the genesis of the notes and why they were not provided earlier.

MS. HARE:  Just so that I understand, is this in the category of what we spoke about earlier, where you said certain facts are not being disputed?  Were these notes reviewed by Dr. Ogedengbe and there is no dispute as to...

MR. SAFAYENI:  They were.  I provided Mr. Ogedengbe with -- he can correct me if I am wrong, but I provided him with a copy of the affidavit about a week ago.  And I asked him to review all of the exhibits and to advise whether he would consent to their authenticity.

I don't necessarily think that he is consenting to the truth of everything that is in the notes, but I don't think he is disputing that the notes are what we say they are, which are copies of the original notes of Mr. Khan.

He can correct me if I am wrong.

DR. OGEDENGBE:  I don't understand what you mean.  I -- did you say that I have problem with the authenticity of the affidavits?

MR. SAFAYENI:  I'm saying I don't think there is any dispute as to the authenticity of the exhibits to the affidavit.

DR. OGEDENGBE:  Yes, that is exactly what I said in my response.

MR. SAFAYENI:  Right.  So to answer your question, there is no dispute as to the authenticity of any of the exhibits to the affidavit, including the notes.

MS. HARE:  Thank you.

MR. SAFAYENI:  So then apart from tabs A and tabs J, where did you see these -- where did you see the documents behind the other tabs before?  In what context have you seen them before?

MR. MUSTILLO:  I have seen the documents as part of my review and validation of the Energhx file, as part of the review and validation of the Ernst & Young findings.

MR. SAFAYENI:  Thank you.  I want to go to now the specific allegations set out in the notice of intention, and I want to take you through each one and I want you to explain how your review and validation process related to each one, so what you did in terms of reviewing and validating for each allegation.

If it is all right with the members of the Panel, it may make this process slightly less cumbersome if I just hand out copies of the notice of intention so everybody can kind of follow along, and that will kind of be our guide for going through this.

MS. HARE:  Yes.  Thank you.  That would be helpful.  We will assign that an exhibit number.

MR. DJURDJEVIC:  That will be Exhibit K3.
EXHIBIT NO. K3:   COPY OF NOTICE OF INTENTION.

MR. SAFAYENI:  Okay.  So if we look at Exhibit K3, which is the notice of intention, and we turn to the particulars starting on page 2, the first general area of allegations concerns training material for salespersons, and specifically the fact that that training material is inadequate or inaccurate, and that includes eight kind of specific allegations under that category.

So the first allegation concerns inadequate or inaccurate material related to how to complete a contract application.

Can you explain, take us through your review and validation process, and explain how the documents in Exhibit 1 relate to that specific allegation -- sorry, I believe it is Exhibit K2, actually.  This will be the Khan affidavit. 

MR. MUSTILLO:  So I am looking at tab B, B1, B2 and B3, and these are the three -- the three presentations, I will call them, that made up the Energhx training materials.  And I reviewed all three of these. 

And as part of my review, I didn't see in these documents at tabs -- at tab B, any information in the training that dealt with how to complete a contract application, which is contrary to the requirements that are set out in the Board's codes that deal with training for salespersons. 

MR. SAFAYENI:  Okay.  Thank you.  Now, the second allegation concerns inadequate and inaccurate material in the use of business cards. 

Can you take us through your review and validation process and explain how the documents in Exhibit K2 relate to that particular allegation?

MR. MUSTILLO:  So as part of my review, I reviewed the training materials that are at tab B1, B2 and B3.  I did not see any material in this training that dealt with the use of business cards with respect to salespersons. 

There is, I will say, a limited reference to business cards, and I believe it appears in the material at tab B2.

If you will just bear with me, I can find it.  These pages are not numbered, but I will find it.

MR. SAFAYENI:  Sorry, could I ask the members of the Panel if their pages are not numbered on the slides?  Or are they also operating with pages that are not numbered? 

MS. CONBOY:  They're not numbered.

MS. HARE:  I have no numbers. 

MR. SAFAYENI:  No?

MR. MUSTILLO:  I have found the reference.  Perhaps I could just identify what page number I believe it is, if I count.

So I am looking at tab B2.  And if I look at the material here, I have the GEA 101 training material in front of me.  I will start counting on page 1 and give "page 1" to that title document.

MR. SAFAYENI:  Right.

MR. MUSTILLO:  And just work through. 

MR. SAFAYENI:  I apologize.  I thought the pages were numbered.  I think it is about halfway through the....

MR. MUSTILLO:  So it is page 26. 

MS. HARE:  Just give us the title at the top of the page, please. 

MR. MUSTILLO:  It says:  "Energy Consumers Protection Act."

MS. CONBOY:  It starts at which number?  I see there are bullets that start either at F or 3, G...

MR. MUSTILLO:  If you find 9 first slide entitled:  "Energy Consumers Protection Act" it would be...

MR. DJURDJEVIC:  Sorry to interrupt, Mr. Safayeni.  We just realized there are page numbers on the top right-hand corner.  They're very faint.  They look like they have been stamped on, but it might -- at least in our...

MS. CONBOY:  Maybe you've got the master copy. 

MR. SAFAYENI:  Sorry, I thought we had included them, but –-

MS. CONBOY:  Why don't you read it out to us?

MS. HARE:  Just read it out to us, please.

MR. MUSTILLO:  It is the sixth slide following the first slide that deals with the Energy Consumer Protection Act.  There is a number 3 at the top of the slide, and it basically just says:
"Fails at any time when soliciting..."

This is just, I believe, a copy-and-paste of the "Unfair Practices" section that deals with business cards.  It just says:

"Fails at any time when soliciting, negotiating or entering into a contract to give the consumer a business card in a format determined by the Board."

And then it just continues on to quote the regulation. 

MS. CONBOY:  So that was the only place you say that you saw reference to the use of a business card?

MR. MUSTILLO:  This is the only place that I recall seeing a reference to business cards in this training, correct.

MS. CONBOY:  Thank you. 

MR. SAFAYENI:  And what other information might you have expected to see as part of adequate or accurate training materials, apart from this kind of reference in the list of the unfair practices? 

MR. MUSTILLO:  So what I see here is a list, basically, that captures the unfair practices as set out in Ontario Regulation 389/10.

It wasn't clear to me what this was intended to capture in terms of training for salespersons.

So, you know, normally I'd look at training and see if there was a dedicated portion of that training that deals with the use of business cards, the content of those business cards, how they're to be used in the retailing of electricity or gas marketing.

MR. SAFAYENI:  Where is that information set out? 

MR. MUSTILLO:  The Board's codes of conduct in section five, I believe, set out the minimum training requirements for both salespeople and verification representatives. 

MR. SAFAYENI:  And you don't see a reference to those particular requirements of the codes of conduct anywhere in the training materials at tab B of Exhibit K2? 

MR. MUSTILLO:  In my view, there is not adequate and accurate training material that deals with the use of business cards for salespersons. 

MR. SAFAYENI:  Okay. 

MS. HARE:  I just want to make sure I understand, because it is taking me a little while to figure out what page we're on, although Ms. Djurdjevic did explain that there actually are page numbers.  We are looking at page 26 in very faint numbers, I think?

MR. SAFAYENI:  I believe that's correct. 

MS. HARE:  So I think, then, Mr. Mustillo, you are reading number 3:

"Fails at any time when soliciting, negotiating or entering into a contract to give the consumer a business card..."

And it goes on.  So what is the problem with that?  Why is that not enough? 

MR. MUSTILLO:  Well, there are other requirements that deal with business cards.

For example, the actual content of the business card.  There is, I believe, five -- I am just going by memory, but I believe there is about five detailed items that need to be included in a business card.  Those are set out in the code, for example.

You know, the actual use of business cards, for example, is also dealt with in the code.  So for example, a salesperson, when visiting in person with a consumer, must offer a business card that complies with the requirements immediately, before asking any other questions of that consumer.

So you know, those other items that relate to business cards I don't see reflected in the training material. 

MS. HARE:  I just want to make sure I understand, because as I go on, there is another whole section about business cards.  And this is under:  "Training Material, use of business cards."

So I want to understand what, in terms of training, what is the problem with their training material in terms of business cards.

MR. SAFAYENI:  Sorry, what slides are you looking at? 

MS. HARE:  You are taking us through each of these 30 allegations.

MR. SAFAYENI:  Right.

MS. HARE:  So I am trying to understand what the problem is with number 2, because we are only on number 2, which is under "Training Material," and I am looking at now page 26 and it does say that you have to have and give a business card.

So I am trying to understand how -- what is the enforceable provision that you are citing under this number 2 with reference to the training material.


MR. SAFAYENI:  Sorry, is the question -- this may be just my thickness.  Is the question:  What is the allegation based on, or is the question:  What would Mr. Mustillo have expected to see if the training material were adequate?  In other words, what is missing?

MS. HARE:  Yes, the second part is -- yes.

MR. SAFAYENI:  Okay.  I will leave it to him to answer that.

And it may be useful -- I did not make copies of all of this, but it may be useful to actually have the codes in front of you.  I'm not sure if that is possible, but just to have the actual codes.

I have one binder for myself here, which I can provide to Mr. Mustillo, and if the Board has the Code of Conduct for Gas Marketers and Retailers available to them, that may be helpful, or perhaps I will just let Mr. Mustillo read the relevant sections to you; that may be just as well.

MS. HARE:  That would be helpful.

MS. CONBOY:  We have the codes in front of us.

MR. SAFAYENI:  Oh, okay.

MS. HARE:  Sorry, just a sec.

[Board Panel confers]

MS. HARE:  The Panel wants to understand if you intend to take us to all 30, or are there some that are not in dispute and we can focus on those that are in dispute as opposed to going through all 30?

I, for example, raised number 2.  Maybe that one is not even in dispute.  I don't know.

MR. SAFAYENI:  Well, I appreciate the Panel's concern, and you can trust me I wouldn't take you to all 30 if I didn't think it was necessary.

But I think that even where we have reached an agreed statement of fact, which we have in respect of some of these elements, there is no admittance as to the violation of the provision.

So I think it is still a necessary exercise, although perhaps a tedious one, to explain how, even if it is an agreed statement, it relates to the allegation, because there is no admitting on the actual allegation.

And, you know, I am happy to do that in the form of closing submissions, but I think it is just as effective and perhaps even more so to have Mr. Mustillo do it now.

If it gives the Panel some comfort, I don't intend to go over this stuff again in submissions.  I have kind of -- as I mentioned, I summarized it in kind of a chart form and I will just leave you with that.  So we won't be repeating the exercise twice, but because there is no admission as to how -- as to whether, you know, these actual allegations have been made out, I think even when the underlying facts are admitted, I would feel more comfortable if we at least briefly explained how it relates to --


MS. HARE:  Then I think we have to go through each 30.  I don't want to leave it to submissions, because I want to make sure the parties have a chance to understand what each of these 30 are about.

MR. SAFAYENI:  Yes.  I anticipate that we will pick up the pace as we go on, but I do think it is a necessary exercise.

MS. CONBOY:  While we go through it, perhaps you could help me understand the difference between the fact and the allegation.

So if we're taking, for example, this one about the business card, is the agreement on the fact is that there is no other reference to business cards in this training manual?

MR. SAFAYENI:  Sorry, there is no agreement on this particular section.

MS. CONBOY:  Okay.

MR. SAFAYENI:  Perhaps it would be useful if, before we get to an allegation, if there is an underlying agreement as to the facts relevant to that allegation, I will point it out and I will take you to the relevant request to admit paragraph that addresses that.

For the training material, there is no -- there's no admitting to the underlying facts there.

MS. CONBOY:  Okay, thank you.

DR. OGEDENGBE:  I don't know if I should say something?

MS. HARE:  No, not at this point.

DR. OGEDENGBE:  Not now?  Okay.

MS. HARE:  Mr. Safayeni, don't get me wrong.  We have all day and we have tomorrow afternoon.  So if we have to go through this each one at a time, we want to make sure we understand what each of these are about.

MR. SAFAYENI:  Thank you.  I appreciate that.

So I guess we were turning to the question of what we might expect to see in the materials if they were, in fact, adequate or accurate, and why paragraph 3 on slide number 26 does not qualify as such in your view, Mr. Mustillo.

I have given you a copy of the codes, which the Panel members also have before them, and perhaps that would assist you in explaining what other information you might have expected to see in these training materials.

MR. MUSTILLO:  As I said previously, the codes for both gas and electricity, the codes of conduct, set out the training requirements in section 5 for salespersons and verification representatives.

In section 5.2 of the code, you will see at section 5.2(b)(iv) a requirement to have adequate and accurate material covering the use of business cards.

In section 2 of the code, the content of the business card is set out in section 2.2, and you will see there the five items that I was referring to earlier at section 2.2, (a) through (e), the items that need to be included in a business card.

Also in section 2.1 of the code, you will see a requirement that makes clear that the salesperson is required to provide that business card before requesting any other information of the consumer, for example, locating any utility bills.

So what I see in the training material on page 26 is a reference to an unfair practice in the regulation, and it does deal with business cards.  It makes clear that it is an unfair practice to fail -- for a salesperson to fail to provide a business card that is not in the format determined by the Board.

But it does not go beyond that.  So, in other words, it does not speak to the fact that there are five minimum requirements in a business card that are set out in section 2.2 of the code.  It does not make clear that the business card must be provided to the consumer by the salesperson immediately.

MS. CONBOY:  Sorry, Mr. Mustillo, are you -- this, if I understand, is a training manual that Energhx would use to train its salespeople, and they're saying that you have to provide a business card.  That could be a way of reading it, that the salesperson has to provide a business card.

But barring a salesperson, requiring to make their own business card, why would you expect to have the items -- the five items that are in 2.2 in the training manual?  Would that not be up to the company to provide their salesperson with the business card with those items on it, and, just through the training material, tell the salesperson they have to provide that business card?  Were you expecting more than that?

MR. MUSTILLO:  I was expecting more than that, yes, to answer the question.

It might be sufficient, but when I read the code requirements and I interpret those, I interpreted those to include all of those items that I discussed earlier.

So, again, it says the use of business cards, and it wasn't clear to me that simply listing -- that it would be an unfair practice to fail to provide the business card was adequate.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  If there are no further questions from the Panel, we can move on to the next area, which has to do with inaccurate or inadequate material on the use of identification badges.  We are now at paragraph 3 of the particulars.

Again, Mr. Mustillo, perhaps you could take us through the training material and explain how, in your review and validation process, you came to the conclusion that certain documents related to that allegation.

MR. MUSTILLO:  I am looking at the same page, actually.  So I am on tab B2, slide 26, and there is a limited reference to identification badge, very similar to the previous allegation.   In fact, it makes clear that it would be an unfair practice to provide -- excuse me, to prominently display an identification badge in the format determined by the Board. 

Again, in looking at the requirements for training, it wasn't clear to me how this reference in this slide dealt with the use of identification badges by salespersons. 

So for example, in the code at section 2.3, there are requirements for salespersons to prominently display on their outer face of their clothing an identification badge that meets all of the requirements set out in the code.

So the reference on the slide, in my view, did not cover all of those requirements.  So therefore I determined that it was not -- was not adequate. 

MR. SAFAYENI:  Unless there are any questions, we can move on to the next allegation -- 


DR. OGEDENGBE:  I think it is no reason going through the points, you know.  I feel if there is need to go through the other, you know, 30 the 30 -- what was it, 32 points, maybe after, you know, I ask my questions, you know, possibly, you know, we might continue.

But at this point I think probably the -- I mean, I understand the allegation and the facts as you have raised, you know, is very important at this point, because I think my friend is talking about this meeting.

My understanding of the difference between fact and allegations, you know, I have no problem with the facts.  So reading each of these, you know, might waste our time today.

So I think the problem I have is with the allegation.  I think I have communicated this to my friend, but maybe he is not getting things right.  So you know --


MS. HARE:  I'm sorry to disagree with you, but I am finding it actually very useful to go through each of these allegations and understand what it is that's being alleged. 

MR. SAFAYENI:  Not to get too far off-track, but just -- I mean, with respect -- and I want this on the record -- I have tried to communicate with my friend several times to see if there really was a dispute as to the allegations here, whether there actually was a dispute as to the substance of what is being charged or whether it was a dispute as to penalty, and I have not received a clear answer on that.  And I frankly thought that we might -- it might fall into the latter category.  But there was no -- as I said, after repeated efforts, there was no agreement to admit to the facts in writing before coming here today.

So unless my friend is willing to go on the record now and agree that all of these allegations are true, this is going to be a necessary exercise, because of course we bear the onus on the balance of probabilities of discharging the burden of proof. 

MS. HARE:  I think -- it is 11:00 o'clock, which is our kind of normal time to take a break.  So why don't we take a break?  And the Panel will consider what has been raised.  So why don't we return at 11:20? 

--- Recess taken at 10:58 a.m.

--- On resuming at 11:29 a.m.

MS. HARE:  Thank you.  Please be seated.  The Panel would like to continue going through each of these allegations of non-compliance.


So I think we are on number 4, if that's correct, Mr. Safayeni?


MR. SAFAYENI:  Yes, that is correct.  If I might just return for a brief moment to allegation number 2 concerning the business cards?  The Panel had raised a question about what the practical implications for employees might be if employers are the ones who are responsible for creating the business card.


I just perhaps would like to ask a couple of questions on that point, briefly, before going on to the fourth allegation, if I may.


So, Mr. Mustillo, on your understanding of the regulations, is there anything that requires the employer or the retailer to be the entity responsible for actually printing the business cards and distributing them to their salespersons or verification representatives?


MR. MUSTILLO:  No, I can't think of any requirement.


MR. SAFAYENI:  So it would be possible, for example, for a salesperson or verification representative to be responsible for creating their own business cards and meeting the requirement of handing them out to consumers by printing it out themselves?


MR. MUSTILLO:  It would be possible perhaps in the scenario where you have salespeople that are not employees of the supplier.  So I am thinking of a situation where a supplier has contracted, say, with a third-party agency, for example, or, you know, a private marketing firm.


In that scenario, that could be possible.


MR. SAFAYENI:  And even for employees, is there anything that necessarily requires the employer to print out the cards for the employees, or could they leave it to the employees, for example, to be responsible for creating their own cards and distributing them?


MR. MUSTILLO:  So, again, I am not aware of any rule that specifically deals with that.


MR. SAFAYENI:  Are you aware of any circumstances where, perhaps, short of printing out the entire business card on their own, business cards would be provided with certain pieces of information missing or salespersons or verification representatives would be responsible for filling out aspects of the business card and modifying it in a certain way before presenting it to the ultimate consumer or prospective consumer?


Are you aware of any situations where that has occurred?


MR. MUSTILLO:  I've heard that in my time in this role at the Board.  I have never personally seen that, but I have heard that.  I have been advised of that situation occurring.


MR. SAFAYENI:  Can you give us an example?


MR. MUSTILLO:  Again, the example would be -- the only one that I can think of would be a situation where you have someone acting on behalf of a supplier.  They are -- you know, they're employees of a third party.  So not the employees of the supplier, but employees of a third party.


And they could write, you know, anything on the business card.  They can write, you know, independent sales contractor or something to that effect.


MR. SAFAYENI:  All right, thank you.  Unless there are any follow-up questions, I am happy to continue from the fourth allegation.


So the fourth allegation concerns inadequate or inaccurate training material as it pertains to disclosure statements.  And, again, perhaps you can take us through your review and validation process using the documents in Exhibit K2.


MR. MUSTILLO:  So I reviewed the training material in tab B2, and I didn't see a dedicated component of this training that dealt with disclosure statements.


There is a limited reference on page 25, again, that seems to quote the unfair practice.  In other words, it's an unfair practice to fail to provide a disclosure statement when entering into a contract with a consumer.


MR. SAFAYENI:  And what might you have expected to have seen if there were adequate and accurate training materials as they pertained to disclosure statements?


MR. MUSTILLO:  Well, again, thinking in terms of training for salespersons, I think it is important for salespersons to know what disclosure statements are as a starting point, their purpose, that they are Board approved, that they cannot be altered or redacted in any way, so essentially what the code requirements are for disclosure statements.


The regulation requires that the disclosure statement must accompany a contract, that it must be signed and dated by the consumer in certain cases.


So, you know, I don't see any of that in this training.


MR. SAFAYENI:  Thank you.  The fifth allegation concerns inadequate or inaccurate material as it pertains to price comparisons.  Could you take us through your review and validation procession and explain how the documents in Exhibit K2 relate to that particular allegation?


MR. MUSTILLO:  I reviewed the material in tab B2, and I did not see anywhere in this material any reference to price comparisons.  Again, the code requires, as part of the training requirements, that the training material for salespersons has an adequate and accurate material as it relates to price comparisons, and I don't see that in this material.


MR. SAFAYENI:  Thank you.  I am just going to interrupt the line of questioning for a moment.  I meant to do this at the beginning, but it skipped my mind.


Unless the Panel has any further questions for Mr. Khan, I have asked my friend, and he has advised me that he does not have any further questions for Mr. Khan.  If the Panel is content with his evidence and doesn't have any further questions, perhaps we can release him.


MS. CONBOY:  I am not sure whether I have any more questions.  So if we would like to get this over with today and maybe even tomorrow, rather than having him be called back, you know, I'm sorry, I can't guarantee I will have a bunch of questions for you, but...


MR. SAFAYENI:  That's fine.  I appreciate that, and I think that is perhaps the best approach.  We will have him stick around until the end.


MS. HARE:  Do you have a conflict, Mr. Khan, or are you available?


MR. KHAN:  I mean, I'm available, but -- sorry, I'm available but, I mean, I do have work to do.


[Laughter]

MR. SAFAYENI:  That's all right.  I agree that it would be better to have it proceed this way, rather than have to call him back in the event that that happens.  So I will just try to proceed as efficiently as possible.


MS. HARE:  Thank you.


MS. CONBOY:  Which actually brings me to one question for Mr. Mustillo, and maybe it is to you, as well, Mr. Khan, because I didn't see it in your report.


I'm sure Dr. Ogedengbe will talk about this when he is giving his argument or his testimony, the issue of whether these three documents were the only documents that were used in the training of his staff or whether there were other ones.


So when we've got references to business cards, to disclosure statements, to identification badges, was there any spot in either the E&Y audit or your review, Mr. Mustillo, that suggested that maybe there were other components to -- so we've got this slide deck that formed part of the training material.


I'm not sure whether somebody was standing at the front of a room providing this as a presentation while the people, the agents, had these code of conducts in front of them.  Is that -- was that looked at, or was that identified at all?  Because then you can cross -- it might just be in the slide deck here, identification badges, and then the presenter is saying, You will notice that you've got this code of conduct next to you, and please go to section, whatever it is.


MR. SAFAYENI:  Well, I think Mr. Khan can speak to at least the materials side of it, and what he observed while he was there.

I will let him address your question.

MS. CONBOY:  Okay.

MR. KHAN:  So we requested --


MS. CONBOY:  I'm making it worth your while to stay.

[Laughter]


MR. KHAN:  We requested the training materials, and these three PowerPoint presentations is what we were provided.

In terms of supplementary handouts that the students may have had while they're attending the training, I did not receive anything of the sort.

MS. CONBOY:  Okay.  Thank you.

MS. HARE:  So back on number 5, the allegation about price comparison, I am looking at the training material on page 13, and it gives information - again, this is the training material and these numbers are subject to change, as it actually says in the training material, every six months - but it provides the three off-peak, on-peak and –- off-peak, on-peak, and then on the next page, it talks about, you know, gas and RPP variance.

So what, in training, were you expecting different or more than what is here?

MR. MUSTILLO:  So the price comparison is a Board-approved form.  It contains specific instructions in terms of the obligations of the supplier in completing the form.

The form is meant to provide a comparison to the consumer of the applicable utility rate versus the supplier offering at the time.

And again, that form has specific instructions.  It is a Board-mandated form.  There is two parts to it.  Part A is completed and pre-populated by the Board with the applicable utility pricing in effect at the time, and part B of that form is to be completed by the supplier, which discloses to the consumer the supplier's contract that is being offered at the time of sale.

MS. HARE:  But I don't think we're talking now about what is being disclosed to the prospective customer.

What we're talking about in allegation 5 is what training is provided to the salesperson about the pricing.

And what I am asking, then, is why is this inadequate, what I see on pages 13 -- well, actually, 12, 13, 14 in terms of training?

This is not what the customer sees; this is what the salesperson is taught about the pricing.  Why is that not adequate?

MR. MUSTILLO:  I think these slides that have been referred to are actually getting at the requirement with respect to how electricity pricing works, and that is a requirement in the training.

So these slides deal with what I will call market structure, electricity pricing.

So here, you see slides that deal with that code requirement.

The other code requirement that we're dealing with on this allegation is with respect to the actual price comparison.  So I understand that requirement to be the actual use of those price comparison forms, the Board-approved forms, just like the Board-approved disclosure statements.

MS. CONBOY:  Where does it say that it has to be the price comparison, the Board-approved ones?

Because I am looking at the code of conducts, and it talks about "adequate and accurate material covering the following areas" and I take your point and what you're taking us is to is:  What is adequate?

And I see at 5(b)(vii), "Price Comparisons."  It doesn't say "the Board-approved price comparison chart."  It talks about price comparison.

So could it be that because what you're doing is you're -- when you are marketing, you are looking at the difference between the regulated price plan and what your plan can offer, that what we see on 13 is a price comparison?

MR. MUSTILLO:  In my view, what you see on 13 is a description of how electricity pricing works.

Price comparisons are actually, as I understand it, defined in the code.  They're defined in section 4.6.  And in 4.6, you will see a reference to the applicable price comparison template approved by the Board.

And my understanding of the training requirement with respect to this allegation is that that is what the reference is to; it's the price comparison template approved by the Board, and not general information about pricing, which I think is contemplated further in the training requirements.

MS. CONBOY:  Okay.  So what you expected to see in the training was an instruction to marketers, to the marketing agents, that they needed to show a Board-approved applicable price comparison template?

MR. MUSTILLO:  Yes, essentially, everything you see in sections 4.6 through to 4.9 of the code that deal with price comparisons.  And in my mind, the training would set out what those provisions mean and how the salesperson has to meet their obligations with respect to those.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  I believe we are now on the sixth allegation, which has to do with consumer cancellation rights.

Again, I will ask Mr. Mustillo to take us through his review and validation process and explain how the various documents in Exhibit K2 relate to this allegation.

MR. MUSTILLO:  I reviewed the training materials in tab B1, 2 and 3.  I did not see a reference to the consumer cancellation rights set out in section 21 of Ontario Regulation 389/10.  Those cancellation rights are new cancellation rights that the ECPA offers consumers and, I did not see those at all referred to in the training.

Again, this requirement is set out in section 5 of the codes that mandates the minimum requirements for training, and you will see there, in section 5.3(b)(vi) of the code that the training material must cover:

"...adequate and accurate material as it relates to consumer cancellation rights."

I will say that there is a limited reference to cancellation on page 35 at tab B2.

Again, the reference here is with respect to the consumer's right to cancel during the cooling-off period, and that is not one of the cancellation rights which are set out in section 21 of the regulation.

MR. SAFAYENI:  Okay.  Going on to the seventh allegation, which concerns renewals and extensions, Mr. Mustillo, can you explain, in your review and validation process, how the documents in Exhibit K2 relate to that particular allegation?

MR. MUSTILLO:  I reviewed the training materials in tabs B1, B2 and B3, and did not see any reference in the training material to renewals and extensions.

Again, there are minimum requirements set out in the code.  My understanding of those requirements is that the training material for salespersons must include information with respect to renewals and extensions of contracts.

MR. SAFAYENI:  Thank you.  Allegation number 8 concerns inadequate or inaccurate training materials as they relate to persons with whom Energhx may enter into, verify, renew or extend a contract.

Can you explain to us how the documents in Exhibit 1 relate to that particular allegation -- sorry, Exhibit K2?  Go ahead.

MR. MUSTILLO:  I reviewed the training material in tab B1, B2 and B3.  I did not see in the material adequate and accurate information with respect to persons with whom Energhx may enter into, verify, renew or extend a contract.

There is a reference on page 27 at tab B2 -- again, as part of that list of unfair practices that we discussed earlier -- there is a reference there to this point, but I don't think it's adequate for the purposes of training of salespersons. 

MR. SAFAYENI:  And perhaps anticipating a possible question from the Panel, if we go to page 27 and we see the reference there at I believe it is sub (g), can you explain to me what else you might expect to see in order to bring this -- what you might expect to see in adequate or accurate training material?

MR. MUSTILLO:  I think my expectation was to see a dedicated component of the training that dealt with this provision, in particular, making it clear, you know, the persons that may enter into, verify, renew or extend a contract.

Again, this reference on slide 27 appears to me to simply be a copy of what the unfair practices are in the regulation.

MR. SAFAYENI:  And those terms referred to in G(1), G(2), account holder and authorized agent of the account holder, are those terms that are defined or expanded upon in other regulations or codes?

MS. CONBOY:  Sorry, where is the G(1) and G(2)?

MR. SAFAYENI:  I'm sorry.  We are on slide 27, B2 -- B2, slide 27.

MS. CONBOY:  Okay, thank you.

MR. SAFAYENI:  And we are looking at G(1) and G(2).

MS. CONBOY:  Thank you.

MR. MUSTILLO:  Yes, I believe the terms are defined in the regulation.

MR. SAFAYENI:  And those definitions, from your review, were not included anywhere in the training materials?

MR. MUSTILLO:  Correct.  I do not see any further reference.

MR. SAFAYENI:  Okay.  The second general area of allegations also concerns training materials, but it concerns training materials as they pertain to verification representatives as distinct from salespersons.

Turning to allegation number 9, perhaps we could just clarify this point briefly.  Although it is not technically an admitted fact, I believe it is common ground that the training material, at least for these training materials before you now, were used for both salespersons and verification representatives.  Is that -- are we in agreement on that?

These training -- there's not a different set of training materials for verification representatives?  Both salespersons and verification representatives used this training material; is that correct?

DR. OGEDENGBE:  Yes, that is part of what the training material is.

MR. SAFAYENI:  Okay.  So the second set of allegations, starting specifically at allegation number 9, concerns inadequate or inaccurate training material as it pertains to disclosure statements.

Again, could you take us through your review and validation process and explain how the documents at Exhibit K2 relate to this allegation?

MR. MUSTILLO:  I reviewed the training materials set out in tabs B1, 2 and 3, and I did not see any components of the training that dealt specifically with the training requirements for verification representatives in relation to disclosure statements.

The code requires, in section 5.3, that verification representatives are trained on disclosure statements.  Again, as part of that list of unfair practices, there is a limited reference to disclosure statements.  It appears on slide 25, and it simply makes clear that it is an unfair practice to not provide a disclosure statement to a consumer.

MR. SAFAYENI:  Okay, thank you.  And the tenth allegation, which has to do with price comparisons, it is the same exercise.  Take us through your review and validation and explain how the documents in Exhibit K2 relate to that allegation.

MR. MUSTILLO:  I reviewed the training materials at tab B1, B2 and B3, and I did not see any reference in those materials to price comparisons.

Again, the codes require that the training material has adequate and accurate information as it relates to price comparisons for verification representatives.

MR. SAFAYENI:  And would that information be the same as the price comparison information you explained to us in respect of allegation number 5 to do with salespersons?

MR. MUSTILLO:  Yes, it would.

MR. SAFAYENI:  Thank you.  Allegation number 11 refers to inadequate or inaccurate material, training material, related to consumer cancellation rights.  And could you please explain how, in your review and validation process, the documents in Exhibit K2 relate to that particular allegation?

MR. MUSTILLO:  I reviewed the training materials set out in tabs B1, B2 and B3 and did not see any reference, as part of the training, to the consumer cancellation rights that are set out in section 21 of Ontario Regulation 389/10 with reference to verification representatives.

Again, as I mentioned earlier, similarly with respect to allegation number 6, there is a limited reference on slide 35 to a consumer's right to cancel.  However, it only refers to the cooling-off period, which is the consumer's right to cancel within ten days, just to be clear.

So the consumer cancellation rights, as is the out in section 21 of the regulation, do not appear in these training materials.

MR. SAFAYENI:  Okay, thank you.  And the 12th allegation --


MS. CONBOY:  Sorry.  Would you expect to see -- for it to be adequate material -- adequate and accurate material, would you expect to see a separate section in the training material for verification representatives as you would for salespersons?

MR. MUSTILLO:  Not necessarily.  I think it depends on what the actual provisions are, keeping in mind that there are different requirements - slightly different - for salespersons versus verification representatives.

MS. CONBOY:  So would you have found perhaps -- if the price comparison component in the training manual was adequate, in your view, it wouldn't matter that -- you would have found then - let me go to the numbers - number 5 allegation and number 10 allegation probably would have dropped off.

So, in other words, you've got them as two separate allegations, but they could be one allegation?

MR. MUSTILLO:  In my view, the code is quite clear with respect to the training requirements.

MS. CONBOY:  Okay.

MR. MUSTILLO:  If the training material makes clear what the requirements are -- we're talking now, I believe, about consumer cancellation rights or price comparisons or disclosure statements, or whatever the training requirement is.

If the training material, in my view, makes clear what those requirements are and that they apply in one way to salespersons and in another way to verification representatives, I think I would be satisfied.

MR. SAFAYENI:  I think perhaps, if I could put it slightly differently, for some of these charges, at least, would it be fair to say that your conclusion on the allegations was based from the same factual review?

In other words, you looked at it and the price comparisons were deficient.  Both of them required training as to the price comparisons.  So it gives rise to two distinct allegations under the codes, but kind of the factual basis for that, they share the same factual basis, if I could put it that way?

MR. MUSTILLO:  That's correct.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  Okay.  If the Board has no further questions on the general area of training materials, we can move on to the third kind of set of allegations, at least for now.  Those have to do with the training test.

Now, for this particular set of allegations, the kind of factual underpinning has been admitted, even if not the actual allegation itself as it pertains to a violation of the code.

So I will take you to Exhibit K1, which is the document binder, and tab 6, which are where the requests to admit are laid out, along with my friend's responses to those requests.

If you go, I believe it is the third page in, to tab 6, you will see a document called the "Request to Admit".  There are two specific documents, but the numbers go from 1 to 10, and then from 11 to 18 on the second one.  So this is the first Request to Admit.

If you turn over the blue sheet, you will see my friend's response via e-mail, in which he admits to statements 2 through 10, but does not admit to the first statement.  Okay?

So in that Request to Admit document, statements 2 through 10 are admitted and statement number 1 is not admitted.

Now, for the purposes of the third set of allegations concerning the training tests, specifically for allegation 13, which says that it requires the minimum 75 percent pass mark, if you look at statement number 4, that is admitting the fact that the minimum pass mark on the training test is -- was 75 percent.  This is substantiated throughout the documents, but I don't have to take you there because we have the admitted facts.

So perhaps I will just ask Mr. Mustillo to explain, based on the admittance of the 75 percent, why, in his view, during the review and validation process -- although he didn't have this fact; he had the documents, but now that we have this fact, we can operate off that -- why this would be a problem relating to allegation number 13.

MR. MUSTILLO:  The code requires an 80 percent minimum pass mark for verification representatives and salespersons.  And that is a minimum, a minimum requirement.

MR. SAFAYENI:  Okay.  Thank you.  The fourteenth allegation also has to do with the training test.  Again, the underlying facts are admitted in number 5 of the Request to Admit.

Perhaps I will just read it in:

"An Energhx salesperson, initials ZA, was provided with an exemption from the 75 percent pass mark requirement and allowed to be a salesperson with Energhx, despite having attempted the training test twice and having scored 70 percent on both attempts.  These tests are included in the documents in category 2 of the disclosure of the Energhx training tests."

Again, because it is admitted, I don't propose to take you there.

So again, perhaps Mr. Mustillo can explain how that relates to the allegation in number 14.

MS. CONBOY:  There is no dispute over this one; correct?  I think this one is pretty straightforward.

MR. SAFAYENI:  All right.  I am content to move on.

In terms of the fourth set of allegations, which has to do with record retention, allegation number 15 concerns the lack of a signed statement by Energhx salespersons and representatives that they will comply with all applicable legal and regulatory requirements.

So perhaps Mr. Mustillo can take us through his review and validation process using the documents at Exhibit K2, and explain how they relate to that allegation.

MR. MUSTILLO:  I reviewed the materials.  I am looking at tab B2, the very final slide, number 39.  It appears to have -- I mean, the title of the slide is:  "Privacy and Certification Consent."

This appears to be some type of form that the salesperson would sign, which is contrary to or does not include the requirements set out in the code.

The code at section 5.10 provides a series of requirements that must be maintained by the supplier on behalf of its verification representatives or salespersons, and those requirements are listed in the code at section 5.10, sub-items (a) through (h).

Those requirements -- those records, I should say, are required to be maintained for a period of two years.

MR. SAFAYENI:  Now, can I also direct your attention to tab I of Exhibit K2?  Have you seen these documents before?

MR. MUSTILLO:  Yes, I have.

MR. SAFAYENI:  And can you explain, perhaps, when you have seen them before and how they might relate to this particular allegation, if at all?

MR. MUSTILLO:  I reviewed the materials and records at tab I as part of my review and validation process.

Again, as I mentioned earlier, the requirements, there is a detailed set of requirements set out in the codes with respect to record retention for salespersons and verification representatives.  And those records are not included here.

MR. SAFAYENI:  And from your review on, specifically, allegation number 15 and the statement that -- the requirement that there is a statement that the salesperson or verification representative will comply with all applicable legal and regulatory requirements, from your review of the documents at tab I - which are various forms that salespersons and verification representatives signed - did you see any statement to that effect?

MR. MUSTILLO:  No.  From my review of the materials and records at tab I, I do not see and did not see a statement that verification representatives and salespersons would comply with all legal and regulatory requirements.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  No problem.  Okay.  Thank you.

The second allegation under "Record Retention" concerns the period of retention.  And again, perhaps I don't need to take -- to have Mr. Mustillo testify on this point, but just to kind of keep this coherent, I will point out to the members of the Panel that this is the basis of an admitted -- the basis of this allegation is also an admitted fact, which is at tab 6 of Exhibit K1 on that same Request to Admit document, at number 7, where it says that:

"Energhx advised Mr. Khan that Energhx plans on maintaining salesperson and verification representative records for one year."

And of course the code requirement is -- as Mr. Mustillo said, was for a minimum of two years.

The fifth set of allegations concerns business cards, and it includes two specific allegations related to business cards.

The seventeenth allegation concerns a failure by Energhx to include certain information, specifically licence numbers and a toll-free telephone number, on its business cards.

And I will just ask Mr. Mustillo to explain how the documents in Exhibit K2 relate to that, during his review and validation process.

MR. MUSTILLO:  As part of my review, I reviewed the material in tab D.  And the business card does not state Energhx's licence numbers for either of electricity or gas, and it does not state the toll-free number, toll-free telephone number of the supplier.

That is contrary to the specific requirements set out in the codes for business cards.  Those are set out in section 2.  We referred to those earlier when we were talking about business cards more generally.

But the code does prescribe the minimum requirements that must be included in a business card, and those are found at section 2.2 of the code, and those include the supplier's licence numbers and toll-free telephone number.

MS. CONBOY:  So there was no telephone number on the business cards?

MR. MUSTILLO:  There is a telephone number.  It does not appear to be -- I am looking at tab D.  There is a telephone number.  It does not appear to be a toll-free telephone number.

MS. CONBOY:  Sorry, tab D?  Okay.

MR. MUSTILLO:  Tab D of Exhibit K2.

MS. HARE:  I understand allegation 17.  I think that is pretty straightforward.  It is 18 that I would like a little bit more information.

So since the business card is in breach of the requirements, it is likely that the use of such business cards will result in a -- can you explain what that is about?

MR. MUSTILLO:  Ontario Regulation 389/10 at section 5, I believe, contains a list of unfair practices.  Included in those is an unfair practice that essentially says, you know, a supplier is required to provide a business card in the form set out by the Board.

The content of this business card does not appear to meet the requirements of the code, and, therefore, should the supplier use this business card when meeting in person -- so if it is a salesperson, when meeting in person with a consumer -- provides this business card in this form to a consumer, I believe it would be an unfair practice as set out in the regulation.

MR. SAFAYENI:  I can also perhaps assist by pointing to section 1.1(b) of the codes of conduct, and that particular provision, at least for the Retailer Code of Conduct, and I believe similar language is used for the Gas Marketer Code of Conduct, states:
"A retailer or a salesperson of a retailer, when retailing to a consumer, shall..."

And then (b) says:
"If retailing to a low-volume consumer in person at a place other than the retailer's place of business, provide the low-volume consumer with a business card that meets the requirements of the code."

So I believe that would be the -- again, I am making submissions now, not on evidence, but just to kind of tie it together.  I think if the business card doesn't meet the requirements, the likely breach would be of the provision that requires you to provide low-volume consumers with a business card in a place other than --


MS. HARE:  I guess I am really trying to understand why these are two separate items.  So the business card doesn't comply with the code. 

MR. SAFAYENI:  Right.

MS. HARE:  I think that is more straightforward.
And then by using the card it is another breach.  Is that not one in the same, is really what I am thinking?

And I just pose that to the witness to, you know, tell me why it is actually two separate, instead of one and the same thing.

MR. MUSTILLO:  My understanding is that the code in section 2.2 sets out the minimum requirements for the business card.  I believe that is addressed in allegation 17.

MS. HARE:  Mm-hm.

MR. MUSTILLO:  And then the regulation sets out a list of unfair practices in section 5, and that it makes -- that those unfair practices make clear that providing a business card that does not meet the requirements as set out in the code is, in fact, an unfair practice.

I think that allegation 18 speaks to that.

MR. SAFAYENI:  To the extent that, I mean, the Panel might be inclined to think that these provisions overlap or are somewhat duplicative, I think my answer to that - and, again, you know, just doing it in the form of submissions, but addressing it as we go through these issues - is that the regulations and the codes are quite clear.

They do make them two separate offences.  Those of course were not authored by Mr. Mustillo.  They were in the wisdom of the legislature to set out these offences.

So although from perhaps a practical perspective one would tend to naturally lead to the other, the way that the regulations and the codes conceive of them are as two distinct actions, one that has occurred, one that is likely to occur, and that is why they're set out as two distinct allegations.

MS. HARE:  All right.  Thank you.

MS. CONBOY:  Mr. Mustillo, do you know, does this company do business outside Ottawa?

MR. MUSTILLO:  Energhx?

MS. CONBOY:  Yes.

MR. MUSTILLO:  I don't know.

MS. CONBOY:  Mr. Khan, can you help us with that?  I see you shaking your head.

MR. KHAN:  Well, as far as my understanding, no.  I think they were only within Ottawa.

MS. CONBOY:  Okay.

MS. CONBOY:  I am wondering whether a 613 phone number constitutes a toll-free phone number if you are only doing business within Ottawa.

MR. MUSTILLO:  I don't know what the answer to that would be.  I can tell you that the code in another section, just going by memory, does require -- and it might even be in the licence.  I stand to be corrected on that, but I am certain that the code in another section requires every licensed retailer in Ontario to maintain a toll-free number.

I believe it's -- I am just looking at the table of contents of the code.  I believe it would be in section 8, in terms of the services to be maintained.

MS. CONBOY:  Okay.

MR. MUSTILLO:  So I am certain there is a specific requirement to maintain a toll-free telephone number.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  I would just simply submit that --


MS. CONBOY:  That you will deal with it in final submissions?

MR. SAFAYENI:  Sure.  Would you prefer that?

MS. CONBOY:  That would be great.  Thank you, yes.

MR. SAFAYENI:  Okay.

MS. HARE:  So we are on number 19?

MR. SAFAYENI:  We are on number 19.  Number 19 concerns -- both number 19 and 20 concern the identification badges, and specifically the nineteenth allegation concerns a failure to include certain statements on the ID badges.

And I will ask Mr. Mustillo to take us through the documents in Exhibit K2 and explain how, in his review and validation process, they related to this particular allegation.

MR. MUSTILLO:  I reviewed tab E, and there is a copy of an Energhx identification badge here.  It appears that there is no statement on this identification badge that makes clear that the salesperson is not associated with an electricity or gas distributor or the government.

And also there is no statement that makes clear that the salesperson is not a representative of an electricity or gas distributor, and is not associated with the Ontario Energy Board or the Government of Ontario.

The identification badge also does not appear to include an expiry date, which is contrary -- all of those items would be contrary to the requirements for identification badges set out in section 2.4 of the Board's codes of conduct.

MR. SAFAYENI:  Okay, thank you.

MS. CONBOY:  Sorry.  I am struggling a little bit with the identifying that the salesperson is acting on behalf of the gas marketer is not a representative of the consumers - gas distribution or the OEB or the Government of Ontario.

How would that look?  Like, what would you expect to see other than an ID badge with the company's logo on it and the company's name on it?

Do we expect to see an ID badge that says, Not associated with Hydro Ottawa, not associated with the OEB?  Is that what it says right on the ID badge?

MR. MUSTILLO:  That certainly would be my expectation, as I understand the code requirements for the requirements of the ID badge.  So I would expect to see a statement to that effect.

MS. CONBOY:  On the ID badge?

MR. MUSTILLO:  On the ID badge.

MS. CONBOY:  You have seen then in other parts of your -- yes?  Okay.

MR. MUSTILLO:  I have.

MS. CONBOY:  I haven't looked at them, so I wouldn't know.  Other than this one, I wouldn't know.  Okay, thank you.

MR. SAFAYENI:  The twentieth allegation also concerns ID badges, and it's similar to allegation 18 in that it concerns a likely breach.  And again, perhaps I will let Mr. Mustillo speak to that, even if briefly. 

MR. MUSTILLO:  So in reviewing tab E, the identification badge does not contain certain requirements set out in the codes which are dealt with in allegation 19. 

Therefore, it is likely that the use of this identification badge would result in a breach of section 5 of Ontario Regulation 389/10, the section dealing with the requirement to display an ID badge that meets the requirements of the code.

MR. SAFAYENI:  Okay.  Thank you.  The next section of allegations concerns content requirements for new contracts, and there are four specific allegations under this section. 

Starting at allegation number 21, which concerns the failure to include a statement that if the consumer cancels a contract within the cooling-off period, they are entitled to a full refund of the amounts paid under the contract, perhaps you can take us through the documents in Exhibit K2 and explain how they relate to that particular allegation. 

MR. MUSTILLO:  In reviewing tab F1, 2 and 3, which set out Energhx's contract, at tab F1 there is an electricity and gas contract, commonly referred to as a dual-fuel contract.  Tab 2 contains the electricity contract.  And tab 3 contains the gas contract. 

As part of my review, I evaluated all three of these documents, and I did not see that the contract included a statement that if the consumer cancelled within the 10-day period, that the consumer was entitled to a full refund of all amounts paid under that contract. 

That, of course, is contrary to section 7 of Ontario Regulation 389/10.  Section 7 of that regulation contains a host of minimum requirements that must be included in contracts.

MR. SAFAYENI:  Okay.  Thank you.  For the twenty-second allegation, which concerns the failure to include information related to when a contract can be cancelled by which party, with which notice periods and how notice should be given, can you take us through the documents in Exhibit K2 and explain how they relate to that particular allegation? 

MR. MUSTILLO:  As part of my review, I reviewed the contracts that are at tabs F1, 2 and 3, that I mentioned earlier.  These contracts do not appear to include a description of the circumstances in which a consumer is entitled to cancel a contract without cost or penalty, the length of the notice period and the manner in which the notice can be given and the amount of any cost or penalty.

The failure to include that description in the contract is contrary to section 7 of Ontario Regulation 389/10.  As mentioned, that section, being section 7 of the regulation, sets out the minimum requirements for contracts. 

MS. CONBOY:  When I look at these contracts and I see that the first page -- and I am looking at tab 1 -- or, sorry, F1 that you took us to first.  And when I go to the third page, I see what looks to me to be addressing these very issues, the 10-day period, the cancellation provisions.

Are we -- I am also -- well, I guess rather than saying what I assume, where are these from? 

MR. MUSTILLO:  Sorry? 

MS. CONBOY:  When I look at the third page --


MR. MUSTILLO:  Yes.

MS. CONBOY:  -- on tab F1, not including the title page, Exhibit F1, but I go to the third page and what looks like the photocopy of an energy-efficient light bulb, and a disclosure statement that the customer has -- I think the bottom is the customer has signed; correct? 

MR. MUSTILLO:  Yes.  So the third page appears to 

be --


MS. CONBOY:  Was signed on February 5th, 2011.

MR. MUSTILLO:  Correct.  This appears to me to be a copy of a disclosure statement. 

MS. CONBOY:  Okay.  And you expected to see more on that disclosure statement? 

MR. MUSTILLO:  No.  These allegations that we're dealing with now relate to the contract content requirements.

So the disclosure statement is a separate document.  The previous two pages are the actual contract.  So the top of the page, it is entitled:  "Consumer Service Agreement."  And that carries forward to page 2, as well.  And those first two pages, in my mind, make up the actual contract, and then section 7 of the regulation sets out the minimum requirements that must be included in that contract.

And the items in allegations 21 and 22 -- which we just discussed -- appear to not be included. 

MS. CONBOY:  Okay.  So in other words, this disclosure statement or the contents of this disclosure statement should have been in the actual contract? 

MR. MUSTILLO:  The disclosure statement is the Board-approved disclosure statement. 

MS. CONBOY:  Yes.

MR. MUSTILLO:  It, in many cases, repeats and draws attention to general consumer rights, some of which ought to have been in the contract.  Yes. 

MS. CONBOY:  Okay.  So if, for example, the company had taken -- let's say cut and pasted the same wording in this disclosure statement into the contract body, would that have satisfied these components of 21, 22, maybe 23, as well?

Sorry, I am just trying to get a sense of what you would expect to see in the contract. 

MR. MUSTILLO:  I would expect to see, you know, exactly what the regulation says.

So if the regulation says that the contract has to include a statement that the consumer can cancel the contract within the 10-day period, then I would expect to see that language repeated in the contract.

If the regulation requires that the contract must include a description of various circumstances, which are set out in allegation 22, I would expect to see that set out in the contract. 

MS. HARE:  So I am now confused, because as --


MR. MUSTILLO:  Perhaps I could just add one...

MS. HARE:  I guess what I am confused about is:  Is this third page not part of the Consumer Service Agreement? 

MR. MUSTILLO:  The third page is -- it appears to me is a copy of the Board-approved disclosure statement.  So that the contract in the previous two pages is the contract.  So the disclosure --


MS. HARE:  I'm sorry, Mr. Mustillo, because I see the same customer's signature on that third page, which, without knowing any better, to me looks like that third page was given to the customer, as well. 

MR. MUSTILLO:  It was.  It appears to have been, and it appears to be signed and dated by the consumer, which is a requirement; right?

One of the requirements is that -- I believe, just going by memory, it is section 8 of the regulation requires that any contract that is signed by a consumer in person must be accompanied by the Board-approved disclosure statement.

And this document that you have in front of you is that document.

The consumer, in those circumstances, is required to sign the disclosure statement.  And it forms part of the contract, but it is not -- it is not the contract, in and of itself.

MS. CONBOY:  Sorry, you just said it forms part of the contract?

MR. MUSTILLO:  Forms part of the contract.  That is the language, as I understand, in the regulation.

MS. CONBOY:  So does the disclosure statement have a lower or a less requirement than what you've got -– sorry, not what you have, but what is in allegation 21, 22 and 23? 

Is there anything over and above that they should have put in the contract that is not covered in the disclosure statement? 

MR. MUSTILLO:  Well, again, the contract requirements are set out in the regulation. 

The disclosure statement is a Board-approved template, and this is what I was going to add earlier, that as I understand it, the disclosure statement is a plain-language document, intended for consumers to understand their rights in simple and easy-to-use terms.

So in some cases there are references to obviously consumer rights, which are coming from the regulation.

Section 7 of the regulation is quite clear that a contract, for the purposes of electricity retailing and/or gas marketing, must contain a certain number of minimum requirements, and those requirements are clearly defined.

MS. CONBOY:  Okay.  I am hoping that the contract is also supposed to be a plain-language document that consumers can understand.  But I guess the point of clarification we're getting at - and we can probably move on - is whether this disclosure statement, for the purposes of the regulation, could be seen to form part of the contract and, therefore, that those two allegations -- and you can argue that.

MR. SAFAYENI:  At the risk of raising the ire of the Panel - and I won't get into lengthy submissions at all on this - I would just point out that two lines up from the signature on the bottom of the disclosure statement it says in bold that the disclosure statement is not part of the contract.

MS. CONBOY:  Well, thank you very much.  Okay.

MR. SAFAYENI:  If I could move on to allegation 23, which concerns the failure to include the applicable rights and conditions under certain sections of Ontario Regulation 389/10, which relate to the circumstances under which a consumer can cancel a contract without cost or penalty.

Again, I will ask Mr. Mustillo to take us to the documents in Exhibit K2 that relate to that particular allegation.

MR. MUSTILLO:  I reviewed the contracts set out in tabs F1, 2 and 3, and I did not see where, in the contract, it included the applicable cancellation rights set out in section 21(a), (b) and (e) of Ontario Regulation 389/10.

Again, section 7 of the regulation requires certain specific items to be included in the contract.  Included in these is the cancellation rights set out in section 21, and I didn't see where, in these contracts, those consumer rights were set out.

MR. SAFAYENI:  And, finally, question 24 concerns the order of the signature line as compared to the acknowledgement.

Perhaps Mr. Mustillo can take us through the documents in Exhibit K2 and explain how they related to the allegation and what he would have expected to have seen instead of what is actually in those documents.

MR. MUSTILLO:  I have reviewed the contracts in tabs F1, 2 and 3.  The contract in tab F1 is an actual copy of a consumer contract.  The other ones in tab F2 and 3 are just blank sample contracts, as I understand it.

The contract in tab F1 on the second page contains the consumer's signature -- consumer's name and signature.  It contains the signature on behalf of Energhx, and it contains an acknowledgement.

However, the acknowledgement appears to be in the reverse order to the specific requirements set out in section 7 of Ontario Regulation 389/10.

MS. CONBOY:  Sorry, what order should it be in?

MR. MUSTILLO:  So I am looking at tab F1 --


MS. CONBOY:  Yes.

MR. MUSTILLO:  -- and then page 2.  At the bottom of page 2, there is a box there, and it has the consumer's date and signature, the Energhx representative's date and signature.

MS. CONBOY:  Yes.

MR. MUSTILLO:  And the regulation requires that at the bottom of a contract -- this is in section 7 again of the regulation that deals with contract requirements.  At the bottom of a contract, the consumer's name and signature would appear on one line, followed by the supplier's signature, followed by an acknowledgement signed and dated by the consumer that essentially says, I've received a text-based copy of this agreement.

And in this case, it appears to be in the reverse order.  So if I read the sentences above the consumer's signature, it says:
"Customer has read and accepts the above, has received a signed copy of this agreement, including the attached terms and conditions and agrees to be bound to it."

Then it continues on with two other sentences.  That acknowledgement, as I understand the requirements in the regulation, must follow and be at the end of the contract.

So, in other words, it must be after the supplier's signature, not before.

MS. CONBOY:  Just bear with me.  I am trying to cross-reference here.

MR. SAFAYENI:  No problem.

MS. CONBOY:  Thank you.

MR. SAFAYENI:  Okay.  The eighth set of allegations, which concerns price comparisons, there is only one.  It is just allegation number 25.

I will ask Mr. Mustillo to take us through the documents in Exhibit K2 and explain his review and validation process with respect to that particular allegation.

MR. MUSTILLO:  So in reviewing tabs G1 and G2, as part of my review there was a price comparison at G1 for non-residential electricity consumers, and then at G2 for non-residential gas consumers.

And in the bottom right-hand corner, there is a field in the price comparison which the Board has made available, a field for document control number purposes.

However, the instruction for the price comparison - I believe it is instruction number 8 - makes clear that a date or a name cannot be included in this form field.  And it appears to me that there is a date in this box.

And I can just read, if it is helpful, the instruction of the price comparison.  I am looking at tab G1, and it is the final page in that tab.  And this is the instruction to the retailer, in terms of completing part B.

If you go to the very last instruction, it is number 8, and I will just read it.  It says, "Retailers may enter" -- by the way, it is the same instruction for the gas template, as well.  I will just read it.  It says:
"Retailers may enter a document control number in the form field that appears in the lower right corner of the front page.  The document control number must be in a font size no larger than Arial 8, and may be numeric, alphabetic, or alpha-numeric but may not include the retailer's name or a date."


MS. HARE:  So looking at the form, what I am seeing at the bottom, what you are referring to is where it says "December 22, 2010"?



MR. MUSTILLO:  That's right.

MS. CONBOY:  Sorry.  You are saying that is a date and not a control number?

MR. MUSTILLO:  That appears to me to be a date and not a control number, yes.

MS. CONBOY:  Okay.

MR. SAFAYENI:  The next category has to do with verification calls.  There are four specific allegations set out here.

Now, I am in the Panel's hands as to whether they would like to actually listen to the verification call, or not.  I included it on a CD-ROM as an exhibit to -- as a tab in Exhibit K2 of the Khan affidavit.

Alternately, we can simply let Mr. Mustillo testify as to his review and validation process, and then if Mr. Ogedengbe wants to...

MS. HARE:  Just a minute. 

MR. SAFAYENI:  That's fine. 

[Board Panel confers]


MS. HARE:  If Mr. Mustillo could just walk us through it, that would be helpful.

MR. SAFAYENI:  Okay.  One additional document that I will put to Mr. Mustillo, then, for the purposes of this particular category of allegations is the –- and it might be helpful if the Panel has it, as well -- is at tab 7 of Exhibit K1.

These are the Board-mandated verification scripts. 

MR. MUSTILLO:  I have it.

MS. HARE:  I would also assume this is in the category of these facts are not disputed? 

MR. SAFAYENI:  I believe the authenticity of this document has been agreed to by my friend, but he will let me know if it is otherwise.

DR. OGEDENGBE:  Yes. 

MS. HARE:  Okay.  Thank you. 

MR. SAFAYENI:  So starting –- perhaps, actually, we may be able to do this as a batch of allegations, 26 through 29.

Perhaps you could just explain to us what you did during the review and validation process as it related to the verification calls, and then take us through each of those four allegations and relate them to your review and validation process.

MR. MUSTILLO:  As part of my review and validation, I listened to one verification call.  It was a verification call for both electricity and gas contracts, commonly referred to as a dual-fuel verification call. 

The Board, as part of its restated codes, which I mentioned earlier this morning, made available and mandated Board-approved scripts to be used for both verification telephone calls and for renewal telephone calls.

And the codes essentially set out that -- I believe it is section 4.10 – that, you know:

"A retailer, when conducting verification, shall ensure it does so in accordance with the code."

And the code goes on to state that:

"The verification representatives shall use the applicable scripts approved for that purpose by the Board."

So when I listened to the call, I essentially had the script in front of me, and I just verified what the E&Y findings were.

And those findings were that the verification representative did not introduce her name to the consumer, did not -- and did not identify herself as calling on behalf of Energhx.

That is set out in allegation 26. 

Those questions are set out -- I am looking at the actual script now -- those questions are set out in number 1. 

Also, the verification representative did not confirm that she was speaking to the account holder or the account holder's agent.  And that is in question 2 of the script that I am looking at, the dual-fuel script for electricity and gas. 

The verification representative did not ask the consumer if she was comfortable to proceed in English.  And that is contrary to question 3 in the script. 

And then finally, the verification representative deviated from the script wherein she did not advise the consumer that the call was being recorded for quality and control purposes.  That is set out in question 4.

However, I should say that the -- there was an automated recording at the very beginning of the call that did say -- again, just going by memory, but it said something to the effect of this call is being recorded. 

So again, the deviations from the Board-approved script in these four allegations are that the verification rep did not introduce her name, did not identify that she was calling on behalf of Energhx, did not confirm she was speaking to the account holder, did not confirm if the consumer was comfortable to proceed in English, and did not advise the consumer that the call was being recorded for quality and control purposes.

MR. SAFAYENI:  Unless the Panel has any questions --


MS. CONBOY:  I just need an understanding of why these are separate allegations.

So if I am looking at the Energy Consumer Protection Act, that will help me, will it? 

MR. MUSTILLO:  Well, the regulation in the -- made under the Act, Regulation 389/10, makes clear - again, going by memory, I believe it is section 13 - that verification shall be conducted in accordance with the process that the Board sets out, something to that effect.

MS. CONBOY:  Okay.

MR. MUSTILLO:  That process is set out in the codes of conduct, which make clear that the verification shall be conducted in accordance with the Board-approved script.

And the questions are set out in the script that the representative must follow, and there are specific instructions in terms of how or not the representative can deviate from that script or not.

MS. CONBOY:  Okay.

MS. HARE:  But I think, just to be fair, because I was having the same question, this is one verification call.

MR. MUSTILLO:  Correct.

MS. HARE:  That didn't follow the Board script, but it is one call, but you've got it as four separate allegations.

And I had the same question:  Why is it four, as opposed to one?  And the one allegation would be that you are not following the script. 

MR. MUSTILLO:  Again, I think because the script has a series of questions - I think there's something like 25 questions in this script - we identified the specific areas that the representative deviated from the script. 

MS. HARE:  Okay.  Thank you. 

MR. SAFAYENI:  And the final --


MS. CONBOY:  Sorry, can you point to me -- we don't have to go through it right now, but just for my own verification, can you point to me where it is in the Board's documents that permits -- where it sets the boundaries of deviating from the script? 

MR. MUSTILLO:  It's in the code at section 4.11.

MS. CONBOY:  Okay.

MR. MUSTILLO:  And then if you look at subsection (b) -- I mean, I can read it for you.  It says:

"The verification representative shall not deviate from the applicable Board-approved script, except to comply with paragraph (e), to provide a factual answer to a question from the low-volume consumer or to provide a factual clarification where the low-volume consumer has indicated that he or she does not understand a statement made by the verification representative."

And that --


MS. CONBOY:  Thank you.

MR. MUSTILLO:  -- if you go down to paragraph (e), it continues on and says:

"The verification representative shall terminate the verification call where the ECPA Regulation or the applicable Board-approved script so requires, and shall do so in accordance with the requirements of the ECPA Regulation or the applicable Board-approved script, as applicable."

MS. CONBOY:  Thank you. 

MR. SAFAYENI:  Perhaps if I could just round that off, in your review, did you –- in your opinion, did any of those exceptions apply, to allow a deviation from the script as you have just explained? 

MR. MUSTILLO:  No. 

MR. SAFAYENI:  And I don't think we clarified this at the beginning.  The verification script that you reviewed in your review and validation process, or the verification call that you reviewed in your validation process, was it the same one included at tab H of Exhibit K1?

MR. MUSTILLO:  Yes.

MR. SAFAYENI:  Thank you.  And the final allegation has to do with the lack of a compliance monitoring and quality assurance program at Energhx.

And this may be one where it may be unnecessary to call on Mr. Mustillo, because if we go to the Request to Admit, which is at tab 6 of Exhibit K1, paragraph 10 is an admission of fact that Energhx did not maintain a compliance monitoring and quality assurance program to monitor compliance with the applicable legislative and regulatory provisions. And there may not be much more to add than that.

So subject to any questions from the Panel, and of course my friend's right to ask Mr. Mustillo questions in cross-examination, I am through with the witness.

MS. CONBOY:  Thank you.

[Board Panel confers]


MS. HARE:  Dr. Ogedengbe, how long do you think you are going to be in cross-examination?

DR. OGEDENGBE:  I think probably ten minutes.

MS. HARE:  Ten minutes?

DR. OGEDENGBE:  No, I mean 20 minutes.

MS. HARE:  Twenty minutes.  Ms. Djurdjevic, will you have questions?

MR. DJURDJEVIC:  Probably not.  And if I do, it will only be a couple to clarify the record.

MS. HARE:  All right.  So I think, then, we will break for our lunch break and return at 2 o'clock.

--- Luncheon recess taken at 12:49 p.m.

--- On resuming at 2:11 p.m.

MS. HARE:  Thank you.  Please be seated.


Are there any preliminary matters?

Preliminary Matters:


MR. SAFAYENI:  Yes, there is just one.  It came to my attention during the recess that there are three pages in Exhibit K2, which is the Khan affidavit, which contain some personal information that perhaps would be better if it were redacted.


And they're at tabs -- I'm not sure it matters entirely, but they're at tab C2 and at tab -- on two of the pages in tab I.


What I propose to do - and I have talked to my friend and he's amendable to this arrangement - is to simply remove those pages from the record for now, and then I will just file those pages in redacted form separately, as soon as practicable.


MS. HARE:  Do we actually need them at all?


MR. SAFAYENI:  Well, at tab C2, you probably don't need that.  That is just the salesperson's driver's licence.


MS. HARE:  Correct.


MR. SAFAYENI:  Sorry?


MS. HARE:  Yes.


MR. SAFAYENI:  So that can probably --


MS. HARE:  We don't need that at all.


MR. SAFAYENI:  No, no.  It was in there as part of the –-


MS. HARE:  Similarly, the diploma.  I don't see why we need that at all, unless others have a difference of opinion.


MR. SAFAYENI:  No, that's fine.  We can take that out.


And the information at tab I, I don't believe that will be relevant, unless -- it won't be relevant unless perhaps certain issues come up in cross-examination that I may have to speak to, but I don't anticipate that.


So perhaps subject to any issues arising based on those documents, we could just leave them out of the record entirely, then, if that is the preference of the Panel.


MS. HARE:  I think what my fellow Panel member is saying is that maybe this requires a little bit more thought to go through, to figure out what needs to be redacted.


There are some things that I think -- you know, there are some things we don't need at all, and that is easier than redacting.  But then I think there are a couple of places where the documents stands, but it has got a social insurance number, which maybe we do need to redact.


MR. SAFAYENI:  These are the documents you're talking about at tab I; is that correct?


MS. HARE:  Correct.


MR. SAFAYENI:  Okay.  Well, I'm content to -- I mean, the documents at tab I, the reason I am hesitating a little bit is because they're relevant insofar as we say they're all the forms the people signed, and one of allegations before you is that those forms don't contain a certain statement.  So I am a little bit hesitant to take out one of the forms entirely.


So perhaps the document at tab I, I can simply redact and then submit again.


MS. HARE:  I just want to make sure, Mr. Safayeni, that you are taking the time to look at it.


So for example, under tab I, I see an agreement made the 22nd of December, 2010 by and between the person's name, but then it has the address.  So I think the address can be redacted and we don't lose anything.


And there might be more examples of that.  Do you see where I am looking?


MR. SAFAYENI:  Yes, I do see where you're looking.


I was -- I mean, that's fine.  If the Panel is concerned about the addresses being revealed, I can go through and do it at that level.


I was more concerned with the social insurance number or more sensitive information.


MS. HARE:  Yes.


MR. SAFAYENI:  But I am sure my friend and I can work something out in that regard.


MS. HARE:  Yes, yes.  I'm sure you can, so...


MR. SAFAYENI:  But just to put the Panel on notice that that may be something that we have to do.  And perhaps before the record is finalized today, one way or another, some of these information will be taken out and then --


MS. HARE:  And others can be redacted?


MR. SAFAYENI:  Redacted, yes.


MS. HARE:  Okay.  Very good.  Is there anything --


MR. DJURDJEVIC:  Just to clarify that Mr. Pye has now gone to notify the Board Secretary, to have that affidavit removed from the public record.  And then I think you will need to file a new one with the redacted exhibits.


MR. SAFAYENI:  Okay.


MS. HARE:  Good.  Okay.  So Dr. Ogedengbe, you've got cross-examination for this panel?


DR. OGEDENGBE:  Thank you very much.  I will just go to my questions very briefly, to Mr. Mustillo.

Cross-Examination by Dr. Ogedengbe

DR. OGEDENGBE:  Prior to accepting the responsibility of reviewing the audit report about Energhx, are you aware of the document in the binder?  That's tab 8, the binder, tab 8.


MR. MUSTILLO:  Which exhibit are you referring to?


DR. OGEDENGBE:  K1.  The document -- yes, okay.


MR. MUSTILLO:  K1?


DR. OGEDENGBE:  Yes.


MR. MUSTILLO:  Okay.  Tab 8?


DR. OGEDENGBE:  Yes.  Have you seen it before?


MR. MUSTILLO:  No, I don't -- I don't believe I've seen this.


DR. OGEDENGBE:  I will go to my next question.  You do mention that you joined the OEB Staff in May 2010; right?

MR. MUSTILLO:  Yes.


DR. OGEDENGBE:  And that is from Direct Energy?


MR. MUSTILLO:  That's correct.


And I also mentioned that I worked at the Board previously for a two-year period, from October 2007 to September 2009.


DR. OGEDENGBE:  Okay.  So are you aware of any possible occurrence of conflict of interest prior to accepting to review this, this case, during the review or after the submission of your report?


MR. MUSTILLO:  No.


DR. OGEDENGBE:  Okay.  Do you confirm whether Energhx has actually started public marketing of its services before or during the compliance audit?


MR. MUSTILLO:  Sorry, can you repeat that?


DR. OGEDENGBE:  Yes.  Before you accept to review the report about Energhx, do you confirm -- do you confirm actually the status, you know, of the activities of Energhx, whether they have actually started public marketing of their services, either before the audit was carried out or during the period of the audit?


MR. MUSTILLO:  I wouldn't have confirmed any of that.


DR. OGEDENGBE:  Say what?


MR. MUSTILLO:  I wouldn't have confirmed that.  If I understand the question you're asking, if I confirmed whether or not Energhx was engaged in marketing activities --


DR. OGEDENGBE:  Yes.


MR. MUSTILLO:  -- either before or after the audit; is that right?


And I am saying -- my response would be that I wouldn't have done that.  My review was limited to evaluating the findings made by Ernst & Young in relation to areas of non-compliance.


DR. OGEDENGBE:  Okay.  Now, I want to ask if, as part of your responsibility of reviewing an audit report, do you know whether, you know, Energhx has an interim licence during the period of this audit?


MR. MUSTILLO:  My understanding is that Energhx was licensed during the audit period, during the period of the compliance inspection.


DR. OGEDENGBE:  Okay.  Now, I want to ask this question, if you agree to the fact that there is a document, you know, that was sent from the department to Energhx's direct knowledge, the fact that the -- all the facts of the allegations were remedied, you know, within the two weeks that was given.


So I want to ask if you -- you have knowledge of this.


MR. MUSTILLO:  I am aware of that, yes, that a letter was sent to Energhx confirming that the allegations had been remedied.  I believe it would have been around -- just going by memory around September 9th.


DR. OGEDENGBE:  Yes.


MR. MUSTILLO:  September 9th, yes.  I am aware of that document.


MS. CONBOY:  Do we have that in our evidence?


MR. MUSTILLO:  I don't --


MR. SAFAYENI:  No, we do not.  We do not.  It wasn't part of the documents that I was going to rely on, and my friend has not sent me a copy or provided one.  I'm not sure --


DR. OGEDENGBE:  I did send it to you.


MR. SAFAYENI:  You sent me this letter.  Did you send the... 


DR. OGEDENGBE:  I sent it to you, and then you said that they are not relevant.

MR. SAFAYENI:  That is not true.  He sent me one letter, which is the letter at tab 8.  When I first came in this morning - counsel to the Board was there - I gave him this document.  I said, Is this all the documents that you want to rely on?  If there's anything else, we will include it at the binder at the outset.

I told him if there is anything else he wants to include, he can do that.  And...

MS. HARE:  That's fine.  So, Dr. Ogedengbe, if you've got that letter, we could enter that as an exhibit.  As I understand what you're describing, it is a letter from the Ontario Energy Board to Energhx?

DR. OGEDENGBE:  Yes.

MS. HARE:  Would you like to enter that as an exhibit?

DR. OGEDENGBE:  Sure.  I was just surprised, because I just got this binder also this morning.  So I have been looking -- I thought probably I couldn't have the time to look at it very well.  So I was about to ask him, you know, where the letter was filed, because I couldn't locate it within the tab.  So I was just surprised he said it is not there.  So if there is a copy --


MS. HARE:  It's okay.  If that is the evidence you want to rely on, then that was your responsibility to bring it, and we can still do that.  We will need a couple of minutes', though, break, so we can get photocopies and so that Mr. Mustillo has a chance to review it --


DR. OGEDENGBE:  Okay.

MS. HARE:  -- and understand what is in the letter or not, if you are going to ask questions about it.

DR. OGEDENGBE:  Okay.  I believe you he already had the letter.


MS. HARE:  Is that acceptable to you, Mr. Safayeni?

MR. SAFAYENI:  That is fine.  That's fine.

DR. OGEDENGBE:  So you want me to take copies?

MS. HARE:  Why don't we take five minutes?  Ms. Conboy?

MS. CONBOY:  We need to see it, as well.

MS. HARE:  We need to see, as well.  So we all need copies, okay?

DR. OGEDENGBE:  Who shall I drop it with?

MS. HARE:  Why don't we take a five-minute break?

--- Recess taken at 2:23 p.m.

--- On resuming at 2:44 p.m.

MS. HARE:  Please be seated.

I think we all now have a copy of the letter that Dr. Ogedengbe was referring to.  And we should give this an exhibit number, so, Ms. Djurdjevic, that will be K...

MR. DJURDJEVIC:  K4.

MS. HARE:  K4.
EXHIBIT NO. K4:  LETTER DATED SEPTEMBER 9, 2011 FROM THE ONTARIO ENERGY BOARD TO ENERGHX Green Energy Corp.

MS. HARE:  Before you ask questions about this letter, I actually would like Mr. Mustillo to explain what this letter means, if you could.

MR. MUSTILLO:  This letter notifies the licensee that since -- so this letter was written, dated September 9th, 2011, and the notice was issued August 25th.

So I think this letter notifies the licensee that since issuance of the notice, the letter acknowledges that the licensee has satisfied Board Staff that Energhx has remedied the issues identified in the notice, remedied the issues alleged to be non-compliance as set out in the notice, and that the Board does not intend to issue an interim order for compliance.

The letter goes on to state that the notice of intention to make an order for compliance and administrative penalty is still outstanding.

So you will recall the original notice issued August 25th was a notice of intention to make an order for compliance, suspension and an administrative penalty.

So I think this letter is saying that the suspension component of that August 25th notice, in terms of an interim order for compliance, is no longer going forward.

MS. HARE:  I'm sorry, so what was the interim order for compliance referred to in the letter of August 26th?

MS. CONBOY:  Maybe you could point us to where that is in the binder, the August 25th?

MR. MUSTILLO:  I don't have that letter in front of me, but I believe, just going by memory, the Board intended to issue an interim order for compliance, and advised Energhx as such, and indicated that unless the allegations set out in the notice of August 25th were remedied by a certain date, that that interim order would then be issued.

Given that Energhx was able to satisfy Board Staff by that date, that the issues were remedied, this letter acknowledges that, and indicates that that interim order for compliance would not be issued on that basis.

MS. HARE:  Okay.  Thank you.  So Dr. Ogedengbe, back to you, then, for cross-examination.

DR. OGEDENGBE:  Thank you very much.  Now, there was a meeting, I know -- Mr. Mustillo, you ran around -- you had a meeting, here, at the instance of my friend inviting me.

So at that meeting, you know --


MR. SAFAYENI:  Sorry.  I have to object.  That was a without-prejudice meeting.  And I explained to my friend before that meeting and at the meeting, very clearly at the beginning, that anything that we discussed at that meeting was under the cone of settlement privilege, and I wouldn't be relying on it outside that room, and that he could not rely on it outside that room.

So I think the fact of the meeting I am prepared to acknowledge on the record, but I think if we start getting into what was said in that meeting, that is not something that is proper, in my submission.

MS. HARE:  Do you have any comments on that, Ms. Djurdjevic?

MR. DJURDJEVIC:  Insofar as they were settlement discussions, I concur with compliance counsel that those are privileged.

DR. OGEDENGBE:  Okay.  What I want to refer to in the -- as a result of that meeting is not mainly what was discussed at the meeting, but something that is of a public document.

And that is the -- I am going to the exhibit, you know, that we have copied here, the decisions, and -- of the Board concerning a case that was referenced -- following a reference in the... yes.  Actually, there are three.  There are three of them, you know, existing.  There are three of them.

MS. HARE:  So that I understand, you have three decisions, previous decisions of the Board that you would like to bring forward as exhibits?

DR. OGEDENGBE:  Yes.  So the first one I have here is the dated January 23rd -- the 28th of 2011.

MS. HARE:  Thank you.

DR. OGEDENGBE:  And the second, March 24th, 2011.

[Ms. Djurdjevic passes documents out]


MR. DJURDJEVIC:  So you said there are three?

DR. OGEDENGBE:  The third one is dated October 31st, 2011.

MR. DJURDJEVIC:  I'm sorry, Dr. Ogedengbe, you didn't give me that one to copy.  You only gave us two -- or to download.

DR. OGEDENGBE:  I'm sorry.

MR. DJURDJEVIC:  Before we get lost in the paper chase, I just want to take a minute to make those decisions exhibits that we did pass up to the Panel.

So we have the one, a decision and procedural order in EB-2010-0236 and EB-2010-0237, dated January 28th, 2011.  That will be Exhibit K5. 
EXHIBIT NO. K5:  DECISION AND PROCEDURAL ORDER IN EB-2010-0236 AND EB-2010-0237, DATED JANUARY 28, 2011.

MR. DJURDJEVIC:  And then we have decision and order in EB-2010-0236 and –0237, dated March 24th, 2011, and that will be Exhibit K6.
EXHIBIT NO. K6:  DECISION AND ORDER IN EB-2010-0236 AND EB-2010–0237, DATED MARCH 24, 2011.

DR. OGEDENGBE:  So the third one, the third one is dated October 31st --


MR. DJURDJEVIC:  Sir, we don't have that.  You didn't ask us to download that one, and if you are going to -- it's up to the Panel.

DR. OGEDENGBE:  That's fine.  Okay.  So I think I am going to just use the first two.

And since that is a public document, I just want to ask, you know -- the reason why I referred to the meeting we had is that there was a reference to that, showing that, you know, the compliance department, they are fully aware of these decisions and proceedings.

I just want to ask Mr. Mustillo:  Are you aware of these decisions and the procedural order?

MR. MUSTILLO:  I am aware that there were some decisions with respect to interim licences that were granted to Energhx, and I believe – granted, not having gone through them in detail -- I believe that is what both of these exhibits refer to.

When I say "I am aware" I should clarify.  I am aware through discussions with other Board Staff that these orders went out.  I am not intimately familiar with the actual details of the decisions and orders in front of me.

DR. OGEDENGBE:  Okay.  I will proceed.

There is other exhibit I want to bring out.  It is the cost-assessment model document.

MR. DJURDJEVIC:  I will pass that up to the Panel, and this will be Exhibit K7.
EXHIBIT NO. K7:  COST-ASSESSMENT MODEL DOCUMENT.

MS. HARE:  Have the witnesses seen this before?

DR. OGEDENGBE:  Yes, I have seen it before.

MR. MUSTILLO:  Yes.

MS. HARE:  Yes?

DR. OGEDENGBE:  So I want to ask you –- okay.  Have you seen it before?

MR. MUSTILLO:  Yes, I have.

DR. OGEDENGBE:  Now, in this document, there's a reference to fairness, you know, according to the allocation of cost.  And I am assuming that it is relevant to the policies and the regulations that is guiding these various reviews; am I right or wrong?

MR. MUSTILLO:  I'm sorry, I missed the last part of the question, if you could just repeat it, please?

DR. OGEDENGBE:  My assumption is that this document is relevant to, you know, the policies and regulations guiding, you know, the review of the activities of Energhx.

So I am just asking you if you -- if that's correct, my assumption is right or wrong?

MR. MUSTILLO:  I wouldn't characterize it that way.  I would say that this is the Board's cost-assessment model, which set out a methodology that the Board uses for another purpose.

I think that the question is about whether or not this is relevant to review Energhx's activities, and my answer to that would be no, if I have understood the question correctly.

DR. OGEDENGBE:  Okay.  Okay.  Now, do you have a fair --


MS. CONBOY:  Sorry, Dr. Ogedengbe, perhaps you could restate that question, because I am not sure I understand what the question was.

DR. OGEDENGBE:  The question is that I am referring to -- is your fairness, fairness according to this model.  So what I am asking Mr. Mustillo is to confirm whether, you know, the document, you know, as stated, the regulations guiding this document has anything to do with the procedure that he used in the review of the audit report, the compliance regulatory report.

MS. CONBOY:  So the fairness of our cost-assessment model and the wording --


DR. OGEDENGBE:  The fairness, the issue of -- I mean, that is discussed, I mean fairness, you know...

MS. CONBOY:  Whether that is applied to fairness of administrative penalties?

DR. OGEDENGBE:  That is applied, yes.

MS. CONBOY:  Thank you.

MR. MUSTILLO:  I can confirm that during my review and validation of the allegations of non-compliance in respect of Energhx, that this document, being the cost-assessment model, was not relevant certainly in my work and was not something that I considered, at all.

DR. OGEDENGBE:  Now, I want to ask -- I don't know if there is any other question from someone?  Okay.

So I want to ask:  Do you know or do you have a fair knowledge of the number of Energhx's clients or the volume of supply, you know, activities as compared with other market participants, you know, that you review?

MR. MUSTILLO:  I would say I do have some knowledge there.  My knowledge is based on the information that the Board obtains through the reporting and record-keeping requirements.  And through those requirements, there is some customer number information that comes to the Board or the number of new enrolments and renewals.

So based on that, I think I have some knowledge of Energhx's activities.

DR. OGEDENGBE:  Okay.  That knowledge, is it relevant to your submission or the review?

MR. MUSTILLO:  I don't think it was, in my particular case, no.

DR. OGEDENGBE:  Okay.  Now, among all of the market participants, you know, under these compliance audit - and this is my understanding actually as outsider to -- I'll pick the case of Direct Energy, but I am particularly looking at the fact that I understand that you have once worked, you know, for Direct Energy.

And Direct Energy, you know, from my understanding, as I said, you know, provide technical services to their client -- I mean, to the consumers that is above just the supply of natural gas and electricity.

So what I want to ask is that, you know, is there anything that you do, during the review, to avoid mounting a barrier to competition since you are looking at Energhx?

MR. MUSTILLO:  I can't think of anything that would be relevant to that question.  You know, I'll perhaps reiterate what I said earlier this morning.

My role in this process was to review and validate the findings of non-compliance made by Ernst & Young.

MS. HARE:  I think I want to just also say on the record I don't understand your preface and your reference to Direct Energy.  I don't see what that has to do with the issue today.  The fact that Mr. Mustillo worked there for some time I don't think is relevant, and I don't understand how you tied the two together to your question.

DR. OGEDENGBE:  Okay.  I want to reframe what I mean again.

Actually, I think it's easier from -- the question, I'm just asking the question -- I just want to know exactly, you know, the model that was used to review; right?  So that is just my -- I just want my witness to -- since he does that, you know, I don't know really the model that was used, so I just want to be very sure that, you know, based on his previous engagement with Direct Energy and the fact that here he mentioned that he never knew the status of Energhx, whether they are already, you know, in the market or they are about to get to the market.  So he said is privy, you know, to that.

What I am asking now is that since Energhx, you know, services is similar to that of Direct Energy, from my own understanding, you know, and the fact that that is above just supply of natural gas and electricity -- you know, there is technical services involved.  So I just want to ask him if there is anything in the model for the review that put that into consideration, you know, to reviewing participants, as in knowing the activities, you know, what they do primarily, you know, in the model.

That's just what I want to know.

MS. HARE:  Okay.

MR. MUSTILLO:  I apologize.  I am not sure I really understand the question.

All I can say and just reiterate is what I did in this process.  So I reviewed and validated the findings of non-compliance made by Ernst & Young.  There was a process established internally to do that.

My role really began at that point and ended at that point.  So I am not sure if I've understood the question beyond that.

MS. CONBOY:  Could I try with that one, as well?

When you are reviewing a report from E&Y or when you are reviewing compliance, does any of that -- does any of your review factor in the type of retailer or marketer you are dealing with, what customer segment they're serving, what services they're offering?

Does that have a factor in your review and your assessment, or is that not an issue when you are doing your review?

MR. MUSTILLO:  I would say it is not an issue when I'm doing my review.

My review is really about the findings of non-compliance, looking at those based on the evidence, based on what Ernst & Young has provided.

I will look -- I would have looked at those findings and compared it to my understanding of the regulatory requirements, and I would have agreed or disagreed with the finding.  And my role was limited to that.

MS. CONBOY:  Okay.  So to take, you know, just two extremes, if you had a company that served one customer versus a company that served 10,000 customers, your review would be the same?

MR. MUSTILLO:  Yes.

MS. CONBOY:  Okay, thank you.

DR. OGEDENGBE:  Now, I will go to the next question, is that:  do you know if there is anywhere in the OEB's documents where there is a clear distinction between general marketing activities and administrative set-up procedure for start-up companies?

MR. MUSTILLO:  No, I'm not aware of any document that speaks to that.

DR. OGEDENGBE:  Now, do you think the fact that I have in the decision -- I don't know the reference, again, the decision and orders, the documents that I put forward here.  Do you think, you know, the absence of an interim licence can prevent Energhx from general marketing of its services?

MR. MUSTILLO:  I really don't know.  And again, I apologize.  I'm not sure I understand the question.

DR. OGEDENGBE:  The question is:  The fact that in this decision and orders, the reference, you know, the case that Energhx has, which is different from the case we are looking at today, you know, but you already admitted you are aware of this decisions and order.

So actually in the decision and orders, you know, at this procedure there was -- there wasn't any issue of an interim licence to Energhx around the period of this compliance audit.

So what I am asking you:  Do you think the non-issuance of this interim licence, you know, can actually prevent the general marketing of Energhx services to the public?

MS. HARE:  Well, while Mr. Mustillo is thinking about that, just for the record, I think you are referring to K5 and K6, and these are issued, I believe - and Ms. Djurdjevic can correct me - by the licensing department.

And Mr. Mustillo is in the compliance department, and I don't actually think he has very much knowledge, besides knowing that these are Board documents.

But he was not responsible for these documents.  Please correct me if I am wrong about that.

MR. DJURDJEVIC:  Yes, Madam Chair.  That is my understanding, as well.  These are licensing matters, and they were granted an interim licence, Energhx was.

MS. CONBOY:  Sorry.  I don't see -- what am I missing on not seeing an interim licence?

There are two issues.  One is:  Is there a difference between an interim licence and a final licence?  And secondly, I see these as documents that are extending the term of a licence, but I am missing the word "interim" here.

MR. DJURDJEVIC:  I apologize.  That was my misstatement.  They are, in fact, extensions, and not interim licences.

MS. HARE:  And Mr. Mustillo, it is correct that you had nothing to do with these; is that correct?

MR. MUSTILLO:  Yes.

MS. HARE:  My point is I think it is unfair to ask him questions about these when he had nothing to do with it.

DR. OGEDENGBE:  No.  What I want to establish from him is that he already admitted that, you know, he was aware; right?  Of this decision and order, you know?

And what I am establishing is that in this decision and order, you know, that was during the period between October 2010 and October 2011, the Board did not issue an interim licence to Energhx.  I am not saying he is responsible.  That is not his department, so what I am asking him is:  Did he think that that fact can actually, you know, hinder Energhx from publicly marketing?  I mean, general marketing of its services; that what I just want to ask him.

MS. HARE:  Okay.  Mr. Mustillo, can you answer that?

MR. MUSTILLO:  I can offer an answer.  I'm not sure whether it is going to be satisfactory or not, but I will do my best.

What I can say is what I said earlier.  I am aware that these decisions went out; in other words I was advised by Board Staff that Energhx's licence, licences, I believe, for both gas and electricity - I stand to be corrected - but that Energhx's licences were extended over a certain period of time.

And that is really all of the knowledge that I had with respect to these materials in front of me.

So I don't know how to answer your question.  I apologize.

DR. OGEDENGBE:  I am okay with that.  Thank you.

MS. HARE:  Does that complete your cross-examination?

DR. OGEDENGBE:  Yes.

MS. HARE:  Thank you.  Ms. Djurdjevic, do you have anything?

MR. DJURDJEVIC:  No, we don't have any questions.

MS. HARE:  Miss Conboy, I think you have a question?
Questions by the Board

MS. CONBOY:  I do.  We heard this morning from Mr. Khan about the process that he undertook and then handed off to Board Staff.

I am trying to get a good sense of the sequence of events or the sequence of steps that we go through, that the Board goes through.

And what I understand is we've started with a certificate of compliance.  The Board issues a letter of acknowledgement that we've got a certificate of compliance.  And then at some point, E&Y comes into the picture to conduct its audit.

Mr. Mustillo, can you just help me go through from understanding from the certificate of compliance to where we find ourselves sitting here today, please?

MR. MUSTILLO:  I think you are quite right.  I think you've already addressed it, but I can expand on it if it is helpful.

MS. CONBOY:  Please do.

MR. MUSTILLO:  As I mentioned this morning, the ECPA contained consequential amendments.

MS. CONBOY:  Yes.

MR. MUSTILLO:  Included in those were a requirement for suppliers to certify their compliance through the certificate of compliance to the Board in order to conduct business on and after January 1, 2011.

I explained again this morning that conducting business, from my perspective -- and it is set out in the regulation -- means entering into, renewing, extending or amending the term of a contract on and after January 1, 2011.

When the supplier received its written acknowledgement from the Board, indicating either that the certificate was compliant or not, the supplier would have then been entitled to conduct business on and after January 1.

Staff had intended, and did so, to look at those suppliers that submitted certifications as a whole, across the industry, and essentially conduct compliance inspections of those suppliers to ensure that they were, in fact, compliant with all of the particular provisions that they set out in their certifications.

MS. CONBOY:  Sorry, is that all of them that E&Y looks at, or that is a random sample, or ones that, you know, trigger some sort of alarm bell to you, for lack of a better way of putting it?  How does that work?

MR. MUSTILLO:  I think for all of those suppliers that submitted and received an acknowledgement of certification by mid-January -- I could be wrong on the date but --


MS. CONBOY:  Okay.

MR. MUSTILLO:  -- early 2011, all of those suppliers, and I believe there were 11 or 12, were subject to the compliance inspection by Ernst & Young.

So the Board at that point instructed Ernst & Young, appointed its -- certain of its staff to be inspectors.

Those inspectors, as appointed by the Board, members of Ernst & Young, would have gone out and conducted those inspections, and then performed their work.

That work was completed and submitted to Board Staff in the spring of 2011.

MS. CONBOY:  That comes through as a report to Board Staff?  Or the tables that Mr. Khan showed us this morning?

MR. MUSTILLO:  Yes, I believe both the checklists, the summary memos and their final report, I think those were the three key items.  And then any evidence were what the E&Y inspectors would have provided to Board Staff --


MS. CONBOY:  Okay.

MR. MUSTILLO:  -- at that time.

MS. HARE:  Whose call was it, for example, as to how many incidents of -- or how many allegations there would be?

We talked earlier today about, for example, the verification, and whether or not that is one incident of, you know, non-compliance, or whether it is four separate.

Whose call would that have been?  Would that have been Mr. Khan's, or would that have been your decision?

MR. MUSTILLO:  It certainly wasn't mine.  I am not sure if Mr. Khan can speak to it.

He might be in a better position to speak to it than I am, but my understanding is that as Ernst & Young carried out and completed their work, certain members of Ernst & Young were reporting back with status updates and the like to the Board Staff project team, and that project team was working and liaising with Ernst & Young during that time.

MR. SAFAYENI:  If I just may offer a comment, my understanding -- and I wasn't actually involved at this point -- my understanding was, when the notice was drafted, it was drafted with at least some legal advice on the part of compliance, who assisted compliance staff in drafting it.

It was just essentially a decision - a stylistic decision, almost - in order to have the allegations broken out so that if one particular aspect of the allegations was not proven, the others could still be clearly laid out.

So, I mean, I don't think I am here submitting to you that each of those individual allegations is, you know, an extreme contravention on its own.  I think it was just broken out that way perhaps mainly for clarity or to ensure that the other -- each sub-allegation could stand on its own.

I don't think an enormous amount of weight should be put on that, in my submission, and I am certainly not submitting to you today that a lot turns on the fact there were four -- that it is represented as four separate contraventions, at least in the case of the verification calls.

MS. HARE:  That was just an example, but you know there are 30 allegations.  So I was just wondering what the input was of Ernst & Young into those 30 separate, or was that something that Board Staff did, or was it a combination of?  Maybe not much turns on it.

MR. SAFAYENI:  I don't believe either Mr. Mustillo or Mr. Khan, or frankly myself, were involved in that.  I think that was something that other members of Board Staff did in consultation with legal counsel.

MS. HARE:  Okay, thank you.

MS. CONBOY:  So where I have left off in my notes is that the report comes from Ernst & Young to Board Staff, and then what do you do with that report?

MR. MUSTILLO:  So I take the report and I go through the findings of non-compliance, and I validate those based on the review process that I mentioned earlier.

So I'm looking at the report, and that report has a couple of different things.  It's got what Ernst & Young called a summary memo, which is essentially a summary, if you will, of the entire document.

MS. CONBOY:  Okay.

MR. MUSTILLO:  That summary memo lists the findings of non-compliance or the potential findings of non-compliance.

Also included would be the checklists as applicable for electricity or gas, and the checklist really has the detailed regulatory requirements, and then the Ernst & Young finding, and then in another column it will have a cross-reference to the relevant documentation or evidence.

So I'm tracking through that document to make sure that, you know, I am following it through and I am looking at each reference, and then I am looking at what that -- where that reference takes me to.

It's going to take me to a particular set of evidence.  I am looking at that evidence and I am understanding -- making sure I understand what the regulatory requirements are as I have interpreted them or understood them.

And then I'm agreeing or disagreeing with the finding of non-compliance that Ernst & Young made.

MS. CONBOY:  At this point, have you had any connection with the company in this case, Energhx?

MR. MUSTILLO:  No, no.

MS. CONBOY:  So you've got from Ernst & Young a report with the summary memo and the checklist.  You have done your report.

MR. MUSTILLO:  Yes.  And just to add, that would have been done in July of 2011, just so you have the time line.

MS. CONBOY:  Okay.  And so where do we find ourselves after that?

MR. MUSTILLO:  So my final step is to draft a Board Staff briefing note which sets out the issues and the alleged non-compliances, as I understand them.  And I believe I drafted it, going by memory, July 28th or 29th --


MS. CONBOY:  Okay.

MR. MUSTILLO:  -- on or around those dates.  That's really where my involvement would have ended.

MS. CONBOY:  Then we've got orders -- once the briefing note is done, there is a document that goes out to Energhx to alert them that there seems to be a problem with compliance?

MR. MUSTILLO:  My understanding of the process, as it unfolded, was that the notice would have been that type of document that you are referring to.

So I am not aware of any document -- I stand to be corrected, but I am not aware of any document that was issued subsequent to my drafting of the briefing note and the issuance of the Board's notice in August.

MS. HARE:  And that notice was August 25th?

MR. MUSTILLO:  August 25th, yes.

MR. SAFAYENI:  If I may just flesh out --


MS. CONBOY:  Can you point me to that?

MR. SAFAYENI:  Sorry.

MS. CONBOY:  Can you point me to that, August 25th?

MR. SAFAYENI:  That is the notice.  I believe it is Exhibit K3, the charging document.  If I may just flesh out the time line?  And I did not include this document, although I am sure we could come up with it.

There was a reminder document sent out in terms of notifying all of the suppliers that were covered by these new regulations, that they have to -- that they should take steps to proactively bring themselves in line with the code.

I am not exactly sure when that was sent out.  Mr. Mustillo can provide the details.  That was also part of the time line, but that was not after the investigation.  My understanding is that was at some point before.

MS. CONBOY:  Okay.  So the notice goes out on August 25th, and then probably the next thing that comes out is the notice of -- the September 9th letter, but it looks like there's been something come back from the company to the Board.  Sorry.

DR. OGEDENGBE:  If I may comment here, what happened actually after the August 25th notice is that the time line -- that within two weeks we have to remedy the issue.

MS. CONBOY:  Yes.

DR. OGEDENGBE:  And that we did.

MS. CONBOY:  That's when the e-mail came?

DR. OGEDENGBE:  Yes.  That was as a result of, you know, sending those documents back and forth for them to review back and to look at everything that's been done.  So it was after that the notice of September 9th came, you know, that that has been done.

MS. CONBOY:  Thank you.

MS. CONBOY:  I think I have the sequence right now.

MS. HARE:  Mr. Safayeni, do you have any re-direct?

MR. SAFAYENI:  No.  No, I don't.  Thank you.

MS. HARE:  Thank you.  So the panel is now excused.  Thank you very much.

[Witness panel withdraws]


MS. HARE:  And, Dr. Ogedengbe, you will take the stand now, please.  You will be sworn in.
DR. EMMANUEL OGEDENGBE, AFFIRMED.

MS. HARE:  Mr. Safayeni, do you have cross-examination of this witness?
Cross-Examination by Mr. Safayeni

MR. SAFAYENI:  I might just ask one or two brief questions, if that is all right.

I just want to clarify, because there was some, perhaps, suggestion in your questioning of Mr. Mustillo that you did not engage or Energhx was not permitted to engage or perhaps you did not engage in general marketing activities.

I am not sure exactly what was meant by that, but relevant for my purposes is the fact that Energhx representatives engaged in retailing and verification calls.

Do you agree, or are you denying under oath that during the period of the inspection Energhx representatives engaged in retailing and verification call activity?

DR. OGEDENGBE:  Thank you very much.  I think what I would like to say is that it would be better for me to explain exactly the situation of Energhx.

Energhx, you know, at that period had not, you know, been involved in general marketing, and I want to explain, you know, why.

MR. SAFAYENI:  I would like a yes or no answer to -- and I think that is proper on cross-examination.  I am happy to let you elaborate afterwards, but I am concerned with the specific -- for example, did any Energhx representative engage in door-to-door sales activities?

DR. OGEDENGBE:  No.

MR. DJURDJEVIC:  I'm sorry to interrupt your cross-examination, Mr. Safayeni, but I just wanted to make it clear for the record.  Are we dispensing with direct evidence from Dr. Ogedengbe before he is cross-examined?

MR. SAFAYENI:  That's fair enough.

MS. HARE:  Well, you know, frankly I didn't know how that is done, when he is self-represented.

MR. DJURDJEVIC:  Well, he is a witness in the case on his own behalf, and he is entitled to give sworn evidence from the witness stand as his direct -– yes.

MS. HARE:  So he is entitled to make an opening statement?

MR. DJURDJEVIC:  Well, not an opening statement.  It would be his evidence in support of his case.  He is entitled to do that, and then be available for cross-examination.

But I just wanted to make sure that is clear.  And I did explain to Dr. Ogedengbe before we commenced today that he did have a right to take the stand and tell his story, basically, give his evidence.

MR. SAFAYENI:  That's fair, and I am happy to wait until that has happened before returning to my questions.  If he would like to make -- introduce into evidence his general narrative, that's fine with me.

MS. HARE:  So that is really my mistake, but these compliance cases are rare, so we're kind of figuring it out as we go.

But I actually would also be very interested in understanding more about your company, how many customers, how long you have been in business, and what your -- what your kind of business, really, proposal is.
Evidence-In-Chief by Dr. Egedengbe


DR. OGEDENGBE:  Thank you very much.  I really appreciate that privilege to introduce myself.

That is the reason why I brought the case, you know, before Mr. Mustillo, to know that we have an existing case about our practices.  And that is the reason why within the period of the compliance audit, we weren't issued an interim licence, you know.

We basically, you know, received notice that the case continued, you know, and that the activities that we're involved in, we can continue with that, what we are doing, until the -- there is a determination of -- you know, on that very case.  So those are where we are.

And prior to the submission that I have in that evidence, you know, the letter on -- I think it is in November, that evidence on K8 or so, what led to that fact is that Energhx is a startup company.  And I have submitted in that, you know, evidence, in that -- in that letter that we have not started marketing.  And that is the reason why, you know, we had to take time, because our services is not just about supplying.  Supply is just, you know, the background, framework of our services.

So it is more technical work that we do, and we need time, and I even submitted the business model of Energhx that we have, even before I sent that model for patent protection, you know, I submitted it to the Board, so that they know the reason why, after a year of licence, between 2009 and 2010, why we've not been involved with marketing.

So that was what we were doing at the end of that 2010, where that case started.  So the proceedings started with a decision and position of the Board, that here comes ECPA, 2011.  We were called to be involved, you know.

And I looked at that.  Even though we have a case existing that we are trying to sort out, being part of the audit, you know, is not a problem to me.  It helps us for set-up of our business, and we're trying to prepare the training materials and everything.  We are doing everything at the same time, just to get ourselves ready.

So we see the audit you know, compliance audit procedure as even something in good time for a startup company, to make us put everything -- it doesn't matter what we're doing when the audit came up.

So we are trying to do all of this -- that's the reason why we didn't have all of this material ready when the auditor came, you know.

So those are the things -- that's why I established the fact that we were -- on that training we have not completed.  All the people that we have as a result of, you know, our activity, they're all part of administrative procedure, the set-up.  The account that was set up, you know, were accounts that were owned by our associates.  That's the number that I think I have made mention, the fact that here is a company that have about nine, you know, accounts, you know, set up.  All these we have as a procedure to set up our procedure model, to test, proof everything, and doing all of that.  All these were common knowledge to the Board.

So that's where we are.  That is why I am submitting the fact that should we then be considered, you know, to have started our marketing, and then we should be penalized, when you know where we are.

I have explained why we've refrained ourselves from going public.  We just have our associates, just sign up your account, or your account of your acquaintances, to set up our administrative, to put everything right in order.

So that is exactly what we have been doing.

And the fact that we also, during the period of the decision and proceeding, we didn't have the interim licence issued to us, you know, as a result of those, until the last one that was given on October 31st of 2011.  That was when the licence -- interim licence was issued.

So the question is, you know:  How do we engage maybe possibly investors and people that would help, you know, to get our marketing out, when they come around, they have a problem:  Where is your licence?

So that is exactly the reason why I am submitting that, you know, we have not started general marketing of our activities.

MR. SAFAYENI:  Okay.

MS. HARE:  Does that complete your opening comments?

DR. OGEDENGBE:  Yes.  That completes my opening comments.

MS. HARE:  Okay.  Back to you, Mr. Safayeni, then.
Cross-Examination by Mr. Safayeni (cont'd)

MR. SAFAYENI:  Okay.  I will try to kind of pick up where we left off.

Really, the question I have is a very simple one.  It is a very narrow one, and it is:  I want to know whether, during the period of the inspection - you know, in or around the early time of 2011 after the ECPA came into force and while you were being audited - were Energhx representatives interacting with the public?

DR. OGEDENGBE:  No.

MR. SAFAYENI:  None of your –- sir, you are under oath, and you are telling me that none of your representatives, none of your green energy associates, nobody who was going through your training program or had completed your training program interacted with the public?

DR. OGEDENGBE:  What I said – what I --


MR. SAFAYENI:  It's a yes or no question.  Did they interact with the public?

DR. OGEDENGBE:  What I said is no.  So what you want to tell me now is --


MR. SAFAYENI:  No, that's -– sir, I --


DR. OGEDENGBE:  I said no.

MR. SAFAYENI:  Okay.  I --


DR. OGEDENGBE:  And I have already explained, those that were signing, you know, and so that is exactly what I was --


MR. SAFAYENI:  That's fine --


DR. OGEDENGBE:  if those ones represent general public, then you should clarify what you mean by general public.


MR. SAFAYENI:  I mean members of the public, for the purpose of entering into energy contracts or for the purpose of verifying calls.

DR. OGEDENGBE:  That's what I said.  No.

MR. SAFAYENI:  I want to take you to the response document, which is at tab 5 of the document binder, Exhibit K1.

There is the response document that you provided, and that you have admitted that you filled out and provided to Ernst & Young.

I want to take you to the second box and the response that you gave in response to the question -- or the request for information for a written description of the training process.

The response states:

"Although a three-month training program is developed for green energy associates after the pre-enrolment and examination process described above, the compulsory course, GE -–"

MS. CONBOY:  Excuse me.

MR. SAFAYENI:  I'm sorry.

MS. CONBOY:  I'm sorry, just for a minute.  I am looking over at the witness, and he is looking at a different document than I am.

So can we just be sure that we're all looking at the same document?

MR. SAFAYENI:  Yes.  I am looking at the document binder, which is Exhibit K1.

DR. OGEDENGBE:  May I go...

MR. SAFAYENI:  Thank you.  And I am looking at tab 5.

DR. OGEDENGBE:  Okay.

MR. SAFAYENI:  And I am looking at the second box on that page, where it says, "Written description of the training process", and then there is a response or information provided underneath.  So it says:
"Although a three-month training program is developed for green energy associates after the pre-enrolment and examination process described above, the compulsory course, GEA 110, is taught within the first week of enrolment, when associates are prepared to start going out to generate feedback from the market and come back for retraining on a daily basis."

Could you please explain to what you mean by "go out and generate feedback from the market" if no representative or anybody associated with Energhx was interacting with the public?

DR. OGEDENGBE:  Okay.  So that statement that was, you know, written here, you would agree with me that that's the plan.  That is a procedure that we have.

What I have already explained, you know, is the fact that we have activities, you know, line of design, you know -- I mean, for our associates.

You know, they're all engineers in training.  So what we have designed is this in terms of curriculum.  That is what the audit requires from us.  This has nothing to do with the actual going out to the -- it does not mean that we -- you know, they eventually go out.

As a matter of fact, you know, what happened during this period was that, you know, we have the intention of them going out to the public and starting marketing, you know, and then the plan is that they would use that as part of their training.

So what I decide that they would do is that they will write and sign up their own account.  So what I am saying, I'm submitting is that we have accounts, right, about nine accounts, you know, or so.

These are accounts of our associates, you know, and all -- you know, maybe not if someone is -- have appearance, so associates or in terms of the associates.

So they eventually submitted that for the purpose of their training.  We will probably use that to set up our, you know, procedures, and then the study that we are conducting, which is energy audit.

So that is the -- we would have, you know, our model with findings of -- to confirm we can actually reduce energy consumption of people, then we will use that now to develop our market, you know, materials.

MR. SAFAYENI:  Okay.

DR. OGEDENGBE:  So it's the process that we actually go through to really develop, you know, comprehensive marketing material.  So that is basically what...

MR. SAFAYENI:  If I understood what you just said, you said that you did have people who were in the training program, Energhx associates who were in the training program, go out and sign up accounts; is that correct?  You just -- you just said that, if I heard correctly.

DR. OGEDENGBE:  I just said that --


MR. SAFAYENI:  I would like a yes or no --


DR. OGEDENGBE:  -- they sign up their own --


MR. SAFAYENI:  -- you have had your chance, Dr. Ogedengbe.  You've had your chance to explain your evidence-in-chief --


MS. HARE:  Mr. Safayeni, could you tone down the tone?

MR. SAFAYENI:  I apologize but --


MS. HARE:  I think there is no point to get excited about this.  I am a little bit confused, too.

I heard you say that you are also doing energy audits.  Is that the main bulk of the work, or is it the retailing component?  Because I am confused, also, as to what is it that your business is doing.


DR. OGEDENGBE:  Yes.  So that is exactly what I have tried to explain.  Our business model is actually majored on the reduction of the consumption of the energy for our clients.

So what we have done, for us to have an -- you know, prove that our model can achieve that with our client, even though we propose that we have, as part of this response that is in these documents, that we have to plan to start general marketing.

So what we've looked at, you know, for us to have a key, you know, evidence that customers would buy into, why don't we, you know, prove this with our own accounts?

So what we have done is to prove this with our own account.  Now we've had, you know, a study that we have, and even publications that we've had.

So they are basically involved in, you know, using account, that this would be in their disposal for this process.

So that's exactly what, you know, we have done.  That's why we are limited to little accounts that we have with us.

MS. CONBOY:  I am going to interject here for a second.  If I understand what you're saying --


DR. OGEDENGBE:  Mm-hm.

MS. CONBOY:  -- is that you've got, let's say, nine people on staff or nine associates, as you call them.

Before you take your business model live --


DR. OGEDENGBE:  Outside, yes.

MS. CONBOY:  -- to which the service offering is going to reduce energy consumption --


DR. OGEDENGBE:  Yes.

MS. CONBOY:  -- you're saying, Why don't we test that out ourselves?


DR. OGEDENGBE:  Yes.

MS. CONBOY:  So why don't we sign ourselves up --


DR. OGEDENGBE:  Yes.

MS. CONBOY:  -- with a contract and see if our model works?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  Once we see it works or doesn't work, then we will take it to the general public.

DR. OGEDENGBE:  Definitely.

MS. CONBOY:  So what I think I hear you saying is that the clients, quote-unquote, that you have are your own associates?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  You are not going out, or at that point you did not go out and knock on doors and sell your business model elsewhere until you've done your test marketing?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  Is that correct?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  Is that where the misunderstanding is?

MR. SAFAYENI:  I must admit that now I am very confused, because the one contract that we have in the record, which is Mr. E.L., who is -- we have blanked out his personal information, there is no record anywhere of him being a green energy associate or having any association with Energhx.

To my understanding, he was an arm's-length third party who was signed up for an account, and was presumably -- somebody from Energhx interacted with him to have him sign up for that account.

So I would put to the witness that you did, in fact, sign up people who were not green energy associates.  Isn't that true?  Or were all of your customers also green energy associates?  And, if so, how do you explain?

DR. OGEDENGBE:  No.  What I would explain is that what do we mean by associates, in general fact, they're associates that are -- sales associates.  They are associates that just have interest in the business.

And then part of the interest, you know, in the business, you know, it is part of the agreement that we -- that was referenced.  I don't have the number.

The agreement that you looking at, if you look at that agreement, and then you see the statement of the contract, you will discover that the offering is not based on just the supply, but is the understanding of other mutually accepted, you know, interest, that this is what we're going to do.  Let's see if we can achieve this.  And they agree with that.

So that's exactly, you know, under which we have those as associates.  And it is part of the agreement -- during this period of either the case of the compliance audit or the case that we have in 2010, there is a record that shows that we have evolving agreement templates.  You know, there have been changes.  At the point, we have this type of associates that my friend is referring to as we put it in green energy, you know, partnership agreement.

So these are all -- they're associates that we have, you know, that they come, you know, to us.  Let's try and look at this, you know, and see if they can generate interest.

So it is beyond just supply.  There is what we are trying to achieve, that they feel this -- what you call it -- green energy credit that we can get as a result of our modelling, you know.

MR. SAFAYENI:  Okay.  So, I mean, just to clarify, again, it sounds you are -- because of some of the additional services that you were providing to these people, you are calling them associates, but in fact they're consumers, isn't that correct?

These are not employees of Energhx and they're not agents of Energhx who are being engaged to go out and do anything on behalf of Energhx.  It's a partnership or a contract that you are entering into with a consumer, isn't that correct?

DR. OGEDENGBE:  I have just explained what the meaning of "associate" is.  I'm not talking about consumers.  I am --


MR. SAFAYENI:  The contract I am talking about, sir, it says "consumer service agreement".  You can look at it if you'd like.

It is in Exhibit K2.  It is at tab F.  The contract that you are talking about as an associate agreement or an associate partnership, or whatever terminology that your corporation uses to talk about it, in fact, for the purposes of the regulation and for the purposes of the codes, for the purposes of the acts, is a consumer service agreement; it's not a partnership agreement with an associate.

Sorry, it is at tab F, F1 of Exhibit K2.

DR. OGEDENGBE:  I just want to go to the very first standard terms that, you know, we have in this agreement.  I'll just go through that very first paragraph.

I already mentioned that we have an agreement that we drafted, you know, within this development period, you know, that has different names.

You know, to the Board there is, on our record where we have an agreement that was called partnership agreement, you know, and a lot of trouble.

This one that my friend is referring to is called a consumer service agreement.  It is just the same thing that was what I did.

The standard terms starts with customer accept, you know, Energhx as exclusive supplier for electricity for a five-year term beginning on the date shown above.  Customer also make commitment to purchase the specified unit of credit on the specified Independent Green Energy Optional Power facility at the specified rate, and the right to obtain a green energy credit to the specified facility.

So I will stop there.

This is what I mean by common interest.  We are -- we were developing a proposal at that time.  We're developing a renewable energy project which -- the common interest there is that we will share the credit that comes from that.

Once we have that developed, you know, that forms exactly the model that we submitted to the Board.  So it is a mutually accepted interest, you know, that we have.

That's what I mean by these are our associates.

So that is just exactly what I am trying to talk about.

MR. SAFAYENI:  Okay.  I would appreciate it -- and I am willing to grant an indulgence to fully explain yourself and I recognize that the circumstances are such that everybody is doing this for the first time, but I am going to insist gently that in cross-examination you should answer my question as directly as possible and then wait for the next question.  

Not every question has to be a full recount of your business model.  I think we understand that.  It is on the record. 

MS. CONBOY:  Well, I don't know that I do understand the full business model.

MR. SAFAYENI:  I think an explanation is on the record.  Whether we understand it is something different.

The point I am making is that -- and the point I am putting to you is that Mr. E.L., who signed this consumer service agreement, did not go through the Energhx training program; is that correct?  He never took a course from you; is that correct? 

DR. OGEDENGBE:  Yes. 

MR. SAFAYENI:  And he never engaged in retailing to somebody else on your behalf; is that correct? 

DR. OGEDENGBE:  Yes.

MR. SAFAYENI:  Okay.  Thank you.  You also --

MS. HARE:  Sorry, just to make this crystal-clear, so E.L. is a customer?  He's not an associate.  He is a customer; correct?

DR. OGEDENGBE:  Yes.  What I'm saying is that I'm referring him as associate. 

MS. HARE:  Okay.  Everybody else --

DR. OGEDENGBE:  Because of a large interest.  So that is exactly my --

MS. HARE:  But how did you find this person?  You went door-to-door?

DR. OGEDENGBE:  He is a friend.  We attend the same church.

MR. SAFAYENI:  I won't be too much longer, but just briefly, you represented earlier that -- I asked you if anybody at Energhx, any of your associates, or any of your - I shouldn't use that term, because it has some confusion - any of your employees or agents or people who were going through your training had interacted with the public for the purpose of retailing or verification calls, and you said no.

I want it take you to page 3 of the response document.  We are still in tab 5 of the document binder, Exhibit K1. 

Now, at the second box down, it says:  
"Hiring, training and testing records for one salesperson and one verification representative."

There are two names there:  Haidar Al-Aubiydy - perhaps I am mispronouncing that - and Theresa Ogedengbe, as a salesperson and verification representative. 

Weren't these people engaged in going out, doing verification calls, trying to retail electricity?  Isn't that all a salesperson and verification representative would do? 

What was their role, if not interacting with the public for the purpose of selling electricity or verifying calls?

DR. OGEDENGBE:  I tried to explain.  I've explained this before and I will try to explain again.

These are, you know, associates in training.  And as I mentioned, because of our extensive curriculum, they are all engineers, you know.

So they are enrolled into our green energy associate program, you know, as engineers in training, as required by the Professional Engineers Act in Ontario.

You know, I expected to have professional engineers, you know, to supervise, and I will train them.

So these are people that will accept my partner -- that is Theresa Ogedengbe.  I'm talking about the first person, precisely.  He actually came up, you know, and then we have -- he passed the GEA 101, and I think even the following week, you know, during the period of the audit, he never even -- you know, he never even stayed in the program.

So we have a lot of people that you can refer to as associates here.  They will come up and then we -- they have a knowledge of the problem we're having with the issue of interim -- because they reviewed everything that is on the public, you know.  So people that we want to be with our company, with -- then when it come to knowledge of what we're going through, you know, actually affects them, they feel that they should move on.

So that is exactly the point that I am, you know...

MR. SAFAYENI:  So your position is that this Haidar Al-Aubiydy never engaged in --

DR. OGEDENGBE:  He never.

MR. SAFAYENI:  And what about Ms. Ogedengbe?  Did she ever engage in verification calls? 

DR. OGEDENGBE:  Yes, the verification, you know -- of course the script that you have –-

MR. SAFAYENI:  Yes.

DR. OGEDENGBE:  -- you know that you -- of course, we already established, you know, the fact that we have accounts that we enrolled as part of our -- you know, our procedures.

If you look -- if you had looked at, you know, the one of -- I mean, the recording, that probably -- it has been referenced, you know, as allegation here you're talking about, you know, the person she was, you know, verifying, is a family friend.  The husband is part of the associates.

She just called to just like, you know, try to just -- you know, all (indiscernible) and difficulty, the circumstances to go through -- she never had intention of even using that as a template, you know, verification or stuff.

So what I am trying to establish is the fact that, you know, she is involved, and then she's involved with verifying accounts of friends, family friends, you know.

So that's on the note that I provided.

MR. SAFAYENI:  But she was somebody who completed the Energhx training program, at least the GEA 101 program? 

DR. OGEDENGBE:  Oh, sure.

MR. SAFAYENI:  And she did engage in interacting with the public, by which I mean not somebody who was --

DR. OGEDENGBE:  I believe you are just going into go over and over --

MR. SAFAYENI:  Well, I'm –

DR. OGEDENGBE:  -- to explain the difference between associate and public, you know.

MR. SAFAYENI:  Well, I am trying to -- please don't interrupt me.  I am asking you a clear question.

The question is - and I am just trying to get a straight answer, because I have not gotten one so far - that she did engage in verifying a call with a member of the public, and by "a member of the public" I mean somebody who was not an employee or a sales agent of your company. 

DR. OGEDENGBE:  I will repeat myself again.

She is engaged in verifying the account of some people that we have already established they are associates. 

So I answered the question.

MR. SAFAYENI:  I want to take you to just two more documents, and then that will be -- I believe that will be all.

The first is the privacy and certification consent form.  This is in the Exhibit K2, which is the affidavit of Mr. Khan, and it is at Tab I.  And it is actually the first page.

So if we look at the first paragraph, it says:

"The Ontario Energy Board requires all gas marketers and electricity retailers, including Energhx, involved in door-to-door consumer sales, to confirm that each green energy associate has completed this GEA 101 training session.  In order to confirm my identity, I have submitted a government-issued photo identification."


So, first of all, can you explain to me why that refers to door-to-door consumer sales, if that was not part of your retailing activities?


DR. OGEDENGBE:  I think we will continue over -- you know, expressing these over and over again.  I have already explained, you know, the procedure, that we have a status and our position as a start-up company, you know, and that is exactly why we have to, you know, work through all of these.


When I've already said that, you know, I don't understand why my friend is continuing to expect, you know, that seeing things that we have along that development phase, that, you know, we have to do to make sure we comply -- all that's required as compliance, you know, should not be taken as evidence, you know, to prove that we are doing what we are not doing.


So we have this as part of what is required.  So, in any case, she has to, you know, go through there and sign these, and that's exactly why she has these, so depending on when we would actually be ready, you know, for public marketing.


MR. SAFAYENI:  Isn't it the case that because this only references GEA 101, which is one of the documents set out in the Energhx training materials, I believe at tab B2 -- isn't the case that no matter what the other programs were, perhaps for the engineering certification or for other services that Energhx supplied, that for the purposes of retailing, really the relevant course was GEA 101?


That was the course that they had to complete, that your employees or sales agents had to complete for the purposes of retailing?  That is what this document says.  Do you deny that?


DR. OGEDENGBE:  That is exactly.  I didn't deny that.  I have already explained that that is --


MR. SAFAYENI:  Thank you.


DR. OGEDENGBE:  Yes.


MR. SAFAYENI:  And, finally, I will take you to one last document, which is the -- it's still in the same tab, and it is just before the first blue sheet in that tab.


MS. CONBOY:  Sorry, could you repeat that for me?


MR. SAFAYENI:  Yes.  We are still at the Khan affidavit, which is Exhibit K2.  We're still at tab I.  But if you flip forward approximately seven or eight pages, right before the first blue sheet, you will see what is called an "admission form".


And if we look at the second page of the admission form is particularly what I am interested in, where it says:

"I have read and understood the following..."


Number 2 says:

"Trainees under this program are not confirmed and therefore are only entitled to payment based on 4 to 5 percent of IGEOpower sales on all energy supply contracted."


So I would put to you that that suggests that anybody who signs up as a trainee for this program, even if they haven't completed all of the training, the whole training curriculum you have set out in your response, this clearly contemplates, isn't that right, that they would go out and contract energy supply and, in fact, get a commission on that energy supply?


DR. OGEDENGBE:  Yes.  I have already explained.  I think the point is the same.


This is part of our formation period, you know, and formation training.  None of these associates -- because, you know, they have signed up accounts, none of them has been paid, you know, with these.


What I've explained, we need to set this up.  They are people that will eventually go out, you know, for the general marketing.  That's our intention, you know.


So I think that answer -- you know, is in response to your question.  So these people are ready, and ready and getting training.


But the fact is that they are engaged at this material time with accounts that are not considered as general public accounts.


MR. SAFAYENI:  And if the Panel will allow me one or two more additional questions?


Of the number of accounts that you've signed up right now, how many of those accounts are -- first of all, how many accounts have you signed up right now?


DR. OGEDENGBE:  Well, I --


MR. SAFAYENI:  Approximately.


DR. OGEDENGBE:  Maybe ten.


MR. SAFAYENI:  Of those accounts, how many agreements are signed by people who are not Energhx employees and are not Energhx sales agents?


DR. OGEDENGBE:  That are signed by -- that are not employees or associates, that are outside being employed or they're considered associates, but not, you know --


MR. SAFAYENI:  Employees or sales agents.


DR. OGEDENGBE:  -- sales agents?  Maybe three.


MR. SAFAYENI:  Everybody else -- so seven contracts are signed by people who are currently employees or currently sales agents; is that your position?


DR. OGEDENGBE:  As at that time.  I'm talking about at the time.


MR. SAFAYENI:  At the time of the inspection?


DR. OGEDENGBE:  Yes.


MR. SAFAYENI:  Okay, that's fine.  I have no further questions.


MS. HARE:  Thank you.  Ms. Djurdjevic, do you have any questions?


MR. DJURDJEVIC:  I have no questions for the witness.

Questions by the Board


MS. HARE:  I have a few questions.  Maybe Ms. Conboy has a few questions.


Could you explain to me the training program?  Was there an in-classroom session, or it was just a PowerPoint presentation given to your employees?


DR. OGEDENGBE:  Yes.  There are in-class sessions, and then we also have later -- you know, I think we have online sessions, but it's basically PowerPoint.


MS. HARE:  Yes.  But I am particularly interested in knowing, since we went into some detail looking at the training materials.  So what I am interested in knowing is whether somebody - maybe yourself, maybe somebody else - walked people through and explained in more detail what some of those things meant, or was it just take away the PowerPoint, study it and write the test?


DR. OGEDENGBE:  No.  There is no take away the PowerPoints.  You know, they have to listen to the presentation, and then basically there are materials that we explain that are just based on my understanding what we want to do, you know, just verbal.  But, you know, we try to put them in PowerPoint.


So there are extra, you know, disclosures that are, you know, part of what we are trying to achieve.


MS. HARE:  Who delivered that training, then?


DR. OGEDENGBE:  You said?


MS. HARE:  Who delivers the training?


DR. OGEDENGBE:  I initially, you know, delivered the substantive part of the training, and then later on one of the associates took over the responsibility, as well, you know, to get involved with the training, to assist in the training.


MS. HARE:  There were some things - you were familiar with the Energy Consumer Protection Act - that you didn't do that we talked about this morning with Mr. Mustillo.


For example, I don't think that you are denying that you had one employee twice only get 70 percent on the test --


DR. OGEDENGBE:  Yes.


MS. HARE:  -- which you know is not a passing number.


DR. OGEDENGBE:  Yes.


MS. HARE:  Yet you allowed that person to continue to do the contact with, as you say, associates?


DR. OGEDENGBE:  Yes.


MS. HARE:  Okay.


DR. OGEDENGBE:  Yes.  So this was someone clearly, you know, that even though -- I mean, the fact I have admitted, you know, she -- after the second attempt, had even written the same test, and I think she got, I think, 90.


So the fact is, you know, that we're looking at 

that -- you know, at that period, it is just, you know, to get people, since we have the continuous training we have.


So even though initially I said, after you failed twice, you know, we wouldn't want you to be part of us, but for her actually I admit I gave the concession to write a third time.  You know, so that's actually what happened.


MS. HARE:  I think I would just want to confirm that, at the time, you knew that that was contrary to what the code -- the Board's code and what the act said?


DR. OGEDENGBE:  Yes, I knew.  I knew, but she never -- she never started any business activity, you know, until she got the pass mark, but the mark that she got, you know, 70 percent she got twice, what she got by the time the auditor was around.


MS. CONBOY:  Sorry, she never started what?


DR. OGEDENGBE:  She never get engaged.  You know, she just refused to go, you know, and then she continued the training.  And then we have to administer the training the third time and she passed, but she wasn't involved, you know, with meeting the public, even though she signed up her own account later.

MS. HARE:  The only other question I had was with the one verification call, which you explained was somebody that knew you.

DR. OGEDENGBE:  Yes.

MS. HARE:  Is that the only verification call in that two-month period?  You had no other contract signed, so no other verification calls?

DR. OGEDENGBE:  Oh, definitely all the nine or 10 accounts that I said, you know, my partner actually was involved with the verification.  She does that.

MS. HARE:  Okay.  So there was more than one, but the audit only looked at the one?

DR. OGEDENGBE:  Yes.

MS. HARE:  I do have a couple of questions.

The first one is:  You mentioned a few times an interim licence.


DR. OGEDENGBE:  Yes.

MS. CONBOY:  What is the interim licence?

DR. OGEDENGBE:  The decision and order that we received on the 31st of October was the third decision, I think.  The only thing is that was not part of, you know, the evidence that you have on your file.  That was the order when the interim licence was issued.

What happened is that the first licence, you know, it expired October 2010.  So that was existing case that, you know, that led to the submission that I have, you know, before the ECPA came into force on January 1st.

So the case continued, you know, up until the October 31st, 2011.  We weren't given the interim licence, even though the case continued, and then in the letter and decision that you have the evidence, it was stated that:  Okay.  The case is continuing, so you can continue what you are doing, you know.

But we didn't have that interim licence that initially was given to us.  So the problem now is that, you know, we have extreme difficulties with activities without an interim licence, even though to us, internally, we know that we could engage in our activities as stated in those decisions that we have previously, like January and also in March.

But it was the one that we have, October 1st, 2011, that was where interim licence was given, was issued to us.

MS. CONBOY:  Okay.  So your understanding is that the first licence, then, that was subsequently extended -- so the ER-2009-0189, GM-2009-0188, as far as your understanding is, you could conduct a retailer business like anybody else in the province?

It wasn't an interim licence that limited what you could and could not do?

DR. OGEDENGBE:  Yes.  So I understand I could do that; right?

MS. CONBOY:  Okay.

DR. OGEDENGBE:  So the problem that I have now is that my associates, you know, have problem with that fact, that their engagement with the training and the things that we are business activity, there's any hope, you know, when we don't have an interim licence that we could display, that this is something the OEB gives to us.

So the letter that I have, you know, within the period of the audit is a communication between the Board and me, as a participant –- you know, as a consultant.

Now, I went -- my problem lies at, you know, trying to explain to my associates whether we can continue and there is hope in what we're trying to develop without an interim licence, which eventually came, you know, with the third -- the proceedings that we have, October 31st, 2011.

MS. CONBOY:  You had mentioned earlier -- and unfortunately, I don't have the text in front of me -- but that you had the one associate that did the test a couple of times, and then you allowed her to do the test a third time.

After the second time, you had said that you told the salesperson that they couldn't conduct their business, but then after they got 90 percent, he or she got 90 percent, that she could go and find some associates, or something like -- is that what you were saying?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  Okay.  So those people who did pass the test -–

DR. OGEDENGBE:  Okay.

MS. CONBOY:  -- I think you said there were seven people, who -- maybe one of those didn't pass the test.  But the six people that did pass the test, they -- you found one associate at your church.

Did they find other people who became what you called interested?  Have an interest in the building and become associates?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  Okay.  How did they find those people?

DR. OGEDENGBE:  They are acquaintances, maybe, you know, friends.

MS. CONBOY:  Okay.

DR. OGEDENGBE:  Yeah, and then -- basically friends, you know.

MS. CONBOY:  Okay.

DR. OGEDENGBE:  And then, you know -- or their parents.

MS. CONBOY:  Okay.

DR. OGEDENGBE:  Yes.

MS. CONBOY:  So they would meet a friend at a social occasion or give them a call, and say that I'm part of this startup group --


DR. OGEDENGBE:  Okay.

MS. CONBOY:  -- and this is what we're all about and this is what we're offering; are you interested in becoming an associate?

DR. OGEDENGBE:  Yes.  So --


MS. CONBOY:  Is that right?

DR. OGEDENGBE:  Yes, that's basically what they do.

MS. CONBOY:  Okay.

DR. OGEDENGBE:  Try to explain to them what we're trying to prove, what we call the demand-side monitoring study, that is what we hope to achieve, you know, conservation, you know, and stuff like that, you know.

And then this is something that, as they know them, you know, engineers, and this is a prospect that we could do things.

So they basically got interested based on, you know, the interest of one some -- support their friend, to engage in the engineering profession that they study, and then see the possibility also themselves, getting a green energy credit as a result of the findings that we could have.

MS. CONBOY:  Now, did you see that the obligation -- like, what would be different if one of your salespeople would see their friend in a social situation and talk about the business model?  What obligations would that salesperson have that would be different than what they would have if they knocked on a stranger's door?

When you rolled out this concept and they walked down and knocked on the door of somebody they didn't know, do you see -- would there be a difference in terms of ID badge, business card, information?

DR. OGEDENGBE:  Basically, no.  There wouldn't be any additional obligation other than, you know, what they will have learned through the period of the training.

And then also from the fact that we considered the opportunity, in that we don't have the interim licence at our period.  We actually looked at it as an opportunity for us to, you know, fine-tune our procedural -- they learn, we learn the procedures and then we get ready so that by the time we have that licence and then we've fine-tuned, you know, the benefits that we can communicate in terms of marketing, you know, to the general public, they are fully equipped and they have the facts.

MS. CONBOY:  So there is a difference in your mind, then, between -- reaching out to your friends and your parents to sign them up with these contracts is part of the learning experience before you actually go live - for lack of a better way of saying it - to the general public?

DR. OGEDENGBE:  Yes.

MS. CONBOY:  I see.  Okay.  Other than the fact that I think we're going to need to see that October 31st interim...

MR. DJURDJEVIC:  We do have a copy of it now?

MS. CONBOY:  I would like to see that, please.

MS. HARE:  So we will give that an exhibit number.

MR. DJURDJEVIC:  Let me just make sure I have the right document.  

[Ms. Djurdjevic passes document to Board Panel,

compliance counsel and Dr. Ogedengbe]

MR. DJURDJEVIC:  This will be Exhibit K8.
EXHIBIT NO. K8:  DECISION AND ORDER DATED OCTOBER 31, 2011

MR. DJURDJEVIC:  I do point out that on page 2 towards the bottom, the Board ordered the existing electricity and gas marketer licence just extended.  So, again, there is no reference to an interim licence.

DR. OGEDENGBE:  So that's the -- that was the last order.  That was the only time that we have, in addition to this, a separate licence, you know, that we could display for the public.  That was the only time we have that issued.  Other procedures, you know, prior to these, October 31st, we -- there wasn't any.

MS. HARE:  I will just take a minute to look at it.

MS. CONBOY:  Sorry.  How did you interpret a final decision on these applications has not yet been made?  What does that... As we have heard, I don't see the words "interim licence" here.

So I am not sure what's turning on that, but I also see in here it talks about final decisions on the applications.  I just want to give you an opportunity to comment on that, if you have any comments.  You may not, Dr. Ogedengbe.

DR. OGEDENGBE:  No.  The comment I have is the fact that this document, you know, came like other previous documents, you know, but this document is a complete attachment of interim licence.  That is not part of this.

So this document actually came.  This document, I think there are -- because it is communicated by e-mail, we always have it by e-mail.  So we have, in addition to this, you know, attachment of an interim licence for gas and attachment of interim licence for electricity.

These were omitted in the previous --


MS. CONBOY:  Sorry.  Were you expecting to get something that looked like a certificate that you could put up on the wall and that is not what you got, so you are figuring that this was an interim licence?  The final licence was going to look like a certificate that you could...

DR. OGEDENGBE:  No.

MS. CONBOY:  No?

DR. OGEDENGBE:  The interim -- if you look at a copy of the licence that we have, I think it's in the binder document you have.  I think it is tab 4; right?

MR. SAFAYENI:  That's right.

DR. OGEDENGBE:  Tab 4, you will find the document.  Do you have that?  This whole document came with this decision and order; right?

MS. CONBOY:  Yes.

DR. OGEDENGBE:  And that spelled out that, you know, issued -- you know, amended October 31st, 2011.

Normally, you know, according to the code, you know, for retailers and gas marketer, we have this licence to be hanged in our place of business to show that we are licensed to do what we are doing.

So this was issued on the October 31st, you know, but weren't issued with the submissions we have prior to that date.  So that's the reference that I am making.

MS. CONBOY:  Thank you.

MS. HARE:  Thank you very much, Dr. Ogedengbe.

You are now excused.

DR. OGEDENGBE:  Thank you.

MS. HARE:  We are going to take a five-minute recess, during which we are going to establish the schedule for submissions.  We will come back in five minutes.  Thank you.

--- Recess taken at 4:20 p.m.

--- On resuming at 4:33 p.m. 

MS. HARE:  Please be seated. 

The Panel would like to receive written submissions, and our dates are, from compliance counsel, Friday, February the 10th for your submission, and then from Dr. Ogedengbe, and if Board Staff chooses to make a submission, on February 17th, so one week following receipt of submission from compliance counsel.

I would like to remind all parties that the purpose of submissions are to summarize the case, but not to introduce new information or new evidence.  So certainly reference to the transcript or any of the information that's been filed is what we would like to see, but no new information.

And at that point the record will be closed.

Are there any questions? 

MR. SAFAYENI:  I assume that the submissions could address both the allegations and penalty? 

MS. HARE:  Yes.  A very good clarification.  Thank you.  Okay.  Any other questions?  Okay.  Well, thank you very much.  We are adjourned. 

--- Whereupon the hearing adjourned at 4:34 p.m.
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