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Monday, February 13, 2012

--- On commencing at 9:34 a.m.

MS. SPOEL:  Good morning.  Please be seated.  We're here this morning to continue with the Union Gas demand side management plan.  Before we start, are there any preliminary matters?

Mr. Smith, I understand you have a witness panel here, or a witness, and we'll probably start with swearing the witness, and then we'll get on with things.

MR. SMITH:  Yes, it's Mr. Boulton.  If I could have him sworn, that would be appreciated.  Thank you.
UNION GAS LIMITED - PANEL 1

Keith Boulton, Sworn
Examination by Mr. Smith

MR. SMITH:  Members of the Board, you should have a copy of Mr. Bolt's CV, and I just ask that that be marked as an exhibit.

MR. MILLAR:  Exhibit K2.1, Mr. Boulton's CV.
EXHIBIT NO. K2.1:  Keith Boulton's CV.

MR. SMITH:  Mr. Boulton, I understand you are the director of energy conservation strategy at Union Gas Limited?

MR. BOULTON:  I am.

MR. SMITH:  And you've held that position for the past four years?

MR. BOULTON:  That's correct.

MR. SMITH:  Thank you.  I have no further questions.

MS. SPOEL:  Mr. Elson, I understand you're acting --


MR. ELSON:  Pollution Probe.

MS. SPOEL:  -- for Pollution Probe today?

MR. ELSON:  Yes, that's right.

MS. SPOEL:  All right.  I think that... .

MR. ELSON:  Why don't I go ahead?

MS. SPOEL:  Go ahead with your cross-examination.  We have your documents that you filed on Friday.

MR. ELSON:  That's right.

MR. MILLAR:  Madam Chair, would you like those marked for identification?

MS. SPOEL:  Yes, I think that would be a good idea.

MR. MILLAR:  Exhibit K2.2, the Pollution Probe cross-examination reference book.
EXHIBIT NO. K2.2:  POLLUTION PROBE CROSS-EXAMINATION REFERENCE BOOK

MS. SPOEL:  Thank you.
Cross-Examination by Mr. Elson

MR. ELSON:  Good morning, Mr. Boulton.

MR. BOULTON:  Good morning.

MR. ELSON:  My name is Kent Elson on behalf of Pollution Probe, and I'm here with Jack Gibbons, as well, from Pollution Probe.  I'm going to ask you some questions today about demand side management variance account, and I'll be referring to our cross-examination reference book, which has been marked as Exhibit 2.2.  Do you have that in front of you?

MR. BOULTON:  I do.

MR. ELSON:  So I think I'll start with a bit of background on the guidelines and Union's DSM programs.  And I'd ask you to turn to tab 1 of the reference book.  Does your copy have tabs in it?

MR. BOULTON:  It does not, but I have the page numbers.

MR. ELSON:  Why don't I give you a copy with tabs?

MR. BOULTON:  Sure.  That's fine.  Thank you.

MR. ELSON:  At tab 1 are the Demand Side Management Guidelines For Natural Gas Utilities.  And I would ask you to refer to page 4 of the guidelines, which is page 2 of the reference book.

And at page 4, according to the guidelines, the first objective of natural gas DSM programs should be the maximization of cost-effective natural gas savings?

MR. BOULTON:  That's correct.

MR. ELSON:  I would ask you to turn to tab 2 of the reference book, again.

This table shows the target yields for three of Union's proposed 2012 DSM programs?

MR. BOULTON:  Correct.

MR. ELSON:  And these measure the number of cubic metres of gas saved per dollar of expenditure?

MR. BOULTON:  They do.  Cubic metre of gas savings per total dollars spent.  I would just point out for the purposes of the settlement agreement, where we've used cost-effectiveness, we've actually used the lifetime cumulative cubic metre target divided by the promotion and incentive costs as opposed to total costs.

So if I -- just by way of an example, the large industrial T1/rate 100 number of 220.6 cubic metres in your chart, that's assuming the billion cubic metre -- if you look at the footnote, that's using the full 1 billion cubic metre number divided by 4.5 million.

In fact, the way we would calculate this, if you actually turn to your page 7, which is your budget, the budget table, if you look at large industrial T1/rate 100 incentive and promotion costs of $3.587 million, if you do that math - so the billion divided by 3.5 - you would end up with 278 cubic metres per dollar.

So I just wanted to point that out in terms of how we would use this for settlement purposes.  And the language we have used in the settlement, cost-effectiveness is the target divided by the promotion incentive costs, not the total costs.  And that would be equally true for the other three data points in that first table.

MR. ELSON:  So that's just another method of
getting --


MR. BOULTON:  It is, yeah.  I just wanted to point out that that's -- when we talk about our resource acquisition scorecard and how we set the targets for year 2 and 3, we used cost-effectiveness, and it's based on the math I've just done as opposed to the math you've shown here.

MR. ELSON:  So your math would come to 278 --


MR. BOULTON:  Correct.

MR. ELSON:  -- cubic metres?

MR. BOULTON:  Yeah.  And if it's of some help, the residential/commercial small industrial would be 77.3 and the low income would be 7.4.

MR. ELSON:  So that the numbers you provide are in line with -- proportionally, between the programs, the numbers that we have?

MR. BOULTON:  They are, yes.

MR. ELSON:  And those numbers measure the cost-effectiveness of the DSM programs?

MR. BOULTON:  They do.

MR. ELSON:  And the top table shows that the yields for large industrial programs are significantly higher?

MR. BOULTON:  That's correct.  And that's always been true, yes.

MR. ELSON:  Now, the table at the bottom provides some calculations of the relative cost-effectiveness by rate class.  And this table shows that large industrial is 3.7 times more cost effective than the residential, commercial and small industrial resource acquisition program?

MR. BOULTON:  That's correct.

MR. ELSON:  Is that an accurate number?

MR. BOULTON:  Yeah.  I think if you use the updated numbers I've used, it's 3.6, but I think it's reflective of the point.

MR. ELSON:  And the large industrial program is 35 times more cost effective than the low-income program?

MR. BOULTON:  Again, my math would be 37, but, again, I would agree with the point.

MR. ELSON:  Thank you.  I will move on, I think, to the DMSVA, in particular, and refer back to tab 1 of the reference book, which again is Exhibit K2.2.

And on page 34 of the guidelines, according to the guidelines, the DMSVA allows utilities to spend 15 percent above their approved annual DSM budget "to aggressively pursue programs which prove to be very successful?"

MR. BOULTON:  Yeah.

MR. ELSON:  Union's 2012 DSM budget is approximately $30.9 million; is that right?

MR. BOULTON:  That's correct.

MR. ELSON:  So the maximum value for the DSMVA for 2012 would be approximately $4.6 million?

MR. BOULTON:  That's correct.

MR. ELSON:  And that's 30 million times -- 15 percent of $30 million?

MR. BOULTON:  Correct.

MR. ELSON:  I've reproduced those numbers at tab 11 of the reference book, which is page 54 of the reference book in the first table.

Now, the settlement agreement would cap the DMSVA spending on large industrial DSM programs at $764,000; is that right?

MR. BOULTON:  That's correct.

MR. ELSON:  And I won't turn to it, but that reference is the settlement agreement, page 25, paragraph 9.

So while the guidelines permit Union to spend 4.6 million of DSMVA funds, the settlement agreement, if approved, would put a cap at $764,000?

MR. BOULTON:  That's correct.

MR. ELSON:  Which is a reduction of $3.87 million, approximately?

MR. BOULTON:  Yeah.  I agree with the math.

MR. ELSON:  And that, on the table at tab 11, is line C -- I apologize, line D.

I ask you to refer to tab 4 of the reference book and page 17 of the reference book.  Here, it says that the net TRC benefit cost ratio for large industrial programs is 16.6 to 1?

MR. BOULTON:  That's correct.

MR. ELSON:  And that's an accurate number?

MR. BOULTON:  Yes, it is.

MR. ELSON:  And that's based on a three-year historical average?

MR. BOULTON:  That's correct.

MR. ELSON:  So $1 of costs results in $16 of benefits, present value?

MR. BOULTON:  Correct.

MR. ELSON:  So if Union were allowed to spend an extra $3.8 million on large industrial DSM, then based on that three-year average, it would generate approximately an additional $64 million of TRC net benefits?

MR. BOULTON:  Yeah.  In terms of, you know, if there was an unconstrained market, with unlimited potential, that that's how the math would work, yes.

MR. ELSON:  So based on that TRC number, you would come up with 64 million?

MR. BOULTON:  Sure.  Yes.  Correct.

MR. ELSON:  And again, that number is summarized in tab 11 at line F.  I'm going to ask you some questions about the potential rate impacts of removing the cap on industrial DSMVA.

MR. BOULTON:  Okay.

MR. ELSON:  If Union were to spend an extra $3.8 million on large industrial DSM programs, this additional cost would be passed on to its large industrial customers in a subsequent year?

MR. BOULTON:  Correct.

MR. ELSON:  Would any other costs be passed on to large industrial customers?

MR. BOULTON:  I'm not sure I understand your question.  So the incremental spend would be passed on.


MR. ELSON:  Would there be any other additional costs?  What would be the impact of spending $3.8 million of DSMVA funds?

MR. BOULTON:  I don't believe there's any other costs that would pass through, assuming that we've hit our maximum SSM for that scorecard.  So to the extent that you used the full 3.8 to hit the full maximum SSM, then the applicable SSM for the scorecard would also be passed through.

MR. ELSON:  So the increase would be 3.8 million?

MR. BOULTON:  Correct.

MR. ELSON:  So putting these costs in context, at tab 5 of this reference book, the Pollution Probe reference book, is a table that was provided by Union in response to an information request.  And it shows the forecast Union delivery costs and gas costs for large industrial customers in 2012?

MR. BOULTON:  Correct.

MR. ELSON:  And at the first table, the total delivery costs for 2012 between Rate 100 and Rate T1 would be about $60 million?

MR. BOULTON:  That's correct.

MR. ELSON:  And the total gas commodity costs, based on the Dawn spot price of February 6th, would be $724 million?

MR. BOULTON:  That's correct.

MR. ELSON:  And are those accurate figures, or a good estimate?

MR. BOULTON:  Well, I mean, I agree with the math.  I can't comment on, you know, whether these rate -- these customers in these rate classes buy a hundred percent of their gas on the spot market.  So I think for illustrative purposes I can agree, but in terms of how these customers actually buy their gas, they wouldn't be buying it all on spot.

MR. ELSON:  Would you agree that that spot price is relatively low in comparison to the rates over the last few years?

MR. BOULTON:  Generally speaking, I would agree with that.

MR. ELSON:  So most likely they would be paying that rate, or possibly higher?

MR. BOULTON:  Yeah.

MR. ELSON:  Again, turning to tab 11, the table at the bottom, row J includes the total forecast costs for large industrial customers, and that is $784 million?

MR. BOULTON:  Correct.

MR. ELSON:  And that's the number that we just discussed?

MR. BOULTON:  Yes.

MR. ELSON:  Now, as we noted before, if the partial settlement agreement's proposed cap on Union's large industrial DSMVA spending is not accepted, the large industrial DSM could rise by $3.8 million?

MR. BOULTON:  It could.  We've never ever spent that kind of money in those rate classes.

MR. ELSON:  But that's the potential?

MR. BOULTON:  That would be the potential budget available, sure.

MR. ELSON:  And $3.8 million is about half of one percent of the total forecast costs of $785 million for large industrial customers in 2012?

MR. BOULTON:  That's correct.

MR. ELSON:  So the impact, if all of those additional DSM funds were to be spent, would be about half of one percent of total forecast costs?

MR. BOULTON:  That's correct.

MR. ELSON:  Please refer to tab 6.  Tab 6 contains excerpts from the Independent Electricity Operator's monthly market reports.  And according to figure 16 on page 19 of the reference book - this is from the December 2009 monthly market report - it states that the price of natural gas in December 2008 was greater than $7?

MR. BOULTON:  Looks accurate.

MR. ELSON:  And that's per a million BTU?

MR. BOULTON:  Canadian dollars per million BTU, yeah.

MR. ELSON:  If you go two pages forward, which is page 21 of the reference book, you'll find figure 16 from the December 2011 report.  And according to this page, the Henry Hub price of natural gas was between $3 and $3.50 per million BTU?

MR. BOULTON:  Correct.

MR. ELSON:  So based on those figures, the gas commodity costs in December of 2008 were approximately double what they were in December 2011?

MR. BOULTON:  That's correct.

MR. ELSON:  And therefore on an annualized basis, the gas commodity costs of Union's large industrial customers have fallen by approximately half?

MR. BOULTON:  Yeah.  Seems correct.

MR. ELSON:  And that would have been a drop of approximately 7- to $800 million, based on the forecast numbers that we looked at before?

MR. BOULTON:  Yeah, I -- without doing the math, I mean, directionally, I would agree with your point.

MR. ELSON:  It would have dropped by hundreds of millions of dollars?

MR. BOULTON:  Yeah.

MR. ELSON:  I'm going to ask you some questions about the potential impact of increased large industrial DSM on productivity and GDP growth.

Union's large industrial DSM programs provide its large industrial customers with information and financial incentives to increase their productivity through conservation?

MR. BOULTON:  I would agree with that.

MR. ELSON:  And that is to increase the dollar value of their output per cubic metre of natural gas consumed?

MR. BOULTON:  Sorry, can you say that one more time?

MR. ELSON:  That the programs would increase the dollar value of their output per cubic metre of natural gas consumed?  They could create the same amount or more with less natural gas?

MR. BOULTON:  Yes, I believe that's correct.

MR. ELSON:  I guess another way of saying that is that DSM programs would lead to improved efficiency and improved productivity?

MR. BOULTON:  Yes, that's where -- I would certainly agree it's a productivity improvement.  To the extent they produce more or less, I think that's why I was hesitating.  I think the point is that they would be more cost effective.

MR. ELSON:  More cost effective and more productive?

MR. BOULTON:  Correct.  I would agree with that.

MR. ELSON:  Tab 7 includes the executive summary of the CME's report, "Advancing Opportunities in Energy Management in Ontario Industrial and Manufacturing Sector."


I'd ask you to turn to page 3 of that report, which is page 25 of the reference book, and I'll read the underlined portions:
"If all the remaining economically feasible best practices were implemented, total Ontario industrial energy use would be estimated to decrease from 2007 levels by 110 petajoules in 2013.  These savings would represent a 29 percent reduction in yearly energy use in 2030."

Moving down to the next paragraph:
"Natural gas use is estimated to decrease by 106 petajoules over the reference case scenario natural gas use in 2030.  This is 50 percent of the total 20030 industry savings."

Do you think those estimates are reasonable?

MR. BOULTON:  Well, you know, I can't -- I can't agree or disagree, I suppose, with the numbers.  I didn't -- you know, this is not a study that I did or I'm aware of all of the assumptions that went it into.

However, I would say directionally, you know, our experience and the work that we have done would suggest that there are still significant energy savings to be had in this market, and that's why Union supports the ongoing energy DSM programs for large industrials over the long term.

But in terms of the 50 percent number, I can't support that number versus -- or I don't dispute that number either, I guess, from that perspective.

MR. ELSON:  Thank you.  And if you could please turn to tab 8, this tab includes the executive summary of the Canadian Council of Chief Executives' report, "Energy Wise Canada, Building a Culture of Energy Conservation."

On the following page, which is page 27 of the reference book, I've side-barred a paragraph that I'm going to read.  This is the Canadian Council of Chief Executives.  It says:
"Fundamentally, however, Canada needs to begin with a renewed commitment to energy conservation.  We must use existing and future energy supplies as efficiently as possible, embracing the maxim that the cheapest form of energy is the unit that is not used.  Better conservation practices will help insulate Canadians from volatile energy prices, reduce costs for public institutions, such as schools and hospitals, and improve the international competitiveness of Canadian companies."

Would you agree with that statement?

MR. BOULTON:  I would say generally I agree and support that statement.

MR. ELSON:  On page 29 of the reference book, which is page 4 of the Council of Chief Executives' report, I've side-barred another portion.  It says:
"The bottom line is that governments must resist the temptation to shield Canadians from higher energy prices.  By any reasonable measure, energy remains a comparative bargain for Canadians."

Would you agree with that statement in general?

MR. BOULTON:  Well, I think in general I agree with the statement.  My read of this section was this was largely more referring to the electricity sector than the gas sector.

From my perspective, currently in our regime, natural gas is -- there are no protections.  The gas commodity is openly traded on the North American market and customers pay the true cost of natural gas.

So there are no policies in place to limit natural gas costs to consumers.  So I actually read this more as an electricity comment than a gas comment.  But, you know, generally speaking, you know, customers pay the full cost of gas.

MR. ELSON:  On tab 9, we have included remarks by Bank of Canada Governor Mark Carney made to the Empire Club of Canada and the Canadian Club of Toronto.  And, again, this is in the Pollution Probe reference book, Exhibit K2.2.  And turning to page 40 of the reference book, Governor Carney says:
"In a world where deleveraging holds back demand in our traditional foreign markets, the imperative is for Canadian companies to invest in improving their productivity and to access fast-growing emerging markets.  This would be good for Canadian companies and good for Canada.  Indeed, it is the only sustainable option available.  A virtuous cycle of increased investment and increased productivity would increase the debt-carrying capacity of all through higher wage, greater profits and higher government revenues.  This should be our common focus."

In this paragraph, Governor Carney is advocating for increased investment and increased productivity; is that right?

MR. BOULTON:  That's my read of it, yeah.

MR. ELSON:  And would you agree with those statements generally?

MR. BOULTON:  Well, this whole passage, I would say I'm not an economist, so I really can't speak to any of this, except to say that if -- that improving Ontario manufacturers' productivity is a good thing, and to the extent that DSM can play a significant role in achieving that goal, that's also a good thing.  And so from that perspective, I support improving productivity within the Ontario manufacturing base.

MR. ELSON:  So Union would agree that DSM financial incentives will encourage industries to increase their investment spending and productivity?

MR. BOULTON:  I would agree.

MR. ELSON:  Finally, I'll turn to tab 10.  This tab contains a report by the Center for Spacial Economics entitled, "The Economic Impacts of Reducing Natural Gas Use in Ontario", authored, I believe, by Dr. Ernie Stokes.

As the title suggests, this report describes the economic impacts of reducing natural gas use, and some of those conclusions are summarized in table 1 at page 7 of the report, which is page 49 of the reference book.

I'd like to focus on the middle column here.  This is the forecast impacts for 2021.  Do you see that column there?

MR. BOULTON:  I do, yes.

MR. ELSON:  And starting at the bottom, this is based on a difference in natural gas of 16 percent, so a 16 percent reduction in natural gas usage.

MR. BOULTON:  I see that, yeah.

MR. ELSON:  And then moving back up to the top, Mr. Stokes predicts that that would lead to a $5.5 billion increase in real GDP?

MR. BOULTON:  Yes, I see that.

MR. ELSON:  And moving down to the next number I've circled here, it would lead to a 33,000 person increase in employment?

MR. BOULTON:  I see that number.

MR. ELSON:  And it would raise corporate profits by $446 million?

MR. BOULTON:  I see that number.  I guess if -- I want to be clear, I suppose.  I'm not agreeing with these numbers.  I'm simply saying you're pointing me to them.  I can see them.

MR. ELSON:  Okay.  And I'll point out the last one, and then I'll ask you another question.

The last number that I've circled here is a reduction in the provincial deficit, by $479 million.

MR. BOULTON:  I see that number, yeah.

MR. ELSON:  And I won't ask you to agree or disagree with the specific numbers in this report, but would you agree with the general conclusion that conservation programs will lead to improved productivity and GDP growth?

MR. BOULTON:  I agree with that.

MR. ELSON:  I have no other questions.  Thank you.

MS. SPOEL:  Thank you, Mr. Elson.

Mr. Smith, do you have re-examination?
Re-Examination by Mr. Smith


MR. SMITH:  Just briefly, thank you, members of the Board.  Mr. Boulton, can you turn to page 54, please?

You were asked about row F; do you recall that?

MR. BOULTON:  I do.

MR. SMITH:  And you indicated that Union has never spent that kind of money.  Can you explain what you meant by that?

MR. BOULTON:  Sure.  If I can actually refer people to -- it's appendix A of our settlement agreement.  I have a chart that may be helpful.

Appendix A, page 48.  You should see a table, top right-hand corner, labelled:  "Final, January 11, 2012."

What you'll see here are 2009, '10 and '11 costs for the different program types, and specifically we're looking at incentive and promotion costs.  If I can refer you to middle block of the page, you'll see:  "Industrial Rate 100/T1."  And I apologize, it's kind of fine print, but --


MR. SMITH:  Sorry, Mr. Boulton.  Middle of the page, on the left-hand side?

MR. BOULTON:  Sorry.  Left-hand site.  Middle of the page, you'll see a title says:  "Industrial Rate 100/T1".

MR. SMITH:  Yes.

MR. BOULTON:  And you'll see "O&M, equipment and engagement, education, studies, assessments" as the subtitles.  Moving to the right, you would then see the incentive spend, further to the right, the promotion spend, and then the total cost.

And if you look at the "Total" line of that block, you would see for 2009 a spend of $2.2 million.  So that is on strictly promotion and incentive costs used to deliver the programs.

If you then move to 2010, which is the block of data in the middle of the page -- so continue to the right on the same row -- you would see that we spent $2.05 million in promotion and incentive costs.

And if you continue to go to the right, you'll look at 2011.  You'll see that we spent $4.1 million.  And I would point out that 2011 was the biggest year we've ever had in our history for the industrial rate classes, and we spent $4.1 million.

So when I mention that we've never spend the kind of money, I think, and Pollution Probe's questioning suggested that we would spend an additional 3.8 in addition to what we've already budgeted, I was referring to this number in the sense that we have never spent those kinds of dollars, utilizing that amount of DSMVA, ever before.  So we spent $4.1 million in our best year.

And I'd like to further point out, if I can refer you to, actually, page 8 of our settlement agreement, on page 8 of the settlement agreement, you would see our budget table.  And if I can just refer you to -- looking at the left-hand column, second major heading down, you'll see "Large Industrial T1/Rate 100"?

MR. SMITH:  Yes.

MR. BOULTON:  And the first sub-line is "Large Industrial T1/Rate 100 Incentive and Promotions."

If you move to the first column of data, which is 2012, you'll see that in our settlement agreement we have $3.587 million budgeted for that program.

If you take that $3.587 million, and in our settlement we've agreed to a DSMVA cap of $764,000 dollars that's available for that program, you would come to -- once we added inflation, you would come to approximately $4.4 million.

MR. SMITH:  So that's 3.587 plus 764; is that correct?

MR. BOULTON:  That's correct.  So from Union's perspective, you know, our biggest year ever, we spent 4.1 on promotion and incentives, and this settlement agreement proposes that we would have budget flexibility to spend up to 4.4, with similar types of targets.

MR. SMITH:  Just focussing specifically on the DSMVA, Mr. Boulton, historically, how much of the DMSVA has Union accessed?

MR. BOULTON:  If I look at the total amount of overspend, 2008, we spent 1.559 million; 2009, we spent 1.468 million over the budget; 2010, we underspent by $1 million, approximately $1 million; and in 2011, we overspent by 947,000.

MR. SMITH:  And is that limited to Rate 100/T1?

MR. BOULTON:  No, that's overall.  And this was in a framework where we had an unconstrained ability to move money to whichever rate class or program we chose fit, subject to the Board's 30 percent transfer notification Rule.

MR. SMITH:  Thank you.  Those are my questions.

MS. SPOEL:  Thank you, Mr. Smith.

We had indicated in our procedural order that we would provide a break following the examination, in order to prepare your argument.  Mr. Elson, what would be a reasonable amount of time, do you think?

MR. ELSON:  For a break, 15 minutes should be fine.

MS. SPOEL:  Right.  Well, let's -- maybe other parties wanted to make argument, as well.  Let's take half an hour, just to make sure that everybody has time to be prepared, and we'll come back at a quarter to 11:00.

--- Recess taken at 10:12 a.m.

--- On resuming at 10:49 a.m.

MS. SPOEL:  Please be seated.

All right.  So we'll hear first from Pollution Probe, and then our proposal is that Union will have an opportunity, obviously, to respond, and then any other parties in support of the settlement agreement, and then Pollution Probe will have some reply.

Is that an acceptable way to proceed?

All right, Mr. Elson, start with you.
Submissions by Mr. Elson

MR. ELSON:  Thank you.  Pollution Probe submits that a cap on industrial DMSVA is contrary to the DSM guidelines and is contrary to the public interest.  And today I'm going to discuss four interrelated reasons why the cap should be rejected.

So the first, as I said, is that the cap is contrary to the guidelines.  The first objective of the guidelines is the maximization of cost-effective natural gas savings.  The reference to that is in our reference book, tab 1, page 4 of the guidelines.

The cap is contrary to that primary objective.  Large industrial programs are far more cost-effective than other rate classes.  Again, the table at tab 2 of the Pollution Probe reference book puts some numbers to that assertion.

According to Mr. Boulton's numbers, the large industrial programs are 37 times more cost effective than low-income programs, and 3.6 times more cost-effective than programs in other rate classes.

What the cap does is it prevents Union from allocating DMSVA funding according to which program is most cost-effective, and in that way it clearly conflicts with the primary objective in the guidelines.

It's also contrary to the specific goals set out in the guidelines regarding the DMSVA.  The DMSVA is meant to allow the natural gas utilities to aggressively pursue programs which prove to be very successful, and that line I've quoted word for word from page 34 of the guidelines.

Again, the proposed cap interferes with that goal, because it allocates DMSVA funds based on rate class, even if that means that a more successful large industrial program would be passed over in favour of a less successful program from another rate class.

The guidelines clearly say the DMSVA funds should go to the most successful programs, and the cap hinders this.

Furthermore, the guidelines don't restrict the DMSVA by rate class; in other words, they don't put a cap on large industrial DMSVA spending.

The Board could have decided to have done so, and it didn't, and Pollution Probe submits that that's the right decision; and, instead, DMSVA funding should be allocated to the most successful program.

So the second reason that the cap should be rejected is that it's not in the best interests of industrial customers, because increased large industrial DMSVA spending creates big benefits for large industrial customers as a whole, but has a minimal or even trivial impact on rates when viewed in context.

Most of the numbers supporting this argument are at tab 11 of the Pollution Probe reference book.  If large industrial DMSVA is capped, 3.8 million of the DMSVA is off limits for large industrial programs.  If that entire amount were allocated to large industrial program, that would result in an increase of rates of just less than half of 1 percent.  And this is in a context where natural gas prices have decreased significantly over the last couple of years.

So this rate impact, or the impact on rate predictability, is very small in comparison with the overall savings benefits.  And, again, this stems from the large industrial DSM 16:1 benefit-to-cost ratio.

So a 3.8 million increase in spending would lead to a $64 million savings overall for large industrial customers.

And so for those reasons, Pollution Probe argues that it's not in the best interests of large industrial customers and that the rate impact or the impact on rate predictability is not an important factor here.

More generally, this cap, if approved by the Board, would represent a bureaucratic restriction on the freedom of Union to allocate its spending to the most efficient uses.  It would have the effect of micromanaging Union's DSM spending by adding an unnecessary restriction on top of the existing guidelines, which just say that it should go to the most successful program.

It would potentially interfere with Union spending its funds on the most productive or successful programs.

The fourth reason is that the cap is in the public interest -- Jack has corrected me.  The cap is not in the public interest.

Again, large industrial DSM programs are extremely cost effective.  One dollar will save -- I believe Mr. Boulton's number was 278 cubic metres of gas.  This is far higher than the savings per dollar of other rate classes.  So large industrial DSM maximizes per-dollar gas savings and also per-dollar bill savings.

We discussed earlier the CME report at tab 7, and this report shows that there are economically feasible options to increase natural gas savings and efficiency for Canadian industry.  And Mr. Boulton agreed that there is significant large industrial energy savings to be had.

Similarly, the Canadian Council of Chief Executives says that energy conservation is key for Canada's future prosperity.  In part, one of the specific reasons that they cited was that better conservation will help insulate Canadians from price volatility in the future.  And Mark Carney has said that Canadian companies need to invest in improving their productivity in this current economic climate.

And Mr. Boulton's evidence was that large industrial DSM would increase investment and increase productivity, and that is -- that's exactly what industrial DSM is and is exactly what we need, which is investments in increased productivity and improved efficiency.

Finally, Dr. Stokes' study finds that increased gas savings will lead to increased GDP, increased employment, decreased government debt and deficits through higher government revenues.  It's in Ontario's interest to promote more large industrial DSM, not to cap it unnecessarily, particularly when it is the most effective and productive programs that are being capped.

Just as an aside, I'd like to address a potential argument that we should keep this cap, because, with or without the cap, Union might not spend more than that amount on large industrial DSM regardless.

Our first response to that is that just because Union didn't spend that amount before doesn't mean it won't do it in the future.  It doesn't mean that those opportunities aren't going to arise during this year.  And as we heard on the 3rd, a large number of intervenors have taken this issue very seriously, which suggests to me that they believe that there's a good chance that Union can and will spend more on large industrial DSM.  If this cap was irrelevant, we wouldn't be talking about it today.

But my second point is that it seems to me that the best argument is that the cap is irrelevant.  So if the argument is that Union isn't going spend that much on large industrial DSM, why do we need the cap at all?

And thirdly, Pollution Probe believes that Union is an extremely well-run company, and that it may very well find a way to expand its exceptional and highly cost-efficient large industrial DSM programs, and that the Board's role should be to encourage Union to do so, rather than put a cap on those programs.

And Pollution Probe supports the goals of the guidelines, which is to maximize efficiency and to allocate DSMVA funding to the most successful programs.

Those are my main points, but I'd like to briefly also address what tests the Board should be applying in this hearing.

And Pollution Probe submits that the issue is whether or not the cap is in accordance with the guidelines, whether it furthers the public interest, and whether it furthers the objectives set out in the Ontario Energy Board Act.

The comparison should be between a cap or no cap on large industrial DSMVA.

We submit that the comparison should not be between the merits of the cap and the merits of the rest of the entire settlement agreement, which Pollution Probe has agreed to.  We think that latter comparison is the wrong comparison, because in our submission, it would be incorrect, unfair and practically inefficient to require Pollution Probe to address each and every section of the settlement agreement in this hearing today.

However, whether or not the Board is weighing cap versus no cap, or weighing the cap against the prospect of opening up the entire agreement, we submit that the DSMVA should be rejected.

First, $64 million in cost-efficiency savings is potentially at stake.  The potential impact in terms of bill reductions is large.  Even if it's half of that amount, that's still $30 million; that's still a large number.

Second, significant greenhouse gas emissions are also at stake.  $1 towards industrial DSM spending leads, to, I believe, 278 cubic metres of gas savings, and far less if it's directed towards other rate classes.

But third, a large industrial DSM cap would set the wrong example or model going forward for DSM reduction.  A rate-based cap is an unnecessary restriction that potentially prevents utilities from spending DSMVA funding on the most successful programs.

Allowing the cap here would set a bad example that could potentially lead to sub-optimal and inefficient outcomes now and in the future.

And now that this issue has come squarely before the Board today, we ask that the Board clearly find that this cap is bad policy, that it runs counter to the first objective of the DSM guideline, which is maximization of cost-efficient savings, that it's bad for industrial customers as a group, and it doesn't have a significant impact on rate predictability or rates, and that it's bad for Ontario's economy as a whole.

Subject to any questions, those are our submissions.

MS. CHAPLIN:  Mr. Elson, if I understand the settlement agreement correctly, the 15 percent DSMVA is available; it's just a matter of how it's allocated amongst the program categories; is that correct?

So in other words, when you speak about the 3.8 million - I don't have the number in front of me - that is not available for the large industrial program, that's because it's potentially being made available to the most cost-effective programs in the other categories; is that correct?

MR. ELSON:  It means that that 3.8 can't be spent on large industrial programs; it can be spent on other programs in other rate classes.

MS. CHAPLIN:  Right, so it could be spent on the most cost-effective ones in the other classes?

MR. ELSON:  Yes, and perhaps I could refer you to the cost-effectiveness of the other programs in the --


MS. CHAPLIN:  No, I understand.  I understand the gist of your argument, which is that the industrial ones are the most cost-effective and that's where the money should be spent.

MR. ELSON:  By far, yes.

MS. CHAPLIN:  But you're not taking that position with respect to the DSM budget as a whole.  So I mean, on that interpretation of the objectives, it would sort of suggest that the entire budget should be spent on industrial DSM.

So I guess I'm just trying to understand Pollution Probe's -- how you sort of parse it, because clearly you're not taking the position that all DSM money should be spent on industrial programs, but that does seem to be the logical conclusion of your argument, which is it should be spent on the most cost-effective ones.

MR. ELSON:  I think I would have two responses.

One is that there is, you know, a difference between the DSM budget which Union has created and the DMSVA, and that the DMSVA is there to allow Union the flexibility to aggressively expand its most successful programs as they arise during the year, which is different than the budget, which has been developed through a long process at Union and a long ADR process, as well.

MS. CHAPLIN:  Okay.  Just a minute.

And I'm not sure if we'll hear from the other parties, but the second point of your argument was that this restriction wasn't in the best interest of industrial consumers.  And yet industrial customers are signatories to the agreement.

So how should the Board interpret Pollution Probe taking the position that they apparently are not making a decision that's in their best interest, versus the parties themselves saying:  Well, you know, this is how we see it and it's acceptable to us?

MR. ELSON:  I, of course, can't speak for the other intervenors.  I guess there's two parts to Pollution Probe's submissions on that point.

One is that there may be an increase in rates if more DSMVA is spent on large industrial customers, and that may adversely affect some large industrial customers to a small degree.  And that's a given.

But the impact on rates will be very, very small, 0.5 percent, less than half of one percent.

And the overall effect on the entire large industrial group of customers will be -- would be positive if the DSMVA were to be allocated to large industrial programs.

MS. CHAPLIN:  Okay.  Thank you.

MS. SPOEL:  I have no questions at this point.

So Mr. Smith?
Submissions by Mr. Smith

MR. SMITH:  Yes, thank you, members of the Board.

In addition to the comments that we made on the 3rd with respect to the overall nature of the agreement, that it being in the public interest and reflecting a compromise arrived at after several weeks involving all constituents, I have the following three points in response.

First, I disagree with my friend with respect to the objectives and to focus only on the objectives.  If the Board takes a look at section 8.2 of the guidelines -- it's found at page 26 -- that section deals with the budget for large industrial programs.

And this picks up on Member Chaplin's comment about industrial customers, because what the Board observed there is that the Board is of the view that large industrial customers possess the expertise to undertake energy efficiency programs on their own, and as a result, ratepayer-funded DSM programs for large industrial customers are no longer mandatory.

If any are proposed, they will be considered on their merit.  The Board defines large industrial gas customers as those in rate classes 100 and T1 for Union, and rate classes 115 for Enbridge.

So I would make the observation that the starting point is not the simple proposition that money should be spent on large industrial DSM because that's where you get more bang for your buck.  Union doesn't disagree with that, but the Board has clearly recognized that those customers are in a position to make an informed choice about DSM for their particular activities, and have the money and expertise to carry it out on their own.

So that's the starting point.  We're talking about programs that at the initiative or at the outset are not themselves mandatory.

So, in my submission, the settlement agreement not only provides for the continuation of programs, which is a good thing, and that reflects a reasonable compromise, but it also puts a cap on how much is going to be spent, reflecting what I say is an underlying reality that these customers have the ability to make informed choices about what is and what is not an acceptable rate impact for them, from a DSM perspective, or those who want to carry on more DSM have the ability to make a decision whether to do that on their own or not.

Second, I think it's important to bear in mind, from a budget perspective, what we are talking about.  And you did hear the evidence that the amount that is reflected in the settlement agreement is a total of roughly $4.4 million, if you take the full large industrial program and incentive budget plus the $764,000 from the DMSVA, which is roughly $300,000 more than Union has ever spent on large industrial DMSVA.

And if you look at what Union has historically spent, we're talking about numbers in the $2 to $2.2 million range.

So, in my submission, the concept that Union could access an additional $3.8 million for this rate class in one year, there really isn't any evidentiary support for it at all.

With respect to the DMSVA, what we're talking about is $4.6 million, and, again, as Member Chaplin pointed out, we're not talking about not spending that money or not having it available.  What we are talking about is a restriction that's consistent with a proportional split of the overall budget and a restriction down in the same way that the DMSVA is, a 15 percent limit.

What we're talking about is just a 15 percent limit on the amount that would be spent in that one rate class, but the remainder of the DMSVA would, of course, be available to other rate classes.

It's also, in my submission, important to bear in mind how much of the DMSVA Union has historically accessed.  Union, at the high water mark for all rate classes, accessed $1.5 million.  But it has also underspent its budget.

So, again, this comes back to the point I made before, that while it's possible to do the math that's reflected in tab 11 of my friend's book, it doesn't have any evidentiary reality to it.

Finally, with respect to the overall public interest and the guidelines, you have my submission at the outset, but I would observe that the settlement is entirely consistent with the agreement recently accepted by the Board for Enbridge.

In Enbridge's agreement in EB-2011-0295, approved by the Board back on, I guess it was, the 2nd of this month, at page 14 of that agreement - and there are copies, Mr. Millar, I believe, I've provided to you.

But at page 14 of that, at Roman numeral -- or I guess letter little (i), at the bottom of page 14, the agreement indicates:
"Parties agree for 2012 only..."

Which is the year we're talking about here, and of course Union -- Enbridge was a one-year deal, so they're only talking about 2012, also:
"...that the total budget spent on programs and activities, not including overheads, market transformation and low-income allocations for all customers in Rate 110, 115 and 170..."

And those are the Enbridge industrial rate classes:
"...shall not exceed $2.709 million, of which the total budget spent on programs and activities, not including overheads and low-income allocations for industrial customers in those rate class, shall not exceed $1.797 million.  These amounts are inclusive of any amounts drawn from the DMSVA."

So, in my submission, what we're talking about here is an agreement that's entirely in line with the agreement the Board approved is in the public interest for Enbridge.  And I would note, interestingly, that Pollution Probe was a signatory to the very clause I just read to you.

So subject to any questions, those are my submissions.

MR. MILLAR:  Madam Chair, I propose we mark that document that Mr. Smith referred to, and we have copies for you, as well.

MS. SPOEL:  Thank you.

MR. MILLAR:  Exhibit K2.3, and that is the settlement agreement in the Enbridge DSM proceeding, EB - something - 2011-0295.

MS. SPOEL:  Thank you.
EXHIBIT NO. K2.3:  EXCERPTS FROM SETTLEMENT AGREEMENT IN ENBRIDGE DSM PROCEEDING, EB-2011-0295.

MS. SPOEL:  I think just so it's clear on the record, these are excerpts from the settlement agreement, not the entire settlement agreement.

MR. MILLAR:  Yes.  Thank you.

MR. SMITH:  Just so the record's clear, it's Exhibit B, tab 2, schedule 9, pages 14 and 15 of 21.

MS. SPOEL:  Thank you.  The Board has no questions, Mr. Smith, so other parties who wish to speak in support of the settlement agreement?

MR. POCH:  Madam Chair, I am in that camp.

MS. SPOEL:  Okay, Mr. Poch.
Submissions by Mr. Poch

MR. POCH:  Rather unusually, I would say, that I find myself on the other side of the table from Pollution Probe.

GEC is a signatory to the agreement, and I'd like to start by addressing the question of the tests to be applied.  Had there been no settlement agreement before you and you had heard the entire case, and a proposal was put by any party to silo the DMSVA, the Board would look at that in the context of all of the issues before it.

It would -- the acceptability of that would be considered in light of the total budget being proposed or being considered for the particular rate group, the history that you heard my friend, Mr. Smith, speak to, concerns the Board might have about rate predictability, rate impacts on customer groups.  And as we learned in DSM, all of these issues are interrelated.

And I think it's no different here.  What the Board is being asked to accept with respect to this aspect, this proposal for the DSMVA, is one element in the context of a package, in the case of industrial customers, for 2012 only.

And it's appropriate to look at it in that context, and particularly so, of course, where Pollution Probe has indicated its agreement with all the other elements of that package.

So the test is not whether the DMSVA restriction proposed is optimal viewed in isolation.  The test is whether that proposal is acceptable in light of the settlement as a whole, in light of the package as a whole, whether the package as a whole makes sense to the Board and is acceptable to the Board in light of the evidence.

So turning to the merits, GEC would agree with virtually everything that Pollution Probe has said, and I note that the company and its witness have agreed with each of the -- pretty well every factual component put forward.

We're very sympathetic to these policy concerns.  The DSM guidelines -- we agree the DSM guidelines do not require the specific limitation that's proposed.  We agree that industrial DSM offers the best bang for the buck, and it's a great, great investment for the economy.

Indeed, the attractiveness of industrial DSM spending is presumably part of the concern that has led to a concern on the part of some for controlling rate impacts for the industrial sector, although certainly the other changes that have come about, the changes in the allocation of the SSM, and so on, from a TRC allocation to a spending allocation, should ease that concern on the part of industrial customers.

But that concern is real, and we want to be very clear here. GEC should not be taken to support the Board's policy implicit in the DSM guidelines that would have a tendency to limit DSM spending to levels below that that is cost-effective and achievable.

In the case of industrial customers, GEC believes that industrial customers have a much shorter pay-back period requirement than is appropriate for the company to look at in its proposal.

So we think that, in fact, the Board policy -- and I'm not debating the Board policy with you today, but I'm just suggesting that we come from a position where we think the Board policy is inappropriate in the long run.

We think that DSM spending in the industrial sector should be maintained, and we believe that this settlement package as a whole adequately maintains it for 2012.

It addresses the Board's concerns about rate impacts.  It addresses the Board's concern about the extent of DSM spending in the industrial sector.  It addresses the customers' concerns about rate impact and predictability.

And it's in that context that GEC has accepted that as part of the package.

You've heard the evidence with respect to past spending in this sector.  This, in fact, allows a slight increase.  And as I've said, there are other benefits of the new guidelines that ease rate impact for industrial customers.

So from GEC's perspective, it's important to stress that for industrial customers, the budget is a one-year deal, so questions pertaining to potential industrial DSM rate impacts, the loss of system and societal benefits due to reduced or constrained industrial DSM, whether voluntary industrial DSM is going to be adequate, all of that is an open question for the future, and it's in that context that we find that this deal, with these values and these constraints, is a reasonable compromise for the 2012 year.

And so we support the proposal as an element of the settlement package.

MS. SPOEL:  Thank you.

Mr. Shepherd, are you next?
Submissions by Mr. Shepherd

MR. SHEPHERD:  Thank you, Madam Chair.  We have an item that we'd like to refer to in our argument, which we provided copies to Mr. Millar.

MR. MILLAR:  Yes, Madam Chair.  It will be Exhibit K2.4.  It is the applicant - which in this case is Pollution Probe - the applicant's factum in the current judicial review proceeding before the Divisional Court, which was just filed last week, I believe.  This relates to a judicial review of the Board's guidelines which underlie the DSM proceedings.  And that's K2.4.
EXHIBIT NO. K2.4:  EXCERPT FROM POLLUTION PROBE FACTUM IN DIVISIONAL COURT JUDICIAL REVIEW PROCEEDING OEB GUIDELINES UNDERLYING DSM PROCEEDINGS.

MR. SHEPHERD:  This is actually an excerpt from that.  This is not the whole factum, which is long.

So I'm going to make two comments, first of all.  I've been asked by Mr. DeRose for CME and Mr. Mondrow for IGUA to advise that, while they're not here today, they support the settlement for the reasons outlined by Mr. Smith.  And it will perhaps go without saying that since they haven't heard what I'm going to say, they don't necessarily support it for the reasons that I'm about to express.

And I can also advise you that the School Energy Coalition supports the settlement agreement for the reasons outlined by Mr. Smith and by Mr. Poch.

I only want to deal with one narrow issue, and that is my friend has argued one of the reasons why you should not allow a cap on the DSMVA is because it is contrary to the guidelines.  And at the same time as that is being argued here -- that is, you must follow the guidelines -- my friend's client is in the Divisional Court, saying the guidelines are unlawful because they are mandatory and binding; that is, because you must follow them, they are therefore unlawful and should be quashed.

And I'll draw your attention to just two paragraphs here in this factum.

On the second page of our material, page 19, the Pollution Probe says, and I'll read it out:
"In order to receive approval for DSM budgets and funding, the natural gas utilities are expected to comply with the Board's unlawful decision and guidelines, including regarding DSM budget caps.  However, if the utilities do not comply, e.g., request a higher budget than allowed by the decision and guidelines, the Board will not approve their DSM plans and the utilities will not receive the corresponding funding for their DSM programs."

And this is referred to as a "mandatory requirement."  You'll see that.

So the first reason they say that the guidelines should be quashed and set aside is because they were made unlawfully; they were binding, and because they're binding they are unlawful.

And then the second reason, which you'll see, I guess, best summarized on the last page of our materials, page 22 and paragraph 55 of the Pollution Probe factum, is -- and I'll read it out again:


"In summary, the applicant submits that the


Board's March 29 budget cap decision..."

That's the letter, by the way, that was sent, saying that the budgets are at this level.

"...and the June 30th guidelines unlawfully fetter the discretion of the Board as they were not made in accordance with the Board's legislative framework, and they effectively leave no room for the Board to exercise its discretion in subsequent individual hearings regarding DSM."

I.e., this one.

And so our argument is a simple one.  We're arguing at the Divisional Court that the guidelines are not binding and therefore they're lawful.  And we are therefore asking you in this decision, whatever you decide in the public interest - and we agree with Mr. Smith that the settlement is in the public interest - but whatever you decide on that, it is not appropriate, in our view, for you to decide that the guidelines require you to have an unfettered 15 percent DMSVA.

The guidelines are not mandatory.  They are not binding on you.  You see this afresh in this case, and must decide in the public interest.

Those are our submissions.

MS. SPOEL:  Mr. Shepherd, would you agree, though, that it's reasonable for us to, in considering the public interest, to consider -- or as part of our decision-making process, to consider that we should?  Not that we must follow the guidelines, but whether we should follow the guidelines?

MR. SHEPHERD:  Well, it's not like there's a bright line, I think.  I think that of course the Board went through an extensive process, as my friend admits.  It was an extensive process, to analyze what would be appropriate going forward.  And that's certainly useful information, that if the Board didn't consider it, I would think that you were declining your jurisdiction, you were not considering information that's useful to you.

That's different from saying:  Well, the guidelines say this, therefore we've got to do it.

In fact, there are many things in this settlement agreement and in the last one you just approved that are not compliant with the guidelines.  That shouldn't be a determining factor, though.

MS. SPOEL:  Thank you.  Who's next?  Mr. Quinn?
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MR. QUINN:  Yes.  Thank you.  I want to introduce my comments by saying I do support the comments of Mr. Smith so far, Mr. Poch, and certainly Mr. Shepherd in his legal training far beyond mine.  But as a party to the settlement agreement, the Federation of Rental-housing Providers of Ontario is clearly supportive of the entire agreement.

As this was our first involvement in the development and negotiation of a utility DSM program, we were impressed with the complexity of the issues and the amount of sensitivity to ensure the many public interest facets of demand-side management were considered.

From environmental and economic benefits to rate predictability to low-income assistance to distributional equity, the range of considerations requires a balancing of interests to ensure the DSM program is delivered with a utilitarian view of the public interest.

We respect that some principle-based approaches may focus on economic and/or environmental benefits of DSM.  However, if one were to take the position that other considerations ought to be subordinated to the primary goal of the amount of natural gas saved within a given budget, then one would have to question why the Board emphasized a low-income program that delivers a much lower efficacy of natural gas savings per program dollars spent than other facets of the DSM program.

Given our involvement and respect for the balance that was struck in the settlement process, we would respectfully submit that the agreement represents a well-balanced program that creates the opportunity to maximize the public interest benefits in response to the Board's guidelines, while taking into account the respective interests of the diverse DSM stakeholders.

Thank you.  Those are our submissions.

MS. SPOEL:  Thank you.  Mr. Gardner?

MR. BEAUCHAMP:  John Beauchamp for APPrO.

MS. SPOEL:  Oh, I'm sorry.  My apologies.
Submissions by Mr. Beauchamp

MR. BEAUCHAMP:  No worries.  I just have a few basic comments, some of which have actually been addressed by the previous speakers.  So I'll try to be brief.

Pollution Probe contends that the proposed settlement inhibits what they believe to be the optimal use of DMSVA funds.  They also claim that the DSMVA arrangement in the proposed settlement agreement, one which the other parties negotiated over the better part of a month, will prevent Union from maximizing cost-effective natural gas savings, which in turn is both contrary to the DSM guidelines and the public interest.

With all due respect, we believe that this is a limited view of the DSM framework.  As set out in section 2 of the OEB Act, the Board in carrying out its responsibilities in relation to gas, is guided by certain objectives.  These include protecting the interest of consumers with respect to prices and to promote energy conservation and energy efficiency in accordance with the policies of the government, including having regard to the consumer's economic circumstance.

Thus, as echoed by my friend, Mr. DeRose, in his oral submissions in the February 3rd hearing, the Board, when carrying out its responsibilities, must perform a balancing act between promoting energy conservation interests and utility interests and the various ratepayer interests with respect to price.

Essentially, the goals of conservation cannot be pursued in a vacuum.  As pointed out in Pollution Probe's materials, the, quote, maximization of cost-effective natural gas savings is one of the three objectives set out in section 3 of the DSM guidelines.

We must remember, however - and the guidelines are perfectly clear on this - that these objectives are simply there to, quote, guide the design of natural gas programs.  They are not to be employed in isolation.

Indeed, section 3 of the DSM guidelines underscores this very concept.  At paragraph -- about half way down on page 4 of the guidelines, after the list of objectives, reads as follows:
"In addition to the above three objectives, guidance on the design of the natural gas DSM programs and the overall portfolio is provided through the overarching DSM framework (example screening, metrics, incentives, consultation process, etc.)  This level of guidance is meant to ensure adequate flexibility in DSM program and portfolio design is maintained, while recognizing that natural gas utilities are ultimately responsible and accountable for their actions.  This flexibility should ensure that the natural gas utilities can continuously react to and adapt to current and anticipated market developments."

This passage is important for two reasons.  One, it recognizes that natural gas programs should be designed with reference to the overarching framework, including what came out of the extensive consultation process; and, two, that DSM programs should be designed with flexibility in mind in order to ensure that utilities can react and adapt to market developments.

With respect to the consultation process itself, the Board's letter which accompanied the issuance of the revised DSM guidelines, correspondence dated June 30, 2011, provides some helpful background information on the outcome of the consultation and guidance on how the Board should interpret the guidelines.

In that letter the Board echoes and acknowledges the objectives established in section 2 of the Ontario Energy Board Act, stating that, quote:
"The Board acknowledges its important role in supporting and promoting conservation efforts in both the natural gas and electricity sectors.  In exercising that role, the Board must also be mindful of impacts on consumers."

The Board is thus very clear it must have regard to impacts on consumers when supporting and promoting conservation efforts.  The Board's letter accompanying the guidelines also speaks directly to the issue of flexibility and perhaps, most importantly concerns, relating to large industrial customers.

Paragraph 3 on page 2 of this letter reads as follows:
"The Board is also mindful of stakeholder concerns that DSM programs for large industrial consumers may no longer be appropriate in today's environment.  The Board agrees that large industrial consumers possess the expertise and incentive to undertake energy efficiency programs on their own, and as such the Board has indicated that ratepayer funded DSM programs for large industrial DSM customers, as outlined in section 8.2 of the guidelines, will not be a required component of the overall DSM program."

This concept is enshrined, as mentioned by Mr. Smith, in section 8.2 of the guidelines.  Without speaking for other large industrial intervenors, I can certainly state that one of APPrO's goals in this process was to obtain some form of cost predictability for its members.

One need only look at the numbers from 2011 - where the original DSM budget for T1 rate class was in the range of 1.4 million, but after all the pertinent variations actually ended up scheduled to be approximately 10.97 million - to understand how unpredictable costs can be.

While Mr. Elson has just argued that cost predictability is not an important factor, I can assure you that this enormous disparity is a concern to large industrial consumers, especially in light of the Board's recognition that DSM programs may no longer be appropriate for large industrial customers.

To be clear, the APPrO is not arguing at this time whether DSM programs for large industrial consumers are appropriate.  In fact, APPrO and the other large industrial customers worked extensively with all parties to the proceeding to come to an agreement, one which we believe provides generous concessions and a significant amount of flexibility for Union to move funding between rate 100 and T1 rate classes, should it attain its conservation goals.

We are simply asking for some predictability for the costs that our client members will face.  To that end, we are asking the Board, as required under the OEB Act, to have regard to the consumers' economic circumstances.

We believe that Pollution Probe's focus on maximizing cost-effective natural gas savings, and indeed its focus on the DSMVA, is overly narrow, ignoring other important aspects of the overarching framework.

Quite simply, APPrO believes that the proposed settlement agreement is one which satisfies the requirements of the DSM guidelines, respects the goals of the overarching framework, and adequately balances the interests of energy conservation with consumers' economic circumstances.

We thus reiterate our support for the proposal, which we believe will result in a balanced and fair result.

Those are our submissions.

MS. SPOEL:  Thank you.  Is there anybody else?  Ms. Girvan?
Submissions by Ms. Girvan

MS. GIRVAN:  Thank you.  I just wanted to acknowledge that I'm speaking on behalf of CCC today, as well as LPMA.  Mr. Aiken has asked me to speak on his behalf, as well.

Just very briefly, I'd like to say on behalf of CCC and LPMA we'd like to urge the Board to accept the agreement.  I'd like to stress the fact that a great deal of work and compromise went into its development, and we do note, as we've just heard from Mr. Beauchamp, that the settlement is supported by those intervenors that represent large industrial customers, APPrO, CME and IGUA.  And we believe that's an important factor for the Board to consider.  Thank you.

MS. SPOEL:  Mr. Millar, does Board Staff have any comments?

MR. MILLAR:  We do not.

MS. SPOEL:  Sorry.  Ms. Fraser?
Submissions by Ms. Fraser


MS. FRASER:  Yes, I'm representing BOMA.  Very briefly, BOMA maintains its support for the overall settlement For virtually the same reasons that GEC suggested, that it was important to get a settlement and get on with and get saving energy.

But we offer sort of similar caveats that GEC suggested with respect to the importance of industrial DSM.

I'd also like to kind of revisit a little bit the original reason for a DMSVA account, and this stems back to California and was replicated in E.B.O. 169-III, the original natural gas guidelines, and nothing in the guidelines I've seen since has really changed the basic, fundamental reason for a DMSVA, in that it's for the utility to not have to cut off programs before the year end if the program uptake is greater than expected by the original budget.

And the marketplace is not something that's predictable, and I think that's part and parcel.  And if -- for instance, if Union's T1 and rate 100 individual customers apply to participate in programs offered, you would have to wonder, should the Board be limiting accessibility to that, because it is by definition their own rate pod, if you will.

And I think the numbers given by APPrO relative to what happened in 2011 could possibly be traced to the fact that the industrial consumers were concerned that this was going to be cut off and that they better get their dibs in sooner rather than later.

Certainly BOMA's experience with respect to three years of running a conservation program on contract with the Ontario Power Authority is that whole stop-and-start process, and we submit that we would have liked to have to the equivalent of a DMSVA when BOMA ran that program so we wouldn't be having to manage a wind-down, when we know that something else is coming down the road.

So if I could just offer that advice on behalf of BOMA.  Thank you.

MS. SPOEL:  Thank you, Ms. Fraser.  Are there any other parties who wish to comment on the settlement agreement?  If not, then, Mr. Elson, reply?
Further Submissions by Mr. Elson

MR. ELSON:  Thank you.  Just a few comments in reply.

First, I'd like to address what Mr. Beauchamp said about our position and the comment that the goals of conservation cannot be pursued in a vacuum.

We're not suggesting that.  The argument that Pollution Probe is putting forward is largely an economic argument, and it's an argument for greater efficiency and, as Jack would say, getting more bang for your buck.

And what we're suggesting is, in our position, in our submission, it's best for the environment, and it's best for ratepayers and it's best for the economy.

So we're not suggesting that we need to make a trade-off here between conservation and economic productivity.

Secondly, there are some numbers that have been discussed about rate predictability and cost increasing from one to 10 million.

That's just simply not what we're talking about here.  Those numbers don't reflect the maximum difference in this specific case.  The budget for large industrial DSM is about five million, and the most of increase that we're talking about isn't anywhere close to the numbers seen in 2011.

Third, there were some comments about the goals of the DSM Guidelines, and that those three major objectives were tempered by the following paragraphs.  That's, again, the DSM Guidelines at page 4.  That paragraph highlights the importance of flexibility.  For example, it says:

"This flexibility should ensure that the natural gas utilities can continuously react to and adopt to current and anticipated market developments."

And that's the very kind of flexibility that we are asking the Board to support in this case.

Again, there was comments about section 8.2 of the guidelines.  And in our submission, section 8.2 is very consistent with an unrestricted DSMVA.  And section 8.2 says that large industrial programs will be considered on their merits, and it was the evidence of Mr. Boulton that there are significant large industrial cost savings to be made.

The final point I'd like to address is the apparent inconsistency between the Enbridge settlement agreement and what we're talking about today.

And yes, Pollution Probe did agree to that agreement, but I think it would be consistent for the Board to reject the cap in this case.  And the primary reason for that is that Union Gas serves a far larger industrial base, and in this case, a cap on the large industrial DSMVA would make a much bigger difference.

Overall, we think that this decision impacts or is related to the Board's overall approach to DSM, and we submit that that approach should be incentive-based and shouldn't put undue restrictions on Union, such as the DSMVA cap.

We have no further submissions.

MS. SPOEL:  Thank you.  Thank you all for your useful submissions.  We will do a decision in writing.  We'll try and get it out quickly.

--- Whereupon the hearing concluded at 11:42 a.m.
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