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see also"{iaslql Fínancìal cory. u. onto¡ìo secu¡itìes commissíoa (lgg4),21 o.R. (3d) t04(Onr C.A) at para. t6.

The March 29'h Budget cap Decision and the June 30'h Guidetines atissue here are more

akin to rules or regulations as the efectof the decisions is to impose mandatory

obligations on the natural gas utilities to limit cefain portions oftheir budgets to the

a¡nounts pre-determined by the Board. As notèd inAinsrey,

The policy is not simpþ, as it purporrs to be,,"a guide ...-..1t elfeu i-to ímpose a posìtÍve obltgotÍonuponsccuríries deaters toîoltowthosepnctìcæi... te*pt".isä¿e¿1. 
---- - r---"

Alnslqt Flnunciol cory. u ontaúo secu¡ítles commlsslon(tgg3), ld o.R (3d) 2g0, (o.cJ -Gen. Div.) (eL) ar paras. 4j & üE,aff¿ zr O.n.,€d) iil (Onr C.À!

In this situation, the March 29ù Budget cap Decision and the June 30ü Guidelînes also

create positive obligations and expectations because they have a coercive effect rn order

to receive approval for DSM budgets and funding, the natural gas utilit¡es are expected to

comply with the Board's unlawñ¡l Decision and Guidelínes (including regarding DSM

budget caps). However, if the utilities do nor comply (e.g. request a higher budget than

allowed by the Decision and Guidetines), the Board will not approv€ their ÞSM plans,

and the utilities will not receive the corresponding funding for their DsM programs. As

stated by the court of Appeal inaìnsley, *lt]he threat of sanction fo¡ non-compliance is

the essence of a mandatory requirement.',

{:Í:.r{'***'corp 
u ontø¡lo seca¡ttíes commtssion,2l o.R. (3d) t04 (onù c.A) at

The Applicant submits that there is no provision in the ontarío Energt Board Act, l99g

that authorizes the Boa¡d to make binding decisions or Guidelines in the marr¡re¡ it did

(i'e' using a "consultation process" instead of holding a hearing and issuing an.brdet').

By making the binding decisions without following the required legislative frameworþ

the Board circumvented the requirements of both the ontarío Energt BoardAct, lggg
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and the statutory Powers Procedurelcr. As a resulq the Board's impugned decision and

Guidelines are ultra víres the Board's jurisdiction and must be quæhed and set aside. As

noted by the Nova Scotia Supreme Court,

Absent such express authority or delegation of powers æ aforcsaid lhe Bootd cannol clrcumvent írsenabllng leglslatìon bl purportlng ø împtemeit oo oi^tyt trot¡ve pollq esÞblishing a new entrant,sfee' The inÛoduction ofìuch a feã couti property to nlià" 
^þ through the cnacnnen, oJF anøppropdote regulatíon uade¡ the enabtìng iegt;hfion, ihat r,usn,r doae, wlth the r€sutt that theBoard ûøs acted ultø vìres lrsiutlstllctìo; t"ïp;;;;;,h" n"r" cntrant,s fee ln rhe manner ìn whìchit puryorted to r/o [emphasis added].

oulton v' chlctten Fø¡mcn of Novoscotto,2002 Nssc 5t at para.2g, afFd 1200?l N,s.J. No,st3 (N.s. c.A.).

51' In summary, the Applicant submits that the Boa¡d did not act in accordance with what is

required by its legislative Êamework, and it had no authority to make the March 29ú

Budget Cap Decision or the subsequent June 30ú Gu¡del¡¿es, Both of these aæ ultra vìres

the Board'sjurisdiction, and they must be quashed and set aside.

52' In addition, the Board's March 29ü Budget Cap Decision and June 30û Guidelines

effectively and unlawfully fetter the discretion of the Board regarding future hearings

relatetl to DSM' For examplq the Board is in the process of conducting hearings that will
result in orders of the Board that will determine the DSM budgets ofcertain utilities, but

both the Decision and the Guidelínes fix an upper limit as to what those budgets may be.

By making the Decision and Guidelínes through a "consultation process' instead of a

proper hearing in accordance with its legislative framework, the Board has unlawfully

fettered its discretion with respect to exercising this discretion in hearings regarding

DSM.
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The Decision and the Guidelines effectively leave the Board with no room to exercise its
discretion in the subsequent individual hearings regarding DsM. Rather than assist or
guide the Board in exercising its discretion at hearings, the mandatory,.guidelines,,

instead state that the budgets have already been decided. As noted by the court of Appeal

in Hopedale,

"' ln lalng doT-Ï 
ryínc.inles 

and stipulating that thedefenda¡rt must come within them rhe Boardhas sought, one must ionclúde, to reoule rrre å -;f ,h;, ;ö"ö. t tay ttrem aowïai frinciptes uywhích the Board 
lould bc guided may ttr"r.fore'be both,uuJonãurc iläää'iãr** ro,appellant must comply wÍtl them uiore ne coor¿ iitt ittol'ìe apprieøtíon is clcaíþ wrang ondthe Eoard,lf lt solaiered ßia¡i¡diíibn, n'ould be tnerror [emphasis added].

iåi:r:"i;tir;::::ori:^t8 
Lt¿ and rown of ootwtrte,rre6st I o.R 2se-266(onr. c.A.)

see also Ha * Canada (Mlabter of cttizøshîp and Immtgntton),2[a4rcA 49 atpzra.TS.

By making the binding March z9û Budget cap Decision and June 30th Guidelines

through non-statutory instruments that cannot be binding or mandatory, the Boa¡d has

unlaurfrrlly fettered iæ discretion. The only way the Board couid lawfully fetter irs futu¡e

discretion through a decísion such as the Ma¡ch 29û Budget cap Decision and the June

30ú Guictelines would be to make the decision in accordance with the requirements of the

Board's legislative framework. However, as discussed above, this did not occ¡¡r. As noted

by the Federal Court of Appeal inThamotharem,

Nonetheless, while agencies.may-issue guidelínes or policy statements to sfructurc the exercise ofstan¡tory discretion in order to enhance õoniisten"¡ aami,irr.iiïåi."¡.ion-maken may not appþthem æ if they were law' Thus, a decision rnad" ¡,ii9¡iuyiãr.Ë""- rolhe_mandatory piescription of aguidelins despite a r-eqü"'t to áeviate F;*it i"J¡iiighir¡;;!äcuu, r".ts, rnay be set aside, onthe ground that the decision-mak.t't.i*iru of discrõtion wæ lnlawn¡¡rv fettered: [case omitted].Thîs løel of compllance may onty be achteved thrcagn ùe ài;ìtse of a statutory power to make

î,:l!ri:;;!;1";#¿f"iiffi;?¿í:ff^** "' 
statutorv t 

't' maie ìn a""o,íoíi" ihn s,at,¿.oilry

In pøfllcalar, suldeltle.s.canyot lalt down a mqndøtoty rule/rom phlclt membe¡s have nomeonÍnglful degree of dtscretìon tõ dertue, regødless o! üínîl 
"¡,tte 

partrcarar cøse bero¡e thenThe word *gaìdettnt.tßetf nomøU sig;esß somy operattng prtriipt".i'îirri"iålríiLn¡rnioa not necqsaûþ determîne tte íeruti'olatery dlsputa[emphasis added]
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i!"iíf:** u Cmatta (rrrinisrcr of CÍrizenshîp ønd Immtgrorton),Z007 FCA t9t at pams.

55' fn summary, the Applicant submits that the Board's March 29û Budget cap Decision and
June 30ñ Guidelines unlawfully fetter the discretion of the Board as they were not made
in accordance with the Board's legislative framework and they effectively leave no room
for the Board to excrcise its discretion in subsequent individual hearings regarding DSM
(e.g. DSM budgets beyond the prescribed limits).

PART IV: ORDER REQUESTED

56' In light of all of the above and the submissions of counset, the Applicant respectfully

seeks a¡r Order:

a' quashing and setting aside the document issued by the ontario Energy Board entitled

"Demand side Ma¡ragement ('DsM') Guidelines forNatural Gas utilities (EB-200g-

0346): Issues for Further comment" and dated March 29,z0rr;

b' quashing and setting aside the subsequent document issued by the ontario Energy

Board entitled'oDemand Side Management Guidelines forNatr¡ral Gas Utilities: EB-

2408-0346" and datedJune 30, 20lt;

c' the Applicant's costs of this application on a substantial indemnþ basis, together

with post-judgment interest thereon pursuant to s. 129 of the courts ofJustÍce Act;

and


