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1999 CarswellOnt 2898, 45 O.R. (3d) 321, 124 O.A.C. 356, 180 D.L.R. (4th) 241, 38 C.P.C. (4th) 203, [1999]
O.J. No. 3291

General Accident Assurance Co. v. Chrusz

General Accident Assurance Company, the Sovereign General Insurance Company, Commercial Union Assur-
ance, Wellington Insurance Company and the Canadian Surety Company, Plaintiffs (Respondents) and Daniel

Chrusz, Daniel Chrusz in Trust, Catherine Backen, Gary Mitchell, Mike Filipetti, Jane Doe, John Doe and Poli-
Fiberglass Industries (Thunder Bay) Limited, Defendants (Appellants)

Daniel Chrusz, Daniel Chrusz in Trust, Catherine Backen, Gary Mitchell, Mike Filipetti, and Poli-Fiberglass In-
dustries (Thunder Bay) Limited, Plaintiffs by Counterclaim (Appellants) and General Accident Assurance Com-

pany, the Sovereign General Insurance Company, Commercial Union Assurance, Wellington Insurance Com-
pany, the Canadian Surety Company, Denis Pilotte and Patty Pilotte, John Bourret and C.K. Alexander Insur-

ance Adjusters Limited, Defendants by Counterclaim (Respondents)

Ontario Court of Appeal

Carthy, Doherty, Rosenberg JJ.A.

Heard: December 10, 1998
Judgment: September 14, 1999

Docket: CA C29463

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Proceedings: (1998), 37 O.R. (3d) 790 (Ont. Div. Ct.); reversing in part (1997), 44 C.C.L.I. (2d) 122 (Ont. Gen.
Div.)

Counsel: Paul J. Pape and J.D. Young, Q.C. , for appellant.

Stephen J. Wojciechowski , for respondent.

Norma M. Priday , for respondent Pilotte.

Subject: Insurance; Evidence; Civil Practice and Procedure

Practice --- Discovery — Discovery of documents — Affidavit of documents — Sufficiency where production
objected to — Statement of grounds of privilege

Plaintiff insurance company advanced money to owners in payment on loss on motel and bar which was
severely damaged by fire — Former employee of owners of motel and bar gave statement under oath to insurer's
lawyer and independent claims adjuster retained by them which stated that one of owners created fire damage
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where none existed in order to inflate amount of claim — Employee and his counsel were given copies of em-
ployee's statement as promised by insurer's lawyer — Insurance company issued statement of claim against
owners alleging concealment, fraud and misrepresentation during process of adjustment of loss — Owner's
statement of defence included counterclaim against insurance company, employee and claims adjuster — Com-
munications between lawyer and insurance company were protected by solicitor-client privilege — On May 23,
1995, revelations of employee brought litigation into contemplation — Any communications from insurance ad-
juster to insurance company's lawyer after May 23, 1995, dominant purpose of which was directed to litigation,
were protected by litigation privilege.

Practice --- Discovery — Discovery of documents — Privileged document — Solicitor-client privilege

Plaintiff insurance company advanced money to owners in payment on loss on motel and bar which was
severely damaged by fire — Former employee of owners of motel and bar gave statement under oath to insurer's
lawyer and independent claims adjuster retained by them which stated that one of owners created fire damage
where none existed in order to inflate amount of claim — Employee and his counsel were given copies of em-
ployee's statement as promised by insurer's lawyer — Insurance company issued statement of claim against
owners alleging concealment, fraud and misrepresentation during process of adjustment of loss — Statement
taken by insurance company's lawyer from employee was protected by litigation privilege in hands of lawyer.

Practice --- Discovery — Discovery of documents — Privileged document — Documents prepared in contem-
plation of litigation

Plaintiff insurance company advanced money to owners in payment on loss on motel and bar which was
severely damaged by fire — Former employee of owners of motel and bar gave statement under oath to insurer's
lawyer and independent claims adjuster retained by them which stated that one of owners created fire damage
where none existed in order to inflate amount of claim — Employee and his counsel were given copies of em-
ployee's statement as promised by insurer's lawyer — Insurance company issued statement of claim against
owners alleging concealment, fraud and misrepresentation during process of adjustment of loss — Copy of em-
ployee statement delivered by insurance company's lawyer to employee's lawyer was not privileged as statement
was not created for this litigation and was simply relevant piece of factual information that came to counsel with
original brief.

The plaintiff insurance company advanced money to the owners in payment on a loss on a motel and bar which
was severely damaged by fire. The former employee of the owners of the motel and bar gave a statement under
oath to the insurer's lawyer and independent claims adjuster retained by them which stated that one of the own-
ers created fire damage where none existed in order to inflate the amount of the claim. The employee and his
counsel were given copies of the employee's statement as promised by the insurer's lawyer. The insurance com-
pany issued a statement of claim against the owners alleging concealment, fraud and misrepresentation during
the process of adjustment of the loss. The owner's statement of defence included the counterclaim against the in-
surance company, the employee and the claims adjuster. The owner sued the employee and his wife for defama-
tion and slander and injurious falsehoods. The owner sued the insurance company for relying on the reckless,
uncorroborated, unsubstantiated and malicious statements made by the former disgruntled employees. The trial
judge found the communications by the insurance adjuster to the insurer and the insurer's lawyer and third
parties prior to May 23, 1995 were derivative and not protected by litigation privilege in that there was no
agency relationship between the insurance company and the adjuster. The trial judge found that communications
between the insurance adjuster and the insurance company and the insurance company's lawyer after May 23,
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1995 were subject to either legal professional privilege or litigation privilege. The Divisional court concluded
that all reports from the insurance adjuster to the insurance company and/or the insurance company's lawyer
made before and after May 23, 1995 were privileged. The defendant owners appealed.

Held: The appeal was allowed.

Per Carthy J.A. (Rosenberg J.A. concurring): Solicitor-client privilege serves the purpose of promoting frank
communications between the client and solicitor where legal advice is being sought or given, facilitating access
to justice. The communications between the lawyer and the insurance company were protected by solicitor-client
privilege. The court would not accord communications between the insurance adjuster and the insurance com-
pany's lawyer and insurance adjuster and the insurance company with the protection of solicitor-client privilege
as the adjuster was retained to perform functions of investigating and reporting. The insurance adjuster's retainer
did not extend to any function which could be said to be integral to the solicitor-client relationship. On May 23,
1995, the revelations of the employee brought litigation into contemplation. The communications between the
insurance adjuster and the insurance company and the insurance company's lawyer before May 23, 1995 were
not protected by litigation privilege. Any communications from the insurance adjuster to the insurance com-
pany's lawyer after May 23, 1995 had a dominant purpose which was directed to litigation and were protected by
litigation privilege.

The statement taken by the insurer's lawyer from the employee was protected by litigation privilege in the hands
of the lawyer.

The copy of the statement delivered to the employee was not privileged as the statement was not created for this
litigation and was simply a relevant piece of factual information that came to the insurance company's lawyer
with the original brief. As closely as he was aligned in interest to the insurance company the employee did not
acquire common interest privilege. The employee was merely a witness who was under no apparent threat of lit-
igation. If events had proceeded in the normal course without a counterclaim and he was called as a witness at
trial he would have no more reason to refuse production of the statement than any witness to a motor vehilcle
accident who has been provided with a written statement to refresh his or her memory before giving evidence.
The cross-examiner would be entitled to its production and claims of litigation privilege would be hollow.

Per Doherty J.A. (dissenting in part): The insurance company claimed that it was not required to produce the
transcript of the employee's statement of May 23 because it was protected by litigation privilege. The statement
is not so protected. The statement meets conditions precedent to the operation of litigation privilege in that it
was prepared by counsel in contemplation of litigation and for the purpose of assisting him in that litigation. The
dominant purpose test was clearly met. However every document which satisfies the condition precedent to the
operation of litigation privilege should not be protected from disclosure by that privilege. The privilege should
be recognized as a qualified one which can be overridden where the harm to other societal interests in recogniz-
ing the privilege clearly outweighs any benefit to the interest fostered by applying the privilege in the particular
circumstances. The statement consists of an exhaustive examination under oath of the employee by the insurance
company's lawyer and the insurance adjuster over a two day period. It could not be said that the owners would
have access to the same information from any other source. To the extent that the statement could be substantive
evidence, the owners could not obtain that evidence without an order directing production of the statement. The
goals of adjudicative fairness and adjudicative reliability could suffer significant harm if the statement was not
ordered produced at the discovery stage of the proceedings.
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Cases considered by Carthy J.A. (Rosenberg J.A. concurring):

Almecon Industries Ltd. v. Anchortek Ltd. (1998), [1999] 1 F.C. 507, 85 C.P.R. (3d) 30 (Fed. T.D.) — re-
ferred to

Anderson Exploration Ltd. v. Pan-Alberta Gas Ltd., 61 Alta. L.R. (3d) 38, [1998] 10 W.W.R. 633, 229 A.R.
191 (Alta. Q.B.) — referred to

Archean Energy Ltd. v. Minister of National Revenue (1997), 202 A.R. 198, [1998] 1 C.T.C. 398, 98 D.T.C.
6456 (Alta. Q.B.) — referred to

Blackstone v. Mutual Life Insurance Co. of New York, [1944] O.R. 328, 11 I.L.R. 97, [1944] 3 D.L.R. 147
(Ont. C.A.) — considered

Buttes Gas & Oil v. Hammer (No. 3), [1980] 3 All E.R. 475, [1980] 3 W.L.R. 668, [1981] Q.B. 223 (Eng.
C.A.) — considered

Canadian Pacific Ltd. v. Canada (Director of Investigation & Research) (December 31, 1995), Doc.
B55/95F, B55/95H (Ont. Gen. Div. [Commercial List]) — referred to

Davies v. Harrington (1980), 39 N.S.R. (2d) 258, 71 A.P.R. 258, 115 D.L.R. (3d) 347 (N.S. C.A.) — re-
ferred to

Dionisopoulos v. Provias (1990), 71 O.R. (2d) 547, 45 C.P.C. (2d) 116 (Ont. H.C.) — considered

Hickman v. Taylor (1947), 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 (U.S. S.C.) — referred to

Hodgkinson v. Simms (1988), 33 B.C.L.R. (2d) 129, 36 C.P.C. (2d) 24, 55 D.L.R. (4th) 577, [1989] 3
W.W.R. 132, 47 C.C.L.T. 94 (B.C. C.A.) — considered

Lehman v. Insurance Corp. of Ireland (1983), [1984] 1 W.W.R. 615, 3 C.C.L.I. 257, 40 C.P.C. 285, 25
Man. R. (2d) 198 (Man. Q.B.) — referred to

Lyell v. Kennedy (No. 3) (1884), 27 Ch. D. 1, [1881-5] All E.R. 814, 53 L.J. Ch. 937 (Eng. C.A.) — con-
sidered

Maritime Steel & Foundries Ltd. v. Whitman Benn & Associates Ltd. (1994), 24 C.P.C. (3d) 120, 130 N.S.R.
(2d) 211, 367 A.P.R. 211, 114 D.L.R. (4th) 526, 15 C.L.R. (2d) 53 (N.S. S.C.) — referred to

McCaig v. Trentowsky (1983), 47 N.B.R. (2d) 71, 148 D.L.R. (3d) 724, 124 A.P.R. 71 (N.B. C.A.) — re-
ferred to

Nova, an Alberta Corp. v. Guelph Engineering Co., (sub nom. Nova, an Alberta Corp. v. Daniel Valve Co.)
[1984] 3 W.W.R. 314, 5 D.L.R. (4th) 755, 30 Alta. L.R. (2d) 183, 50 A.R. 199, 42 C.P.C. 194, 80 C.P.R.
(2d) 93 (Alta. C.A.) — referred to

Ottawa-Carleton (Regional Municipality) v. Consumers' Gas Co. (1990), 74 O.R. (2d) 637, 74 D.L.R. (4th)
742, 41 O.A.C. 65, 45 C.P.C. (2d) 293 (Ont. Div. Ct.) — considered
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R. v. Dunbar (1982), 28 C.R. (3d) 324, 68 C.C.C. (2d) 13, 138 D.L.R. (3d) 221 (Ont. C.A.) — referred to

United States v. American Telephone & Telegraph Co. (1980), 642 F.2d 1285, 206 U.S. App. D.C. 317
(U.S. D.C. Ct. App.) — considered

Voth Brothers Construction (1974) Ltd. v. North Vancouver School District No. 44, 29 B.C.L.R. 114, 23
C.P.C. 276, [1981] 5 W.W.R. 91 (B.C. C.A.) — referred to

Waugh v. British Railways Board (1979), [1980] A.C. 521, [1979] 2 All E.R. 1169 (U.K. H.L.) — con-
sidered

Cases considered by Doherty J.A. (dissenting in part):

A. (L.L.) v. B. (A.), 103 C.C.C. (3d) 92, 44 C.R. (4th) 91, 130 D.L.R. (4th) 422, 190 N.R. 329, 33 C.R.R.
(2d) 87, [1995] 4 S.C.R. 536, 88 O.A.C. 241 (S.C.C.) — considered

Alcan-Colony Contracting Ltd. v. Minister of National Revenue, [1971] 2 O.R. 365, 18 D.L.R. (3d) 32, 71
D.T.C. 5082 (Ont. H.C.) — referred to

Anderson v. Bank of British Columbia, 2 Ch. D. 644, [1874] All E.R. Rep. 396 (Eng. C.A.) — considered

Australian Federal Police, Commissioner v. Propend Finance Pty. Ltd. (1997), 141 A.L.R. 545, 71 A.L.J.R.
327, 35 A.T.R. 130 (Australia H.C.) — referred to

Baker v. Campbell (1983), 153 C.L.R. 52, 57 A.L.J.R. 749, 49 A.L.R. 385, 14 A.T.R. 713, 83 A.T.C. 4606
(Australia H.C.) — considered

Blackstone v. Mutual Life Insurance Co. of New York, [1944] O.R. 328, 11 I.L.R. 97, [1944] 3 D.L.R. 147
(Ont. C.A.) — applied

Bunbury v. Bunbury (1839), 48 E.R. 1146 (Eng. Rolls Ct.) — referred to

Butterfield v. Dickson, [1994] N.W.T.R. 228, 28 C.P.C. (3d) 242 (N.W.T. S.C.) — considered

C-C Bottlers Ltd. v. Lion Nathan Ltd., [1993] 2 N.Z.L.R. 445 (New Zealand H.C.) — referred to

Calcraft v. Guest, [1898] 1 Q.B. 759, 46 W.R. 420, [1895] All E.R. Rep. 346 (Eng. C.A.) — referred to

Canadian Indemnity Co. v. Canadian Johns-Manville Co., [1990] I.L.R. 1-2650, [1990] 2 S.C.R. 549, 115
N.R. 161, 72 D.L.R. (4th) 478, 33 Q.A.C. 161, 50 B.L.R. 1, 50 C.C.L.I. 95, [1990] R.R.A. 1038 (S.C.C.) —
applied

Catherwood (Guardian ad litem of) v. Heinrichs (1995), 17 B.C.L.R. (3d) 326 (B.C. S.C. [In Chambers]) —
referred to

Cook v. Ip (1985), 52 O.R. (2d) 289, 5 C.P.C. (2d) 81, 22 D.L.R. (4th) 1, (sub nom. Cook v. Washuta) 11
O.A.C. 171 (Ont. C.A.) — referred to

Coronation Insurance Co. v. Taku Air Transport Ltd. (1991), [1992] 1 W.W.R. 217, [1991] 3 S.C.R. 622, 61
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B.C.L.R. (2d) 41, 85 D.L.R. (4th) 609, 131 N.R. 241, [1992] I.L.R. 1-2797, 4 C.C.L.I. (2d) 115, 6 B.C.A.C.
161, 13 W.A.C. 161, [1992] R.R.A. 470 (S.C.C.) — applied

Descôteaux c. Mierzwinski, [1982] 1 S.C.R. 860, 28 C.R. (3d) 289, 1 C.R.R. 318, 44 N.R. 462, 141 D.L.R.
(3d) 590, 70 C.C.C. (2d) 385 (S.C.C.) — considered

Flack v. Pacific Press Ltd. (1970), 74 W.W.R. 275, 14 D.L.R. (3d) 334 (B.C. C.A.) — considered

Goodman & Carr v. Minister of National Revenue, [1968] 2 O.R. 814, 70 D.L.R. (2d) 670, [1968] C.T.C.
484, 68 D.T.C. 5288 (Ont. H.C.) — referred to

Goodman Estate v. Geffen, [1991] 5 W.W.R. 389, 42 E.T.R. 97, (sub nom. Geffen v. Goodman Estate)
[1991] 2 S.C.R. 353, 125 A.R. 81, 14 W.A.C. 81, 80 Alta. L.R. (2d) 293, (sub nom. Geffen v. Goodman Es-
tate) 81 D.L.R. (4th) 211, 127 N.R. 241 (S.C.C.) — considered

Grant v. Downs (1976), 135 C.L.R. 674, 11 A.L.R. 577 (Australia H.C.) — considered

Hamalainen (Committee of) v. Sippola (1991), 62 B.C.L.R. (2d) 254, 3 C.P.C. (3d) 297, [1992] 2 W.W.R.
132, (sub nom. Hamalainen v. Sippola) 9 B.C.A.C. 254, (sub nom. Hamalainen v. Sippola) 19 W.A.C. 254
(B.C. C.A.) — considered

Hickman v. Taylor (1947), 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 (U.S. S.C.) — considered

Hodgkinson v. Simms (1988), 33 B.C.L.R. (2d) 129, 36 C.P.C. (2d) 24, 55 D.L.R. (4th) 577, [1989] 3
W.W.R. 132, 47 C.C.L.T. 94 (B.C. C.A.) — considered

Hooper v. Gumm (1862), 70 E.R. 1199 (Eng. V.-C.) — referred to

International Minerals & Chemical Corp. (Canada) v. Commonwealth Insurance Co. (1990), 47 C.C.L.I.
196, 89 Sask. R. 1 (Sask. Q.B.) — referred to

Jones v. Great Central Railway, [1910] A.C. 4 (U.K. H.L.) — referred to

Learoyd v. Halifax Joint Stock Banking Co., [1893] 1 Ch. D. 686 (Eng. Ch. Div.) — referred to

Métropolitaine, cie d'assurance-vie c. Frenette, 4 C.C.L.I. (2d) 1, (sub nom. Frenette v. Metropolitan Life
Insurance Co.) 89 D.L.R. (4th) 653, 134 N.R. 169, (sub nom. Metropolitan Life Insurance Co. v. Frenette)
[1992] I.L.R. 1-2823, (sub nom. Frenette v. Metropolitan Life Insurance Co.) 46 Q.A.C. 161, (sub nom.
Frenette v. Metropolitan Life Insurance Co.) [1992] 1 S.C.R. 647, (sub nom. Frenette v. Metropolitan Life
Insurance Co.) [1992] R.R.A. 466 (S.C.C.) — referred to

Nickmar Pty. Ltd. v. Preservatrice Skandia Insurance Ltd. (1985), 3 N.S.W.L.R. 44 (New South Wales
S.C.) — considered

R. v. B. (K.G.), 19 C.R. (4th) 1, [1993] 1 S.C.R. 740, 61 O.A.C. 1, 148 N.R. 241, 79 C.C.C. (3d) 257
(S.C.C.) — considered

R. v. Fosty, [1991] 6 W.W.R. 673, (sub nom. R. v. Gruenke) 67 C.C.C. (3d) 289, 130 N.R. 161, 8 C.R. (4th)
368, 75 Man. R. (2d) 112, 6 W.A.C. 112, (sub nom. R. v. Gruenke) [1991] 3 S.C.R. 263, 7 C.R.R. (2d) 108
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(S.C.C.) — considered

R. v. Garofoli, 80 C.R. (3d) 317, [1990] 2 S.C.R. 1421, 116 N.R. 241, 43 O.A.C. 1, 36 Q.A.C. 161, 60
C.C.C. (3d) 161, 50 C.R.R. 206 (S.C.C.) — referred to

R. v. Littlechild (1979), [1980] 1 W.W.R. 742, 11 C.R. (3d) 390, 19 A.R. 395, 51 C.C.C. (2d) 406, 108
D.L.R. (3d) 340 (Alta. C.A.) — referred to

R. v. O'Connor (1995), [1996] 2 W.W.R. 153, [1995] 4 S.C.R. 411, 44 C.R. (4th) 1, 103 C.C.C. (3d) 1, 130
D.L.R. (4th) 235, 191 N.R. 1, 68 B.C.A.C. 1, 112 W.A.C. 1, 33 C.R.R. (2d) 1 (S.C.C.) — referred to

R. c. Perron, 54 C.C.C. (3d) 108, [1990] R.J.Q. 752, 75 C.R. (3d) 382 (Que. C.A.) — considered

R. v. S. (R.J.) (1985), 45 C.R. (3d) 161, 8 O.A.C. 241, 19 C.C.C. (3d) 115 (Ont. C.A.) — referred to

R. v. Seaboyer, 7 C.R. (4th) 117, 4 O.R. (3d) 383, 48 O.A.C. 81, 128 N.R. 81, 6 C.R.R. (2d) 35, [1991] 2
S.C.R. 577, 66 C.C.C. (3d) 321, 83 D.L.R. (4th) 193 (S.C.C.) — referred to

R. v. Shirose, (sub nom. R. v. Campbell) 237 N.R. 86, 133 C.C.C. (3d) 257, (sub nom. R. v. Campbell) 42
O.R. (3d) 800 (note), 171 D.L.R. (4th) 193, (sub nom. R. v. Campbell) 119 O.A.C. 201, (sub nom. R. v.
Campbell) 43 O.R. (3d) 256 (headnote only), 24 C.R. (5th) 365, (sub nom. R. v. Campbell) [1999] 1 S.C.R.
565 (S.C.C.) — considered

R. v. Stinchcombe (1991), [1992] 1 W.W.R. 97, [1991] 3 S.C.R. 326, 130 N.R. 277, 83 Alta. L.R. (2d) 193,
120 A.R. 161, 8 C.R. (4th) 277, 18 C.R.R. (2d) 210, 68 C.C.C. (3d) 1, 8 W.A.C. 161 (S.C.C.) — referred to

Russell v. Jackson (1851), 68 E.R. 558, 9 Hare 387 (Eng. V.-C.) — referred to

San Francisco (City) v. Superior Court (1951), 281 P.2d 26 (U.S. Cal. Sup. Ct.) — considered

Shaughnessy Golf & Country Club v. Uniguard Services Ltd., 1 B.C.L.R. (2d) 309, [1986] 3 W.W.R. 681,
18 C.C.L.I. 292, (sub nom. Shaughnessy Golf & Country Club v. Drake International Inc.) 26 D.L.R. (4th)
298 (B.C. C.A.) — considered

Slavutych v. Baker (1975), [1976] 1 S.C.R. 254, (sub nom. Slavutch v. Board of Governors of University of
Alberta) 3 N.R. 587, [1975] 4 W.W.R. 620, 38 C.R.N.S. 306, 75 C.L.L.C. 14,263, 55 D.L.R. (3d) 224
(S.C.C.) — referred to

Smith v. Jones, 169 D.L.R. (4th) 385, (sub nom. Jones v. Smith) 60 C.R.R. (2d) 46, 132 C.C.C. (3d) 225, 22
C.R. (5th) 203, (sub nom. Jones v. Smith) 236 N.R. 201, (sub nom. Jones v. Smith) 120 B.C.A.C. 161, (sub
nom. Jones v. Smith) 196 W.A.C. 161, [1999] 1 S.C.R. 455, 62 B.C.L.R. (3d) 209, [1999] 8 W.W.R. 364
(S.C.C.) — considered

Solosky v. Canada (1979), (sub nom. Solosky v. R.) [1980] 1 S.C.R. 821, 105 D.L.R. (3d) 745, 16 C.R. (3d)
294, 30 N.R. 380, 50 C.C.C. (2d) 495 (S.C.C.) — considered

Somerville Belkin Industries Ltd. v. Brocklesby Transport, 5 C.P.C. (2d) 239, 65 B.C.L.R. 260, [1985] 6
W.W.R. 85, 16 C.C.L.I. 12 (B.C. S.C.) — referred to
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Strass v. Goldsack, [1975] 6 W.W.R. 155, 58 D.L.R. (3d) 397 (Alta. C.A.) — considered

Susan Hosiery Ltd. v. Minister of National Revenue, [1969] 2 Ex. C.R. 27, [1969] C.T.C. 353, 69 D.T.C.
5278 (Can. Ex. Ct.) — considered

Walters v. Toronto Transit Commission (1985), 50 O.R. (2d) 635, 4 C.P.C. (2d) 66 (Ont. H.C.) — applied

Wheeler v. Le Marchant (1881), 17 Ch. D. 675, 50 L.J. Ch. 793 (Eng. C.A.) — referred to

Yri-York Ltd. v. Commercial Union Assurance Co. of Canada (1987), 17 C.P.C. (2d) 181 (Ont. H.C.) — re-
ferred to

Cases considered by Rosenberg J.A. (concurring):

Nickmar Pty. Ltd. v. Preservatrice Skandia Insurance Ltd. (1985), 3 N.S.W.L.R. 44 (New South Wales
S.C.) — considered

R. v. Fosty, [1991] 6 W.W.R. 673, (sub nom. R. v. Gruenke) 67 C.C.C. (3d) 289, 130 N.R. 161, 8 C.R. (4th)
368, 75 Man. R. (2d) 112, 6 W.A.C. 112, (sub nom. R. v. Gruenke) [1991] 3 S.C.R. 263, 7 C.R.R. (2d) 108
(S.C.C.) — considered

Slavutych v. Baker (1975), [1976] 1 S.C.R. 254, (sub nom. Slavutch v. Board of Governors of University of
Alberta) 3 N.R. 587, [1975] 4 W.W.R. 620, 38 C.R.N.S. 306, 75 C.L.L.C. 14,263, 55 D.L.R. (3d) 224
(S.C.C.) — considered

Smith v. Jones, 169 D.L.R. (4th) 385, (sub nom. Jones v. Smith) 60 C.R.R. (2d) 46, 132 C.C.C. (3d) 225, 22
C.R. (5th) 203, (sub nom. Jones v. Smith) 236 N.R. 201, (sub nom. Jones v. Smith) 120 B.C.A.C. 161, (sub
nom. Jones v. Smith) 196 W.A.C. 161, [1999] 1 S.C.R. 455, 62 B.C.L.R. (3d) 209, [1999] 8 W.W.R. 364
(S.C.C.) — considered

Rules considered by Carthy J.A. (Rosenberg J.A. concurring):

Rules of Civil Procedure, R.R.O. 1990, Reg. 194

Generally — considered

R. 31.06(1) — considered

R. 31.06(2) — considered

R. 31.06(3) — considered

R. 33.04 — considered

R. 33.06 — considered

R. 53.03(1) — considered

Rules considered by Doherty J.A. (dissenting in part):
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Federal Rules of Civil Procedure

R. 26(b)(3) — considered

Rules of Civil Procedure, R.R.O. 1990, Reg. 194

Generally — considered

R. 30.04(6) — referred to

Uniform Rules of Evidence

R. 502 — considered

R. 502(2) — considered

APPEAL by defendant owners from decision of Divisional court concluding that all reports from insurance ad-
juster to insurance company and/or insurance company's lawyer made before and after May 23, 1995 were priv-
ileged.

Carthy J.A. (Rosenberg J.A. concurring):

1 This action concerning a fire loss is at the discovery stage and has spawned a variety of questions regard-
ing solicitor-client privilege and litigation privilege, which form the subject matter of this appeal. I have re-
viewed the reasons of Doherty J.A. and adopt his analysis of the principles underlying solicitor-client privilege,
or as he prefers, "client-solicitor privilege."

Background Facts

2 Daniel Chrusz and others were the owners of the University Park Inn, a motel and bar complex, which
was severely damaged by fire on November 15, 1994. General Accident Assurance Company was the lead in-
surer of the property and immediately retained John Bourret, an independent claims adjuster, to investigate the
incident. On November 16, 1994, Bourret reported to General Accident that the fire may have been deliberately
set, and that arson was suspected. General Accident then retained a lawyer, David Eryou, for legal advice relat-
ing to the fire and any claim under the policy.

3 Bourret twice reported to General Accident and then on December 1st , 1994 was instructed to report dir-
ectly to Eryou and to take instructions from him.

4 On January 9, 1995, Chrusz delivered a Proof of Loss claiming $1,570,540.61. General Accident ad-
vanced $100,000 to Chrusz as a partial payment on the loss and, on April 25, 1995, General Accident agreed to
advance a further $505,000, being the appraised actual cash value of the motel part of the property. It appears
that, at this stage, there was no suspicion of arson on the part of Chrusz.

5 Between July 1994 and January 1995, Chrusz employed Denis Pilotte as a motel manager on the site. His
services were terminated in January 1995, and in May of that year he made allegations against Chrusz to Bourret
and Eryou. Judging by what is contained in the pleadings that followed, Pilotte apparently alleged that Chrusz
was fraudulently involved in creating the appearance of fire damage, where none existed, in order to inflate the
amount of the claim. An example, which points to the potential relevance of the now disputed communications,
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is the allegation that Chrusz was responsible for moving undamaged furniture into fire damaged areas in order to
inflate the claim of loss.

6 On May 23, 1995, Pilotte gave a statement under oath to Eryou and Bourret that was transcribed at the be-
hest of Eryou. Prior to making the statement Pilotte had not obtained legal advice and willingly proceeded
without a lawyer. He said he wanted to make the statement because his conscience was bothering him. Pilotte
also brought a videotape he had recorded which was shown and discussed. At the request of Eryou, the video-
tape was left with Eryou to be returned after making a copy. In due course it was returned.

7 Pilotte and his counsel were given copies of Pilotte's statement on June 2, 1995 as promised by Eryou. It
was not a condition of making the statement that Pilotte be given a copy of the transcript. According to General
Accident, Pilotte agreed to keep the transcript confidential at Eryou's request. It is argued that the statement was
given to Pilotte on agreement that it would not be released to anyone without Eryou's prior approval.

8 On June 2, 1995, General Accident issued a statement of claim against the insured and the insured's em-
ployees, alleging, amongst other things, concealment, fraud and misrepresentation during the process of the ad-
justment of the loss. This claim was launched in partial reliance upon the Pilotte statement.

9 A statement of defence filed November 14, 1995 included a counterclaim against the plaintiffs and the Pi-
lottes and Bourret. The Pilottes are sued for damages in the amount of $1.5 million allegedly caused by their de-
famation and slander and injurious falsehoods concerning the defendants to the main action. The essence of the
claim against the Pilottes is that Denis Pilotte, motivated by the cancellation of his benefit plan arising from his
employment as the night manager at the hotel owned by Chrusz, "intentionally sought out to fabricate, create
and publish defamatory statements, untruths and a most incredible alchemy of falsehoods with the stated and in-
tended purpose of interfering with Chrusz's contractual relationships with the insurers." The counterclaim al-
leges that the plaintiff insurers "relied on reckless, uncorroborated, unsubstantiated and malicious statements
made by disgruntled former employees of Chrusz, Denis and Patty Pilotte."

10 The motion which led to this appeal challenges the claims for privilege to documents listed in Schedule
B of the affidavits of documents of certain of the defendants to the counterclaim.

Judgment of Kurisko J.

11 In extensive reasons now reported at (1997), 44 C.C.L.I. (2d) 122 (Ont. Gen. Div.) , and (1997), 12
C.P.C. (4th) 150 (Ont. Gen. Div.) , Kurisko J. divided the communications into six categories.

1. Communications between Eryou and General Accident

12 Kurisko J. concluded that all communications between these parties were subject to solicitor-client priv-
ilege.

2. Communications by Bourret to General Accident or Eryou before May 23, 1995

13 These communications were derivative and not protected by litigation privilege in that there was no
agency relationship between General Accident and Bourret. (The concept of "derivative communications" was
adopted from R. Manes and M. Silver, Solicitor-Client Privilege in Canadian Law (Toronto: Butterworths,
1993)).
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3. Communications between Bourret or General Accident and third parties prior to May 23, 1995

14 These were held to be derivative and not subject to litigation privilege.

4. Communications between Bourret and General Accident and Bourret and Eryou after May 23, 1995

15 At this stage, Kurisko J. concluded that litigation was imminent and thus, these communications were
subject to either legal professional privilege or litigation privilege.

5. The Pilotte Statement

16 The Pilotte statement was, prima facie , privileged in the hands of Eryou and General Accident as being
prepared in anticipation of litigation, but such privilege was lost in the handing of a copy to Pilotte. The uncon-
ditional promise to give the transcript to Pilotte was an unequivocal waiver of control over the confidentiality of
the transcript.

6. The Pilotte Videotape

17 The videotape was not a document over which privilege could be properly claimed as it was not prepared
in contemplation of this litigation (i.e., the Counterclaim) and was ordered to be disclosed to the defendants.

Judgment of the Divisional Court (Smith A.C.J.O.C., O'Leary and Farley JJ.)

18 The Divisional Court set aside the order of Kurisko J. and directed that the documents he ordered to be
produced need not be produced, except for the videotape made by Pilotte. This judgment is now reported at
(1998), 37 O.R. (3d) 790 . The court concluded that all reports from Bourret to General Accident and/or Eryou
made before and after May 23, 1995 were privileged.

19 With respect to the Pilotte statement, the court found that once recorded by Eryou, it became part of his
brief for litigation. Eryou did not waive this privilege by giving a copy to Pilotte. The court held that none of the
parties are required to produce this document.

20 The court did, however, agree with Kurisko J. in concluding that the videotape, the float book and addi-
tional time sheets, are not subject to any privilege as they were in existence before Eryou met with Pilotte and
were not subject to any privilege in Pilotte's hands. The court noted that: "[a]n original document that is clothed
with no privilege does not acquire privilege simply because it gets into the hands of a solicitor."

Analysis

21 These facts raise a variety of disclosure issues and, as is often the case, it is helpful to return to funda-
mentals to identify the appropriate principles before seeking answers to individual questions. There are hundreds
of case authorities dealing with litigation privilege but few that discuss the issues comprehensively. This is be-
cause in most cases an individual question has been raised in a particular context and receives a specific answer.
The range of issues in this appeal justifies a broader analysis.

Litigation privilege

22 The origins and character of litigation privilege are well described by Sopinka, Lederman and Bryant in
The Law of Evidence in Canada , (Toronto: Butterworths, 1992) at p.653:
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As the principle of solicitor-client privilege developed, the breadth of protection took on different dimen-
sions. It expanded beyond communications passing between the client and solicitor and their respective
agents, to encompass communications between the client or his solicitor and third parties if made for the so-
licitor's information for the purpose of pending or contemplated litigation. Although this extension was
spawned out of the traditional solicitor-client privilege, the policy justification for it differed markedly from
its progenitor. It had nothing to do with clients' freedom to consult privately and openly with their solicitors;
rather, it was founded upon our adversary system of litigation by which counsel control fact-presentation
before the Court and decide for themselves which evidence and by what manner of proof they will adduce
facts to establish their claim or defence, without any obligation to make prior disclosure of the material ac-
quired in preparation of the case. Accordingly, it is somewhat of a misnomer to characterize this aspect of
privilege under the rubric, (solicitor-client privilege), which has peculiar reference to the professional rela-
tionship between the two individuals. [Footnotes omitted.]

23 R. J. Sharpe, prior to his judicial appointment, published a thoughtful lecture on this subject, entitled
"Claiming Privilege in the Discovery Process" in Law in Transition: Evidence , L.S.U.C. Special Lectures
(Toronto: De Boo, 1984) at 163. He stated at pp. 164-65:

It is crucially important to distinguish litigation privilege from solicitor-client privilege. There are, I sug-
gest, at least three important differences between the two. First, solicitor-client privilege applies only to
confidential communications between the client and his solicitor. Litigation privilege, on the other hand, ap-
plies to communications of a non-confidential nature between the solicitor and third parties and even in-
cludes material of a non-communicative nature. Secondly, solicitor-client privilege exists any time a client
seeks legal advice from his solicitor whether or not litigation is involved. Litigation privilege, on the other
hand, applies only in the context of litigation itself. Thirdly, and most important, the rationale for solicitor-cli-
ent privilege is very different from that which underlies litigation privilege. This difference merits close at-
tention. The interest which underlies the protection accorded communications between a client and a solicit-
or from disclosure is the interest of all citizens to have full and ready access to legal advice. If an individual
cannot confide in a solicitor knowing that what is said will not be revealed, it will be difficult, if not im-
possible, for that individual to obtain proper candid legal advice.

Litigation privilege, on the other hand, is geared directly to the process of litigation. Its purpose is not ex-
plained adequately by the protection afforded lawyer-client communications deemed necessary to allow cli-
ents to obtain legal advice, the interest protected by solicitor-client privilege. Its purpose is more particu-
larly related to the needs of the adversarial trial process. Litigation privilege is based upon the need for a
protected area to facilitate investigation and preparation of a case for trial by the adversarial advocate. In
other words, litigation privilege aims to facilitate a process (namely, the adversary process), while solicitor-cli-
ent privilege aims to protect a relationship (namely, the confidential relationship between a lawyer and a cli-
ent).

Rationale for Litigation Privilege

Relating litigation privilege to the needs of the adversary process is necessary to arrive at an understanding
of its content and effect. The effect of a rule of privilege is to shut out the truth, but the process which litiga-
tion privilege is aimed to protect — the adversary process — among other things, attempts to get at the
truth. There are, then, competing interests to be considered when a claim of litigation privilege is asserted;
there is a need for a zone of privacy to facilitate adversarial preparation; there is also the need for disclosure
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to foster fair trial.

24 It can be seen from these excerpts, quoted without their underlying authorities, that there is nothing sac-
rosanct about this form of privilege. It is not rooted, as is solicitor-client privilege, in the necessity of confidenti-
ality in a relationship. It is a practicable means of assuring counsel what Sharpe calls a "zone of privacy" and
what is termed in the United States, protection of the solicitor's work product: See Hickman v. Taylor, 329 U.S.
495 (U.S. S.C. 1947).

25 The "zone of privacy" is an attractive description but does not define the outer reaches of protection or
the legitimate intrusion of discovery to assure a trial on all of the relevant facts. The modern trend is in the dir-
ection of complete discovery and there is no apparent reason to inhibit that trend so long as counsel is left with
sufficient flexibility to adequately serve the litigation client. In effect, litigation privilege is the area of privacy
left to a solicitor after the current demands of discoverability have been met. There is a tension between them to
the extent that when discovery is widened, the reasonable requirements of counsel to conduct litigation must be
recognized.

26 Our modern rules certainly have truncated what would previously have been protected from disclosure.
Under r. 31.06(1) information cannot be refused on discovery on the ground that what is sought is evidence. Un-
der r. 31.06(2) the names and addresses of witnesses must be disclosed. A judicial ruling in Dionisopoulos v.
Provias (1990), 71 O.R. (2d) 547 (Ont. H.C.) compelled a party to reveal the substance of the evidence of a wit-
ness, demonstrating that it is not just the Rules of Civil Procedure that may intrude upon traditional preserves.

27 Rule 31(06)(3) provides for discovery of the name and address and the findings, conclusions and opin-
ions of an expert, unless the party undertakes not to call that expert at trial. This is an example of the Rules
Committee recognizing the right to proceed in privacy to obtain opinions and to maintain their confidentiality if
found to be unfavourable. The tactical room for the advocate to manoeuvre is preserved while the interests of a
fair trial and early settlement are supported. The actual production of an expert's report is required under r.
53.03(1). Similar treatment is given to medical reports under rules 33.04 and 33.06.

28 In a very real sense, litigation privilege is being defined by the rules as they are amended from time to
time. Judicial decisions should be consonant with those changes and should be driven more by the modern realit-
ies of the conduct of litigation and perceptions of discoverability than by historic precedents born in a very dif-
ferent context.

29 One historic precedent that in my view does have modern application but that has been given a varied re-
ception in Ontario is the House of Lords' decision in Waugh v. British Railways Board, [1979] 2 All E.R. 1169
(U.K. H.L.) . That case concerned a railway inspector's routine accident report. It was prepared in part to further
railway safety and in part for submission to the railway's solicitor for liability purposes. It was held that while
the document was prepared in part for the purpose of obtaining legal advice in anticipated litigation, that was not
its dominant purpose and thus it must be produced.

30 After considering authorities that had protected documents from production where one purpose of pre-
paration was anticipated litigation, Lord Wilberforce concluded at pp. 1173 and 1174:

It is clear that the due administration of justice strongly requires disclosure and production of this report: it
was contemporary; it contained statements by witnesses on the spot; it would be not merely relevant evid-
ence but almost certainly the best evidence as to the cause of the accident. If one accepts that this important
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public interest can be overridden in order that the defendant may properly prepare his case, how close must
the connection be between the preparation of the document and the anticipation of litigation? On principle I
would think that the purpose of preparing for litigation ought to be either the sole purpose or at least the
dominant purpose of it...

. . . . .

It appears to me that unless the purpose of submission to the legal adviser in view of litigation is at least the
dominant purpose for which the relevant document was prepared, the reasons which require privilege to be
extended to it cannot apply. On the other hand to hold that the purpose, as above, must be the sole purpose,
would, apart from difficulties of proof, in my opinion, be too strict a requirement, and would confine the
privilege too narrowly...

This dominant purpose test has contended in Canada with the substantial purpose test. Appellate courts in Nova
Scotia, New Brunswick, British Columbia and Alberta have adopted the dominant purpose standard: see Davies
v. Harrington (1980), 115 D.L.R. (3d) 347 (N.S. C.A.) ; McCaig v. Trentowsky (1983), 148 D.L.R. (3d) 724
(N.B. C.A.) ; Voth Brothers Construction (1974) Ltd. v. North Vancouver School District No. 44 (1981), 23
C.P.C. 276 (B.C. C.A.) and Nova, an Alberta Corp. v. Guelph Engineering Co., [1984] 3 W.W.R. 314 (Alta.
C.A.) .

31 In Ontario, the predominant view of judges and masters hearing motions is that the substantial purpose
test should be applied. This, of course, provides a broader protection against discovery than the dominant pur-
pose test and, in my view, runs against the grain of contemporary trends in discovery. These authorities find
their root in a decision of this court in Blackstone v. Mutual Life Insurance Co. of New York, [1944] O.R. 328
(Ont. C.A.) where Robertson C.J.O. said at p. 333:

I agree with the proposition of the defendant's counsel that it is not essential to the validity of the claim of
privilege that the document for which privilege is claimed should have been written, prepared or obtained
solely for the purpose of, or in connection with, litigation then pending or anticipated. It is sufficient if that
was the substantial, or one of the substantial, purposes then in view.

32 The real issue in that case was whether the reports in question were prepared in anticipation of litigation.
Gillanders J.A. wrote concurring reasons with no mention of "substantial purpose," and similarly there was none
in the dissenting reasons of Kellock J.A. Even as an obiter remark by Robertson C.J.O. it is not presented as a
reasoned conclusion based upon a consideration of the authorities and does not match substantial purpose
against dominant purpose. I do not consider the quoted statement binding on this court and, based upon policy
considerations of encouraging discovery, would join with the other appellate authorities in adopting the domin-
ant purpose test.

33 An important element of the dominant purpose test is the requirement that the document in question be
created for the purposes of litigation, actual or contemplated. Does it apply to a document that simply appears in
the course of investigative work? The concept of creation has been applied by some courts to include copying of
public documents and protection of the copies in the lawyer's brief. In Hodgkinson v. Simms (1988), 55 D.L.R.
(4th) 577 (B.C. C.A.) the majority of the British Columbia Court of Appeal applied the dominant purpose test
but then, relying principally on Lyell v. Kennedy (No. 3) (1884), 27 Ch. D. 1 (Eng. C.A.) , held that copies of
public documents gathered by a solicitor's office attained the protection of litigation privilege. In Lyell v.
Kennedy (No. 3) the protected copies were of tombstone inscriptions and Cotton L.J. upheld the privilege, stat-
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ing at p. 26:

In my opinion it is contrary to the principle on which the Court acts with regard to protection on the ground
of professional privilege that we should make an order for their production; they were obtained for the pur-
pose of his defence, and it would be to deprive a solicitor of the means afforded for enabling him to fully in-
vestigate a case for the purpose of instructing counsel if we required documents, although perhaps publici
juris in themselves, to be produced, because the very fact of the solicitor having got copies of certain burial
certificates and other records, and having made copies of the inscriptions on certain tombstones, and ob-
tained photographs of certain houses, might shew what his view was as to the case of his client as regards
the claim made against him.

34 The majority reasons in Hodgkinson were written by McEachern C.J.B.C. who, at p. 578, identified the
issue as being:

... whether photocopies of documents collected by the plaintiff's solicitor from third parties and now in-
cluded in his brief are privileged even though the original documents were not created for the purpose of lit-
igation.

35 After a thorough analysis of the authorities, the principal one of which is Lyell v. Kennedy (No. 3) , the
Chief Justice observed at p. 583:

In my view the purpose of the privilege is to ensure that a solicitor may, for the purpose of preparing him-
self to advise or conduct proceedings, proceed with complete confidence that the protected information or
material he gathers from his client and others for this purpose, and what advice he gives, will not be dis-
closed to anyone except with the consent of his client.

And at p. 589:

It is my conclusion that the law has always been, and in my view should continue to be, that in circum-
stances such as these, where a lawyer exercising legal knowledge, skill, judgment and industry has as-
sembled a collection of relevant copy documents for his brief for the purpose of advising on or conducting
anticipated or pending litigation he is entitled, indeed required, unless the client consents, to claim privilege
for such collection and to refuse production.

36 Craig J.A., in dissenting reasons, put aside the older cases as not manifesting the modern approach to
discovery and espoused a rigid circumscribing of litigation privilege. He bluntly concluded at p. 594:

I fail to comprehend how original documents which are not privileged (because they are not prepared with
the dominant purpose of actual or anticipated litigation) can become privileged simply because counsel
makes photostatic copies of the documents and puts them in his "brief." This is contrary to the intent of the
rules and to the modern approach to this problem. If a document relates to a matter in question, it should be
produced for inspection.

37 I agree with the tenor of Craig J.A.'s reasons. The majority reasons reflect a traditional view of the enti-
tlement to privacy in a lawyer's investigative pursuits. It is an instinctive reflex of any litigation counsel to col-
lect evidence and to pounce at the most propitious moment. That's the fun in litigation! But the ground rules are
changing in favour of early discovery. Litigation counsel must adjust to this new environment and I can see no
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reason to think that clients may suffer except by losing the surprise effect of the hidden missile.

38 Returning to the specific topic, if original documents enjoy no privilege, then copying is only in a tech-
nical sense a creation. Moreover, if the copies were in the possession of the client prior to the prospect of litiga-
tion they would not be protected from production. Why should copies of relevant documents obtained after con-
templation of litigation be treated differently? Suppose counsel for one litigant finds an incriminating filing by
the opposite party in the Security Commission's files. Could there be any justification for its retention until
cross-examination at trial? Further, such copies, if relevant in their content, must be revealed in oral discovery
under r. 31.06(1) which provides that questions must be answered even though the information sought is evid-
ence.

39 The production of such documents in the discovery process does little to impinge upon the lawyer's free-
dom to prepare in privacy and weighs heavily in the scales supporting fairness in the pursuit of truth.

40 In disagreeing with the majority reasons in Hodgkinson I am at the same time differing from the reasons
and result in Ottawa-Carleton (Regional Municipality) v. Consumers' Gas Co. (1990), 74 O.R. (2d) 637 (Ont.
Div. Ct.) where the Ontario Divisional Court held copies of public documents to be privileged. Montgomery J.,
the motions judge in that case indicated a preference for the reasoning of Craig J.A. in Hodgkinson . The Divi-
sional Court preferred to follow the majority. In the present case the Divisional Court appears to agree with my
view, although without analysis of authorities.

41 This court does not easily turn aside authorities such as Lyell v. Kennedy (No. 3) that have stood as the
law for many years. However, consistent with the theme of these reasons, deference must be given to modern
perceptions of discoverability in preference to historic landmarks that no longer fit the dynamics of the conduct
of litigation. The zone of privacy is thus restricted in aid of the pursuit of early exchange of relevant facts and
the fair resolution of disputes.

Common interest privilege

42 In some circumstances litigation privilege may be preserved even though the information is shared with a
third party. The circumstance giving rise to this issue on the present appeal is the provision to Pilotte by the soli-
citor for the insurer of a copy of Pilotte's signed statement.

43 While solicitor-client privilege stands against the world, litigation privilege is a protection only against
the adversary, and only until termination of the litigation. It may not be inconsistent with litigation privilege vis-
à-vis the adversary to communicate with an outsider, without creating a waiver, but a document in the hand of
an outsider will only be protected by a privilege if there is a common interest in litigation or its prospect.

44 The general principle was first enunciated by Denning L.J. in Buttes Gas & Oil v. Hammer (No. 3),
[1980] 3 All E.R. 475 (Eng. C.A.) at pp. 483-84:

In case this be wrong, however, I must go on to consider the claim for legal professional privilege. The ar-
guments became complicated beyond belief. Largely because a distinction was drawn between Buttes (who
are the party to the litigation) and the ruler of Sharjah (who is no party to it). Such as questions as to who
held the originals and who held the copies and so forth. Countless cases were cited. Few were of any help.

I would sweep away all those distinctions. Although this litigation is between Buttes and Occidental, we
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must remember that standing alongside them in the selfsame interest are the rulers of Sharjah and UAQ re-
spectively. McNeill J thought that this gave rise to special considerations, and I agree with him. There is a
privilege which may be called a 'common interest' privilege. That is a privilege in aid of anticipated litiga-
tion in which several persons have a common interest. It often happens in litigation that a plaintiff or de-
fendant has other persons standing alongside him who have the selfsame interest as he and who have con-
sulted lawyers on the selfsame points as he but who have not been made parties to the action. Maybe for
economy or for simplicity or what you will. All exchange counsels' opinions. All collect information for the
purpose of litigation. All make copies. All await the outcome with the same anxious anticipation because it
affects each as much as it does the others. Instances come readily to mind. Owners of adjoining houses com-
plain of a nuisance which affects them both equally. Both take legal advice. Both exchange relevant docu-
ments. But only one is a plaintiff. An author writes a book and gets it published. It is said to contain a libel
or to be an infringement of copyright. Both author and publisher take legal advice. Both exchange docu-
ments. But only one is made a defendant.

In all such cases I think the courts should, for the purposes of discovery, treat all the persons interested as if
they were partners in a single firm or departments in a single company. Each can avail himself of the priv-
ilege in aid of litigation. Each can collect information for the use of his or the other's legal adviser. Each can
hold originals and each make copies. And so forth. All are the subject of the privilege in aid of anticipated
litigation, even though it should transpire that, when the litigation is afterwards commenced, only one of
them is made a party to it. No matter that one has the originals and the other has the copies. All are priv-
ileged.

45 In language more specifically directed to the issue on this appeal the U.S. Court of Appeal put it this way
in United States v. American Telephone & Telegraph Co. , 642 F.2d 1285 (U.S. D.C. Ct. App. 1980) at pp.
1299-1300:

The attorney-client privilege exists to protect confidential communications, to assure the client that any
statements he makes in seeking legal advice will be kept strictly confidential between him and his attorney;
in effect, to protect the attorney-client relationship . Any voluntary disclosure by the holder of such a priv-
ilege is inconsistent with the confidential relationship and thus waives the privilege.

By contrast, the work product privilege does not exist to protect a confidential relationship, but rather to
promote the adversary system by safeguarding the fruits of an attorney's trial preparations from the discov-
ery attempts of the opponent . The purpose of the work product doctrine is to protect information against op-
posing parties, rather than against all others outside a particular confidential relationship, in order to encour-
age effective trial preparation. In the leading case on the work product privilege, the Supreme Court stated:
"Proper preparation of a client's case demands that he assemble information, sift what he considers to be the
relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and need-
less interference. A disclosure made in the pursuit of such trial preparation, and not inconsistent with main-
taining secrecy against opponents, should be allowed without waiver of the privilege. We conclude, then,
that while the mere showing of a voluntary disclosure to a third person will generally suffice to show waiver
of the attorney-client privilege, it should not suffice in itself for waiver of the work product privilege .

We do not endorse a reading of the GAF Corp. standard so broad as to allow confidential disclosure to any
person without waiver of the work product privilege. The existence of common interests between transferor
and transferee is relevant to deciding whether the disclosure is consistent with the nature of the work
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product privilege. But 'common interests' should not be construed as narrowly limited to co-parties. So long
as transferor and transferee anticipate litigation against a common adversary on the same issue or issues,
they have strong common interests in sharing the fruit of the trial preparation efforts. Moreover, with com-
mon interests on a particular issue against a common adversary, the transferee is not at all likely to disclose
the work product material to the adversary. When the transfer to a party with such common interests is con-
ducted under a guarantee of confidentiality, the case against waiver is even stronger. [Emphasis in original]

46 Although the subject of common interest has arisen in other contexts in Canadian cases, I am satisfied
that the above two excerpts should be adopted as expressing both the applicable principle and the specific ap-
plication of that principle to the issues on this appeal. Canadian authorities which have dealt with common in-
terest privilege in different contexts include: Canadian Pacific Ltd. v. Canada (Director of Investigation & Re-
search) (December 31, 1995), Doc. B55/95F, B55/95H (Ont. Gen. Div. [Commercial List]); Anderson Explora-
tion Ltd. v. Pan-Alberta Gas Ltd. (1998), 61 Alta. L.R. (3d) 38 (Alta. Q.B.) ; Archean Energy Ltd. v. Minister of
National Revenue (1997), 202 A.R. 198 (Alta. Q.B.) ; Lehman v. Insurance Corp. of Ireland (1983), 40 C.P.C.
285 (Man. Q.B.) ; Maritime Steel & Foundries Ltd. v. Whitman Benn & Associates Ltd. (1994), 24 C.P.C. (3d)
120 (N.S. S.C.) ; Almecon Industries Ltd. v. Anchortek Ltd. (1998), [1999] 1 F.C. 507 (Fed. T.D.) , released
November 17, 1998; R. v. Dunbar (1982), 68 C.C.C. (2d) 13 (Ont. C.A.) .

Application of principles to the disputed categories

47 I will depart somewhat from Kurisko J.'s categories of communication in order to relate them more dir-
ectly to my legal analysis.

48 There is no question that all communications between Eryou and General Accident are protected by soli-
citor-client privilege, there being no indication of waiver.

49 The more contentious issue is whether communications between Bourret and Eryou or Bourret and Gen-
eral Accident are privileged.

50 In my view, an insurance company investigating a policy holder's fire is not, or should not be considered
to be, in a state of anticipation of litigation. It may be that negotiations and even litigation will follow as to the
extent of the loss but until something arises to give reality to litigation, the company should be seen as conduct-
ing itself in good faith in the service of the insured. The reality of anticipation of litigation arose in this case
when arson was suspected and Eryou was retained. Chrusz was presumably a suspect if this was a case of arson
and litigation privilege attached to communications between Bourret and Eryou or from Bourret through General
Accident to Eryou so long as such litigation was contemplated. The dominant purpose test is satisfied.

51 However, I would not accord communications between Bourret and Eryou with the protection of solicit-
or-client privilege. Bourret was retained to perform the functions of investigating and reporting. He was expec-
ted to be honest in doing his job, and no special legal protection was necessary to ensure a candid report. I agree
with the reasoning of Doherty J.A. on this subject.

52 Viewed from another perspective, when the end comes to contemplated litigation what purpose is served
by protecting such information if relevant in other proceedings? The sanctity of the client's secrets which are
shared with a lawyer is untouched. If the circumstances surrounding the fire are relevant in other litigation there
may be no better evidence than Bourret's reports. Thus, the interests of the determination of truth is served by
production without effect upon the fundamental protection afforded to solicitor-client communications.
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53 The payments by General Accident to Chrusz between January and April 1995 are clear evidence that his
involvement in arson was no longer a consideration. The parties had essentially returned to the original positions
of insurer and insured negotiating over the value of the claim. Litigation was, as always, a possibility, but, so far
as the evidence reveals it was not in contemplation.

54 At that point, in my view, the previous existing litigation privilege came to an end and documents that
had once been protected on that account became compellable in any proceedings where they were relevant.

55 On May 23, 1995, a metamorphosis occurred. The revelations of Pilotte immediately brought new litiga-
tion into contemplation — the eventual claim by General Accident of fraud and misrepresentation by Chrusz fol-
lowing the fire. However, it was Pilotte's evidence that he was acting because his conscience bothered him. The
lack of any assertion that he contemplated litigation prior to receiving the counterclaim, requires a separate ana-
lysis of whether documents in his hands must be produced, notwithstanding protection in the hands of Eryou by
reason of the fresh litigation privilege.

56 Dealing first with Eryou, any communications or reports from Bourret after May 23, 1995, whose dom-
inant purpose was directed to the litigation now before us are protected by litigation privilege, subject to the
rules as to discovery of evidence and witnesses. Similarly, any contacts with third parties reported on by Bourret
would be protected.

57 The Divisional Court refers to the "float book and additional time sheets" together with the video. It is
unclear on the record before us what was delivered by Pilotte to Eryou but I will assume it was these three items,
two of which were copies or originals of documents taken from the motel. None of these were created or pre-
pared for the purpose of litigation and so, on the principles enunciated earlier in these reasons, they cannot qual-
ify for any form of privilege in the hands of any of Eryou, General Accident, or Pilotte.

58 The statement taken by Eryou from Pilotte is protected by litigation privilege in the hands of Eryou,
again subject to the discovery rules, but the copy delivered to Pilotte must be considered separately. It is clear
that Pilotte did not at that time contemplate litigation. In my view, however, he was closely enough aligned with
General Accident in seeing his evidence pressed forward against Chrusz to protect Eryou against a waiver of his
client's litigation privilege. See, in this respect, United States v. American Telephone & Telegraph Co. , supra .
There was nothing inconsistent in giving a copy of a statement to this witness and maintaining privilege against
the adversary. This was especially so when a promise of confidentiality was requested.

59 As closely as he was aligned in interest to General Accident, I do not consider that Pilotte acquired a
common interest privilege. In all of the examples cited by Lord Denning in Buttes , there is an actual contempla-
tion of litigation shared by individuals against a common adversary. Pilotte was merely a witness who was under
no apparent threat of litigation. If events had proceeded in the normal course without a counterclaim and he was
called as a witness at trial he would have no more reason to refuse production of the statement than any witness
to a motor vehicle accident who has been provided with a written statement to refresh his or her memory before
giving evidence. The cross-examiner would be entitled to its production and claims of litigation privilege would
be hollow.

60 The fact that Pilotte became a party to the counterclaim did not change the status of this statement in his
hands. It was not created for this litigation and is simply a relevant piece of factual information that came to
counsel with the original brief.
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Conclusion

61 I would set aside the orders below and in their place direct production as indicated in these reasons. The
parties are better able than I to be specific as to particular communications and if there are disagreements these
can be resolved on settlement of the order.

62 Costs throughout should be to the appellants on the basis of a single counsel fee against the respondent
General Accident.

Doherty J.A. (dissenting in part):

The Issues:

63 This already prolonged litigation is stalled at the discovery stage while the parties argue over the appel-
lants' right to production of documents in the possession of the respondents. Most of these documents were gen-
erated in the course of an investigation conducted on behalf of the respondent insurers into the origins of a fire
at the appellants' hotel. The respondents resist production claiming both client-solicitor privilege and litigation
privilege.

64 The appellants raise three issues:

• Are communications between an appraiser and the insurers' solicitor protected from disclosure to the ap-
pellants by either client-solicitor privilege or litigation privilege?

• Is a transcript of a statement made under oath by Deny Pilotte on May 23, 1995 to the lawyer for the in-
surers (the "May 23rd statement") protected against production by the insurers' litigation privilege?

• Is a copy of the May 23rd statement that was given to Mr. Pilotte's lawyer by the lawyer for the insurers
protected against production by Mr. Pilotte by either the insurers' litigation privilege or Mr. Pilotte's litiga-
tion privilege?

65 I have had the opportunity of reading the reasons of my colleagues, Carthy and Rosenberg JJ.A. I agree
with their conclusions on the first and third issue. I respectfully dissent from their conclusion on the second. I
would hold that the insurers are obliged to produce the statement.

66 These issues bring to the forefront two antithetical principles, both of which are accepted as fundamental
to the civil litigation process. One principle, the right to full and timely discovery of the opposing party's case,
rests on the premise that full access to all the facts on both sides of a lawsuit facilitates the early and just resolu-
tion of that suit. The other principle, the right of a party to maintain the confidentiality of client-solicitor com-
munications, and sometimes communications involving third parties, rests on the equally fundamental tenet that
the confidentiality of those communications is essential to the maintenance of a just and effective justice system.
The tension between the two principles is described by Lamer C.J.C. in R. v. Fosty (1991), 67 C.C.C. (3d) 289
(S.C.C.) at 305:

The prima facie protection for solicitor-client communications is based on the fact that the relationship and
the communications between solicitor-and-client are essential to the effective operation of the legal system.
Such communications are inextricably linked with the very system which desires the disclosure of the com-
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munication. ...

67 In attempting to reconcile these principles, I do not start from the premise that one principle, access to all
the facts, is a good thing in that it promotes the search for truth and that the other principle, confidentiality, is a
necessary evil to be tolerated only in the clearest of situations. Both principles have a positive value to the com-
munity and individuals, and when viewed from a broad perspective, both serve the goal of ascertaining truth by
means which are consistent with the important societal values of fairness, personal autonomy and access to
justice.

The Facts:

68 The appellants ("Chrusz") are the owners of a hotel property in Thunder Bay. The respondent insurers in-
sured that property against fire loss. The respondent, General Accident Assurance Company ("General Acci-
dent"), is the lead insurer and has carriage of this litigation. For ease of reference, I will refer only to General
Accident when speaking of the respondent insurers. The respondent, Deny Pilotte, was employed by Chrusz
between July 1994 and January 1995 as the manager of the hotel property. The respondent, John Bourret, is a
claims adjuster in the employ of the respondent, C.K. Alexander Insurance Adjusters Ltd.

69 On November 15, 1994, a fire caused extensive damage to the Chrusz hotel. Mr. M. Cook, the senior
claims examiner for General Accident, immediately retained Mr. Bourret to investigate the circumstances sur-
rounding the fire. On November 16, 1994, Mr. Bourret reported to Mr. Cook that "the fire may have been delib-
erately set and that arson was suspected."[FN1] His suspicion was based on the finding of traces of an accelerant
in the bar area of the hotel. That part of the hotel had been leased by Chrusz to a tenant.

70 On November 16, 1994, upon being informed of the possibility of arson, Mr. Cook retained Mr. David
Eryou, a barrister and solicitor, "for the purpose of determining any and all issues relating to the loss occasioned
to the insured premises." The retainer extended to "what type of strategy could be taken with respect to the proof
of loss when it was submitted by the insured party, and general legal advice on processing of the claim as long
as the file was open." On the same day, Mr. Cook told Mr. Bourret that Mr. Eryou had been retained and that
Mr. Bourret "was to investigate the fire loss and report directly to Mr. Eryou." Mr. Bourret confirmed these in-
structions with Mr. Eryou and further confirmed that he was to take instructions from Mr. Eryou in respect of his
investigation.

71 Mr. Bourret prepared some 19 reports between November 1994 and October 1996. The first two reports,
dated November 24 and December 16, 1994, were sent to General Accident with copies to Mr. Eryou. Beginning
with the third report, dated January 12, 1995, the remaining reports were sent to Mr. Eryou. General Accident
did not receive copies of these reports.[FN2]

72 On January 9, 1995, Chrusz delivered a proof of loss claiming over $1.5 million. Shortly afterwards (no
date is specified in the material), General Accident advanced $100,000.00 in partial payment of the claim. In
April 1995, General Accident agreed to advance a further $505,000.00 to Chrusz and paid some part of that
amount before May 23, 1995. There is no suggestion in the record that arson, or at least the possible involve-
ment of Chrusz in any arson, remained a concern when these payments were made.

73 On May 23, 1995, matters took a dramatic turn. Mr. Pilotte made a lengthy statement under oath to Mr.
Bourret and Mr. Eryou. Although privilege is claimed with respect to the statement, subsequent events make it
clear that Mr. Pilotte made allegations that Chrusz was attempting to dishonestly inflate his insurance claim.
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[FN3] Mr. Pilotte also turned over a videotape and certain business records to Mr. Eryou. According to Mr. Pi-
lotte, he made these disclosures on his own initiative to clear his conscience and for no other reason. Mr. Pilotte
had been fired by Chrusz about four months earlier.

74 The statement was transcribed. Although Mr. Pilotte did not request a copy, Mr. Eryou promised to give
him one and asked that he keep it confidential. On June 2, 1995, Mr. Eryou turned a copy of the transcript of the
statement and a copy of the videotape that he had received from Mr. Pilotte over to Mr. Pilotte's lawyer.

75 On June 3, 1995, General Accident commenced an action against Chrusz alleging fraud, concealment
and misrepresentation. According to the statement of claim, General Accident became aware of Chrusz's fraud
on May 23, 1995, the date on which Mr. Pilotte made his statement to Mr. Eryou. General Accident sought a de-
claration that Chrusz's insurance policy was void and a declaration that it was entitled to the return of the money
paid under that policy. It also claimed damages in excess of $1 million.

76 On November 14, 1995, Chrusz filed a statement of defence and denied the allegations. Chrusz also
counterclaimed against General Accident, Mr. Bourret and his company. In addition to claiming that General
Accident had breached its obligations under the insurance contract, Chrusz alleged that General Accident had
improperly relied on the "reckless, uncorroborated and malicious" statements of Mr. Pilotte. The counterclaim
also made a claim against Mr. Pilotte for defamation. Although not particularized, the claim would appear to be
based in part on the statement made by Mr. Pilotte on May 23, 1995.

The Privilege Claims Advanced by the Respondents:

77 The documents over which the insurers claimed privileged are described in Schedule "B" to the affi-
davits of documents of Mr. Bourret and Mr. Cook. Many of the documents referred to in Schedule "B" of Mr.
Bourret's affidavit are obviously the product of his investigation of the fire (e.g. blueprints, photographs, draw-
ings, videotapes, reports). Other documents referred to in that schedule are not adequately described to permit
any inference as to their subject matter or purpose (e.g. faxes, handwritten notes, invoices). Mr. Cook's affidavit
of documents refers to many of the same documents as are set out in Mr. Bourret's affidavit, including those
which are the product of Mr. Bourret's investigation of the fire. Many of the documents set out in Schedule "B"
to Mr. Cook's affidavit are also described so generically as to not allow any inference as to their content or pur-
pose.

78 General Accident contended that communications directly between Mr. Cook and Mr. Eryou were pro-
tected by client-solicitor privilege. It further contended that client-solicitor privilege extended to communica-
tions between Mr. Bourret and Mr. Eryou because Mr. Bourret had been designated by General Accident as its
agent for the purposes of those communications with Mr. Eryou. Alternatively, General Accident claimed that
communications between Mr. Bourret and Mr. Eryou were protected by litigation privilege in that arson was
suspected and litigation contemplated prior to any of those communications taking place.

79 A transcript of Mr. Pilotte's May 23rd statement was listed in Schedule "B" of the affidavits of Mr. Bour-
ret and Mr. Eryou. In the affidavits they resisted production of the transcript alleging both client-solicitor priv-
ilege and litigation privilege. On a motion before Kurisko J. the claim was limited to one of litigation privilege.
The affidavits asserted that the transcript had been prepared "for the dominant purpose of aiding in the conduct
of this litigation at a time when litigation was threatened, anticipated or outstanding."

The Rulings Below:
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80 The reasons of Kurisko J. are reported at (1997), 34 O.R. (3d) 354 (Ont. Gen. Div.) , 17 C.P.C. (4th) 284
, (1997), 48 C.C.L.I. (2d) 207 (Ont. Gen. Div.) . The reasons of the Divisional Court are reported at ((1998), 37
O.R. (3d) 790 (Ont. Div. Ct.) .

81 Mr. Justice Kurisko held that the direct communications between Mr. Eryou and Mr. Cook are protected
by client-solicitor privilege.

82 The Divisional Court did not address this aspect of Kurisko J.'s order. It is common ground on this ap-
peal that those communications are privileged.

83 Kurisko J. held that the communications between Mr. Eryou and Mr. Bourret are not protected by client-
solicitor privilege. He further held that any claim to litigation privilege over those communications based on the
possibility of arson expired when arson ceased to be a concern. He concluded that arson was no longer an issue
by the time the insurers advanced some $100,000.00 to the appellants shortly after January 9, 1995. Finally,
Kurisko J. concluded that litigation became imminent upon receipt of Mr. Pilotte's statement on May 23, 1995.
He held that communications between Mr. Bourret and Mr. Eryou after that date are protected by litigation priv-
ilege.

84 The Divisional Court held that, from the time Mr. Eryou was retained on November 16, 1994, commu-
nications between Mr. Bourret and Mr. Eryou were made for the purpose of giving and obtaining legal advice.
Overturning Kurisko J. on this issue, the court ruled that these communications are protected by client-solicitor
privilege just as if the communications had been directly between Mr. Eryou and General Accident. As the court
was satisfied that all of the communications are protected by client-solicitor privilege, it did not address the lit-
igation privilege claim.

85 Kurisko J. next held that the transcript of Mr. Pilotte's statement is not privileged. He held that while the
transcript was prima facie subject to litigation privilege in the hands of General Accident, the privilege was
waived when Mr. Eryou made the unsolicited promise to Mr. Pilotte to provide him with a copy of the state-
ment. Kurisko J. rejected the contention that Mr. Pilotte and General Accident had a "common interest" such
that providing Mr. Pilotte with a copy of the transcript of the statement did not waive General Accident's claim
to litigation privilege. He further ruled that as Mr. Pilotte did not anticipate litigation involving him when he
made the statement, he could not rely on litigation privilege.

86 The Divisional Court disagreed with Kurisko J. on this issue and held that General Accident's litigation
privilege was not waived by providing a potential witness with a copy of his own statement. The court declared
that neither the insurers nor Mr. Pilotte were obliged to produce the transcript of Mr. Pilotte's statement.

87 Kurisko J. also ruled that the materials turned over to Mr. Eryou by Mr. Pilotte on May 23, 1995 (the
videotape and business records) are not privileged. The Divisional Court agreed. This conclusion is not chal-
lenged on appeal.

The Client-Solicitor Privilege Claim:

a) Generally

88 Client-solicitor privilege is the oldest and best established privilege in our law. It can be traced back
some 400 years in English law: Baker v. Campbell (1983), 153 C.L.R. 52 (Australia H.C.) at 84, per Murphy J.;
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N. Williams "Civil Litigation Trial Preparation in Canada" (1980), 58 Can. Bar Rev. 1 at 37-38. In Fosty , supra
, at 304-6 Lamer C.J.C. referred to client-solicitor privilege as one of the few blanket or class privileges known
to our law. The Chief Justice distinguished class or blanket privilege from other privileges which are determined
on a case-by-case basis. The former operate (subject to certain exceptions) whenever the criteria for their exist-
ence are established. The operation of the latter depend on the totality of the circumstances of each case. Obvi-
ously, the operation of class or blanket privileges can result in the exclusion of valuable evidence. No doubt this
explains why there are so few class privileges recognized in our law.

89 The criteria for the existence of client-solicitor privilege are well-established. In Descôteaux c. Mierzw-
inski (1982), 70 C.C.C. (2d) 385 (S.C.C.) at 398, and again very recently in R. v. Shirose (1999), 133 C.C.C.
(3d) 257 (S.C.C.) at 288, the Supreme Court of Canada adopted the following description of client-solicitor priv-
ilege by Wigmore (8 Wigmore, Evidence , § 2292, McNaughton Rev. 1961):

Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the com-
munications relating to that purpose, made in confidence by the client, are at his instance permanently pro-
tected from disclosure by himself or by the legal adviser, except the protection be waived.

90 The privilege extends to communications in whatever form, but does not extend to facts which may be
referred to in those communications if they are otherwise discoverable and relevant: Susan Hosiery Ltd. v. Min-
ister of National Revenue, [1969] 2 Ex. C.R. 27 (Can. Ex. Ct.) at 34; Grant v. Downs (1976), 135 C.L.R. 674
(Australia H.C.) at 686; R. Manes and M. Silver, Solicitor-Client Privilege in Canadian Law (Markham: Butter-
worths, 1993) at 127-33. For example, even if Mr. Bourret's reports are privileged as a defendant by counter-
claim, he may be examined for discovery on steps he, or others on his behalf, took to investigate the fire as well
as on observations made and information gathered in the course of that investigation.

91 The rationale underlying the privilege informs the perimeters of that privilege. It is often justified on the
basis that without client-solicitor privilege, clients and lawyers could not engage in the frank and full disclosure
that is essential to giving and receiving effective legal advice. Even with the privilege in place, there is a natural
reluctance to share the "bad parts" of one's story with another person. Without the privilege, that reluctance
would become a compulsion in many cases: Anderson v. Bank of British Columbia (1874), 2 Ch. D. 644 (Eng.
C.A.) at 649; Smith v. Jones (1999), 22 C.R. (5th) 203 (S.C.C.) at 217, per Cory J.; J.W. Strong, ed., McCormick
on Evidence , 4th ed. (St. Paul, Minn.: West Publishing Co. 1992), vol. 1 at 353.

92 While this utilitarian purpose is central to the existence of the privilege, its rationale goes beyond the
promotion of absolute candor in discussions between a client and her lawyer. The privilege is an expression of
our commitment to both personal autonomy and access to justice. Personal autonomy depends in part on an indi-
vidual's ability to control the dissemination of personal information and to maintain confidences. Access to
justice depends in part on the ability to obtain effective legal advice. The surrender of the former should not be
the cost of obtaining the latter. By maintaining client-solicitor privilege, we promote both personal autonomy
and access to justice: Goodman Estate v. Geffen (1991), 81 D.L.R. (4th) 211 (S.C.C.) at 231-32, per Wilson J.;
Solosky v. Canada (1979), 50 C.C.C. (2d) 495 (S.C.C.) at 510; Descôteaux c. Mierzwinski , supra , at 413-14; A.
(L.L.) v. B. (A.) (1995), 103 C.C.C. (3d) 92 (S.C.C.) at 107-8, per L'Heureux-Dubé J. (concurring); R. v. Shirose
, supra , at 288; Baker v. Campbell , supra , at 118-20, per Deane J.

93 The privilege also serves to promote the adversarial process as an effective and just means for resolving
disputes within our society. In that process, the client looks to the skilled lawyer to champion her cause against
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that of her adversaries. The client justifiably demands the undivided loyalty of her lawyer. Without client-so-
licitor privilege, the lawyer could not serve that role and provide that undivided loyalty. As the authors of Mc-
Cormick, supra , write at pp. 316-17:

At the present time it seems most realistic to portray the attorney-client privilege as supported in part by its
traditional utilitarian justification, and in part by the integral role it is perceived to play in the adversary sys-
tem itself. Our system of litigation casts the lawyer in the role of fighter for the party whom he represents. A
strong tradition of loyalty attaches to the relationship of attorney and client, and this tradition would be out-
raged by routine examination of the lawyer as to the client's confidential disclosures regarding professional
business. To the extent that the evidentiary privilege, then, is integrally related to an entire code of profes-
sional conduct, it is futile to envision drastic curtailment of the privilege without substantial modification of
the underlying ethical system to which the privilege is merely ancillary . [Emphasis added.]

94 In summary, I see the privilege as serving the following purposes: promoting frank communications
between client and solicitor where legal advice is being sought or given, facilitating access to justice, recogniz-
ing the inherent value of personal autonomy and affirming the efficacy of the adversarial process. Each of these
purposes should guide the application of the established criteria when determining the existence of client-soli-
citor privilege in specific fact situations.

95 The adjudication of claims to client-solicitor privilege must be fact sensitive in the sense that the determ-
ination must depend on the evidence adduced to support the claim and on the context in which the claim is
made. A claim to client-solicitor privilege in the context of litigation is in fact a claim that an exception should
be made to the most basic rule of evidence which dictates that all relevant evidence is admissible. It is incum-
bent on the party asserting the privilege to establish an evidentiary basis for it. Broad privilege claims which
blanket many documents, some of which are described in the vaguest way, will often fail, not because the priv-
ilege has been strictly construed, but because the party asserting the privilege has failed to meet its burden: see
Shaughnessy Golf & Country Club v. Uniguard Services Ltd. (1986), 26 D.L.R. (4th) 298 (B.C. C.A.) at 302-4
and 307-8, per Esson J.A.

96 It is also necessary to consider the context of the claim, by which I mean the circumstances in which the
privilege is claimed. For example, in this case, the insurer claims client-solicitor privilege against its insured in
part in respect of the product of its investigation of a possible claim by the insured under its policy. The preex-
isting relationship of the insured and insurer and the mutual obligations of good faith owed by each to the other
must be considered in determining the validity of the insurer's assertion that it intended to keep information
about the investigation confidential vis-à-vis its insured. The confidentiality claim cannot be approached as if
the parties were strangers to each other.

97 The confidentiality of the communications is an underlying component of each of the purposes which
justify client-solicitor privilege. In McCormick, supra , at 333, it is said:

It is of the essence of the privilege that it is limited to those communications which the client either ex-
pressly made confidential or which he could reasonably assume under the circumstances would be under-
stood by the attorney as so intended.

98 The centrality of confidentiality to the existence of the privilege helps make my point that the assessment
of a claim to client-solicitor privilege must be contextual. Sometimes the relationship between the party claim-
ing the privilege and the party seeking disclosure will be relevant to determining whether the communication
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was confidential. For example, the reciprocal obligations of an insured and an insurer to act in good faith to-
wards each other are well-established: Canadian Indemnity Co. v. Canadian Johns-Manville Co., [1990] 2
S.C.R. 549 (S.C.C.) at 620-21; Coronation Insurance Co. v. Taku Air Transport Ltd., [1991] 3 S.C.R. 622
(S.C.C.) at 636. I have difficulty reconciling these mutual obligations with the contention that an insurer auto-
matically intends to maintain confidentiality as against the insured over the fruits of its investigation of an incid-
ent giving rise to a possible claim under a policy of insurance. I stress that I refer only to the fruits of the in-
surer's investigation and not to other topics which may be the subject matter of communications between the in-
surer and its counsel.

99 Unlike some courts, (eg. Somerville Belkin Industries Ltd. v. Brocklesby Transport, [1985] 6 W.W.R. 85
(B.C. S.C.) at 88), I do not accept that the mere possibility of a claim under an insurance policy entitles an in-
surer to treat its client as a potential adversary from whom it intends to keep confidential information concerning
its investigation of the claim. I prefer the view which assumes that the insurer "fairly and open mindedly" invest-
igates potential claims: see Blackstone v. Mutual Life Insurance Co. of New York, [1944] O.R. 328 (Ont. C.A.) at
334, per Robertson C.J.O.; Walters v. Toronto Transit Commission (1985), 50 O.R. (2d) 635 (Ont. H.C.) at
637-38. If an insurer asserts a privilege over the product of its investigation, it must demonstrate that it intended
to keep that information confidential from its client. The mere possibility of a claim will not establish that inten-
tion.

100 Chrusz accepts that all communications directly between Mr. Eryou and General Accident are protected
by client-solicitor privilege. While I accept that concession for the purposes of this appeal, I would not want to
be taken as endorsing it.

101 General Accident relies on Mr. Bourret's suspicion of arson as providing the necessary basis for the in-
ference that the communications between Mr. Eryou and General Accident prior to May 23, 1995 were intended
to be kept confidential from Chrusz. I can accept that the suspicion described in the affidavits provided a basis,
as of November 16, 1994, for concluding that the initial communications were intended to be kept confidential
from Chrusz. General Accident takes the position that once such suspicion was established, it continued as long
as the investigation continued. I cannot agree. It is up to General Accident to establish a proper evidentiary basis
for a finding that all of the communications referred to in the affidavits were intended to be confidential as
against Chrusz. The record tells me only that General Accident had reason to suspect arson as of November 16,
1994. It would certainly seem that any suspicion had disappeared by the time the insurers advanced $100,000.00
on the policy shortly after January 9, 1995. To the extent that the inference of intended confidentiality turned on
the existence of the suspicion of arson, the onus was on General Accident to establish that the suspicion contin-
ued over the period for which it claims privilege. I am not prepared to assume that the suspicion continued from
the day after the fire until some indeterminate point in the future.

102 Communications between Mr. Eryou and General Accident after the May 23, 1995 statement do not
raise the same concerns. The fraud allegations against Mr. Chrusz made in that statement provide a firm basis
from which to infer an intention to keep communications between Mr. Eryou and General Accident confidential.

(b) Communications between Mr. Bourret and Mr. Eryou

103 Assuming that the communications between General Accident and Mr. Eryou are protected by client-
solicitor privilege, I turn to the question of whether Mr. Bourret's communications with Mr. Eryou are also priv-
ileged. General Accident contends that the communications are protected by client-solicitor privilege and/or lit-
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igation privilege. At this stage of my reasons, I am concerned only with the client-solicitor privilege claim and
not the litigation privilege claim. There is also no distinction to be drawn between communications made before
May 23, 1995 and those made after that date when assessing the client-solicitor privilege claim. That date be-
comes important when the litigation privilege claim is considered.

104 Claims for client-solicitor privilege, unlike claims for litigation privilege, are usually framed in terms of
communications directly between a client and a solicitor. It is, however, well-settled that client-solicitor priv-
ilege can extend to communications between a solicitor or a client and a third party:[FN4] Bunbury v. Bunbury
(1839), 48 E.R. 1146 (Eng. Rolls Ct.) ; Russell v. Jackson (1851), 68 E.R. 558 (Eng. V.-C.); Hooper v. Gumm
(1862), 70 E.R. 1199 (Eng. V.-C.); Wheeler v. Le Marchant (1881), 17 Ch. D. 675 (Eng. C.A.) at 682, per Jessel
M.R.; Jones v. Great Central Railway, [1910] A.C. 4 (U.K. H.L.) ; Susan Hosiery Ltd. v. Minister of National
Revenue , supra , at 36; Goodman & Carr v. Minister of National Revenue, [1968] 2 O.R. 814 (Ont. H.C.) at
818; Alcan-Colony Contracting Ltd. v. Minister of National Revenue, [1971] 2 O.R. 365 (Ont. H.C.) at 368; In-
ternational Minerals & Chemical Corp. (Canada) v. Commonwealth Insurance Co. (1990), 89 Sask. R. 1 (Sask.
Q.B.) at 7-8; Smith v. Jones , supra , at 208-210, per Major J. (dissenting); Attorney-Client Privilege , 139
A.L.R. 1250.

105 The case law involving claims to client-solicitor privilege over third party communications is not ex-
tensive. It is also relatively undeveloped beyond a recognition that communications made to or by third parties
who are classified as "agents" of the lawyer or the client will be protected by client-solicitor privilege: see
Manes and Silver, Solicitor-Client Privilege in Canadian Law, supra , at 73-79; G. Watson and F. Au, Solicitor-
Client Privilege and Litigation Privilege in Civil Litigation (1998), 77 Can. Bar Rev. 315 at 346-349.

106 The authorities do, however, establish two principles:

• not every communication by a third party with a lawyer which facilitates or assists in giving or receiving
legal advice is protected by client-solicitor privilege; and

• where the third party serves as a channel of communication between the client and solicitor, communica-
tions to or from the third party by the client or solicitor will be protected by the privilege as long as those
communications meet the criteria for the existence of the privilege.

107 These two principles assist in resolving the applicability of client-solicitor privilege to the communica-
tions between Mr. Bourret and Mr. Eryou, but neither provide a complete answer. In my view, this case requires
the court to determine when a third party's communication will be protected by client-solicitor privilege even
though the third party cannot be described merely as a channel of communication or conduit of information
between the solicitor and client. I will consider the two established principles and then will turn to the approach
that I would take to determine whether the third party's communications to the solicitor in this case are protected
by client-solicitor privilege even though the third party is not merely a channel of communication.

108 Wheeler v. Le Marchant , supra illustrates the first principle that communications to or by a third party
are not protected by client-solicitor privilege merely because they assist the solicitor in formulating legal advice
for a client. In that case, the client retained a solicitor for advice concerning a certain piece of property. The soli-
citor in turn retained a surveyor to give him information concerning that property. In subsequent litigation in-
volving a claim for specific performance, the client contended that the information passed from the surveyor to
the lawyer was protected by client-solicitor privilege. No litigation was contemplated at the time the surveyor
provided the information to the solicitor. The client's claim succeeded initially, but on appeal it was unanim-
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ously held that the communications between the surveyor and the solicitor were not protected by client-solicitor
privilege. Cotton L.J. concluded at p. 684:

... It is said that as communications between a client and his legal advisers for the purpose of obtaining legal
advice are privileged, therefore any communication between the representatives of the client and the solicit-
or must also be privileged. That is a fallacious use of the word "representatives." If the representative is a
person employed as an agent on the part of the client to obtain the legal advice of the solicitor, of course he
stands in exactly the same position as the client as regards protection, and his communications with the soli-
citor stand in the same position as the communications of his principal with the solicitor. But these persons
were not representatives in that sense. They were representatives in this sense, that they were employed on
behalf of the clients, the Defendants, to do certain work, but that work was not the communicating with the
solicitor to obtain legal advice . [Emphasis added.]

109 Wheeler has not escaped academic criticism: see J.D. Wilson, Privilege in Experts' Working Papers
(1997), 76 Can. Bar Rev. 346 at 361-365. But it has received repeated judicial approval here and in other com-
mon law jurisdictions: see Learoyd v. Halifax Joint Stock Banking Co., [1893] 1 Ch. D. 686 (Eng. Ch. Div.) at
690-91; Calcraft v. Guest, [1898] 1 Q.B. 759 (Eng. C.A.) at 762-3; Susan Hosiery Ltd. v. Minister of National
Revenue , supra , at 31-32; R. v. Littlechild (1979), 51 C.C.C. (2d) 406 (Alta. C.A.) at 411-12; C-C Bottlers Ltd.
v. Lion Nathan Ltd., [1993] 2 N.Z.L.R. 445 (New Zealand H.C.) at 447-48.

110 The second principle described above extends client-solicitor privilege to communications by or to a
third party who serves as a line of communication between the client and solicitor. Thus, where a third party
serves as a messenger, translator or amanuensis, communications to or from the party by the client or solicitor
will be protected. In these cases the third party simply carries information from the client to the lawyer or the
lawyer to the client.

111 The privilege also extends to communications and circumstances where the third party employs an ex-
pertise in assembling information provided by the client and in explaining that information to the solicitor. In
doing so, the third party makes the information relevant to the legal issues on which the solicitor's advice is
sought. For example, in Susan Hosiery Ltd. v. Minister of National Revenue , supra , the client's financial ad-
visers who communicated with the lawyer were intimately familiar with the client's business. At the client's in-
struction, they met with the solicitor to convey information concerning the business affairs of the client. They
were also instructed to discuss possible arrangements of those affairs presumably to minimize tax consequences.
In a very real sense, the accountants served as translators, assembling the necessary information from the client
and putting the client's affairs in terms which could be understood by the lawyer. In addition, they served as a
conduit of advice from the lawyer to the client and as a conduit of instructions from the client to the lawyer.

112 A second example of the extension of the privilege to cases involving expert third party intermediaries
is found in Smith v. Jones , supra . Jones was charged with aggravated sexual assault. His lawyer decided that a
forensic psychiatric report could assist in Jones' defence or on sentence. Counsel retained Dr. Smith, a psychiat-
rist, to speak with Jones and prepare a report. The question of whether the communications from Jones to Smith
were protected by client-solicitor privilege arose in a proceeding subsequently initiated by Dr. Smith.

113 The majority of the Supreme Court of Canada (per Cory J. at 217) assumed that the communications
were protected by client-solicitor privilege and proceeded to consider whether the "public safety" exception to
that privilege warranted disclosure of the communications.
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114 Major J., in dissent, (Lamer C.J.C. and Binnie J. concurring) did address the applicability of client-
solicitor privilege to the communications between Jones and Smith. He said, at p. 210:

Courts in Canada, Australia, the United Kingdom and the United States have all concluded that client com-
munications with third party experts retained by counsel for the purpose of preparing their defence are pro-
tected by solicitor-client privilege.

115 In so holding, Major J. referred with approval to the following passage from the judgment of Traynor J.
in San Francisco (City) v. Superior Court , 281 P.2d 26 (U.S. Cal. Sup. Ct. 1951) at 31:

The privilege of confidence would be a vain one unless its exercise could be thus delegated. A communica-
tion, then by any form of agency employed or set in motion by the client is within the privilege.

. . . . .

Thus, when communication by a client to his attorney regarding his physical or mental condition requires
the assistance of a physician to interpret the client's condition to the attorney, the client may submit to an
examination by the physician without fear that the latter will be compelled to reveal the information dis-
closed. [Emphasis in original].

116 In my view, Traynor J. was referring to situations in which the third party's expertise is required to in-
terpret for the solicitor information provided by the client to the solicitor so that the solicitor can understand that
information and assess its significance to the legal issues that the solicitor must address. In such a case, the psy-
chiatrist, like the accountants in Susan Hosiery Ltd. , supra , assembles and translates information provided by
the client so that the solicitor can understand the nature and legal significance of it. Viewed in this way, the role
of the psychiatrist or the accountants is akin to that of a translator. Indeed, in the American authority relied on
by Major J., Traynor J. analogized, at p. 31, the psychiatrist's role to that of an interpreter, or messenger. In such
cases, information is imparted from the client to the solicitor through the assistance of a third party. As Traynor
J. said at p. 31, these third parties act as "agents of transmission" of communications between the client and the
lawyer.

117 While the conclusion that Jones' communications with Smith were protected by client-solicitor priv-
ilege is sustainable under the line of authority pertaining to third parties who serve as conduits of information
from the client to the solicitor, I think one must be careful in assessing whether the dissenting reasons of Major
J. have an impact on cases where the claim for client-solicitor privilege involving third parties is raised in cir-
cumstances where litigation is neither ongoing nor contemplated. Jones had been charged with sexual assault
when he spoke to Dr. Smith and the communications were in aid of Dr. Smith's preparation of a psychiatric re-
port to be used by Jones' counsel in his defence or on sentencing. Similarly, in R. c. Perron (1990), 54 C.C.C.
(3d) 108 (Que. C.A.) , an authority heavily relied on by Major J., the communications with the psychiatrist were
made in furtherance of counsel's preparation of a defence to outstanding charges. In his reasons, Major J. spe-
cifically refers on at least two occasions to communications with third party experts by a client or a solicitor
made "for the purpose of preparing their defence" (at pp. 209 and 210). While Major J. spoke in terms of client-
solicitor privilege, he in fact limited his observations to circumstances in which litigation privilege would apply.
It is unclear whether Major J. used the phrase "solicitor-client privilege" in the same sense that I use it or wheth-
er he used the term in a way that conflates client-solicitor privilege with litigation privilege. As Watson and Au
observe in Solicitor-Client Privilege and Litigation Privilege in Civil Litigation, supra , at 333-35, there is con-
siderable confusion with respect to terminology in this area of the law.
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118 I would not describe Mr. Bourret as a channel of communication between General Accident and Mr.
Eryou. Nor would I characterize him as translating or interpreting information provided by General Accident.
Mr. Bourret was not passing information from General Accident on to Mr. Eryou, but rather was gathering in-
formation from sources extraneous to General Accident and passing that information on to General Accident
and/or Mr. Eryou. Similarly, Mr. Bourret was not a channel of communication from General Accident to Mr.
Eryou, but rather was a channel of communication from the outside world to Mr. Eryou. His position was very
different from that of the financial advisers/accountants referred to in Susan Hosiery Ltd. It was much closer to
the position of the surveyors in Wheeler . Like the surveyors, he was retained to gather information from sources
extraneous to the client and pass that information on to the solicitor so the solicitor could give legal advice to the
client.

119 It remains to be determined whether the communications are protected by client-solicitor privilege even
though Mr. Bourret cannot be described as a conduit of information from the client to the solicitor. Kurisko J.,
taking his lead from the case law, approached the issue by attempting to characterize the legal nature of the rela-
tionship between Mr. Bourret and General Accident. He held that if Mr. Bourret's relationship to General Acci-
dent were that of an agent, the communications were privileged. He looked to the distinctions drawn in the gen-
eral law of agency between agents, independent contractors and employers and decided that Mr. Bourret was not
an agent for the purposes of the communications with Mr. Eryou.

120 I agree with the Divisional Court that the applicability of client-solicitor privilege to communications
involving a third party should not be determined by deciding whether Mr. Bourret is properly described as an
agent under the general law of agency. I think that the applicability of client-solicitor privilege to third party
communications in circumstances where the third party cannot be described as a channel of communication
between the solicitor and client should depend on the true nature of the function that the third party was retained
to perform for the client. If the third party's retainer extends to a function which is essential to the existence or
operation of the client-solicitor relationship, then the privilege should cover any communications which are in
furtherance of that function and which meet the criteria for client-solicitor privilege.

121 Client-solicitor privilege is designed to facilitate the seeking and giving of legal advice. If a client au-
thorizes a third party to direct a solicitor to act on behalf of the client, or if the client authorizes the third party to
seek legal advice from the solicitor on behalf of the client, the third party is performing a function which is cent-
ral to the client-solicitor relationship. In such circumstances, the third party should be seen as standing in the
shoes of the client for the purpose of communications referable to those parts of the third party's retainer.

122 If the third party is authorized only to gather information from outside sources and pass it on to the soli-
citor so that the solicitor might advise the client, or if the third party is retained to act on legal instructions from
the solicitor (presumably given after the client has instructed the solicitor), the third party's function is not es-
sential to the maintenance or operation of the client-solicitor relationship and should not be protected.

123 In drawing this distinction, I return to the seminal case of Wheeler v. Le Marchant , supra . In distin-
guishing between representatives of a client or a solicitor whose communications attracted the privilege and
those whose communications did not, Cotton L.J. referred to representatives employed by a client "to obtain the
legal advice of the solicitor." A representative empowered by the client to obtain that advice stood in the same
position as the client. A representative retained only to perform certain work for the client relating to the obtain-
ing of legal advice did not assume the position of client for the purpose of client-solicitor privilege.
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124 I find support for my position in the definition of client-solicitor privilege adopted in Rule 502 of the
American Revised Uniform Evidence Rules (1986 amendment). The rule recognizes that in some situations,
communications from third parties to the solicitor of a client should be protected by client-solicitor privilege.
Rule 502(2) defines "representative of the client" as:

... one having authority to obtain professional legal services, or to act on advice rendered pursuant thereto,
on behalf of the client.[FN5]

125 The definition ties the existence of the privilege to the third party's authority to obtain legal services or
to act on legal advice on behalf of the client. In either case the third party is empowered by the client to perform
a function on the client's behalf which is integral to the client-solicitor function. The agent does more than as-
semble information relevant to the legal problem at hand.

126 This functional approach to applying client-solicitor privilege to communications by a third party is
sound from a policy perspective. It allows the client to use third parties to communicate with counsel for the
purpose of seeking legal advice and giving legal instructions in confidence. It promotes the client's access to
justice and does nothing to infringe the client's autonomy by opening her personal affairs to the scrutiny of oth-
ers. Lastly, it does not impair the lawyer's ability to give his undivided loyalty to the client as demanded by the
adversarial process. Where the client retains the authority to seek legal advice and give legal instructions, these
policy considerations do not favour extending client-solicitor privilege to communications with those who per-
form services which are incidental to the seeking and obtaining of legal advice.

127 The position of the Divisional Court provides incentive to a client who has the necessary means to dir-
ect all parties retained by the client to deposit any information they gather with the client's lawyer so as to shield
the results of their investigations with client-solicitor privilege. The privilege would thus extend beyond commu-
nications made for the purpose of giving and receiving legal advice to all information relevant to a legal problem
which is conveyed at a client's request by a third party to the lawyer. This view of client-solicitor privilege con-
fuses the unquestioned obligation of a lawyer to maintain confidentiality of information acquired in the course
of a retainer with the client's much more limited right to foreclose access by opposing parties to information
which is material to the litigation. Client-solicitor privilege is intended to allow the client and lawyer to commu-
nicate in confidence. It is not intended, as one author has suggested, to protect "... all communications or other
material deemed useful by the lawyer to properly advise his client...": Wilson, Privilege In Experts' Working Pa-
pers, supra , at 371. While this generous view of client-solicitor privilege would create what clients might re-
gard as an ideal environment of confidentiality, it would deny opposing parties and the courts access to much in-
formation which could be very important in determining where the truth lies in any given case.

128 I make one further observation. If the Divisional Court's view of client-solicitor privilege is correct, lit-
igation privilege would become virtually redundant because most third party communications would be protec-
ted by client-solicitor privilege. To so enlarge client-solicitor privilege is inconsistent with the broad discovery
rights established under contemporary pre-trial regimes, which have clearly limited the scope of litigation priv-
ilege. The effect of that limitation would be all but lost if client-solicitor privilege were to be extended to com-
munications with any third party who the client chose to anoint as his agent for the purpose of communicating
with the client's lawyer.

129 The true function assigned to Mr. Bourret by General Accident must be determined from the entirety of
the circumstances. Mr. Bourret's or General Accident's characterization of his function is not determinative of
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one of the very issues that the motion judge was called upon to decide: Hamalainen (Committee of) v. Sippola
(1991), 62 B.C.L.R. (2d) 254 (B.C. C.A.) at 259. Mr. Bourret was initially retained to investigate the fire and re-
port to General Accident. On November 16, 1994, after arson was suspected, his retainer changed in one respect
only. He was to conduct the same investigation, but he was to deliver his reports to Mr. Eryou instead of General
Accident.[FN6] The affidavits of Mr. Bourret and Mr. Cook indicate that Mr. Bourret was to report the results of
his investigations to Mr. Eryou and take instructions from him. The affidavits do not suggest that Mr. Bourret
was given any authority to seek legal advice from Mr. Eryou on behalf of General Accident, or any authority to
give instructions on legal matters on behalf of General Accident to Mr. Eryou. His authority did not reach inside
the client-solicitor relationship between Mr. Eryou and General Accident. Instead, Mr. Bourret's function was to
educate Mr. Eryou as to the circumstances surrounding the fire so that General Accident could receive the bene-
fit of Mr. Eryou's informed advice and could instruct Mr. Eryou as to the legal steps to be taken on its behalf.

130 As I read the slim evidence provided by General Accident, it does not establish that Mr. Bourret's re-
tainer extended to any function which could be said to be integral to the client-solicitor relationship. I would
hold that the communications between Mr. Bourret and Mr. Eryou are not protected by client-solicitor privilege.

The Litigation Privilege Claims:

131 General Accident claims that communications between Mr. Eryou and Mr. Bourret prior to May 23,
1995 are protected by litigation privilege. It relies on the suspected arson to support that claim. General Acci-
dent also contends that even if communications prior to May 23rd are not protected by litigation privilege, com-
munications from that day forward are so protected in the light of the fraud allegations revealed by Mr. Pilotte in
his May 23rd statement.

132 The May 23rd statement and the copy provided to Mr. Pilotte are said by General Accident to be pro-
tected by its litigation privilege. Mr. Pilotte contends that the copy provided to him is protected by his litigation
privilege.

133 I agree with Carthy J.A. that the communications between Mr. Bourret and General Accident and Mr.
Eryou before May 23, 1995 are not protected by litigation privilege and that the communications between those
parties from that date forward are protected by litigation privilege assuming they are not subject to disclosure
under the applicable Rules of Civil Procedure .

134 I also agree with much of my colleague's analysis of the litigation privilege claim. In particular, I agree
with:

• his description of the different rationales underlying client-solicitor privilege and litigation privilege
[paras. 22-24];

• his conclusion that litigation privilege exists to provide "a protected area to facilitate investigation and pre-
paration of a case for trial by adversarial advocates" [para. 23];

• his assertion that the reach of litigation privilege must take cognizance of the broad rules of discovery
which are aimed at full disclosure of relevant facts by all parties to the litigation [paras. 25-28];

• his adoption of the dominant purpose test as being consistent with contemporary notions of full pre-trial
discovery [paras. 29-32];
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• his conclusion that any litigation privilege General Accident may have had with respect to communica-
tions prior to May 23rd disappeared when General Accident no longer suspected Chrusz of any involvement
in arson [paras. 50-54]; and

• his conclusion that communications from or to Mr. Bourret by General Accident and or Mr. Eryou after
May 23rd are subject to litigation privilege assuming they are not subject to disclosure under the applicable
Rules of Civil Procedure [para. 56].

135 In the course of his analysis of the litigation privilege claim, Carthy J.A. holds that copies of non-
privileged documents placed into a lawyer's brief in the course of preparation for litigation are never protected
by litigation privilege [paras. 33-41]. I do not concur in that part of his analysis. That issue does not arise dir-
ectly on this appeal as there is no appeal from the holding of Kurisko J. and the Divisional Court that the copies
of the videotape and business records provided to Mr. Eryou by Mr. Pilotte are not privileged. My colleague has
addressed the question, however, no doubt because of the Divisional Court's observation at p. 796 that:

It is true that a copy of an original document incorporated by a solicitor into his litigation brief becomes
privileged, but that privilege does not extend to the original.

136 Carthy J.A., while acknowledging the line of authority which supports the position taken by the Divi-
sional Court, prefers the view of Craig J.A., in dissent, in Hodgkinson v. Simms (1988), 55 D.L.R. (4th) 577
(B.C. C.A.) at 594, where Craig J.A. observed:

I fail to comprehend how original documents which are not privileged (because they are not prepared with
the dominant purpose of actual or anticipated litigation) can become privileged simply because counsel
makes photostatic copies of the documents and puts them in his "brief."

137 I do not disagree with the observation of Craig J.A. A non-privileged document should not become
privileged merely because it is copied and placed in the lawyer's brief. I would not, however, go so far as to say
that copies of non-privileged documents can never properly be the subject of litigation privilege. In Nickmar
Pty. Ltd. v. Preservatrice Skandia Insurance Ltd. (1985), 3 N.S.W.L.R. 44 (New South Wales S.C.) at 61-62,
Wood J. opined:

In my view, it is incorrect to state, as a general proposition, that a copy of an unprivileged document be-
comes privileged so long as it is obtained by a party, or its solicitor, for the sole purpose of advice or use in
litigation. I think that the result in any such case depends on the manner in which the copy or extract is
made or obtained. If it involves a selective copying or results from research or the exercise of skill and
knowledge on the part of a solicitor, then I consider privilege should apply [Lyell v. Kennedy (No. 3) (1884),
27 Ch. D. 1 ]. Otherwise, I see no reason, in principle, why disclosure should be refused of copies of docu-
ments which can be obtained elsewhere, and in respect of which no relationship of confidence, or legal pro-
fession privilege exists.

138 The review of the case law provided in Manes and Silver, Solicitor-Client Privilege in Canadian Law,
supra , at 170-73 suggests to me that Wood J.'s analysis is the appropriate one: see also Australian Federal Po-
lice, Commissioner v. Propend Finance Pty. Ltd. (1997), 141 A.L.R. 545 (Australia H.C.) . I would leave the
question of when, if ever, copies of non-privileged documents can be protected by litigation privilege to a case
where the issue is squarely raised and fully argued.
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139 I turn now to General Accident's claim that it is not required to produce the transcript of Mr. Pilotte's
statement of May 23rd because it is protected by litigation privilege. Unlike Carthy J.A., I would hold that the
statement is not so protected.

140 There is no doubt that the statement meets the conditions precedent to the operation of litigation priv-
ilege in that it was prepared by counsel in contemplation of litigation and for the purpose of assisting him in that
litigation. The dominant purpose test is clearly met. From General Accident's perspective, the statement is the
equivalent of a witness statement provided by a non-party. Such statements have been held to be protected by
litigation privilege: Yri-York Ltd. v. Commercial Union Assurance Co. of Canada (1987), 17 C.P.C. (2d) 181
(Ont. H.C.) at 186; Catherwood (Guardian ad litem of) v. Heinrichs (1995), 17 B.C.L.R. (3d) 326 (B.C. S.C. [In
Chambers]).

141 Nor, in my view, is litigation privilege defeated by virtue of Mr. Pilotte's indifference as to whether the
statement was disclosed to others at the time he made it. I agree with the analysis of Mr. Manes that in the con-
text of litigation privilege, one is concerned with the confidentiality interest of the client and not third parties: R.
Manes, Judging the Privilege , a paper presented at the Superior Court Judges Education Seminar (Ontario),
Spring 1999 at 14-19; see also Manes and Silver, Solicitor-Client Privilege in Canada Law, supra , at 100-103;
S. Lederman, Commentary: Discovery-Production of Documents-Claim of Privilege to Prevent Disclosure
(1976), 54 Can. Bar Rev. 422; Strass v. Goldsack (1975), 58 D.L.R. (3d) 397 (Alta. C.A.) at 402-403, per Mc-
Gillivray C.J.A. (dissenting). General Accident, through Mr. Eryou, expressed a clear intention that the contents
of the statement should not be disclosed to its potential adversaries.

142 I do not think, however, that every document which satisfies the condition precedent to the operation of
litigation privilege should be protected from disclosure by that privilege. In my view, the privilege should be re-
cognized as a qualified one which can be overridden where the harm to other societal interests in recognizing the
privilege clearly outweighs any benefit to the interest fostered by applying the privilege in the particular circum-
stances.

143 It is well established in Canada that no privilege is absolute. As Cory J. said in Smith v. Jones , supra ,
at 219:

Just as no right is absolute so too the privilege, even that between solicitor and client, is subject to clearly
defined exceptions. The decision to exclude evidence that would be both relevant and of substantial probat-
ive value because it is protected by the solicitor-client privilege represents a policy decision. It is based
upon the importance to our legal system in general of the solicitor-client privilege. In certain circumstances,
however, other societal values must prevail.

144 It seems to me that the words of Cory J. apply with even greater force when the privilege in issue is lit-
igation privilege and not client-solicitor privilege. The former has never occupied the same favoured position as
the latter.

145 Recent jurisprudence of the Supreme Court of Canada is replete with cases where confidentiality-based
claims have come into conflict with claims based on other individual or societal interests. The defendant who
seeks access to a plaintiff's medical records, the Crown's attempt to elicit evidence of an accused's statement to
his spiritual adviser and an accused's attempt to introduce evidence of a complainant's previous sexual activity
are all examples of situations in which one party relies on a privacy interest to deny access or admissibility and
the other party counters with the claim that the just and accurate resolution of the litigation requires that the
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party have access to or be permitted to introduce that evidence. In resolving these difficult cases, the court has
identified the competing interests and has determined questions of access or admissibility by applying a type of
cost-benefit analysis to the competing interests. In the outcome of that analysis, the privacy claim may win out
entirely, may fail entirely, or may be given limited effect: see Slavutych v. Baker (1975), [1976] 1 S.C.R. 254
(S.C.C.) ; R. v. Seaboyer, [1991] 2 S.C.R. 577 (S.C.C.) ; R. v. Stinchcombe, [1991] 3 S.C.R. 326 (S.C.C.) ; R. v.
Fosty , supra ; Métropolitaine, cie d'assurance-vie c. Frenette, [1992] 1 S.C.R. 647 (S.C.C.) ; R. v. O'Connor,
[1995] 4 S.C.R. 411 (S.C.C.) ; A. (L.L.) v. B. (A.) , supra ; Smith v. Jones , supra ; see also Cook v. Ip (1985), 52
O.R. (2d) 289 (Ont. C.A.) ; R. v. S. (R.J.) (1985), 19 C.C.C. (3d) 115 (Ont. C.A.) . This approach produces some
uncertainty in close cases; however, it is necessary to take cognizance of voices which have gone unheard in our
courts in the past and to permit the law of privilege to adapt to the evolving interests and priorities of the com-
munity: see Manes and Silver, Solicitor-Client Privilege in Canadian Law, supra , at 20-23.

146 The case law dealing with litigation privilege offers some support for applying a competing interests
approach to litigation privilege claims. Cases that refuse to apply the privilege to statements made by one party
to a representative of the opposing party even when in contemplation of litigation are instructive. These cases re-
cognize that withholding production of the opposing party's statement does nothing to enhance the legitimate
privacy expectations inherent in the client-solicitor relationship, but may impair the full, fair and timely resolu-
tion of the litigation: see Flack v. Pacific Press Ltd. (1970), 14 D.L.R. (3d) 334 (B.C. C.A.) at 341 and 350, per
Robertson J.A., and at 357-58, per Nemetz J.A.; Strass v. Goldsack , supra , at 415-16, per Clement J.A., and at
420-21, per Moir J.A.

147 Counsel for Chrusz also referred the court to one authority which expressly recognizes that in particular
circumstances the interests of justice can trump an otherwise valid litigation privilege claim. In Butterfield v.
Dickson (1994), 28 C.P.C. (3d) 242 (N.W.T. S.C.) , the applicant sought production of certain adjusters' reports
prepared after a fatal boating accident. Vertes J. held that the reports were producible as they did not meet the
dominant purpose test. He went on, at p. 252, to hold:

Finally, there is a further basis for ordering disclosure of these reports.

There is evidence that certain tests and adjustments were made to the boat by the respondents after the fatal-
ity. The applicant, therefore, will not be able to inspect the boat in exactly the same condition it was in at
the time of the fatality. In the interests of justice, the applicant should have access to these reports so as to
assess the effect of any adjustments made to the boat since them.

148 I read Vertes J. to hold that litigation privilege should give way where it would deny the opposing party
access to important information which could not be obtained except through access to the reports over which the
privilege is sought.

149 There is considerable academic support for the view that litigation privilege should be a qualified one
which must, in some circumstances, give way to the interests served by full disclosure: see Manes and Silver,
Solicitor-Client Privilege in Canadian Law, supra , at 21-22; Watson and Au, Solicitor-Client Privilege and Lit-
igation Privilege in Civil Litigation, supra , at 344-45; R. Sharpe, Claiming Privilege in the Discovery Process ,
in Law in Transition: Evidence , Law Society of Upper Canada Special Lectures (Toronto: DeBoo, 1984) at
164-65. These authors point to the American experience where the lawyer's work product privilege against pro-
duction has always been a qualified one: Hickman v. Taylor, 329 U.S. 495 (U.S. S.C. 1947) at 511. The statutory
manifestation of that qualification is found in Rule 26(b)(iii) of the U.S. Rules of Federal Procedure which per-
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mits production upon a showing by the party seeking production that there is "a substantial need" for the materi-
al and that the party is "unable without undue hardship to obtain the substantial equivalent of the material." This
statutory language reflects some of the factors which, in my view, should be considered in determining whether
a document should be produced even though it fulfills the conditions precedent to the operation of litigation
privilege.[FN7]

150 In my opinion, litigation privilege claims should be approached in the same way as other confidential-
ity-based claims which seek to deny access to or evidentiary use of relevant information. The harm done by non-
disclosure to other societal interests must be considered and factored into the decision whether to give effect to
the privilege claim.

151 Litigation privilege claims should be determined by first asking whether the material meets the domin-
ant purpose test described by Carthy J.A. If it meets that test, then it should be determined whether in the cir-
cumstances the harm flowing from non-disclosure clearly outweighs the benefit accruing from the recognition of
the privacy interest of the party resisting production. I would put the onus on the party claiming the privilege at
the first stage of this inquiry and on the party seeking production of the document at the second stage of the in-
quiry. I appreciate that the party seeking production will not have seen the material and will be at some disad-
vantage in attempting to make the case for production. The judge can, of course, inspect the material: Rule
30.04(6). She can also provide the party seeking production with a judicial summary of that material to assist in
making the necessary submissions as is done where the Crown claims privilege over the contents of an affidavit
used to obtain a wiretap authorization: see R. v. Garofoli (1990), 60 C.C.C. (3d) 161 (S.C.C.) at 194.

152 In deciding whether to require material which meets the dominant purpose test to be produced, the
policies underlying the competing interests should be considered. The privacy interest reflects our commitment
to the adversarial process in which competing parties control the preparation and presentation of their respective
cases. Each side is entitled to and, indeed, obligated to prepare its own case. There is no obligation to assist the
other side. Counsel must have a "zone of privacy" where they are free to investigate and develop their case
without opposing counsel looking over their shoulder.

153 The policies underlying the privacy interest on which the litigation privilege is based do not, however,
include concerns about the potential fabrication of evidence by the party seeking disclosure. There was a time
when that concern featured prominently in the rules governing discovery and production of documents: see Wi-
gram, Points in the Law of Discovery , 2nd ed. (1840) at 265-66, referred to by McGillivray C.J.A. in Strass v.
Goldsack , supra , at 409. Given the present discovery philosophy, however, the desire to avoid the fabrication
of evidence cannot be viewed as one of the policies underlying the privacy interest of the party opposing pro-
duction. Such concern must now be addressed by way of judicial control over the timing of production and the
order in which parties are discovered.[FN8]

154 The policies underlying the disclosure interest are adjudicative fairness and adjudicative reliability.
While we remain committed to the adversarial process, we seek to make that process as fair and as effective a
means of getting at the truth as possible. Both goals are in jeopardy when one party can hide or delay disclosure
of relevant information. The extent to which these policies are undermined by non-disclosure will depend on
many factors. The nature of the material and its availability through other means to the party seeking disclosure
are two important factors. If the material is potentially probative evidence going to a central issue in the case,
non-disclosure can do significant harm to the search for the truth. If the material is unavailable to the party seek-
ing disclosure through any other source, then applying the privilege can cause considerable unfairness to the
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party seeking disclosure.

155 I turn now to apply the approach I favour to the May 23rd statement. I have read the statement.[FN9] It
is hardly a typical witness statement generated in the course of an investigation. It consists of an exhaustive ex-
amination under oath of Mr. Pilotte by Mr. Eryou and Mr. Bourret over a two-day period. The questions asked
of Mr. Pilotte are detailed and make extensive reference to documents, some of which appear to have been taken
from Chrusz by Mr. Pilotte during his employment. The statement, which covers almost 200 pages, is best de-
scribed as an ex parte examination for discovery of a friendly party by General Accident.

156 I am satisfied that all or parts of the statement are potentially admissible as substantive evidence. To the
extent that it contains admissions against interest, it is clearly admissible against Mr. Pilotte. I am also satisfied,
given the circumstances in which the statement was made, that all or parts of it may be admissible under the
principled approach to hearsay evidence: R. v. B. (K.G.), [1993] 1 S.C.R. 740 (S.C.C.) . It would certainly seem
arguable that Mr. Pilotte's detailed recollection of events provided under oath a few months after the relevant
events is likely to be much more reliable than any recollection he may have on discovery or at trial some 4 or 5
years after the relevant events.

157 In deciding whether the statement should be ordered produced, it is also significant that the statement is
the root of General Accident's claim. In assessing the credibility of the allegations made in that statement, it may
be important to examine how the information was first elicited from Mr. Pilotte. The format of the questions and
the role played by Mr. Eryou or Mr. Bourret in eliciting answers to those questions could be significant in as-
sessing the merits of the allegations giving rise to this claim.

158 It cannot be said that Chrusz has access to the same information from any other source. Obviously, Mr.
Pilotte will not voluntarily provide the statement to Chrusz. While Chrusz can discover Mr. Pilotte and ask him
about his knowledge of the relevant events, he cannot know without a copy of the statement what Mr. Pilotte
said when first questioned about those events. To the extent that Mr. Pilotte's statement could be substantive
evidence, Chrusz cannot obtain that evidence without an order directing production of the statement.

159 These considerations lead me to conclude that the goals of adjudicative fairness and adjudicative reliab-
ility could suffer significant harm if the statement is not ordered produced at the discovery stage of the proceed-
ings.

160 It remains to be considered the potential harm to General Accident's legitimate privacy interest which
would be caused by an order directing production of the statement. Chrusz's discovery rights must be borne in
mind in making this determination. General Accident's privacy interest rests in the document and not in the in-
formation contained in the document. Chrusz is entitled on discovery of General Accident and Mr. Pilotte to all
of the information in their possession which is material to the various allegations in the pleadings. Even if the
statement were not ordered produced, General Accident and Mr. Pilotte must disclose the substance of its con-
tents. Non-production would, in effect, deny access to the primary source, thereby denying Chrusz a means of
determining whether the information provided on discovery was full and accurate.

161 My review of the statement does not indicate that any of General Accident's legal strategy or the
thoughts or opinions of its counsel will be revealed if the statement is ordered produced. The statement does not
contain anything which comes within the ambit of what is usually referred to as "lawyers' work product." It is
not like an expert's report, which may well reflect the theory of the case developed by counsel or reveal the
weaknesses and strengths of the case as seen by counsel. This statement is purely informational and purports to
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be Mr. Pilotte's account of the relevant events. There can be no suggestion that it somehow reflects counsel's
view of the case. Indeed, there was no case until this statement was made.

162 If the May 23rd statement is produced, the basis upon which General Accident chose to deny coverage
and sue Chrusz for fraud will be revealed. This can hardly be described as an invasion of counsel's "privacy
zone." I do not think that the policies underlying General Accident's privacy interests in non-disclosure are in
any way adversely affected by disclosure of this statement. As I see it, the real risk attendant upon disclosure of
the statement in so far as General Accident is concerned is that Chrusz will manufacture or tailor evidence in an
effort to respond to the very specific allegations of fraud found in the statement. As indicated above, I do not re-
gard this concern as relevant to the determination of whether litigation privilege should be applied to protect the
statement from disclosure.

163 In summary, production of Mr. Pilotte's May 23rd statement will yield significant benefits to the fair
and accurate determination of this litigation. It will not compromise counsel's ability to effectively prepare and
present a case for General Accident. When the competing interests are identified and weighed in the context of
the facts of this case, the scales tip clearly in favour of requiring production of the statement by General Acci-
dent.

164 I see no basis upon which Mr. Pilotte's privilege claim with respect to the copy of the statement could
be maintained in the face of an order directing production of the statement by General Accident. In my view, the
copy of the statement in the possession of Mr. Pilotte's lawyer should also be produced.

Conclusion:

165 I would answer the three questions posed at the outset of these reasons as follows:

• Communications between Mr. Bourret and the insurers and/or Mr. Eryou made prior to May 23, 1995 are
not protected by either client-solicitor privilege or litigation privilege. Communications between Mr. Bour-
ret and General Accident and/or Mr. Eryou on or after May 23, 1995 are protected from disclosure by litiga-
tion privilege unless they are required to be produced under the Rules of Civil Procedure ;

• The transcript of Mr. Pilotte's May 23rd statement in the possession of the insurers is not protected against
production by litigation privilege; and

• The copy of the transcript of Mr. Pilotte's May 23rd statement in the possession of his lawyer is not pro-
tected against production by Mr. Pilotte by virtue of litigation privilege.

166 I would allow the appeal and set aside the order of the Divisional Court and restore the order of Kurisko
J. The appellants are entitled to their costs throughout.

Rosenberg J.A. (concurring):

167 I agree with Carthy J.A., subject to the following comments. Like him, I accept Doherty J.A.'s analysis
of solicitor-client privilege. I agree with Carthy J.A.'s application of those principles to the facts of this case,
subject to Doherty J.A.'s reservation, which I share, concerning pre-May 23, 1995 communications between Mr.
Eryou and General Accident.

168 I agree with Carthy J.A.'s analysis of litigation privilege. The litigation privilege is well established,
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even if some of the nuances are not. In my view, the competing interests or balancing approach proposed by Do-
herty J.A. is more appropriate for dealing with emerging claims of privilege such as those claims dealt with in
Slavutych v. Baker (1975), [1976] 1 S.C.R. 254 (S.C.C.) and R. v. Fosty, [1991] 3 S.C.R. 263 (S.C.C.) . I am
concerned that a balancing test would lead to unnecessary uncertainty and a proliferation of pre-trial motions in
civil litigation.

169 That is not to say that litigation privilege is absolute. The Supreme Court of Canada has made it clear
that all of the established privileges are subject to some exceptions. As Cory J. said in Smith v. Jones (1999),
132 C.C.C. (3d) 225 (S.C.C.) at 239

Both parties made their submissions on the basis that the psychiatrist's report was protected by solicitor-cli-
ent privilege, and it should be considered on that basis. It is the highest privilege recognized by the courts.
By necessary implication, if a public safety exception applies to solicitor-client privilege, it applies to
all classifications of privileges and duties of confidentiality. It follows that, in these reasons, it is not ne-
cessary to consider any distinctions that may exist between a solicitor-client privilege and a litigation priv-
ilege. [Emphasis added.]

170 In my view, with established privileges like solicitor-client privilege and litigation privilege it is prefer-
able that the general rule be stated with as much clarity as possible. Deviations from the rule should be dealt
with as clearly defined exceptions rather than as a new balancing exercise each time a privilege claim is made.
See Smith v. Jones at p. 242. Where, as in Smith v. Jones , a party seeks to set aside the privilege, the onus prop-
erly rests upon the party seeking to set aside the privilege. See Smith v. Jones at p. 240.

171 It follows that I agree with Carthy J.A.'s statement of the litigation privilege and its application to the
facts of this case subject only to one reservation. As to copies of non-privileged documents, like Doherty J.A. I
find the reasons of Wood J. in Nickmar Pty. Ltd. v. Preservatrice Skandia Insurance Ltd. (1985), 3 N.S.W.L.R.
44 (New South Wales S.C.) persuasive. However, since that issue does not arise in this case, I would prefer to
leave the question open.

172 In all other respects, I agree with the reasons of Carthy J.A. and with his disposition of the appeal.

A person has a privilege against disclosure of information obtained or work produced in contemplation of
litigation by him or his lawyer or a person employed to assist the lawyer, unless, in the case of information,
it is not reasonably available from another source, and its probative value substantially outweighs the disad-
vantages that would be caused by its disclosure.

Appeal allowed.

FN1 In his affidavit in support of the privilege claim, Mr. Cook states that Mr. Bourret said that "the fire had
been deliberately set." Given subsequent events, it would appear that Mr. Bourret's recollection is more accurate.

FN2 In their affidavits, both Mr. Cook and Mr. Bourret suggest that reports after December 1, 1994 were sent
directly to Mr. Eryou. The documents referred to in their affidavits, however, indicate that the third report dated
January 12, 1995 was the first report sent directly to Mr. Eryou.
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FN3 The transcript of Mr. Pilotte's statement was ordered sealed by Kurisko J. A sealed copy of the transcript
was filed with this court. It fills some 198 pages and is in a question and answer format. The questioning exten-
ded over two days.

FN4 These reasons do not address communications involving employees of the client and/or the lawyer.

FN5 See McCormick, supra at 317-18, footnote 18. This definition has been adopted in several states: eg.
Arkansas, North Dakota, South Dakota and Hawaii.

FN6 The insignificance to Mr. Bourret's function resulting from the insertion of Mr. Eryou into the relationship
is evident by the fact that Mr. Bourret's reports did not start to go to Mr. Eryou directly until some two months
later.

FN7 The Law Reform Commission of Canada recommended a similar qualification of the litigation privilege in
its Report on Evidence , 1977 at p. 31. The authors described the proposed privilege in these terms:

FN8 Kurisko J. provided such control in this case in reasons released on November 14, 1997. His order was af-
firmed by the Divisional Court on July 20, 1998.

FN9 Although the statement was ordered sealed by Kurisko J., his order provided for examination of the state-
ment by the Divisional Court or this court.

END OF DOCUMENT
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Supreme Court of Canada holds that litigation privilege expires with termination of underlying litigation.

Vie privée et accès à l'information --- Accès à l'information — Législation fédérale — Motifs de refus — In-
formation confidentielle

Privilège relatif au litige — Selon la Cour suprême du Canada, le privilège relatif au litige expire au moment où
le litige sous-jacent prend fin.

Procédure civile --- Divulgation — Divulgation de documents — Documents protégés par le privilège — Docu-
ments préparés en vue d'un litige

Selon la Cour suprême du Canada, le privilège relatif au litige expire au moment où le litige sous-jacent prend
fin.

The applicant and his company were charged with various regulatory offences. The charges were quashed, re-
newed by indictment and ultimately stayed at the behest of the respondent Crown. The applicant then com-
menced civil proceedings for, inter alia, perjury and abuse of statutory authority. During the course of the abort-
ive criminal proceedings and again after they were stayed in furtherance of the applicant's civil proceedings, the
applicant brought requests, motions and Access to Information Act applications for disclosure of Crown materi-
als relating to the conduct of the criminal proceedings. The requests were denied on the ground of solicitor-cli-
ent privilege, and the Information Commissioner generally upheld the respondent's right to withhold the docu-
ments from release pursuant to the exception permitted for privileged materials. The applicant the commenced
judicial review proceedings.

Upon review, the applications judge held that two species of "solicitor-client privilege" existed: the "advice priv-
ilege" and the "litigation privilege". The judge further held that "litigation privilege" expires when the litigation
for which the documents were obtained or created was at an end, and that accordingly the applicant was entitled
to release of the documents related to criminal proceedings once those proceedings had been stayed. The Crown
appealed.

By a majority, the appeal was dismissed as to the litigation privilege point. The majority in the Court of Appeal
held that, subject to possible expansions of the definition of "litigation", the "litigation privilege" died with the
termination of the related litigation. The Crown appealed to the Supreme Court of Canada.

Held: The appeal was dismissed.

Per Fish J., McLachlin C.J.C. and Binnie, Deschamps and Abella JJ. concurring: As the criminal proceedings
underlying the generation of the documents sought by the applicant had ended, so too did the Crown's claim of
solicitor-client "litigation privilege", and the documents were properly disclosed to the applicant. The "litigation
privilege" is properly seen as distinct from the traditional understanding of "solicitor-client privilege", as that
term really denotes what the applications judge called "legal advice privilege". That distinction is properly made
because "litigation privilege" attaches to communications broader than just those between a client and her or his
lawyers: it attaches also to communications between those lawyers and non-parties or between litigants them-
selves and non-parties. To allow the privilege which attaches to those communications to last forever would not
serve the principle of solicitor-client privilege effectively, particularly as "litigation privilege" properly attaches
to communications in contemplation of litigation which has not yet occurred. Therefore, unless closely related
proceedings continue, the "litigation privilege" expires with its underlying litigation. The closely-related pro-
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ceedings caveat is necessary to protect communications in complex litigation environments where a multiplicity
of proceedings are possible.

In any event, in the present case if evidence of abuse of process or like deliberate misconduct were contained in
the materials sought by the applicant, even ongoing proceedings would not render that evidence privileged, as
only good-faith, good-conduct communications are protected by litigation privilege.

Per Bastarache J., Charron J. concurring: The reasons of the majority were agreed with: the Crown's claim of
privilege fails in this case because the underlying litigation has ended. As, inter alia, the Access to Information
Act mandates disclosure and as all enactments are remedial, no common-law exceptions are permitted and either
litigation privilege must be read in to the Act or that privilege does not exist. Litigation privilege is properly
read in as an exception to the section 23 disclosure rule, as it provides salutary benefit as described by the ma-
jority.

Le requérant et sa compagnie ont été inculpés de diverses infractions réglementaires. Les chefs d'accusation ont
été annulés, puis portés de nouveau; les procédures ont été finalement arrêtées à la demande du ministère public
intimé. Le requérant a alorsentamé des procédures civiles contre le gouvernment, notamment pour parjure et ex-
ercice abusif de pouvoir. Pendant les procédures criminelles qui furent annulées, puis après leur arrêt ultérieur,
le requérant a présenté diverses demandes et requêtes, dont des demandes en vertu de la Loi sur l'accès à
l'information, afin d'obtenir la divulgation de documents du ministère public sur le déroulement des procédures
criminelles. Les demandes ont été rejetées en raison du secret professionnel de l'avocat; le Commissaire à
l'information a généralement confirmé le droit de l'intimé de refuser de divulger des documents conformément à
l'exception pour les documents protégés par le secret professionnel. Le requérant a entamé des procédures en
contrôle judiciaire.

Le juge saisi de la demande de contrôle a estimé qu'il y avait deux sortes de « privilège avocat-client »: le
« privilège de la consultation » et le « privilège relatif au litige ». Il a de plus estimé que le « privilège relatif au
litige » expire lorsque se termine le litige pour lequel les documents ont été obtenus ou préparés et que, par
conséquent, le requérant avait le droit d'obtenir divulgation des documents reliés aux procédures criminelles à
partir du moment où ces procédures ont été arrêtées. Le ministère public a interjeté appel.

Les juges majoritaires de la Cour d'appel ont rejeté l'appel en ce qui concerne la question du privilège relatif au
litige. Ils ont estimé que, sous réserve de l'élargissement possible de la définition du terme « litige », le
« privilège relatif au litige » a pris fin au moment où le litige en cause a été arrêté. Le ministère public a interjeté
appel à la Cour suprême du Canada.

Arrêt: Le pourvoi a été rejeté.

Fish, J. (McLachlin, J.C.C., Binnie, Deschamps et Abella, JJ., souscrivant à son opinion): Étant donné que les
procédures criminelles justifiant la préparation des documents demandés par le requérant étaient terminées, le
« privilège relatif au litige » du ministère public avait pris fin lui aussi; les documents furent donc divulgués à
bon droit au requérant. Le « privilège relatif au litige » est correctement considéré comme distinct du sens tradi-
tionnel donné au « privilège avocat-client »; cette dernière expression correspond à ce que le juge saisi de la
requête a qualifié de « privilège de la consultation ». Cette distinction est faite à juste titre, car le « privilège re-
latif au litige » protège beaucoup plus que les seules communications entre les avocats et leurs clients; il protège
également les communications entre les avocats et les tiers ou entre les parties elles-mêmes et les tiers. Autoriser
le privilège qui protège ces dernières communications à exister pour toujours serait contraire à l'application ef-
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ficace du secret professionnel, d'autant plus que le « privilège relatif au litige » protège à bon droit les commu-
nications faites en vue d'un litige qui n'a pas encore eu lieu. Par conséquent, le « privilège relatif au litige »
prend fin en même temps que le litige sous-jacent, à moins qu'un litige ayant un lien étroit avec celui-ci ne se
poursuive. Cette mise en garde relative au litige ayant un lien étroit avec le litige sous-jacent à la communication
est nécessaire, et ce, afin de protéger les communications dans le cadre de litiges complexes pouvant compren-
dre plusieurs procédures.

Il demeure que si la preuve de l'exercice abusif de procédures ou d'inconduite délibérée ressortait des documents
demandés par le requérant, cette preuve ne pourrait pas être privilégiée du fait de procédures en cours, étant
donné que seules les communications faites de bonne foi et selon une bonne conduite sont protégées par le
privilège relatif au litige.

Bastarache, J. (Charron, J., souscrivant à son opinion): Les motifs prononcés par les juges majoritaires étaient
partagés; le privilège revendiqué par le ministère public en l'espère avait pris fin puisque le litige sous-jacent
s'était terminé. Comme la Loi sur l'accès à l'information oblige à divulguer et que ses dispositions ont un objet
curatif, aucune exception prévue par la common law n'est applicable; le privilège relatif au litige doit être inclus
dans la Loi ou être considéré comme n'existant pas. Vu son effet salutaire énoncé par les juges majoritaires, ce
privilège est considéré à bon droit comme une exception à l'art. 23 obligeant la divulgation.
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[2002] 3 S.C.R. 209, 2002 SCC 61, 2002 D.T.C. 7267 (Eng.), 2002 D.T.C. 7287 (Fr.), 3 C.R. (6th) 209,
[2002] 4 C.T.C. 143, 216 D.L.R. (4th) 257, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney Gen-
eral)) 167 C.C.C. (3d) 1, 4 Alta. L.R. (4th) 1, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney
General)) 96 C.R.R. (2d) 189, [2002] 11 W.W.R. 191, (sub nom. Lavallee, Rackel & Heintz v. Canada
(Attorney General)) 217 Nfld. & P.E.I.R. 183, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney
General)) 651 A.P.R. 183, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney General)) 292 N.R.
296, 312 A.R. 201, 281 W.A.C. 201, 2002 CarswellAlta 1818, 2002 CarswellAlta 1819, (sub nom. Lavallee,
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Rackel & Heintz v. Canada (Attorney General)) 164 O.A.C. 280 (S.C.C.) — referred to

R. v. McClure (2001), 2001 SCC 14, 2001 CarswellOnt 496, 2001 CarswellOnt 497, 151 C.C.C. (3d) 321,
195 D.L.R. (4th) 513, 40 C.R. (5th) 1, 266 N.R. 275, [2001] 1 S.C.R. 445, 142 O.A.C. 201, 80 C.R.R. (2d)
217 (S.C.C.) — considered

R. v. Stinchcombe (1991), [1992] 1 W.W.R. 97, [1991] 3 S.C.R. 326, 130 N.R. 277, 83 Alta. L.R. (2d) 193,
120 A.R. 161, 8 C.R. (4th) 277, 18 C.R.R. (2d) 210, 68 C.C.C. (3d) 1, 8 W.A.C. 161, 1991 CarswellAlta
192, 1991 CarswellAlta 559 (S.C.C.) — considered

Smith v. Jones (1999), 1999 SCC 16, 1999 CarswellBC 590, 1999 CarswellBC 591, 169 D.L.R. (4th) 385, (
sub nom. Jones v. Smith) 60 C.R.R. (2d) 46, 132 C.C.C. (3d) 225, 22 C.R. (5th) 203, (sub nom. Jones v.
Smith) 236 N.R. 201, (sub nom. Jones v. Smith) 120 B.C.A.C. 161, (sub nom. Jones v. Smith) 196 W.A.C.
161, [1999] 1 S.C.R. 455, 62 B.C.L.R. (3d) 209, [1999] 8 W.W.R. 364 (S.C.C.) — referred to

Three Rivers District Council & Ors v. The Bank of England (2004), [2004] Q.B. 916, [2004] 3 All E.R.
168, [2004] 2 W.L.R. 1065 (Eng. C.A.) — referred to

Voth Brothers Construction (1974) Ltd. v. North Vancouver School District No. 44 (1981), 29 B.C.L.R. 114,
23 C.P.C. 276, [1981] 5 W.W.R. 91, 1981 CarswellBC 145 (B.C. C.A.) — referred to

Waugh v. British Railways Board (1979), [1980] A.C. 521, [1979] 2 All E.R. 1169, [1979] 3 W.L.R. 150
(U.K. H.L.) — considered

Wujda v. Smith (1974), 49 D.L.R. (3d) 476 (Man. Q.B.) — referred to

Cases considered by Bastarache J.:

Descôteaux c. Mierzwinski (1982), [1982] 1 S.C.R. 860, 28 C.R. (3d) 289, 1 C.R.R. 318, 44 N.R. 462, 141
D.L.R. (3d) 590, 70 C.C.C. (2d) 385, 1982 CarswellQue 13, 1982 CarswellQue 291 (S.C.C.) — considered

General Accident Assurance Co. v. Chrusz (1999), 1999 CarswellOnt 2898, 45 O.R. (3d) 321, 124 O.A.C.
356, 180 D.L.R. (4th) 241, 38 C.P.C. (4th) 203 (Ont. C.A.) — considered

Interprovincial Pipe Line Inc. v. Minister of National Revenue (1995), 95 D.T.C. 5642, 22 B.L.R. (2d) 147,
102 F.T.R. 141, [1996] 1 F.C. 367, 1995 CarswellNat 1151, 1995 CarswellNat 1310 (Fed. T.D.) — referred
to

R. v. Amato (1982), [1982] 2 S.C.R. 418, [1983] 1 W.W.R. 1, 29 C.R. (3d) 1, 69 C.C.C. (2d) 31, 140 D.L.R.
(3d) 405, 42 N.R. 487, 1982 CarswellBC 661, 1982 CarswellBC 739 (S.C.C.) — considered

Statutes considered by Fish J.:

Access to Information Act, R.S.C. 1985, c. A-1

Generally — considered

s. 16(1)(b) — referred to
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s. 16(1)(c) — referred to

s. 17 — referred to

s. 23 — considered

s. 41 — referred to

Fisheries Act, R.S.C. 1985, c. F-14

Generally — referred to

Statutes considered by Bastarache J.:

Access to Information Act, R.S.C. 1985, c. A-1

Generally — referred to

s. 16 — referred to

s. 17 — referred to

s. 23 — considered

Canada Business Corporations Act, R.S.C. 1985, c. C-44

s. 170 — referred to

Regulations considered by Fish J.:

Fisheries Act, R.S.C. 1985, c. F-14

Pulp and Paper Effluent Regulations, SOR/92-269

Generally — referred to

APPEAL by respondent Crown from judgment reported at (2004), 2004 CarswellNat 6082, 2004 CarswellNat
3101, (sub nom. Blank v. Canada (Minister of Justice)) 325 N.R. 315, 21 Admin. L.R. (4th) 225, (sub nom.
Blank v. Canada (Minister of Justice)) [2005] 1 F.C.R. 403, 2004 FCA 287, 244 D.L.R. (4th) 80, 34 C.P.R. (4th)
385 (F.C.A.), allowing in part Crown's appeal from judgment allowing application for judicial review of de-
cision of Information Commissioner refusing disclosure of certain documents alleged to be privileged.

POURVOI du ministère public intimé à l'encontre de l'arrêt publié à (2004), 2004 CarswellNat 6082, 2004
CarswellNat 3101, (sub nom. Blank v. Canada (Minister of Justice)) 325 N.R. 315, 21 Admin. L.R. (4th) 225, (
sub nom. Blank v. Canada (Minister of Justice)) [2005] 1 F.C.R. 403, 2004 FCA 287, 244 D.L.R. (4th) 80, 34
C.P.R. (4th) 385 (C.A.F.), qui a accueilli en partie son appel à l'encontre du jugement qui avait accueilli une de-
mande de contrôle judiciaire à l'égard d'une décision rendue par le Commissaire à l'information refusant la di-
vulgation de certains documents qui étaient considérés privilégiés.

Fish J.:
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I

1 This appeal requires the Court, for the first time, to distinguish between two related but conceptually dis-
tinct exemptions from compelled disclosure: the solicitor-client privilege and the litigation privilege. They often
co-exist and one is sometimes mistakenly called by the other's name, but they are not coterminous in space, time
or meaning.

2 More particularly, we are concerned in this case with the litigation privilege, with how it is born and when
it must be laid to rest. And we need to consider that issue in the narrow context of the Access to Information Act,
R.S.C. 1985, c. A-1 ("Access Act"), but with prudent regard for its broader implications on the conduct of legal
proceedings generally.

3 This case has proceeded throughout on the basis that "solicitor-client privilege" was intended, in s. 23 of
the Access Act, to include the litigation privilege which is not elsewhere mentioned in the Act. Both parties and
the judges below have all assumed that it does.

4 As a matter of statutory interpretation, I would proceed on the same basis. The Act was adopted nearly a
quarter-century ago. It was not uncommon at the time to treat "solicitor-client privilege" as a compendious
phrase that included both the legal advice privilege and litigation privilege. This best explains why the litigation
privilege is not separately mentioned anywhere in the Act. And it explains as well why, despite the Act's silence
in this regard, I agree with the parties and the courts below that the Access Act has not deprived the government
of the protection previously afforded to it by the legal advice privilege and the litigation privilege: In interpret-
ing and applying the Act, the phrase "solicitor-client privilege" in s. 23 should be taken as a reference to both
privileges.

5 In short, we are not asked in this case to decide whether the government can invoke litigation privilege.
Quite properly, the parties agree that it can. Our task, rather, is to examine the defining characteristics of that
privilege and, more particularly, to determine its lifespan.

6 The Minister contends that the solicitor-client privilege has two "branches", one concerned with confiden-
tial communications between lawyers and their clients, the other relating to information and materials gathered
or created in the litigation context. The first of these branches, as already indicated, is generally characterized as
the "legal advice privilege"; the second, as the "litigation privilege".

7 Bearing in mind their different scope, purpose and rationale, it would be preferable, in my view, to recog-
nize that we are dealing here with distinct conceptual animals and not with two branches of the same tree. Ac-
cordingly, I shall refer in these reasons to the solicitor-client privilege as if it includes only the legal advice priv-
ilege, and shall indeed use the two phrases — solicitor-client privilege and legal advice privilege — synonym-
ously and interchangeably, except where otherwise indicated.

8 As a matter of substance and not mere terminology, the distinction between litigation privilege and the so-
licitor-client privilege is decisive in this case. The former, unlike the latter, is of temporary duration. It expires
with the litigation of which it was born. Characterizing litigation privilege as a "branch" of the solicitor-client
privilege, as the Minister would, does not envelop it in a shared cloak of permanency.

9 The Minister's claim of litigation privilege fails in this case because the privilege claimed, by whatever
name, has expired: The files to which the respondent seeks access relate to penal proceedings that have long ter-
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minated. By seeking civil redress for the manner in which those proceedings were conducted, the respondent has
given them neither fresh life nor a posthumous and parallel existence.

10 I would therefore dismiss the appeal.

II

11 The respondent is a self-represented litigant who, though not trained in the law, is no stranger to the
courts. He has accumulated more than ten years of legal experience first-hand, initially as a defendant and then
as a petitioner and plaintiff. In his resourceful and persistent quest for information and redress, he has personally
instituted and conducted a plethora of related proceedings, at first instance and on appeal, in federal and provin-
cial courts alike.

12 This saga began in July 1995, when the Crown laid 13 charges against the respondent and Gateway In-
dustries Ltd. ("Gateway") for regulatory offences under the Fisheries Act, R.S.C. 1985, c. F-14, and the Pulp
and Paper Effluent Regulations, SOR/92-269. The respondent was a director of Gateway. Five of the charges al-
leged pollution of the Red River and another eight alleged breaches of reporting requirements.

13 The counts relating to reporting requirements were quashed in 1997 and the pollution charges were
quashed in 2001. In 2002, the Crown laid new charges by way of indictment — and stayed them prior to trial.
The respondent and Gateway then sued the federal government in damages for fraud, conspiracy, perjury and
abuse of its prosecutorial powers.

14 This appeal concerns the respondent's repeated attempts to obtain documents from the government. He
succeeded only in part. His requests for information in the penal proceedings and under the Access Act were
denied by the government on various grounds, including "solicitor-client privilege". The issue before us now
relates solely to the Access Act proceedings. We have not been asked to decide whether the Crown properly ful-
filled, in the criminal proceedings, its disclosure obligations under R. v. Stinchcombe, [1991] 3 S.C.R. 326
(S.C.C.). And in the record before us, we would in any event be unable to do so.

15 In October 1997, and again in May 1999, the respondent requested from the Access to Information and
Privacy Office of the Department of Justice all records pertaining to his prosecution and the prosecution of Gate-
way. Only some of the requested documents were furnished.

16 Additional materials were released after the respondent lodged a complaint with the Information Com-
missioner. The Director of Investigation found that the vast majority of the remaining documents were properly
exempted from disclosure under the solicitor-client privilege.

17 The respondent pursued the matter further by way of an application for review pursuant to s. 41 of the
Access Act. Although the appellant relied on various exemptions from disclosure in the Access Act, proceedings
before the motions judge focussed on the appellant's claims of solicitor-client privilege in reliance on s. 23 of the
Access Act.

18 On the respondent's application, Campbell J. held that documents excluded from disclosure pursuant to
litigation privilege should be released if the litigation to which the record relates has ended (Blank v. Canada
(Department of Justice), 2003 CarswellNat 5040, 2003 FCT 462 (F.C.)).

19 On appeal, the Federal Court of Appeal divided on the duration of the privilege. Pelletier J.A., for the
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majority on this point, found that litigation privilege, unlike legal advice privilege, expires with the end of the
litigation that gave rise to the privilege, "subject to the possibility of defining ... litigation ... broadly" ([2005] 1
F.C.R. 403, 2004 FCA 287 (F.C.A.), at para. 89). He therefore held that s. 23 of the Access Act did not apply to
the documents for which a claim of litigation privilege is made in this case because the criminal prosecution had
ended.

20 Létourneau J.A., dissenting on this point, found that the privilege did not necessarily end with the ter-
mination of the litigation that gave rise to it. He would have upheld the privilege in this case.

III

21 Section 23 of the Access Act provides:

The head of a government institution may refuse to disclose any record requested under this Act that con-
tains information that is subject to solicitor-client privilege.

22 The narrow issue before us is whether documents once subject to the litigation privilege remain priv-
ileged when the litigation ends.

23 According to the appellant, this Court has determined that litigation privilege is a branch of the solicitor-
client privilege and benefits from the same near-absolute protection, including permanency. But none of the
cases relied on by the Crown support this assertion. The Court has addressed the solicitor-client privilege on nu-
merous occasions and repeatedly underlined its paramount significance, but never yet considered the nature,
scope or duration of the litigation privilege.

24 Thus, the Court explained in Descôteaux c. Mierzwinski, [1982] 1 S.C.R. 860 (S.C.C.), and has since
then reiterated, that the solicitor-client privilege has over the years evolved from a rule of evidence to a rule of
substantive law. And the Court has consistently emphasized the breadth and primacy of the solicitor-client priv-
ilege: see, for example, Goodman Estate v. Geffen, [1991] 2 S.C.R. 353 (S.C.C.); Smith v. Jones, [1999] 1
S.C.R. 455 (S.C.C.); R. v. McClure, [2001] 1 S.C.R. 445, 2001 SCC 14 (S.C.C.); R. v. Lavallee, Rackel & Heintz
, [2002] 3 S.C.R. 209, 2002 SCC 61 (S.C.C.); and Ontario (Ministry of Correctional Services) v. Goodis, 2006
SCC 31 (S.C.C.). In an oft-quoted passage, Major J., speaking for the Court, stated in McClure that "solicitor-cli-
ent privilege must be as close to absolute as possible to ensure public confidence and retain relevance" (para.
35).

25 It is evident from the text and the context of these decisions, however, that they relate only to the legal
advice privilege, or solicitor-client privilege properly so called, and not to the litigation privilege as well.

26 Much has been said in these cases, and others, regarding the origin and rationale of the solicitor-client
privilege. The solicitor-client privilege has been firmly entrenched for centuries. It recognizes that the justice
system depends for its vitality on full, free and frank communication between those who need legal advice and
those who are best able to provide it. Society has entrusted to lawyers the task of advancing their clients'cases
with the skill and expertise available only to those who are trained in the law. They alone can discharge these
duties effectively, but only if those who depend on them for counsel may consult with them in confidence. The
resulting confidential relationship between solicitor and client is a necessary and essential condition of the ef-
fective administration of justice.
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27 Litigation privilege, on the other hand, is not directed at, still less, restricted to, communications between
solicitor and client. It contemplates, as well, communications between a solicitor and third parties or, in the case
of an unrepresented litigant, between the litigant and third parties. Its object is to ensure the efficacy of the ad-
versarial process and not to promote the solicitor-client relationship. And to achieve this purpose, parties to litig-
ation, represented or not, must be left to prepare their contending positions in private, without adversarial inter-
ference and without fear of premature disclosure.

28 R. J. Sharpe (now Sharpe J.A.) has explained particularly well the differences between litigation priv-
ilege and solicitor-client privilege:

It is crucially important to distinguish litigation privilege from solicitor-client privilege. There are, I sug-
gest, at least three important differences between the two. First, solicitor-client privilege applies only to
confidential communications between the client and his solicitor. Litigation privilege, on the other hand, ap-
plies to communications of a non-confidential nature between the solicitor and third parties and even in-
cludes material of a non-communicative nature. Secondly, solicitor-client privilege exists any time a client
seeks legal advice from his solicitor whether or not litigation is involved. Litigation privilege, on the other
hand, applies only in the context of litigation itself. Thirdly, and most important, the rationale for solicitor-cli-
ent privilege is very different from that which underlies litigation privilege. This difference merits close at-
tention. The interest which underlies the protection accorded communications between a client and a solicit-
or from disclosure is the interest of all citizens to have full and ready access to legal advice. If an individual
cannot confide in a solicitor knowing that what is said will not be revealed, it will be difficult, if not im-
possible, for that individual to obtain proper candid legal advice.

Litigation privilege, on the other hand, is geared directly to the process of litigation. Its purpose is not ex-
plained adequately by the protection afforded lawyer-client communications deemed necessary to allow cli-
ents to obtain legal advice, the interest protected by solicitor-client privilege. Its purpose is more particu-
larly related to the needs of the adversarial trial process. Litigation privilege is based upon the need for a
protected area to facilitate investigation and preparation of a case for trial by the adversarial advocate. In
other words, litigation privilege aims to facilitate a process (namely, the adversary process), while solicitor-cli-
ent privilege aims to protect a relationship (namely, the confidential relationship between a lawyer and a cli-
ent)

R.J. Sharpe, "Claiming Privilege in the Discovery Process", in Law in Transition: Evidence, [1984] Special
Lect. L.S.U.C. 163, at pp. 164-65.

29 With the exception of Hodgkinson v. Simms (1988), 33 B.C.L.R. (2d) 129 (B.C. C.A.), a decision of the
British Columbia Court of Appeal, the decisions of appellate courts in this country have consistently found that
litigation privilege is based on a different rationale than solicitor-client privilege: Lifford Wine Agencies Ltd. v.
Ontario (Alcohol & Gaming Commission) (2005), 76 O.R. (3d) 401 (Ont. C.A.); Ontario (Attorney General) v.
Ontario (Information & Privacy Commissioner) (2002), 62 O.R. (3d) 167 (Ont. C.A.) ("Big Canoe"); College of
Physicians & Surgeons (British Columbia) v. British Columbia (Information & Privacy Commissioner) (2002),
9 B.C.L.R. (4th) 1, 2002 BCCA 665 (B.C. C.A.); Gower v. Tolko Manitoba Inc. (2001), 196 D.L.R. (4th) 716,
2001 MBCA 11 (Man. C.A.); Mitsui & Co. (Point Aconi) Ltd. v. Jones Power Co. (2000), 188 N.S.R. (2d) 173,
2000 NSCA 96 (N.S. C.A.); General Accident Assurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 (Ont. C.A.)
[hereinafter "Chrusz"].

Page 11
2006 CarswellNat 2704, 2006 SCC 39, J.E. 2006-1723, 40 C.R. (6th) 1, 51 C.P.R. (4th) 1, 270 D.L.R. (4th) 257, 352
N.R. 201, 47 Admin. L.R. (4th) 84, [2006] 2 S.C.R. 319

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988286126
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2006931818
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2002518204
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2002766798
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2002766798
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2001342488
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2001342488
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2000549961
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2000549961
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1999492589


30 American and English authorities are to the same effect: see L. (A Minor) (Police Investigation: Priv-
ilege), Re (1996), [1997] A.C. 16 (U.K. H.L.), and Three Rivers District Council & Ors v. The Bank of England,
[2004] Q.B. 916, [2004] EWCA Civ 218 (Eng. C.A.), and Hickman v. Taylor, 329 U.S. 495 (U.S. Pa. 1947). In
the United States communications with third parties and other materials prepared in anticipation of litigation are
covered by the similar "attorney work product" doctrine. This "distinct rationale" theory is also supported by the
majority of academics: Sharpe; J. Sopinka, S. N. Lederman and A. W. Bryant, The Law of Evidence in Canada
(2nd ed. 1999), at pp. 745-46; D. M. Paciocco and L. Stuesser, The Law of Evidence (3rd ed. 2002), at pp.
197-98; J.-C. Royer, La preuve civile (3rd ed. 2003), at pp. 868-71; G.D. Watson and F. Au, "Solicitor-Client
Privilege and Litigation Privilege in Civil Litigation" (1998), 77 Can. Bar Rev. 315. For the opposing view, see
J. D. Wilson, "Privilege in Experts' Working Papers" (1997), 76 Can. Bar Rev. 346, and "Privilege: Watson &
Au (1998) 77 Can. Bar Rev. 346: REJOINDER: 'It's Elementary My Dear Watson'" (1998), 77 Can. Bar Rev.
549.

31 Though conceptually distinct, litigation privilege and legal advice privilege serve a common cause: The
secure and effective administration of justice according to law. And they are complementary and not competing
in their operation. But treating litigation privilege and legal advice privilege as two branches of the same tree
tends to obscure the true nature of both.

32 Unlike the solicitor-client privilege, the litigation privilege arises and operates even in the absence of a
solicitor-client relationship, and it applies indiscriminately to all litigants, whether or not they are represented
by counsel: see Alberta Treasury Branches v. Ghermezian (1999), 242 A.R. 326, 1999 ABQB 407 (Alta. Q.B.).
A self-represented litigant is no less in need of, and therefore entitled to, a "zone" or "chamber" of privacy. An-
other important distinction leads to the same conclusion. Confidentiality, the sine qua non of the solicitor-client
privilege, is not an essential component of the litigation privilege. In preparing for trial, lawyers as a matter of
course obtain information from third parties who have no need nor any expectation of confidentiality; yet the lit-
igation privilege attaches nonetheless.

33 In short, the litigation privilege and the solicitor-client privilege are driven by different policy considera-
tions and generate different legal consequences.

34 The purpose of the litigation privilege, I repeat, is to create a "zone of privacy" in relation to pending or
apprehended litigation. Once the litigation has ended, the privilege to which it gave rise has lost its specific and
concrete purpose — and therefore its justification. But to borrow a phrase, the litigation is not over until it is
over: It cannot be said to have "terminated", in any meaningful sense of that term, where litigants or related
parties remain locked in what is essentially the same legal combat.

35 Except where such related litigation persists, there is no need and no reason to protect from discovery
anything that would have been subject to compellable disclosure but for the pending or apprehended proceedings
which provided its shield. Where the litigation has indeed ended, there is little room for concern lest opposing
counsel or their clients argue their case "on wits borrowed from the adversary," to use the language of the U.S.
Supreme Court in Hickman, at p. 516.

36 I therefore agree with the majority in the Federal Court of Appeal and others who share their view that
the common law litigation privilege comes to an end, absent closely related proceedings, upon the termination of
the litigation that gave rise to the privilege: Boulianne v. Flynn, [1970] 3 O.R. 84 (Ont. Co. Ct.); Wujda v. Smith
(1974), 49 D.L.R. (3d) 476 (Man. Q.B.); Meaney v. Busby (1977), 15 O.R. (2d) 71 (Ont. H.C.); Canada South-
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ern Petroleum Ltd. v. Amoco Canada Petroleum Co. (1995), 176 A.R. 134 (Alta. Q.B.). See also Sopinka, Le-
derman and Bryant; Paciocco and Stuesser.

37 Thus, the principle "once privileged, always privileged", so vital to the solicitor-client privilege, is for-
eign to the litigation privilege. The litigation privilege, unlike the solicitor-client privilege, is neither absolute in
scope nor permanent in duration.

38 As mentioned earlier, however, the privilege may retain its purpose — and, therefore, its effect — where
the litigation that gave rise to the privilege has ended, but related litigation remains pending or may reasonably
be apprehended. In this regard, I agree with Pelletier J.A. regarding "the possibility of defining ... litigation more
broadly than the particular proceeding which gave rise to the claim" (at para. 89): see Ed Miller Sales & Rentals
Ltd. v. Caterpillar Tractor Co. (1988), 90 A.R. 323 (Alta. C.A.).

39 At a minimum, it seems to me, this enlarged definition of "litigation" includes separate proceedings that
involve the same or related parties and arise from the same or a related cause of action (or "juridical source").
Proceedings that raise issues common to the initial action and share its essential purpose would in my view qual-
ify as well.

40 As a matter of principle, the boundaries of this extended meaning of "litigation" are limited by the pur-
pose for which litigation privilege is granted, namely, as mentioned, "the need for a protected area to facilitate
investigation and preparation of a case for trial by the adversarial advocate" (Sharpe, p. 165). This purpose, in
the context of s. 23 of the Access Act must take into account the nature of much government litigation. In the
1980s, for example, the federal government confronted litigation across Canada arising out of its urea formalde-
hyde insulation program. The parties were different and the specifics of each claim were different but the under-
lying liability issues were common across the country.

41 In such a situation, the advocate's "protected area" would extend to work related to those underlying liab-
ility issues even after some but not all of the individual claims had been disposed of. There were common issues
and the causes of action, in terms of the advocate's work product, were closely related. When the claims belong-
ing to that particular group of causes of action had all been dealt with, however, litigation privilege would have
been exhausted, even if subsequent disclosure of the files would reveal aspects of government operations or gen-
eral litigation strategies that the government would prefer to keep from its former adversaries or other requesters
under the Access Act. Similar issues may arise in the private sector, for example in the case of a manufacturer
dealing with related product liability claims. In each case, the duration and extent of the litigation privilege are
circumscribed by its underlying purpose, namely the protection essential to the proper operation of the ad-
versarial process.

IV

42 In this case, the respondent claims damages from the federal government for fraud, conspiracy, perjury
and abuse of prosecutorial powers. Pursuant to the Access Act, he demands the disclosure to him of all docu-
ments relating to the Crown's conduct of its proceedings against him. The source of those proceedings is the al-
leged pollution and breach of reporting requirements by the respondent and his company.

43 The Minister's claim of privilege thus concerns documents that were prepared for the dominant purpose
of a criminal prosecution relating to environmental matters and reporting requirements. The respondent's action,
on the other hand, seeks civil redress for the manner in which the government conducted that prosecution. It
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springs from a different juridical source and is in that sense unrelated to the litigation of which the privilege
claimed was born.

44 The litigation privilege would not in any event protect from disclosure evidence of the claimant party's
abuse of process or similar blameworthy conduct. It is not a black hole from which evidence of one's own mis-
conduct can never be exposed to the light of day.

45 Even where the materials sought would otherwise be subject to litigation privilege, the party seeking
their disclosure may be granted access to them upon a prima facie showing of actionable misconduct by the oth-
er party in relation to the proceedings with respect to which litigation privilege is claimed. Whether privilege is
claimed in the originating or in related litigation, the court may review the materials to determine whether their
disclosure should be ordered on this ground.

46 Finally, in the Court of Appeal, Létourneau J.A., dissenting on the cross-appeal, found that the govern-
ment's status as a "recurring litigant" could justify a litigation privilege that outlives its common law equivalent.
In his view, the "[a]utomatic and uncontrolled access to the government lawyer's brief, once the first litigation is
over, may impede the possibility of effectively adopting and implementing [general policies and strategies]"
(para. 42).

47 I hesitate to characterize as "[a]utomatic and uncontrolled" access to the government lawyer's brief once
the subject proceedings have ended. In my respectful view, access will in fact be neither automatic nor uncon-
trolled.

48 First, as mentioned earlier, it will not be automatic because all subsequent litigation will remain subject
to a claim of privilege if it involves the same or related parties and the same or related source. It will fall within
the protective orbit of the same litigation defined broadly.

49 Second, access will not be uncontrolled because many of the documents in the lawyer's brief will, in any
event, remain exempt from disclosure by virtue of the legal advice privilege. In practice, a lawyer's brief nor-
mally includes materials covered by the solicitor-client privilege because of their evident connection to legal ad-
vice sought or given in the course of, or in relation to, the originating proceedings. The distinction between the
solicitor-client privilege and the litigation privilege does not preclude their potential overlap in a litigation con-
text.

50 Commensurate with its importance, the solicitor-client privilege has over the years been broadly inter-
preted by this Court. In that light, anything in a litigation file that falls within the solicitor-client privilege will
remain clearly and forever privileged.

51 I hasten to add that the Access Act is a statutory scheme aimed at promoting the disclosure of information
in the government's possession. Nothing in the Act suggests that Parliament intended by its adoption to extend
the lifespan of the litigation privilege when a member of the public seeks access to government documents.

52 The language of s. 23 is, moreover, permissive. It provides that the Minister may invoke the privilege.
This permissive language promotes disclosure by encouraging the Minister to refrain from invoking the priv-
ilege unless it is thought necessary to do so in the public interest. And it thus supports an interpretation that fa-
vours more government disclosure, not less.
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53 The extended definition of litigation, as I indicated earlier, applies no less to the government than to
private litigants. As a result of the Access Act, however, its protection may prove less effective in practice. The
reason is this. Like private parties, the government may invoke the litigation privilege only when the original or
extended proceedings are pending or apprehended. Unlike private parties, however, the government may be re-
quired under the terms of the Access Act to disclose information once the original proceedings have ended and
related proceedings are neither pending nor apprehended. A mere hypothetical possibility that related proceed-
ings may in the future be instituted does not suffice. Should that possibility materialize — should related pro-
ceedings in fact later be instituted — the government may well have been required in the interim, in virtue of the
Access Act, to disclose information that would have otherwise been privileged under the extended definition of
litigation. This is a matter of legislative choice and not judicial policy. It flows inexorably from Parliament's de-
cision to adopt the Access Act. Other provisions of the Access Act suggest, moreover, that Parliament has in fact
recognized this consequence of the Act on the government as litigator, potential litigant and guardian of personal
safety and public security.

54 For example, pursuant to s. 16(1)(b) and (c), the government may refuse to disclose any record that con-
tains information relating to investigative techniques or plans for specific lawful investigations or information
the disclosure of which could reasonably be expected to be injurious to law enforcement or the conduct of lawful
investigations. And, pursuant to s. 17, the government may refuse to disclose any information the disclosure of
which could reasonably be expected to threaten the safety of individuals. The special status of the government as
a "recurring litigant" is more properly addressed by these provisions and other legislated solutions. In addition,
as mentioned earlier, the nature of government litigation may be relevant when determining the boundaries of
related litigation where multiple proceedings involving the government relate to common issues with closely re-
lated causes of action. But a wholesale expansion of the litigation privilege is neither necessary nor desirable.

55 Finally, we should not disregard the origins of this dispute between the respondent and the Minister. It
arose in the context of a criminal prosecution by the Crown against the respondent. In criminal proceedings, the
accused's right to discovery is constitutionally guaranteed. The prosecution is obliged under Stinchcombe to
make available to the accused all relevant information if there is a "reasonable possibility that the withholding of
information will impair the right of the accused to make full answer and defence ..." (p. 340). This added burden
of disclosure is placed on the Crown in light of its overwhelming advantage in resources and the corresponding
risk that the accused might otherwise be unfairly disadvantaged.

56 I am not unmindful of the fact that Stinchcombe does not require the prosecution to disclose everything
in its file, privileged or not. Materials that might in civil proceedings be covered by one privilege or another will
nonetheless be subject, in the criminal context, to the "innocence at stake" exception — at the very least: see
McClure. In criminal proceedings, as the Court noted in Stinchcombe:

The trial judge might also, in certain circumstances, conclude that the recognition of an existing privilege
does not constitute a reasonable limit on the constitutional right to make full answer and defence and thus
require disclosure in spite of the law of privilege. [p. 340]

57 On any view of the matter, I would think it incongruous if the litigation privilege were found in civil pro-
ceedings to insulate the Crown from the disclosure it was bound but failed to provide in criminal proceedings
that have ended.

V
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58 The result in this case is dictated by a finding that the litigation privilege expires when the litigation
ends. I wish nonetheless to add a few words regarding its birth.

59 The question has arisen whether the litigation privilege should attach to documents created for the sub-
stantial purpose of litigation, the dominant purpose of litigation or the sole purpose of litigation. The dominant
purpose test was chosen from this spectrum by the House of Lords in Waugh v. British Railways Board, [1979] 2
All E.R. 1169 (U.K. H.L.). It has been adopted in this country as well: Davies v. Harrington (1980), 115 D.L.R.
(3d) 347 (N.S. C.A.); Voth Brothers Construction (1974) Ltd. v. North Vancouver School District No. 44 (1981),
29 B.C.L.R. 114 (B.C. C.A.); McCaig v. Trentowsky (1983), 148 D.L.R. (3d) 724 (N.B. C.A.); Nova, an Alberta
Corp. v. Guelph Engineering Co. (1984), 5 D.L.R. (4th) 755 (Alta. C.A.); Ed Miller Sales & Rentals; Chrusz;
Lifford; Mitsui; College of Physicians; Gower.

60 I see no reason to depart from the dominant purpose test. Though it provides narrower protection than
would a substantial purpose test, the dominant purpose standard appears to me consistent with the notion that the
litigation privilege should be viewed as a limited exception to the principle of full disclosure and not as an equal
partner of the broadly interpreted solicitor-client privilege. The dominant purpose test is more compatible with
the contemporary trend favouring increased disclosure. As Royer has noted, it is hardly surprising that modern
legislation and case law

[TRANSLATION] which increasingly attenuate the purely accusatory and adversarial nature of the civil tri-
al, tend to limit the scope of this privilege [that is, the litigation privilege]. [para. 1139]

Or, as Carthy J.A. stated in Chrusz:

The modern trend is in the direction of complete discovery and there is no apparent reason to inhibit that
trend so long as counsel is left with sufficient flexibility to adequately serve the litigation client. [p. 331]

61 While the solicitor-client privilege has been strengthened, reaffirmed and elevated in recent years, the lit-
igation privilege has had, on the contrary, to weather the trend toward mutual and reciprocal disclosure which is
the hallmark of the judicial process. In this context, it would be incongruous to reverse that trend and revert to a
substantial purpose test.

62 A related issue is whether the litigation privilege attaches to documents gathered or copied — but not
created — for the purpose of litigation. This issue arose in Hodgkinson, where a majority of the British
Columbia Court of Appeal, relying on Lyell v. Kennedy (No. 3) (1884), 27 Ch. D. 1 (Eng. C.A.), concluded that
copies of public documents gathered by a solicitor were privileged. McEachern C.J.B.C. stated:

It is my conclusion that the law has always been, and in my view, should continue to be, that in circum-
stances such as these, where a lawyer exercising legal knowledge, skill, judgment and industry has as-
sembled a collection of relevant copy documents for his brief for the purpose of advising on or conducting
anticipated or pending litigation he is entitled, indeed required, unless the client consents, to claim privilege
for such collection and to refuse production. [p. 142]

63 This approach was rejected by the majority of the Ontario Court of Appeal in Chrusz.

64 The conflict of appellate opinion on this issue should be left to be resolved in a case where it is explicitly
raised and fully argued. Extending the privilege to the gathering of documents resulting from research or the ex-
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ercise of skill and knowledge does appear to be more consistent with the rationale and purpose of the litigation
privilege. That being said, I take care to mention that assigning such a broad scope to the litigation privilege is
not intended to automatically exempt from disclosure anything that would have been subject to discovery if it
had not been remitted to counsel or placed in one's own litigation files. Nor should it have that effect.

VI

65 For all of these reasons, I would dismiss the appeal. The respondent shall be awarded his disbursements
in this Court.

Bastarache J.:

66 I have read the reasons of Fish J. and concur in the result. I think it is necessary to provide a more defin-
itive and comprehensive interpretation of s. 23 of the Access to Information Act, R.S.C. 1985, c. A-1 ("Access
Act"), however, so as not to leave open the possibility of a parallel application of the common law rule regarding
litigation privilege in cases where the Access Act is invoked. I therefore propose to determine the scope of s. 23
and rule out the application of the common law in this case.

67 Here, the government institution has attempted to refuse disclosure by claiming litigation privilege pur-
suant to s. 23 of the Access Act. The question of whether these documents are covered by litigation privilege
only arises once it is decided that s. 23 includes litigation privilege within its scope. The question is whether
Parliament intended that the expression "solicitor-client privilege" in s. 23 also be taken to include litigation
privilege. Whether s. 23 is interpreted so as to include litigation privilege or notdoes not constitute a departure
from litigation privilege per se. Either way, the privilege is left unaffected by the legislation. In my view, litiga-
tion privilege cannot be invoked at common law to refuse disclosure which is statutorily mandated. Either Par-
liament intended to include litigation privilege within the phrase "solicitor-client privilege" or litigation priv-
ilege cannot be invoked.

68 It is unclear, from a legal standpoint, why the government would be able to refuse a statutory duty to dis-
close information by claiming litigation privilege as a matter of common law. In Descôteaux c. Mierzwinski,
[1982] 1 S.C.R. 860 (S.C.C.), at p. 875, this Court held that legislation may infringe solicitor-client privilege (let
alone litigation privilege), though such legislation would be interpreted restrictively. The Access Act is such le-
gislation and it is not unique in mandating disclosure of certain information. Corporations'legislation, legislation
governing certain professions, securities legislation, to name but a few examples, include statutory provisions
that require certain persons to disclose information/documentation to directors, tribunals or governing bodies. It
has not been open to those persons to resist disclosure on the basis of solicitor-client or litigation privilege.
However, where related litigation arises, those persons will often argue that the compulsory disclosure to an
auditor (for example) does not amount to a waiver of the privilege (see Interprovincial Pipe Line Inc. v. Minister
of National Revenue (1995), [1996] 1 F.C. 367 (Fed. T.D.)). In that case, the appellants had disclosed legal ad-
vice to their auditors pursuant to s. 170 of the Canada Business Corporations Act, R.S.C. 1985, c. C-44. Before
the Federal Court, they argued that this did not constitute a waiver of the privilege. The judge cited the follow-
ing passage from this Court's decision in Descôteaux at p. 875:

1. The confidentiality of communications between solicitor and client may be raised in any circum-
stances where such communications are likely to be disclosed without the client's consent.
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2. Unless the law provides otherwise, when and to the extent that the legitimate exercise of a right
would interfere with another person's right to have his communications with his lawyer kept confiden-
tial, the resulting conflict should be resolved in favour of protecting the confidentiality.

3. When the law gives someone the authority to do something which, in the circumstances of the case,
might interfere with that confidentiality, the decision to do so and the choice of means of exercising that
authority should be determined with a view to not interfering with it except to the extent absolutely ne-
cessary in order to achieve the ends sought by the enabling legislation.

4. Acts providing otherwise in situations under paragraph 2 and enabling legislation referred to in para-
graph 3 must be interpreted restrictively. [Emphasis added, p. 377]

69 It is my view, however, that as a matter of statutory interpretation an exemption for litigation privilege
should be read into s. 23. In 1983, litigation privilege was merely viewed as a branch of solicitor-client priv-
ilege. This means that Parliament most likely intended to include litigation privilege within the ambit of "solicit-
or-client privilege". R. v. Amato, [1982] 2 S.C.R. 418 (S.C.C.) (per Estey J., dissenting), and R. Sullivan, Sulli-
van and Driedger on the Construction of Statutes (4th ed. 2002), at pp. 358-60, suggest that the incorporation of
the common law concept of solicitor-client privilege into the Access Act does not freeze the development of the
common law for the purposes of s. 23 at its 1983 state.

70 Nonetheless, my view is that the two-branches approach to solicitor-client privilege should subsist, even
accepting that solicitor-client privilege and litigation privilege have distinct rationales. The Advocates' Society,
intervener, suggests at para. 2 of its factum that:

At an overarching level, litigation privilege and legal advice privilege share a common purpose: they both
serve the goal of the effective administration of justice. Litigation privilege does so by ensuring privacy to
litigants against their opponents in preparing their cases for trial, while legal advice privilege does so by en-
suring that individuals have the professional assistance required to interact effectively with the legal system.

71 Reading litigation privilege into s. 23 of the Access Act is the better approach because, in fact, litigation
privilege has always been considered a branch of solicitor-client privilege. As the reasons of my colleague ac-
knowledge, at para. 31, "[t]hough conceptually distinct, litigation privilege and legal advice privilege serve a
common cause: The secure and effective administration of justice according to law. And they are complement-
ary and not competing in their operation."

72 Second, in General Accident Assurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 (Ont. C.A.), at p. 336,
Carthy J.A. commented that "[w]hile solicitor-client privilege stands against the world, litigation privilege is a
protection only against the adversary, and only until termination of the litigation." Thus, even if litigation priv-
ilege is read into s. 23 of the Access Act, it is not clear that the Crown could properly invoke it as against a third
party, such as the media. This is also a question to be dealt with as a matter of statutory interpretation. In my
view, once the privilege is determined to exist, s. 23 grants the institution a discretion as to whether or not to
disclose. Although litigation privilege is understood as existing only vis-à-vis the adversary in the litigation (
Chrusz), the effect of s. 23 is to permit the government institution to refuse disclosure to any requester so long
as the privilege is found to exist.

73 I would also disagree with the reasons of Fish J., at para. 5, that "we are not asked in this case to decide
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whether the government can invoke litigation privilege". This appeal turns on the proper interpretation of s. 23
of the Access Act. Either litigation privilege must be read into s. 23 or it must be acknowledged that the Crown
cannot invoke litigation privilege so as to resist disclosure under the Access Act. The consequences of this latter
option would have to be considered in the context of the other exemptions provided for by the Act — including
those contained in ss. 16-17 and outlined at para. 54 of the reasons of my colleague:

For example, pursuant to ss. 16(1)(b) and (c), the government may refuse to disclose any record that con-
tains information relating to investigative techniques or plans for specific lawful investigations or informa-
tion the disclosure of which could reasonably be expected to be injurious to law enforcement or the conduct
of lawful investigations. And, pursuant to s. 17, the government may refuse to disclose any information the
disclosure of which could reasonably be expected to threaten the safety of individuals.

74 For the reasons expressed by Fish J., I agree that the Minister's claim of litigation privilege fails in this
case because the privilege has expired.

75 I would dismiss the appeal.

Appeal dismissed.

Pourvoi rejeté.

END OF DOCUMENT
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