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    NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING

Thursday, March 22, 2012

--- On commencing at 9:43 a.m.

MS. HARE:  Please be seated.

Good morning.  My name is Marika Hare, and I will be the presiding member for this proceeding.  With me on the Panel are Paul Sommerville and Karen Taylor.  The Board is sitting today to determine the issues to be heard in the cost-of-service application filed by Union Gas.  The application was filed under section 36 of the Ontario Energy Board Act, 1998, for an order of the Board approving or fixing rates for the distribution, transmission, and storage of natural gas effective January 1st, 2013.

The Board has assigned file number EB-2011-0210 to this application.

An Issues Conference was held on March 19th for the purpose of determining an Issues List for this proceeding.  The Issues Conference was attended by the applicant, interested parties, and Board Staff.  There was not complete agreement on the Issues List.

The purpose of today's hearing is to hear submissions on the 12 disputed issues, with the view to finalizing that Issues List as soon as practical.

The Board accepts all of the issues that were agreed to and does not need to hear further submissions on those issues.

May I have appearances, please?
Appearances:


MR. SMITH:  Good morning, members of the Board, my name is Crawford Smith.  I appear as counsel to Union Gas in this matter.  With me to my left is Mark Kitchen of Union Gas and, to my right, Chris Ripley, also of Union Gas.

MR. BRETT:  Good morning, Madam Chair and Panel.  My name is Tom Brett.  I represent BOMA in this case.  Thank you.

MR. WOLNIK:  Good morning, my name is John Wolnik, and I am representing APPrO.

MR. MONDROW:  Good morning, Madam Chair, Panel members.  Ian Mondrow counsel for IGUA.

MR. QUINN:  Good morning, Dwayne Quinn, on behalf of FRPO.

MR. RUBENSTEIN:  Mark Rubenstein, counsel to the School Energy Coalition.  I've been asking to put in an appearance for Mr. Buonaguro from VECC.  He is in another proceeding.  And just as I am speaking, if it is possible at a later point this morning, if I must leave this -- if I have leave to leave this room, I am also scheduled to be in another matter.

MS. HARE:  That's fine, thank you.

MR. THOMPSON:  Peter Thompson for Canadian Manufacturers & Exporters.

MR. MacINTOSH:  David MacIntosh for Energy Probe.

MR. MILLAR:  Good morning, Madam Chair, members of the Panel, Michael Millar, counsel for Board Staff.  I am joined today by Khalil Viraney, Munir Madhavji, and Laurie Gluck -- is that better?  Okay.  Thank you.

Again, my apologies, Madam Chair.  Michael Millar, counsel for Board Staff.  With me are Khalil Viraney, Munir Madhavji, and Laurie Gluck.

MS. HARE:  Thank you.  Are there any preliminary matters?
Preliminary Matters:


MR. SMITH:  There is one -- at least one preliminary matter, members of the Board.

If you have the draft Issues List that was circulated at the -- at issue 16 there's an issue relating to Dawn-Parkway Maple Transportation, which had been an issue proposed by TCPL.

I'm pleased to advise that that issue has been resolved, in that it is going to be withdrawn on the understanding that questions related to that issue are properly captured under issue 8, relating to Union's forecast level of capital spending.

So counsel for TPCL and I had an exchange in relation to that, and he asked that I bring that agreement to the Board's attention.

MS. HARE:  Are there comments about the withdrawal of that issue from any other party?

MR. THOMPSON:  I don't have any problem with it, Madam Chair.  I just wanted to confirm that it is subsumed in another issue?  Is that what I heard Mr. --


MR. SMITH:  Yes, existing issue 8.

MR. THOMPSON:  Thank you.

MS. HARE:  Thank you.  Anything else, Mr. Smith?

MR. SMITH:  Yes.  There are three issues relating to cost of capital, and, as I advised the parties yesterday, Union does not object to the inclusion of what are now proposed issues 43 and 44.  43 deals with equity thickness, and issue 44 deals with the use of the Board's formula to calculate return on equity.

Having agreed to the inclusion of 43 and 44, I suggested, although I have not, in fairness, received a response from anyone, so I invite it, but I suggest that issue 41 then be dropped, which appears to be duplicative of 43 and 44.

MS. HARE:  Are there any comments on that?  Agreed?

MR. QUINN:  Yes, this was Mr. Aiken's issue.  Mr. Smith, I believe that's correct?  He proposed a separation into 43 and 44, and Mr. Aiken is, again, across the hall.  I understand his position from the Issues Conference on Monday that he preferred 43 and 44 over 41, so I hope that is of assistance to the Board, that the opponent of 43 and 44 would likely agree to removing 41 at this point.

MR. MONDROW:  Madam Chair, that's my understanding as well for IGUA, and IGUA supports the solution proposed by counsel for Union.

MS. HARE:  Very good.  Any others?  Because we're just moving along.

MR. SMITH:  Well, there is one other, and I would invite my friends for APPrO and IGUA to comment on it.  There are two DSM-related issues.  They are issues 58 and 59 on the list, dealing with an opt-out, and the Board will be aware that there was recently a Union DSM proceeding that was the subject of a decision.

One of the consequences of the Board-approved settlement agreement is that Union will be back in September filing an application in respect of 2013 DSM for large industrial customers, and we propose that 58 and 59 be dealt with in that proceeding, and I believe that's acceptable to my friends, although I'd ask them to comment on that.

MR. WOLNIK:  Madam Chair, from APPrO's perspective, we tend to agree that issue number 58, which deals with the rate 100 and T1 customers, could be dealt with in the subsequent proceeding.  The concern we have, though, is in issue number 59.  We are looking for an expansion of the Board's definition on what a large industrial customer is to really not be specifically included or only include customers in rate 100 and T1, and really to have that definition apply to the other rate classes, where they really are large-volume customers, but only are excluded from the rate class because of the load factor considerations.

And I guess my concern would be that in issue number 59 it is not for the smaller rate classes.  It is not an issue that is coming before the Board or the -- or Union won't be raising anything later this year in the subsequent DSM filing for those smaller rate classes.  So in our view, that may be more appropriately dealt with here in a rate case.

MS. HARE:  But do I understand you, Mr. Wolnik, to say that you agree with the removal of 58?

MR. WOLNIK:  Well, the two of them are directly linked.  That's the problem.  If the Board agrees with an opt-out provision, then 59 really should be part of that.  So we think it may be more appropriately dealt with here.

MS. HARE:  Okay.

MR. SMITH:  I'm not sure whether -- I had hoped that this would be disposed of.  If we want to dive into argument in respect of it, I'm happy to do so.  Or if the Board would prefer, we'll take it in the natural sequence, whichever -- I'm in your hands.

MS. HARE:  I prefer to go through the natural sequence, so if those are all the issues, then we would start with the cost allocation issue.

And my understanding is that all of these -- I think we now have eight disputed issues, and that all of these have been proposed by other parties and that Union opposes them.  So it seems to the Panel to make sense to hear first from the party that is proposing the issue, hear argument as to why it should be on the Issues List, and then hear from Union Gas as to why it is being opposed.

And then we can have very short reply, if necessary.

So if we start with cost allocation -- I don't know if the intervenors have discussed amongst themselves who is taking the lead on presenting the issue or not?

MR. RUBENSTEIN:  We have not.  For cost allocation, would it be best for the Board to deal with, say, issue 13 and 15 and at the same time issue 37, which is the OM&A corollary to issue 15 to be dealt with together?

MR. SMITH:  If it is of assistance to the Board, it was certainly my intention to go with all of those issues together in responses.  I believe they address a similar issue.

MS. HARE:  Okay.  That's fine.

MR. RUBENSTEIN:  Although SEC proposed 13, I will allow Mr. Quinn to at least go first as -- in discussing why we believe that that's -- should be included on the Issues List.

MS. HARE:  Okay.  Mr. Quinn?
SUBMISSIONS ON COST ALLOCATION
Submissions by Mr. Quinn

MR. QUINN:  Thank you, Madam Chair.  We had tried to look at narrowing the Issues List and making sure the categorizations were effective to hear the issues, and then I do agree that there is potential room for combining elements of 13, 15 and 37, but I supported the inclusion of 13, as Mr. Shepherd had submitted earlier last week, as being an effective way of trying to understand the holistic approach of allocating the cost and use of capital assets between regulated and non-regulated utilities.

And I have some reasons for that desire.  Without going through all the history, we have recently had the decision in 2011-0038, which looked at these issues as they pertain to storage for -- non-utility storage as a result of NGEIR and the allocation methodologies behind the cost and the ratemaking as a result.

But going back into the history, these issues were first heard in two separate proceedings in 2009, specifically EB-2009-0101 and EB-2009-0052, which was the deferral account aspect.  The 0101 was the earnings sharing aspect.

In these proceedings, there was a request for greater discovery, which was heard in EB-2010-0039, and as a result of that proceeding moving into this year, we eventually received a cost allocation study that was submitted as part of 0038.

Now, it is not our intent to re-argue issues that were determined by the Panel in 0038.  However, our understanding is out of that 0038 there were still untested issues in terms of the use of, among other things, transportation facilities that were being used by non-utility storage.

It is our view that it would be important to understand all of the utility impacts of non-utility services being generated with utilities' assets.  So we do have some proposals for Union as to how to treat that, most notably a charge to the heritage pool of M16 interruptible, and again, not arguing the merits of that, but there ought to be some understanding of how the operations of those facilities impact the regulated assets of the utility.

And we would like to have some discovery in that area.

Further, there are at this time -- not part of evidence, but as understanding because it is a public record of Union, going out for an open season for transportation services out of Parkway to Maple, that was part of the issue 16 that's been subsumed into 8.

What we are trying to understand is what are the implications of those transportation services on everything from M12 rates through to the use of regulated assets should some of those services be affected through a non-utility transport service.

Those are uncertainties that are yet to be understood, and we wanted to ensure that the Board could understand all of the cost allocation and capital asset usage between regulated and non-regulated activities, and we believe 13 rightfully captured the extent of where those determinations may be made.

So I guess in summary, we -- from our experience in going through recent proceedings, we understand that it is helpful to understand the guiding principles behind allocation methodologies, and we do not see in the evidence to this point sufficient information to help us discern how regulated assets may be used in conjunction with non-regulated activities, and therefore we would support issue 13 staying on the Issues List.

Thank you.

MS. HARE:  Are there other comments from intervenors supporting issue 13?
Submissions by Mr. Thompson:

MR. THOMPSON:  Yes, Madam Chair.  I support this.  What I would prefer to do is just speak to all of them at once, if that's satisfactory.

MS. HARE:  Yes, thank you.  So you're speaking to 13, 15, 37 and 47?

MR. THOMPSON:  Correct.  So if we could start with 47, let me preface my remarks by saying my understanding of Union's concern is that they don't want to have a rerun of 0038 in terms of approvals that have already been granted in that proceeding.

And speaking for my client, that's not where we're going.  But there is an issue as to the application of the approvals granted in that proceeding, and there's also an issue as to the scope of approvals granted in that proceeding.  There may be some that weren't even addressed in that proceeding, and that's, I think, part of what Mr. Quinn is saying.

So in that context, and then looking at 47, the issue reads:

"Is Union's cost allocation study, including the methodologies and judgments used and the proposed application of that study with respect to test year rates appropriate?"

My submission -- and that issue is a general issue, but it is appropriate, it is well within scope in this proceeding, and if there needs to be a qualifier, if there needs to be a qualifier to it, what the Board might consider adding at the beginning of it is:  Except for the cost allocation approvals already granted in 0038, is Union's cost allocation study, including the methodologies, judgments and that type of thing appropriate?

I think with that qualifier, Union would be comforted that we are not rehashing 0038 approvals.

And moving, then, to 13, again, my submission is that's a general topic.  It relates to capital, the cost and use of capital assets between regulated and non-regulated activities.  That could include utility and non-utility storage, but it might also include affiliate relationships because those are -- those are non-regulated activities.

So we see it as being a broad issue, a valid issue, and again, if it needs a qualifier to assure that we're not rehashing 0038 issues, I would suggest the same qualifying phrase that I provided to you for number 47.

So with those two general issues - and they could possibly be subsumed in one; I don't know.  I'll leave that for you.  We then move to the more specific issues, and 15 and 37 are issues that CME proposed.

Here again, it is in the context that we are not questioning approvals granted in 0038, but in that context, is the allocation of capital expenditures between utility and non-utility unregulated operations appropriate.  We prefer the phrase "utility/non-utility" versus "regulated/unregulated", because the forbearance of regulation with respect to storage is only with respect to price.  There are other aspects of storage that are still regulated, but again, that's quibbling over words.  We both know what the phrases are intended to mean.

And so 15 is focused on capital expenditures, which is one topic that we wish to examine.  And 37 is the same thing, but focusing on O&M costs.  And we prefer that distinction.  One comes on the rate-based side of the ledger, the other comes on the cost-of-service side of the ledger.  Again, they might be -- with a broadly-framed issue might be subsumed in it, but those are topics we wish to explore.

Those are my submissions.

MS. HARE:  Mr. Rubenstein?
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  I adopt the submissions of my friends, and I just add that Union would be fully in its right in a later period to object to an argument to displace the EB-2011-0038 proceeding if what parties are trying to do is re-argue that.  But at this point, it is our position that it would be too -- it would be premature to scope out all issues related to the allocation and methodology between regulated and non-regulated or better utility and non-utility assets.

MS. HARE:  Thank you.  Any other parties wishing to speak to these four issues?

Okay, Mr. Smith.  Would you like to explain Union's position in opposing these four?
Submissions by Mr. Smith:


MR. SMITH:  Yes, thank you, members of the Panel.

Issues 13, 15, 37, and 47; I think I'll deal with 47 at the end, because our position, after stating the position on 13, 15, and 37, I think will be clear, and we may have a resolution then on 47, provided the Board is persuaded by our comments.

I had provided to my friends and to the Board a compendium for oral argument today.  I trust you have a copy.  It may be appropriate to mark that.

MR. MILLAR:  Madam Chair, we'll label that K.I.1.1.  And just to be clear, that's the compendium for argument of Union Gas.
EXHIBIT NO. K.I.1.1:  COMPENDIUM FOR ARGUMENT OF UNION GAS

MR. SMITH:  And my friends have foreshadowed the objection, because Union's objection, to the issues to the extent they address the question of the methodology -- and the use of that word is intentional -- the question of the methodology used by Union to affect the allocation of costs between its regulated and unregulated operations, or utility and non-utility operations, to use counsel for CME's words, that question, and the appropriateness of the methodology, was dealt with by the Board only three months ago in EB-2011-0038, and in my submission, on any review of the decision and the background to that decision, it is apparent that the approval granted to Union was with respect to the methodology used to allocate costs between reg and unreg, both capital and O&M.

And so the effort to parse out pieces as not encompassed by that decision, in my submission, is without merit, and it is for that reason the issues ought to be dropped.

So if we can move through the compendium, and perhaps the starting point should be tab 9.  And I'll come back to this towards the end of my submissions, but at tab 9 you have the decision and order of the Board dated January 20th, 2012, and I just draw your attention, members of the Board, to the second full paragraph on the first page.

The application also requested approval for a cost allocation methodology to be used to allocate costs between Union's regulated and unregulated businesses.  And Union -- by way of context, Union was bringing forward that application precisely so that issues of cost allocation methodology would not be a feature of this proceeding, which already encompasses a broad range of issues, as the Issues List makes apparent.

So returning back to tab 2 -- and my friend for FRPO alluded to this very briefly, but it is important to understand the context for this.  What you have at tab 2 is an excerpt from Union's pre-filed evidence in the 0038 case, and in particular I draw your attention to line 6, where Union describes the settlement agreement that came out of its EB-2010-0039 settlement agreement, which had been approved by the Board, and that settlement agreement at issue 20 called for Union to commission an independent study of its cost allocation methodology for allocation of costs, all costs, between its regulated and unregulated storage operations.

Now, if you turn over the page, what's explained is that that settlement agreement resulted in an RFP and the retainer of a Mr. Russ Feingold from Black & Veatch, as explained in the second paragraph on page 2.  Union invited a number of interested -- well, invited everyone, and a number of interested parties attended.  There was a meeting between Black & Veatch, Union, and intervenors prior to the preparation of the report.

And then at tab 3, what you have is the report prepared by Black & Veatch, which was filed as an attachment in the 0038 case.  And you will see at page 1-3 of that report -- it is several pages in, under "scope of review" -- what Black & Veatch was asked to do, and then you will find over the page at 1-5 Black and Veatch's overall assessment.

And the overall assessment -- it is in the italicized paragraph beginning halfway through the second sentence, or I guess at the beginning of the -- end of the first sentence:

"Union's cost allocation processes are based on well-conceived, thorough and reasonable in their treatment of storage-related plant and expenses."

And that is a reference, turning over a number of pages, to section 3 of the report, where Black & Veatch explains at 3-5 -- I guess it is 3-4 at the bottom -- storage-related assets refers to plant, and if you turn over, members of the Board, to 3-10, you'll get to section 3.6, and storage-related expenses is identified there.

And what we have, beginning there, is a reference to cost of gas, and then significantly, in my submission, over the next page, to operating and maintenance expenses.

So these were fully in scope and reviewed by Black & Veatch at the time.  Now, there were a number of interrogatories asked in respect of this evidence, not surprising, and I have included one such interrogatory at tab 4, but there were many of them.

Intervenors were not wholly satisfied with the Black & Veatch report, and at tab 10, what you find is evidence submitted by Mr. John Rosenkranz, who had been retained by CME, FRPO, and the City of Kitchener to respond to the Black & Veatch report.

And if you look at page 2 of the Black & Veatch report, I'll just draw your attention to one item in particular under the heading "proposed methodology to separate non-utility storage costs".  Third paragraph:

"Union's methodology has three main parts:  The one-time separation of storage and general plant costs; the allocation of subsequent storage plant additions and requirements..."

So capital we're talking about there.  And then three, or (c):

"...the allocation of ongoing O&M costs and gas costs for compressor fuel and unaccounted-for gas."

So no question as to what was at issue there.


Returning back to tab 7, I have included extracts from argument by CME, FRPO and Kitchener, all of whom expressed concern about, in effect, the pre-approval that had been sought by Union, all of whom argued that it should be open to discuss the methodology to allocate costs between its regulated and unregulated operations in the context of a cost of service proceeding.

Union's reply argument is excerpted in part because there were a number of other issues, at tab 8.  Union opposed -- well, Union replied to the opposition, and I just draw your attention, if I may, members of the Panel, to paragraph 3, because it is important for something that we're going to come to in a minute.
     And that's -- under paragraph 3, what Union identifies in its reply argument is that notwithstanding the scope of the Black and Veatch report and the Rosenkranz response, the issues through argument really focused and were focused on what the Board had intended in its NGEIR decision, which had given rise to all of this.  What did the Board intend in NGEIR, the question being did NGEIR intend for the one-time separation of Union storage facilities to be based on its 2007 cost allocation study, or was it contemplated there would be a further cost allocation study.

And then, secondarily, how would storage plant be allocated?  Would it be based on storage plant in existence at the time of NGEIR or would subsequent storage plant be included?  And indeed, would optimized space be included?
And that's important because when you get to the Board's decision at tab 9, what you will see at page 4 of the Board's decision under "Background" is the very background I've just laid out.  The Board recognizes or notes the settlement agreement coming out of the 0039 proceeding, and Union's requirement to retain an independent cost allocation expert to study its allocation of costs between its regulated and unregulated storage operations, the retainer of Mr. Feingold, the response by Mr. Rosenkranz, and then what's noted is that the Board has decided to structure its considerations of the issues related to the allocation of costs under the two issues which were primarily at issue following evidence and argument.  And that's the basis upon which the Board's decision unfolds.
 
But that's not to say that the entirety of the issue and the entirety of the request made by Union for its approval of the methodology for the allocation of costs between regulated and unregulated operations was not before the Board.

And what the Board did beginning at page 5 was comment -- well, I should observe under page 4 that the heading that's laid out there is, of course, the heading that's at issue, allocation of costs between Union's utility and non-utility storage operations.
And then it considered the first sub-issue, the intention behind NGEIR, agreeing ultimately with Union on page 6 that the intention of NGEIR was to affect the one-time separation of plants, and the Board says at the end of the first full paragraph:

"Therefore, there is no need for a subsequent separation or the filing of another cost study."
And then again on page 7 under the second sub-issue, the Board notes in the first full paragraph Mr. Feingold's conclusion about Union's cost allocation proposal and its process being:

"...well-conceived, thorough and reasonable in their treatment of storage-related plants and expenses."

The Board then reviewed the various arguments, and I make the observation that on any fair review of pages 8, 9 and 10, the Board is highlighting there what the main issues remained after argument.

And then under the Board's findings, the Board again agrees with Union that Union had appropriately applied its 2007 cost allocation study for the one-time separation of plant.
And then ultimately at the top of page 12, the Board concludes that no changes are necessary related to the one-time separation of Union's utility and non-utility storage operation.
So in my submission, to the extent any of issues 13, 15, 37 and 47 are addressed, at the appropriateness of the methodology Union has used to allocate costs between its unregulated and regulated operations, in my submission, the Board just three months ago approved that methodology, and it should not be open to intervenors to again attempt to challenge that methodology.  Indeed, it would result, in my submission, in the complete duplication of what was a considerable effort in the 0038 proceeding, as I say, involving interrogatories, evidence from both sides, at least a full day of cross-examination and argument, and a decision rendered only a few months ago.
It's no answer, in my submission, to say that it would be open for Union to object at a later date to interrogatories or argument seeking to reopen the methodology and the approvals already granted in 0038.

In my submission, Union should not be put, nor should ratepayers have to bear the cost of having to go through a process a second time.

So in my submission, there is no proper basis for those issues.  The Board has dealt with the matter already.  It has dealt with capital, it has dealt with O&M.

It is certainly open to my friends to test whether or not Union has applied the methodology; no question about that.  They can ask questions -- has Union applied the Board-approved methodology -- to confirm that the numbers have flowed through the methodology appropriately, and we don't object to that.

But a complete overhaul of the methodology, again, in my submission, is not on, having regard to the Board's decision in 0038.


Which brings me to issue 47, because in my submission, issue 47 is entirely appropriate if issue 47 is understood as being limited to the methodology used to allocate costs in Union's regulated business.  But to the extent it is an attempt to get at the allocation between regulated and unregulated, then it is a step too far, in my submission.
MS. HARE:  Mr. Smith, I understand your argument about the methodology, but you said at the end that it would be appropriate to examine whether the application is correct.

Is that not what's meant by 15 and 37?
MR. SMITH:  Well, I don't believe so, in that if  you -- well, certainly not 13.  13 uses the words --
MS. HARE:  No.  I was asking 15 and 37.
MR. SMITH:  And if 15 and 37 are directed only at the allocation and not at the methodology, then I don't have an objection, other than I think it would be subsumed in 47.

I did want the Board's guidance on whether or not I'm correct that 15 and 37 relate to allocation and not methodology, and I have not received thus far from my friends that degree of comfort, and that's why you hear the argument today.

MS. HARE:  Thank you.
     Is there any reply?  Mr. Quinn?
     MR. SMITH:  Sorry, my apologies.  Because I didn't think it arose on issue 13, but Mr. Quinn had raised an issue about -- Mr. Quinn had raised an issue about the charge -- M-16 charge for non-utility storage assets.  The issue there is, if transmission assets are used, regulated transmission assets are used to provide service to an unregulated storage operation, should there be a charge, and should that charge be at the M-16 rate.

In my submission, that doesn't fall under issue 13.  But there is no question that it is an appropriate issue, because in the Board's decision at page 9 -- at tab 9 -- is it in tab 9 or is it in the rate order?  It follows out of the rate order.

Yes, there was a directive issued by the Board with respect to this very question.  It's page 18:

"The Board finds that there is not enough evidence in this proceeding to make a determination regarding the use of transportation services for non-utility storage operation.  The Board directs Union to include sufficient evidence on this issue in its re-basing application."

Union has done so, and the Board may have noted that issue 1 asked, has Union responded appropriately to all relevant Board directions from previous proceedings.  So to the extent my friend wishes to ask questions about that very issue, it is squarely captured by issue 1.  No question about the Board's directive, and Union is prepared to deal with it.  Thank you.

MS. HARE:  Thank you.  Mr. Quinn?  Any reply?
Further Submissions by Mr. Quinn:


MR. QUINN:  Well, thank you.  I'm going to go through this possibly in reverse chronological order, because I was going to point out page 18 of that same decision.  My friend has already done that.  That is where our concerns that I opened with are stemming from, and that is the use of regulated assets that are tied into non-utility services, and they may be storage operation services or they may be transportation services.

So we had supported the inclusion of 13 to make sure that we could look at those methodologies.  While Union has proposed a way of handling it for one pool, we want to see it again in the context of what other regulated assets may be utilized by non-utility storage or transportation services.

And we wanted to find a home for that to the extent that my friend would say that it would emanate from 18 into the Board directive issue that would say, has Union followed, and our concerns in 13 could be subsumed in that issue, where they weren't completely subsumed into 15 or 37 at this point.

So I would be willing to consider that an amenable change for categorization of issues that our questions under transportation could fall under that issue that my friend pointed out.

MS. HARE:  Okay.  Thank you.  Mr. Thompson, do you have any reply?
Further Submissions by Mr. Thompson:


MR. THOMPSON:  Well, just briefly let me say we are not seeking the filing of another cost allocation study.  We are not seeking to depart from the one-time separation approach the Board approved.  What we are seeking to scrutinize are matters pertaining to the study that has been filed and its application.  And I don't know really what more I can say.

I think our issues that we framed fall well within that ambit, and we are concerned that nothing be done to foreclose fair scrutiny of the appropriateness of what Union has done in response to 0038, but as well as generally.

In terms of cost allocation with Union, the cost allocation study covers utility, non-utility, in-franchise, ex-franchise, and then within in-franchise it's divided up between the various customer classes.

So it is a broad scope, and we agree that 0038 approach stands, and we don't want to disrupt that, but we don't want to be foreclosed in scrutinizing matters pertaining to what has been done.

MR. SOMMERVILLE:  In other words, it is the application of the policy that is of concern.

MR. THOMPSON:  Correct.

MR. SOMMERVILLE:  Mr. Crawford, did I -- Mr. Smith, did I understand you to say that in your view that was fair game, that the application of the approved methodology is a fair avenue of enquiry?

MR. SMITH:  Absolutely, members of the Board.  You will have gathered from my submission that this issue of methodology has been one that's occupied some considerable time and controversy, and from my client's perspective, I want to put that question to rest, and I believe that putting it squarely on the table, as I have, puts that to rest.  I agree that my friends are certainly open to say, You've received an approval from the Board.  Did you follow that approval?  Have you applied it properly?  That's fine.

MS. TAYLOR:  And I'm not sure who's going to answer this.  I'd like to hear from both Union, as well as parties.

So if I turn to tab 9 and I look in the background decision -- background section of the decision and order issued under 0038, the second paragraph that has been highlighted already, it talks about the approval of a cost allocation methodology to allocate costs between regulated and unregulated businesses.  It does not parse the assets that comprise regulated versus unregulated.

On page 18, top paragraph, there is now an exception to the broad cost allocation methodology that is the subject of 0038.  So there's really two issues here.  One is the application of the methodology to the assets for which it has been approved to apply.  And then there is a carve-out, and one of the questions that I am grappling with is, are we clear what assets are referred to as transportation services assets and are carved out of the methodology that has been established in 0038?  Because there are two issues.  There is the application of the methodology generally to the assets to which this decision applies, and then there is the application of some methodology to the assets that have been carved out, which it appears to me to be a live issue in this case in front of us.

MR. SMITH:  From my client's perspective, I don't believe there to be any dispute, because Union only has an unregulated storage business.  Transportation to the extent Mr. Quinn referred to unregulated transportation, there is no such thing.  Transportation is a regulated activity.

The issue here is, have transportation assets been used to service an unregulated storage pool, and the issue may be of assistance just if you turn to tab 10, which was Mr. Rosenkranz's report that identifies this, it is at page 9.

And what's identified under "transportation for storage pools connected to transmission and distribution lines", what's at issue is the exception.  So he observes:

"Most of the storage pools owned by Union Gas are connected to the Dawn hub through pipelines that are classified as storage plant."

But there are exceptions, and it is the exceptions that is what is contemplated by page 18 of the Board's report.  The Heritage pool, for example, is connected to the Sarnia industrial line, and the Jacob pool which is currently in development, will be connected to Union's Panhandle transmission line.  Both of these pools are non-utility storage assets.

So it was those that are -- it is the Jacob pool and the Heritage pool that are at issue, and what was at issue in the 0038 case is, what's to do with -- what should we do with those two, the Jacob pool, which was currently -- well, which was then under development, so there was no question of a charge because nothing was happening, and then the somewhat infamous Sarnia industrial line, the St. Clair line, which had been in and out and in and out -- you know the story.

So the question was at that time -- at that time it was then out of rate base, was then non-utility, and is now going to be in utility.  There's a matter before the Board.

And of course, what will be the issue Mr. Quinn will be raising is, what's the charge that should apply, assuming the St. Clair line is in utility for the use of that line to service the non-utility storage pool.

So in my submission, there isn't any doubt as to what's covered, but I -- if people have a different view, I certainly want to hear it.

MS. TAYLOR:  Would anyone else like to take a run at that question?

MS. HARE:  Mr. Quinn?

MR. QUINN:  Yes, thank you, Madam Chair.

Our friend has pointed out some aspects of our concern before which underlies the Board's direction to look at the transportation used by the storage operations.

And so, clearly, that is why we had wanted to look at the methodologies used, not just what was proposed, but to be able to understand the matters of how that methodology is appropriate, given the usage of the line.

I did also refer to -- and I didn't go into great detail because it's not a matter of these proceedings, but since my friend has raised the Dawn Gateway, there was a fair amount of discovery in that process.  Part of what surprised me and I still didn't get my head around completely is one of the shippers identified on that Dawn Gateway project was Union's non-utility business.

Now, to the extent that Union is a non-utility shipper on a joint-venture third-party line, how would those services be managed when we look at that through the eyes of a cost allocation study, and what assets are used to facilitate that service?

I mentioned that we have some concerns with the open season that Union is proposing from Parkway to Maple outside of its historic franchise area, and if that were to be deemed a non-utility shippers project, what -- how would Parkway assets and the increase in Parkway assets be viewed vis-à-vis in-franchise services and ex-franchise services?
So part of our desire to look at this broadly was to ensure that we are encompassing what we have learned over the last few years and looking ahead to the future, to say:  If this is going to be in place for five years, if the market continues to evolve and there are applications for services that the non-utility is providing its customers, how do we make sure that regulated assets that are utilized in that service are properly allocated and funded by those who use those assets?

So whereas Mr. Smith has put it to the evidence that we put in the proceeding regarding two specific pools, we have seen information in Union's evidence for the Heritage pool, and possibly I have missed it amongst all of the evidence, but I don't see evidence for the Jacob pool and how that would be -- the transmission assets of the Panhandle Line or the Ojibway to Dawn Line are going to be viewed versus the development of the Jacob pool.

So we are trying to look at the broad methodology, the principles that underpin it, and our regulated customers being compensated appropriately for use of regulated assets for non-utility services.

So that is why we proposed -- we supported 13 and we would continue to support it, but if we can ask our questions inside of the first issue of relevant Board directions from previous proceedings, we would be comforted by that.  Thank you.

MS. HARE:  Thank you.  Mr. Rubenstein?

MR. RUBENSTEIN:  I just wanted to respond to -- this was with respect to issue 47, and this was an issue that was proposed by SEC, and it's only with respect to allocation within classes.

The impetus of that question was there are a number of subsequent questions, 48 through 56, and there was no sort of general question dealing with that.
So I mean, it is not an issue for us between regulated and non-regulated.
MS. HARE:  Thank you.

With that, I think we're ready to move on to the next two issues, which I think we will also hear together, and those would be 58 --


MR. THOMPSON:  Can I respond?

MS. HARE:  Oh, I'm sorry, Mr. Thompson.

MR. THOMPSON:  Just on this question about whether there's a live issue with respect to scope of the assets that are covered, I'll give you my high-level response to that.

We have retained Mr. Rosenkranz again, so he will be helping with these areas of the filing, but conceptually, my understanding is that the 0038 decision applies to the method for allocating costs between utility and non-utility storage.  That's the scope of it, from my perspective.

And the other issue concerning utilities -- sorry, concerning Union's non-utility use of regulated assets pertains to assets, transmission assets that I believe still fall within the regulated ambit, and I think Mr. Smith agrees with that, but anyway, that's my perception.
MR. SMITH:  I do.

MR. THOMPSON:  I hope it is right, but...

MR. SMITH:  It should be a short discussion.  Dawn Gateway isn't going ahead and the Jacob pool isn't under development anymore, but it's in scope.

MS. HARE:  Okay.  So with that, we're ready to move on to issues 58 and 59.

Mr. Wolnik, I assume you're taking the lead on this one?

MR. WOLNIK:  Yes.  Thank you, Madam Chair.

APPrO included these two issues.

The first one included providing an opt-out provision within the context of the DSM program for large industrial and power generation customers.

And just by way of background, the Board defined large industrial gas customers in EB-2008-0346 as those customers in rate 100 and T1 for Union.  And of course, in this application, Union is also suggesting that that T1 rate or rate classification be split into two, so we would expect that if the Board agrees with this, that T-2 also be included within the context of this issue.
So it is an opt-out provision for larger industrial customers.

The second issue really is to expand the Board's definition of what a large industrial customer is.  And rate -- for rate 100 in particular, Union's northern and eastern areas in particular, to also offer an opt-out program for large industrial customers, but those customers who don't fit within all of the eligibility requirements for rate 100.  And I'll get into that in a bit more detail.
The opt-out provision simply is to provide the option to not participate and have the respective rate that it pays be excluded from the cost paid by these customers.  Union's DSM plans are a series of budgets, programs and incentive payments allocated among all rate classes and charged to all customers within the rate class on a commodity basis.

What APPrO is proposing does not affect the budgets, does not affect the programs, does not affect the incentive payments.  APPrO is simply proposing a change to the rate design on how such DSM costs are recovered, and in our view it is properly dealt with in a utility rate hearing.

By way of background, Union did file a DSM settlement, EB-2011-0327, of which APPrO was a party to, that provided for a three-year term except for T1/rate 100 customers, which was only for one year and concludes at the end of this year.

Within the settlement agreement, Union indicated its intention to file a new DSM plan for 2012, and my understanding is that the overall global budget for DSM, subject to inflation or increases, has already been approved.
So their plan is to re-file this in September.
In looking at the Board's DSM guidelines, in section 8, the Board, and I quote:

"The Board is of the view that large industrial customers possess the expertise to undertake energy efficiency programs on their own.  As a result, ratepayer-funded DSM programs for large industrial customers are no longer mandatory.  If any are proposed, they should be considered on their merit.  The Board defines large industrial gas customers as those in rate classes 100 and T1 for Union."

In Exhibit C-1 of this application, Union has said:

"rate 100 and T1 classes represent Union's largest customers and account for 72 percent of Union's total contract customer throughput, and 44 percent of Union's total in-franchise throughput.  These large industrial customers are sophisticated, major customers of energy that operate in a highly-competitive North American and global market."

So Union recognizes the market in which these customers operate.

Union recovers the cost of its DSM program and related incentives on a commodity basis.  Therefore, the larger the consumption, the more DSM costs are paid by that customer, regardless of the benefits received.

Many of the gas-fired generators are new, state-of-the-art plants built and run by national and multinational firms, where running these plants is their primary area of expertise.  They are driven to be efficient, to improve their profitability on their own, completely independent of a utility DSM program.

Large industrial turbines, the heart of any power plant, have time- and condition-based driven scheduled programs recommended by the manufacturer to achieve optimum performance.  Operators follow these programs.

Based on Union's 2011 average cost to the DSM program to industrial customers of 2.1 cents per gigajoule, 150-megawatt combined cycle, non-dispatchable power plant operating at about 95 percent load factor would pay about a quarter of a million dollars a year to fund this DSM program, and potentially receive little or no benefit.

Union, by its evidence in this hearing, has indicated that it has been operating a DSM program since 1997.  If it has done a good job during those 15 years, then presumably it has achieved the results intended, and there are diminishing marginal returns for these larger customers, and the remaining opportunities to capture utility DSM-related savings ought to have declined, and it's time to recognize the maturity of the program for these customer groups.

Opt-out programs are common in many jurisdictions.  Enbridge as an example specifically do not have any DSM programs for Rate 125 customers, which is a customer grouping that generators use in their franchise area.

So more specifically on issue number 1, or the first issue that's been raised here, APPrO is not suggesting that program budgets be changed or reduced.  APPrO is simply saying that for a group of highly sophisticated, very large-volume customers, they have the option not to participate, not pay for Union's DSM program, for which they receive marginal benefit and yet pay a disproportionate share of the program costs today.

On the second issue, the Board has defined industrial customers as those in T1/rate 100, and we believe this definition should be expanded.  The eligibility requirement to be a rate 100 customer is that the daily requirement has to be at least 100,000 cubic metres per day, which is about 3,700 gigajoules a day, and the annual requirement for firm service is equal to or greater than its maximum daily requirement multiplied by 256.  I interpret that as having a load factor of over 70 percent.

Most, if not all, power generators with a capacity over 15 megawatts -- a very small plant -- would exceed the volume threshold for rate 100, but virtually no dispatchable power generator would qualify, and therefore would only be eligible for one of the other rate classes by virtue of their load factor, and these other rate classes would probably be 20 or 25.

If you were to look at -- even if the Goreway plant in Brampton or a Portland generating station on the lake here were in Union's northern or eastern area, they would not qualify for rate 100, and yet they are some of the largest plants in the country.

APPrO believes that large industrial and power generation customers that meet the volume threshold for inclusion in rate 100 but do not meet the load factor requirement should be afforded the opportunity to opt out of Union's DSM program.  APPrO sees this not as revisiting the budgets and programs that were included in the DSM settlement, simply changing the way Union recovers its costs within those programs.

APPrO believes that, in order to restore rates to an equitable and user pay basis, large-volume industrial and power-generation customers should be afforded a DSM opt-out opportunity, and we believe that APPrO's proposal is entirely consistent with the Board's DSM guidelines.

Those are my submissions.  Thank you.

MS. HARE:  Thank you.  Are there any other intervenors that would like to speak to this issue?

MR. MONDROW:  Yes, please, Madam Chair.

MS. HARE:  Mr. Mondrow?
Submissions by Mr. Mondrow:


MR. MONDROW:  On behalf of IGUA, the treatment of large industrial customers in ratepayer-funded DSM was an issue that IGUA raised and pursued in the DSM policy proceedings, the result of which Mr. Wolnik has referred to.  And IGUA supports the two issues labelled as issues 58 and 59 on the draft Issues List.

On the topic for today, which is where these issues should be heard, providing -- and it is my understanding that Union accepts the position, and providing that this is the case - and I would invite Mr. Smith to acknowledge this for you - that Union's view is that these two issues are appropriately heard in connection with its September filing and should not raise implementation issues for 2013 for the Board to ultimately approve an opt-out provision, if we hear the issue -- if you hear the issue in September rather than now.

Providing those two conditions are satisfied, then IGUA is prepared to address these issues either in this case or in that case at the Board's preference.

And just to clarify, when I ask Union to acknowledge that the issues are appropriate for review and determination in the context of the September DSM filing, I am including the three sub-components of the issues, which are, in my submission, the mechanism that should be applied to large industrial customers for DSM -- ratepayer-funded DSM purposes, the rate design implications of the Board's choice of mechanism or ruling on proposed mechanism, as well as the customers affected by the Board's determination of the appropriate mechanism for that sort of customer.

So that would be the issue 59 bucket of considerations as APPrO has framed them.

And in our view, providing that those three sub-components of these issues can be addressed in September efficiently -- that is, in one proceeding rather than bifurcated over that and subsequent proceedings -- then as I say, IGUA is prepared to deal with the issues, either here or there, at the Board's preference.

MS. HARE:  Thank you.

Mr. Brett?
Submissions by Mr. Brett:

MR. BRETT:  Yes, Madam Chair and Panel.  I have a point -- my first point is almost a question.  I don't know how we handle this, but Mr. Wolnik spoke of the characteristics of gas-fired generation plants, particularly the newer ones.  APPrO's plants are, of course, a mixture of newer plants and older plants, but leaving that aside for the moment, is Mr. Wolnik talking about just gas-fired generation plants as having this opt-out, or is he asking that all customers, all industrial customers, including load customers, which constitute about 98 percent of large industrial customers, is he asking that they also have the right to opt out?  I would like to get that clarified.

MS. HARE:  Mr. Wolnik?

MR. WOLNIK:  Well, I am only speaking on behalf of generators, so that's my request.  I think --


MR. MONDROW:  Sorry, maybe I can make this easier, sir.  IGUA --


MR. BRETT:  Well, perhaps I would like to hear from him first before you chip in.  You are saying just generators?

MR. WOLNIK:  I am speaking on behalf of generators.  I guess -- that's why I'm here today.  That's the group of customers that I represent.  I was basically looking at the Board's decision in the guidelines, or the Board's definition about these programs being not mandatory, and I was really picking up on that issue.

But in terms of -- and trying to be more broad, if it is easier to apply that across the -- all of the rate classes, or all of the customers in a particular rate class, if that's an easier way to deal with that.

I would have thought that would have been easier.  However, I am primarily speaking for generators.

MS. HARE:  And Mr. Mondrow, you are arguing for everybody in that rate class.

MR. MONDROW:  Yes.

MS. HARE:  Yes.

MR. BRETT:  If I may return to my point, I think BOMA's view would be that -- and we feel very strongly about this -- that this issue should be considered in the fall in the DSM proceeding.  And the reason for that is that this is really a DSM issue.  It is a rate issue only in an incidental way.  It is fundamentally an issue of what the constitution of the DSM program should be as a whole.

And the industrial DSM program, as you well know, is a large part of the overall DSM program.  It is not without controversy.  People will have very strong views on this issue, pro and con.

This hearing is already long and complicated, and we don't need another long and complicated issue, but more important, I think in addressing this issue you really need -- the Board should be looking at this in the context of the overall DSM program:  What does this do to the integrity of the overall program?  What are the implications for opt-out, for example, in other rate classes?

And I will be frank about it.  In terms of BOMA's view, as will be no surprise - well, it may be a surprise to you - BOMA strongly supports energy efficiency programs in all categories.  And we do this because our members have used these programs, they have used them effectively, they have reduced their bills substantially.

The Board is now heavily focused on reduction of customer bills, properly so, in my view.  And if you are focused on the reduction of property bills, you have to be focused on DSM.  You just have to be.  It is a logical thing.

So I don't want to get into the merits of this debate now.  I could go on, and I think you could see where I'm heading, but I think for both convenience and procedural reasons, to protect the sort of -- to keep this hearing as simple as possible, but most important, to do this in the most sensible way, these decisions should be taken in the context of looking at Union's DSM program for -- and we have been told they're going to have it, they're going to have it in September.  That's the place to consider it, in our view.  Thank you.

MS. HARE:  Thank you.

Mr. Thompson, do you have anything to add?

MR. THOMPSON:  Yes, please, just briefly, and I am speaking here on behalf of manufacturers, and I am just speaking conceptually.

The way I see this, we have a customer group, Mr. Wolnik in particular, and supported by IGUA to some degree, that wishes to propose a specific rate design modification.

Conceptually, it seems to me a rebasing case is the place to entertain the proposal.  And as one -- others have pointed out, the opt-out concept is one that can be dealt with, in my submission, in a rebasing case.  The scope of it and its ramifications will be quite -- will be issues, and they could be quite broad.

And in the rebasing case, we have a lot of cost allocation and revenue-to-cost ratios and all that kind of information that may be relevant.

If the concept is approved, and then the cost consequences of it may have to await the outcome of a DSM proceeding, but you do have the option, in my respectful submission, to deal with the concept in this case, but I take Mr. Mondrow's point.

As long as it is dealt with, somewhere and soon, everybody should be happy.

Those are my submissions.

MS. HARE:  Okay.  Mr. Smith?
Further Submissions by Mr. Smith:


MR. SMITH:  A couple of comments, members of the Board.

The first, I agree with Mr. Brett, and the answer to the appropriate home for this issue, in my submission, is not a complicated one, in that on any review of the 0327 case, it was squarely an issue that was a focus of parties' attention.  And the Board has that settlement agreement and what it encompasses, and the length of that settlement agreement.

Clearly, there is going to be an issue come September about T1/rate 100, about whether or not programs should be continued for those rate classes.  In my submission, that is a complete answer to where this issue should be dealt with; it should clearly be dealt with in that proceeding.

To the extent there are rate design ramifications that come out of that, in my submission, they can be dealt with in the implementation of the rate order arising from this proceeding.  The timing will be favourable for that, and in my submission, it is really no different than back in 2007 when we had Union's 2007 rate proceeding, the NGEIR proceeding and the generic DSM proceeding all running essentially at the same time.  People were looking for homes for different issues, and they were put in their natural home, with the consequences flowing through in the settlement of the rate order.  In my submission, that's the reasonable way to deal with this.

I do want to deal briefly with issue 59.

From Union's perspective, it is appropriate that that issue be dealt with in September subject to this: in my submission, it is a wholly inappropriate issue, and it should be -- without pushing it to September, should be without prejudice to Union's position and I believe the position of many other intervenors, that the position is inappropriate.  And it is inappropriate in this respect.

There is a one-year DSM plan for T1/rate 100 customers.  There is a three-year Board-approved DSM plan for everybody else, including ratepayers represented by IGUA and APPrO, who were parties to the settlement.  And so in my submission, it is entirely not on to try and back out of that deal through the guise of enlarging the scope of what is meant by a large industrial customer.

There's no question that the one-year nature of the agreement was limited to T1/rate 100.  Indeed, under Issue 7 in the Settlement Agreement approved by the Board, it says, Issue 7:

"Large industrial rate T1/rate 100 program.  The participating parties, except Pollution Probe, agree to the following with respect to Large Industrial rate T1/rate 100 DSM programming for 2012 only."

Specific carve-out for those rate classes, there's going to be a fight about it.  But for everyone else, there is, in my submission, no basis for a fight for an opt-out, and indeed, it's not open to my friend to resile from that agreement.

That's a submission I expect I will be making in September, and I am content to have the issue put over to that time, provided it is without prejudice to our ability to make that very submission.

MS. HARE:  Thank you.  Is there any reply?
Further Submissions by Mr. Mondrow:


MR. MONDROW:  Just very briefly, Madam Chair.  Thank you.

First of all, to -- I'm not sure that Mr. Brett actually proposed this.  I expect not, but to the extent that there is a suggestion that the Board might bifurcate the issue as between the customer types, from IGUA's perspective that would be inefficient, as we would have to participate even on a narrower customer basket debate in this case, clearly in anticipation of the broader customer bucket debate in September filing.

So we would resist bifurcating the issue, and we'd rather have the issue dealt with in one place or the other, and, as previously submitted, agnostic as to where.

In respect of Mr. Crawford's reservation of rights, while we would certainly take no issue with the reservation of rights -- and I don't want to join in the merits here, but it is a bit disconcerting to hear vehement objection on behalf of Union prior to the merits of the proposal being explained, let alone tested, although -- so I just wanted to express that.  But in respect of the reservation of rights, that would be completely appropriate.

Thank you.

MS. HARE:  Mr. Wolnik, do you have anything to add?

MR. WOLNIK:  A few comments.
Further Submissions by Mr. Wolnik:


First of all, Mr. Brett commented about how much BOMA supports a DSM program.

Generators also support DSM programs.  These are very specialized pieces of equipment.  They spend millions of dollars a year doing maintenance during their downtimes, so they have their own programs and they do not require a utility DSM program, so we too see a very strong benefit in those programs, but they are very specialized, and not -- and utility programs are not suitable for that.

As I said at the onset, I think item number 58 I think could actually be addressed in the fall, because the scope of the -- the scope of the settlement did indicate that the T1/rate 100 settlement was only for one year, and we could address the rate issues at that time.

My concern, though, is with item number 59, and that is we are suggesting that the opt-out also apply to large industrial customers that would be in one of the other rate classes, but could be in rate 100 except for Union's restrictions on load factor.

Our concern is if that is left until September, that Union would say:  A deal is a deal, and we cannot open that.

If the Board is of the view that we can deal with this in September and deal with the opt-out for the smaller rate classes, I'm comfortable with that.

MS. HARE:  Okay.  Thank you.

MR. WOLNIK:  But we do, by the way, we do think this is a rate issue for item number 59.

MS. HARE:  Thank you.  Ms. Taylor has a question.

MS. TAYLOR:  So I am just rereading both of these issues, and I have listened carefully and I'm a little bit confused.

So let's go back up to 50,000 feet.  We have different rate classes.  Are you suggesting that customers move from one rate class to another?

MR. WOLNIK:  No.  What I'm saying -- I was trying to look at what the Board said in its guidelines.  What the board said was big customers are okay.

MS. TAYLOR:  I just want to make sure I understand what you're asking for.  Is it a strict allocation issue within one rate class?  Or if you're going to change the definition of what the rate class is, that will have to be more broadly dealt with in the context of a rates case.


So a lot of unintended consequences, whether you're just talking about rearranging the deck chairs within the confined space, or if you're actually talking about changing the deck chairs around between buckets of different spaces.

MR. WOLNIK:  All we're saying is for those customers that don't fit into rate 100, because they don't meet the load factor requirements - let's say they're in a rate 20 -they are a very large customer that would otherwise be in rate 100.  So as long as they meet the volume threshold for a rate 100, and if the Board approves an opt-out provision, that those customers in the other rate classes that meet the volume restrictions also be afforded a similar opportunity.

MS. TAYLOR:  So are you talking with respect to moving a customer from one class to another?

MR. WOLNIK:  No.

MS. TAYLOR:  Or simply changing the definition for the DSM component of this overall picture?

MR. WOLNIK:  Yes, sorry, strictly the definition.  We are not proposing that they move at all.

MS. TAYLOR:  Thank you.

MS. HARE:  Thank you.  That leaves us, then, with Issues 76 and 77, and I'm not sure who the proponent of these two issues are, but I'd like to get an estimate of how long it would take.  And that's really for the sake of do we continue on or do we take a break.

Mr. Thompson:  This is the Thompson-Smith fight.

[Laughter]


MS. HARE:  I suspect we're going to need a break.

Mr. Thompson:  That is why they are listed right at the end.  I think we should take a break.

MS. HARE:  Thank you.  Why don't we take a break until 11:30?


--- Recess taken at 11:03 a.m.

--- On resuming at 11:35 a.m.

MS. HARE:  Please be seated.

Before we move on to the last two issues, the Panel has some questions on the issues we just discussed dealing with DSM.  And it would be helpful to the Panel to better understand the scope of the DSM filing and proceeding that was spoken about for September.

The first thing that I'd like to confirm is, the DSM budget was set for the years 2012-13 ending December 31st, 2014.  So the total budget for DSM has been established with the inflation factor, correct?

MR. SMITH:  Yes, that's correct.

MS. HARE:  And within that, there is an amount allocated for the industrial programs?

MR. SMITH:  Yes, that's correct.

MS. HARE:  And when Mr. Wolnik spoke about opt-out referring to our guidelines, what he was really referring to, not the opt-out that we understand that he's talking about, but the fact that Union does not -- in the guidelines it said that Union can choose not to offer industrial programs; is that correct?

MR. SMITH:  Well, the guidelines indicate that Union would have to justify large industrial programs on their merits.  What came of that was a proceeding and a settlement agreement which provides that there are, in fact, large industrial programs being offered, and there is an allocation -- I can't remember the number specifically, but I believe it is in the range of $4 million, $5 million, of the overall DSM budget which has been allocated to the large industrial group for the provision of DSM programs to those customers.

And so notwithstanding that the guidelines said that they weren't mandatory, they'd have to be justified, it was determined that it would be appropriate to have a portion of the budget allocated to that, and that was ultimately approved by the Board.

MR. MONDROW:  Madam Chair, if I could just respond to your question before you move on, with your leave.

What the guidelines say, as Mr. Crawford has referred to, is that large industrial DSM programs are no longer mandatory.  Now, the meaning of that phrase may be subject to some debate.  It may be, for example -- and I can't speak for Mr. Wolnik directly, but it may be that he or APPrO would take the position that the phrase "are no longer mandatory" would encompass an opt-out concept, which is different from "no longer mandatory for the utility to provide".  And, you know, I don't know what position they'll take, but it seems to me that that is open for argument, at least.

MS. HARE:  Well, as you know, it is a policy, so the three Board members here are part of that policy development, and I can tell you, it didn't -- it did not include the definition that it might be allowed for customers to opt out.  That's not what we put our mind to.  Not to say that that couldn't be an issue raised, but that's a very different concept than what was meant in the policy.

MR. MONDROW:  Fair enough.  Those comments will be instructive to Mr. Wolnik and I.  Thank you.  [Laughter]

MS. HARE:  Now, I think I lost my train of thought here.

MR. MONDROW:  Sorry.

MS. HARE:  No, so let's assume for the sake of, you know, discussion that the amount allocated to industrial programs was $5 million.  And so the carve-out was that for those industrial programs they were only put forward and approved for one year; is that correct?

MR. SMITH:  Yes.

MS. HARE:  And so now the filing in September would be the programs for the next two years?

MR. MONDROW:  I apologize, but before you go on, I think it is important to clarify this, because I --


MS. HARE:  I'm going to lose my train of thought again, Mr. Mondrow.

MR. MONDROW:  I know, I really am sorry, but this question, I think, is premised on the answer that the budget for -- including the budget for large industrials has been set by the settlement agreement, and I don't think, with respect, that's the case.

The settlement agreement, which I have before me -- and I'll give you a reference -- on page 7 indicates on the last -- Table 1 in the settlement agreement sets out the budget, and there are three columns, one for each of the years, included.

But in respect of T1/rate 100, the settlement agreement at the bottom of page 7 says:

"While the 2013 and 2014 large industrial rate T1/rate 100 program budget is displayed for continuity, it is not included in this agreement."

MR. SMITH:  That's correct.

MS. HARE:  That actually was where I was going next, so that's helpful.

MR. SMITH:  That's correct.

MS. HARE:  So that means that for the next two years Union could come forward with a -- well, I don't think you could come forward with a higher amount, because the total is set, but you could come forward with a lower amount; is that correct?

MR. SMITH:  I believe that's correct.  And I think that the intention that was intended to be captured there was that the T1/rate 100 customers have a one-year deal.  To the extent they are able to persuade the Board and other parties that that shouldn't continue or should continue in some form of reduced role, that would have an impact on the size of the budget.

MS. HARE:  Well, that actually gets to the heart of what we are getting at, but we wanted to make sure that we had these other facts down and on the record.

If, for example, just for the sake of arguing, that in the next two years you propose a program budget for industrials of only $2 million, does the total -- let's assume the total is $30, and you had 5 for industrial, and now the industrial becomes 2.  Does the total budget become 27 million, or can the 3 be reallocated to residential and commercial?

MR. SMITH:  There was -- I'd have to work through the agreement, but speaking conceptually, there was considerable focus spent in the agreement towards achieving some level of budget certainty for the various customer groups, and so my suspicion, without working through the various provisions, is absent agreement you couldn't simply take the higher $30 million and spread the additional $3 million that would have come from large industrial into the smaller groups out amongst those smaller groups.

In other words, the smaller groups would continue to pay and the budget would be dropped down to the $27 million, to use the example that you've given.

MR. MONDROW:  Madame Chair, if I could, with all due respect, I'm not sure that that's necessarily the case, at least that crisply, because, as you know, there is built into the DSM guidelines flexibility for the utility to move money from one customer bucket to another customer bucket within certain maximums.

MS. HARE:  Right.

MR. MONDROW:  And that is in fact, I think, at two levels, both at the customer level and then between program types, and then there's a DSMVA access, which I guess is a separate and unrelated issue.  But it's not entirely clear that the budget would necessarily reduce by any amount by which the large industrial T1 budget were reduced.  That is the comment.

MS. HARE:  Yes, you are correct.  There is a provision for reallocation.  And you understand, we are asking these questions because we're trying to understand where this issue best fits, whether or not this really is a rate issue.

It is always a rate issue, but to what extent is it something that should be dealt with in this case versus the DSM?

So hence our questions, and I think that maybe --


MR. SMITH:  I don't think I have a satisfactory answer.  I mean, I agree with my friend that I don't have a particularly satisfactory answer to that question without working through the provisions of the agreement, but it would definitely be a matter of discussion.

MR. SOMMERVILLE:  Just very brief supplementary question following the very excellent questions of the Chair.  Within the industrial -- or, pardon me, within the large user group, in the event that a number of those were to opt out of the plan, they are very explicitly seeking a reduction in the allocation of that cost to their rate.

I presume that that would be answered by an increase in the allocation to remaining members of that class.

MR. SMITH:  Yes.

MR. SOMMERVILLE:  So within the large users, they may be sitting here expecting to pay rate X, and then to find in September that it is not rate X, it is -- and Mr. Smith, perhaps through Mr. Kitchen you could provide me with some idea of materiality on that side.

If half of those who qualify for the opt-out were to opt out, what would the implication be for the remainders in the class?

MR. SMITH:  Just by way of clarity, are we talking only rate 100/T1, or are we talking --


MR. SOMMERVILLE:  Let's start there.

MS. HARE:  Mm-hmm.

MR. SOMMERVILLE:  Because I know your position is that that's the only qualifying class of opters-out.

MR. SMITH:  So there are -- the amount in T1/rate 100 is in the 4 to 5 million range.  If you had half them out, you'd have the two to two-and-a-half million, which would have to be picked up by the balance.  My understanding is there's roughly about 80 customers, so that would be picked up by 40.

Now, that, of course, wouldn't be spread out equally amongst them, I imagine.  It would be --


MR. SOMMERVILLE:  Volumetric.

MR. SMITH:  Right.  So it would depend on who was in and who was out as to how much -- how it would fall.

MR. SOMMERVILLE:  Is that not a reason why we should deal with it here?

MR. SMITH:  In my submission, no, in that it -- well, for two reasons.

First of all, DSM is an issue which attracts considerable focus and interest by a number of parties.  There is a limited amount of time in a cost of service proceeding to deal with the issues that are normally --


MR. SOMMERVILLE:  Already here.

MR. SMITH:  That are already here.

In my submission, it is best to deal with them in a focused DSM proceeding where those people who are actively interested in DSM and who will be actively interested in this issue can have their say, none of whom, incidentally - Pollution Probe, GEC - are here today.

So in my submission, it can be dealt with at that time, and in my submission, to the extent there are reallocation issues that arise out of it, the equity of that, and indeed I'm sure one of the arguments that will be made, is that it would be inequitable for the larger cost to be borne by the remaining non-opting-out customers.  And that's an issue made by a variety of parties, including the GECs and Pollution Probes of the world.

But whatever the outcome of that is just math, and that can be effected through some sort of implementation, and in my submission, probably the rate order that would be coming out of this proceeding, given the September timing, assuming we can stick to that on a DSM proceeding, I don't see a problem with it, in the same way that the generic proceeding was able to be given effect to notwithstanding that all the DSM issues there were not dealt with in the cost of service proceeding.

MR. SOMMERVILLE:  Mr. Mondrow, you have opters in and opters out, probably?

MR. MONDROW:  And I guess two things strike me, Mr. Sommerville.

One is at least in respect of the large
industrials, well, they are not all —— well, I guess they're not all members of IGUA, but IGUA has members on both sides of the balance, that is those that participate in the programs and those that don't.  And among the latter class, there are many that object to the programs for that reason.

And so clearly, at least among the group of IGUA members, there is and would be an understanding that there will be winners and losers financially, and this is a matter of policy for IGUA.  I'm not sure that fully addresses the concern about customers who will see bill impacts.

But in respect of materiality, which I think was really your question, I would simply note that an unfortunate fact of DSM as it has been in the province will come home to roost when the -- I think it is the 2011 deferral account clearance proceeding comes forward, and that is that there has been, because of the DSMVA and various other structures, a significant -- that is at least a doubling and perhaps more -- increase in the budget for T1 rate 100 customers, to the tune of some $10 million that will have to be to be disposed of through that deferral account process that is not embedded in the DSM component of rates as set for 2011.

So in terms of not having rate certainty in the year and being forced with changes later on, that's already a function of the DSM program, and I doubt very much that this sort of shift, even if half the customers in the class opted out, would be any more material than that.  It doesn't mean that it is a good impact, but it certainly wouldn't be unique to this proposal in the DSM context.

MR. SMITH:  If I may make one additional observation which may be of assistance to the Board in resolving this issue, Union will have to, obviously prior to the September filing, put together its application.  Given the timing of this proceeding, it would be problematic to conceive of what that September filing is going to look like if it was unknown at that time, because it is unlikely we'd have the Board's decision.  We would be unlikely to know who was in and who was out and what the nature of the large industrial program could be.

And so in my submission, that's another reason to push this off, because at least then Union will be able to put together an application independent of whatever's happening in this case, which then will be the subject of, obviously, the request for an opt-out.

MS. HARE:  I think Ms. Taylor has one question.

MS. TAYLOR:  And I am thinking of this question with your answer in mind.

In the issue, to the extent that the total budget allocation is not carved in stone with respect to residential and commercial and that whatever is decided in  that DSM proceeding, whether the guideline and the intent of the guideline continues in terms of not a formal opt-out and the reduction of the budget is then reallocated somehow to other customer classes, that given this application in front of us, we have lots of rate design and cost allocation issues in front of us, as well, and there could, in fact, then be a -- I'll use the words double whammy where it is not just math, because you do math and then you add it all up and then you say:  Well, gee, that's what it came out to be and therefore we have to do it.

So to me, it is an inappropriate to simply punt something that says there may, in fact, be an effect on the other customer classes, and taking into account the other issues that these customer classes may face in this proceeding, that in total, that total effect should be taken into account.

And I haven't heard a persuasive argument that says those -- the risk of me, as a residential or commercial customer, bearing some of those industrial costs in DSM and having it pile on the other issues that we are hearing here, no one has addressed that at all.  There's no certainty that the lower DSM, if that's the way it goes for industrial classes in the second and third year of this program, are not otherwise piled on to consumers in other rate classes, and you have provided me no comfort that by carving it off, that we can address the public interest for those two groups.

MR. MONDROW:  I guess, if I might address it before Union addresses it, I think that hazard is true whether or not an opt-out is argued in the next case.

There will be a case, the large industrial budget will be an issue and there will be advocacy to reduce that budget.

Whether that's through an opt-out mechanism or something more traditional, the impacts of concern will result, but I don't think there's any sense in which that budget should be resolved in this case because of that factor.

MR. SMITH:  I agree with that.  I think the natural resolution to what you are proposing, Member Taylor, would be to have the September application in its entirety folded into this proceeding.  That would be the only way to achieve -- well, that is --


MR. SOMMERVILLE:  The never-ending tour.

MR. SMITH:  Well, that would be the way to have it all on the table, as it were.

MS. HARE:  Mr. Brett?

MR. BRETT:  Maybe I could just make one point.  I may have missed something here.  I haven't been as close to this, perhaps, as my friends, but this is also a function of what this agreement says, and we haven't had a chance to get back and to look at that.

You can look at that agreement subsequently.  It may prohibit transfers of carve-outs.  It may have something to say about the degree to which you can transfer a reduction in one silo.  You can translate a reduction in one -- you can take that extra money and put it over somewhere else.

I believe that these agreements traditionally have limitations on that.  They certainly had limitations on transferring money into the industrial sector from other sectors, and I believe they have limitations that govern -- and the guidelines may have similar limitations -- that govern how much you can transfer funds back and forth.

So that's one point.

And the second point is that if you -- you know, you have your proceeding in September, and again, unless I am missing something, as part of a settlement agreement for that proceeding and as part of your hearing of that, one way or another, either accepting a settlement agreement or hearing unresolved issues, you will have something to say about how those transfers could take place in years -- in the years 2012 and -- sorry, 2013, 2014.  As regards 2013, you need to see what's in this agreement.

Thanks.

MS. HARE:  Thank you.

I think -- are we ready to move on?

Okay.  We're ready to move on to issues 76 and 77.  So, Mr. Thompson, I understand you're going to be starting us off?
SUBMISSIONS ON ISSUES 76 and 77

Submissions by Mr. Thompson:


MR. THOMPSON:  Yes, please.  I have put in front of -- on your dais, Madam Chair and Panel Members, three documents that -- I have notified my colleagues that I would be referring to in an e-mail last night, so I hope they have them.  If they don't, there are some extra copies here with me.

Perhaps I could just identify those for you.

MR. MILLAR:  Mr. Thompson, would you like those marked separately?  I guess separately makes the most sense?

MR. THOMPSON:  Okay.  That's fine.

MR. MILLAR:  Why don't you introduce them, and I'll give them a...

MR. THOMPSON:  All right.  The first one I want to refer to are excerpts from the NGEIR decision -- that's a November 7, 2006 decision -- and the excerpts start at page 98, and they go through to 103.

MR. MILLAR:  That will be K.I.1.2.
EXHIBIT NO. K.I.1.2:  EXcerpts from NGEIR DECISION dated NOVEMBER 7, 2006

MR. THOMPSON:  Thank you.  Now, the second document -- and I don't think Mr. Smith filed this, but he may have, but this is the February 29, 2012 decision and order on draft rate order in 2011-0038.

MR. MILLAR:  K.I.1.3.
EXHIBIT NO. K.I.1.3:  DocUment entitled "Decision and order on draft rate order" dated FEBRUARY 29, 2012, in 2011-0038

MR. THOMPSON:  And then the third is an e-mail that I sent out last night, and it is the bottom portion that I will be referring to briefly.  And it's entitled "true-up of 2008 and 2009 deferral account balances to reflect Board decisions reversing 71-21 (sic) split in NGEIR decision".

MR. MILLAR:  K.I.1.4.


EXHIBIT NO. K.I.1.4:  E-MAIL ENTITLED "TRUE-UP OF 2008 AND 2009 DEFERRAL ACCOUNT BALANCES TO REFLECT BOARD DECISIONS REVERSING 71-21 (SIC) SPLIT IN NGEIR DECISION"

MR. MILLAR:  Panel, do you have copies of those documents?

MS. HARE:  Yes, we do.

MR. THOMPSON:  And the other documents I will be probably referring to are in my friend's compendium.  There's the 0038 decision in the January of 2012.  That's at tab 9.  There's Mr. Rosenkranz's evidence at tab 10.  And then at tabs 11 and 12 there are a couple of documents pertaining to the implementation of prior rate orders.

So with that, let me try and outline the rationale for this issue briefly.  First of all, if we just take a look at the issue, you can see that it stems from a Board decision, and we are saying:

"As a result of the EB-2008-0038 decision, eliminating the NGEIR decision's allocation of 20 percent of short-term storage margins to Union's non-utility business and increasing the ratepayers' share of such revenues to 100 percent, should a credit amount be recorded in the short-term storage services for 2008 and 2009 to relieve ratepayers of the burden of both the cross-charge and the 79-21 split of short-term storage revenues."

It is a cumbersome wording, but essentially what we are proposing is a true-up, a true-up of the balances in each of those two accounts, having regard to the Board's 0038 decisions, culminating in the last one that I mentioned, the February 29, 2012 decision.

And in a nutshell, my submission is that this is a true-up issue that the Board should list and hear on its merits.  The question of whether or not the true-up relief should be granted is, in my submission, something that can be argued later and more fully later, and it will include, I suspect, a discussion of whether or not the proposal does or does not defend the principles against retroactive rate-making.

And so I don't really propose to argue that in great detail today, but I recognize that is an issue that arises with respect to the proposal.

So that my view of this is that my job is to persuade you that there are some grounds, some reasonable grounds, for the listing of the issue, and then we'll have the full donnybrook later.

And so what I propose to do is try and describe to you briefly the circumstances that give rise to the issue.  It is an unusual issue, for sure, but the point I want to make at the outset, it is a Board decision that interprets a prior Board decision in a way that eliminates a feature of that prior Board decision that gives rise to this true-up issue.

And so to give you the background for that I have to walk you through the history briefly.  Now, the first step in the sequence is the NGEIR decision, and perhaps the best way to give you the flavour of that is to take you to tab 9 of my friend's compendium, and this is the 0038 decision.

And the issue that -- where the differing interpretations of the decision surfaced and is discussed in the Board's reasons is at page 5.  And it comes initially under the heading "the implementation of the one-time" -- sorry, was it the Board's intent to implement a one-time of plant between utility and non-utility on the basis of the 2007 cost study.

In terms of the NGEIR decision, that decision required Union -- the words in the decision are used -- to reserve 100 pJ of space for in-franchise customers, and Union -- and we say the Board classified everything above the actual forecast of in-franchise use as non-utility.

That was the interpretation of the NGEIR decision upon which we relied, and it is discussed, I think, in the Board decision later on, where it is dealing with the allocation of storage margins.

Yes, you will see this at page 18, at the bottom of the page, where the Board characterizes this disagreement of the parties.  So the disagreement arises due to differing interpretations of the NGEIR decision.  Union is of the view that the entire 100 pJ amount is considered the utility asset, while Mr. Rosenkranz is of the view that the utility asset is only the amount that is actually required for in-franchise customer needs in any year.

And the way Mr. Rosenkranz envisaged the NGEIR decision working was that the difference between the actual amount of in-franchise storage, which I think was about 92 pJs, roughly, and the 100 was classified as non-utility, and Union would use that capacity, as well as all of its other integrated storage capacity, to support non-utility transactions, including optimization transactions.

And so it's in that context that the 79-21 percent split emerged in the NGEIR decision.  And so if you just quickly go to the excerpt from the NGEIR decision that incorporated this feature, the 79-21 feature -- this is Exhibit K.I.1.2, and it's at page 101, and it's under the heading "short-term margins derived from utility assets".

So the NGEIR decision panel -- and this section in the decision comes after a previous chapter dealing with -- with utility/non-utility assets, Chapter 6.

So anyway, the quote in the decision that I wanted to draw your attention to is starting under the heading "short-term margins derived from utility assets":

"The decision to require Union to notionally divide its existing storage into two pieces, a utility assets maximum of 100 pJ and a non-utility asset, the balance of Union's capacity is set out in Chapter 6.  Union's storage facilities will not be physically split into two pieces, and Union is likely to continue operating its storage assets in much the same way as it does today.  Union presumably will determine its ability to execute short-term deals on the basis of the amount of temporary surplus space in the entire storage facility.  As long as the utility and non-utility storage is operated as an integrated asset, it will not be possible to determine that any particular short-term transaction physically utilizes space from either the utility asset or the non-utility asset."

And the Board then goes on to determine, in terms of the actual short-term margin, how they should be split, and it says:

"Given the impossibility of physically linking a short-term transaction to a specific slice of storage space, the Board considered other methods of determining the amount of storage margins that should accrue to Union's ratepayers.  The Board has decided that this calculation should be based on how the costs of the storage facilities are split between the utility and non-utility businesses.  Specifically, Union's revenues in any years from short-term storage transactions, less any incremental costs incurred to Union to earn those revenues, should be shared by Union and ratepayers in proportion to Union's allocation of rate base between utility and non-utility assets."

And then the paragraph below indicates that's a 79-21.

And so that feature of the decision stemmed from a concept that integrated assets were being used to support optimization transactions such as short-term sales.

And that feature of the decision was central to these differing interpretations as to what it was meant, and it was central to the intervenors' request to apply it to all of the optimization transactions that were taking place.  There were not -- as it turned out, we discovered over the course of deferral account proceedings that there are optimization transactions taking place that were of a duration of more than two years, and Union was putting the proceeds of those transactions in the long-term storage account where the ratepayers' share was declining.

And so the position that we were advocating was we should get a 79-21 percent share of the revenues from those transactions because it was acknowledged they were supported by integrated assets.

So this triggered debate:  What did the NGEIR decision mean?  And there was another feature of it; there was a charge that Mr. Rosenkranz discusses in his evidence at tab 10.  If you go over to page 11, you'll see that the way Union had set up the short-term account, it had posted a charge in there with respect to the fixed costs of the capacity between the actual usage by enfranchised customers and the 100 pJ reserve.

And Mr. Rosenkranz felt:  No, that shouldn't be so.  The Board says those are non-utility assets, and so that charge should be absorbed throughout the entire system and it wasn't appropriate to impose it as a charge against short-term revenues only.  It should be imposed on all of the revenues being achieved through optimization transaction.

So we were challenging the short-term charge being charged to ratepayers, a cross-charge being charged to ratepayers, without us getting the benefit of the full revenues from optimization, short-term sales and others.

And so the Board had to decide:  Do we extend the 79-21 ratio as we were advocating, track all of the revenues that were associated with what we say were integrated asset-supported sales?  Or did the NGEIR decision really intend to make a complete split at 100?  And so the difference between actual use and 100 was a utility asset.

And that's what the Board did.  The Board concluded in its decision at tab 9 of my friend's brief that the -- and you'll find this at page 6.  The Board finds that the intent of the NGEIR decision was to effect the one-time separation of plant assets between utility and non-utility business, and then there was no need for this subsequent separation study on the basis of that finding.

And then the Board goes on:

"The Board is of the view that the Board's intention in the NGEIR decision was to set aside or fix 100 pJs as storage space as the utility asset.  The Board's findings in this proceeding are based in findings in the NGEIR decision."

And it goes on and describes them, and it mentions the portion of the decision where the word "reserve" is used.

In any event, that's what the Board did with the decision, interpreting the NGEIR decision, and then when you move over to this issue of the cross-charge -- which is addressed at page 18 of the decision and following -- the Board agrees, having determined that NGEIR was intended to be separate, the Board agrees the cross-charge is appropriately visited on ratepayers.

And so that then, those two findings, then led to a draft order that Union circulated, and that prompted comments from parties on the draft order, and that then led to the February 29 decision.

The parties commenting on the draft order were saying:  Well, if it did intend to be a split between utility and non-utility at the 100 pJ, then there's no rational basis for giving Union's owner 21 percent of the premiums on short-term sales.  These are all being supported by a utility asset, is what the decision was indicating.

And the Board agreed with that.  The Board agreed with that.  Union resisted it, but the Board in settling the draft order agreed with that, and you will find that at page 5 of Exhibit KI1.3, where the Board says at the bottom of the page:

"The Board's findings in this proceeding result in the sharing with ratepayers of all net revenues..."
All net revenues, not the 79-21.

"...minus a 10 percent incentive payment as set out in the NGEIR decision in the short-term storage account, as it is a utility asset which is supporting these transactions."

So the interpretation that the Board makes of a prior decision, which was based on the notion that short-term sales were supported by integrated assets, is completely different.  It's:  No, they are supported by a utility asset, and on that basis, the 79-21 sharing falls, and the Board directed that 831,000 be cleared to ratepayers.

There is a dispute between Mr. Smith and myself now about the correctness of that $831,000 number, and that's the subject of -- will be the subject of our letter to the Board Panel that decided the 0038 case.  So that's not something you have to worry about.

But the number, we say, the correct number is $3.824 million, and it's really the sum of 8.32 million and a 2.992 million number that I'll come to in a moment.

But the concept, the concept that the Board adopted in the February 29 decision was that all of those short-term revenues, less the 10 percent incentive to Union, less the amount embedded in -- based in in-franchise rates, should go to the ratepayers.

And so what you have, in my respectful submission -- and let me just say in the -- in the material that was before the Board on the 0038 case, the evidence as I understood it was Union can track the difference between its use of what it classifies as utility space, the 100 pJs, and its use of the remainder, and my understanding is that Union has operated on that basis from day one.  And so that operational reality was part of the rationale for the Board eliminating the 79-21 split.

And so what we have, in my respectful submission, is essentially one decision of a Board that eliminates a feature of a prior decision, and so it's not a case where ratepayers need to seek a variance of the prior order.  The Board's decision, the 0038 decision, essentially, it's exactly what it does.  So we are using, in my submission, the Board-ordered variance as the point of departure for asking that this particular issue be listed for determination.

Now, let me then take you to, what are we talking about in terms of dollars, 2008 and 2009.  And that takes me to Exhibit K.I.1.4.  And here we have a calculation that's derived from Union's actual short-term revenues in 2008 and 2009.

And the bottom line is that trueing up these accounts for the elimination of the 79-21 split means ratepayers are entitled to 2.808 million from 2008, 4.307 million from 2009, so it's a total of $7.115 million.

In this I emphasize a deferral account.  The purpose of a deferral account is to true up numbers from one point in time to another, and so the notion of retroactive rate-making with respect to numbers in a deferral account is certainly diluted, if not eliminated.

In any event, those are the numbers.  In terms of the implementation of the NGEIR order, this takes us to tab 11 of Mr. Smith's material.  This, as I understand it, is the order that stemmed from Year 1 of the incentive regulation plan for Union, 2008.  The base rates were 2007 rates.

So if you go over to the last -- to the schedule that's attached to this -- it's working paper schedule 16.  You will see in column D it's got included in in-franchise rates, and if you go to line 7 - so column D is the base - the base 2007 rates, and what the Board is now dealing with is superimposing the NGEIR decision on top of those rates.

So what Union proposed and the Board approved -- and I don't think anybody is concerned about it, but in any event, Union proposed -- so the amount embedded in base rates was 14.246 million, and that's 90 percent of the forecast embedded in base rates that you'll find in line 7, column C, 15.829 million.

So the 10 percent that goes to Union, 14.246, and so what Union did, in order to stream the 21 percent to its owner, reduced the credit embedded in base rates by 21 percent to 11.254.  And so the 2.992 was streamed to Union's owner.

So in reality, year 1 of the IRM, just taking this little piece of it, rates to in-franchise users went up, and $2.992 million of rates being collected by Union from short-term sales, which are non-utility sales, was going into the pockets of Union owner.

When we carry this forward to 2010 -- this is where the difference between Mr. Smith and I arises -- is the 2.99 -- he says he gets to keep the 2.992, and we'll deal with that with the other panel.  And so the actual number is 2.992 plus the 8.32 that was the subject matter of the decision.

Anyway, so that's -- those are the numbers that stem from the implementation of the order, and so then when you come to my calculation, just to give you the flavour of these numbers, so what you have under 2008 are the net revenues, 14.858.  Then we take the 10 percent to the owner.  That leaves a balance in each case.  Included in rates is the 11.254, which I've mentioned.  It's the way they implemented NGEIR.


And then the difference is the ratepayer entitlement, and what you have below is what was either debited or credited to the account in the 79-21 regime in 2008.  The recoveries were actually less than the total forecast embedded in rates of 15.829, so that there was an amount collected from ratepayers of 690,000 when those were cleared.  And in 2009, the amount of 22.789 was more, and so what we got under the 79-21 regime was the 4.949, whereas it should be the 9.256 under the scenario where that sharing is eliminated.

So this is an important issue to ratepayers.  It has consequences of significance, and we submit that there is certainly an arguable case that an adjustment should be made, an adjustment should be made, and we are proposing that it be made in the 2011 deferral account.  An adjustment should be made to compensate the ratepayers for basically this elimination of the NGEIR decision feature by a subsequent Board decision.  And our view is, we submit, supported in the context of deferral accounts, where the whole purpose is to assure that there are no winners and losers.

So that's the argument.  I say we can argue it more fully.  I'm not prepared to argue the law that my friend may be referring to.  It's an important aspect of the matter, and we urge that the issue be listed.

Those are my submissions.

MS. HARE:  Thank you.  Does anyone else have anything in support of this issue being included?  Mr. Quinn?
Submissions by Mr. Quinn:

MR. QUINN:  Yes, Member Hare.  I have had the privilege of working with Mr. Thompson and Mr. Rosenkranz on it.  I think Mr. Thompson has gone through the issue quite well.  We do support it as an important issue and, again, an ongoing understanding of the implications of NGEIR as seen retrospectively now with the benefit of the Board's decision now.  So in that way, we believe it is important to understand that and apply it.

So going to the issues that were raised earlier, we are not looking to revisit the NGEIR decision.  We are just looking -- or, sorry, the 0038 decision.  We are just looking for the application of that decision and make sure that it was faithfully undertaken by the applicant.

MS. HARE:  Thank you.

MR. QUINN:  Thank you.  Mr. Smith?
Submissions by Mr. Smith:

MR. SMITH:  Thank you, members of the Panel.  I thought I'd begin by handing up, so that the issue is squarely before you, Mr. Thompson's submission dated January 27, 2012 that resulted in the Board's decision dated February 29, 2012 in EB-2011-0038.


At page 2 of its -- of his submission, Mr. Thompson writes:

"In the NGEIR decision at page 101..."

Middle of the page, members of the Panel.

"...the Board had directed", had directed, "Union to split the margins on short-term storage transactions 79/21 between in-franchise customers and the non-utility storage business because of..."

And then here is the rationale.

"...the impossibility of physically linking a short-term transaction to a specific slice of storage space.  Since the Board has now found that Union can and does track which storage space is used for short-term and long-term storage sales, it inevitably follows that 100 percent and not 79 percent of the net credit..."

And it goes on:

"...is the utility portion of the net revenues on short-term storage sales made entirely from utility storage assets, and that 90 percent of these net revenues or 831,000 is the amount to be shared with ratepayers."


The Board in its decision, which has been marked K.I.1.3 at page 5, says in the third paragraph under "Board Findings":

"The Board's findings in the current proceeding effectively fix 100 pJs as the utility asset.  In addition, the Board's findings are informed by Union's ability to track what storage assets are being used for each type of storage transaction..."


That picks up on Mr. Thompson's submission I just read to you.  And state that:

"The entire amount of storage utility above in-franchise requirements is available for sale as short-term storage."


And then it goes on to direct the very request that Mr. Thompson made on behalf of CME.


In my submission, this request comes down to nothing more and nothing less than an attempt to take a decision from 2012 and apply it to balances that were the subject of a Board order, Board decision, in NGEIR, and properly implemented -- no question about that -- and then subject to final rate orders.


And that is retroactive ratemaking; it's nothing more and nothing less than that.  It does not matter whether you call it a true-up or a deferral account or anything else.  What Mr. Thompson's client wants to do is to take today's Board decision and say that reinterprets NGEIR, and therefore amounts that had followed from that decision should be retroactively adjusted to convey amounts that had already been disposed of in rate orders to his client.


And in my submission, there's no other way to look at it, and in my submission, there is no basis on which to put this off, this argument off.


If it's legally impermissible to engage in retroactive ratemaking, as it is, then there is no sense having this argument on its merits because the merits are it's impermissible legally and the Board would be wrong, legally, to consider it, in my submission.


I have included at tab 13 of my compendium the decision of the Supreme Court of Canada in Northwestern Utilities.  I direct the Board to page 691.


On page 691, the paragraph begins:

"The statutory pattern is founded upon the concept of the establishment of rates in futuro for the recovery of the total forecast revenue requirement of a utility as determined by the Board.  The establishment of the rates is thus a matching process, whereby forecast revenues under the proposed rates will match the total revenue requirement of the utility.  It is clear from many provisions of the Gas Utilities Act that the Board must act prospectively and may not award rates which will recover expenses incurred in the past and not recovered under rates established for past periods."


And then over the next page, under the quote beginning, "The powers of the Natural Gas Utilities Board," it says, last full sentence:

"To give the Board retrospective control would require clear language, and there is here a complete absence of any intention to so empower the Board."


Next case is the ATCo case, which will be well familiar to the Board, but there at paragraph 71, which is page 31 of the decision, in the upper right-hand corner:

"From my discussion above regarding the property interest, the Board was in no position to proceed with an implicit refund by allocating to ratepayers the profits from the asset sale because it considered ratepayers had paid excessive rates for services in the past.  As such, the City's first argument must fail.  The Board was seeking to rectify what it perceived as a historic overcompensation to the utility by ratepayers.  There is no power granted in the various statutes for the Board to execute such a refund in respect of an erroneous perception of past overcompensation.  It is well established throughout the various provinces, and Ontario is no different, that utility boards do not have the authority to retroactively change rates."


And in my submission, that's exactly what is being proposed here.  You have a decision, NGEIR.  It's given effect prospectively.  And it's important to pause there.


Leading up to NGEIR, short-term deferral account margins were shared 90-10.  NGEIR says they should be changed 79-21.  Union didn't go back to 2004 or 2003 and say:  Well, now that it's 79-21, let's get all that earlier money.  No, it put it in place beginning January 1, 2008, shared 79-21 in 2008, 2009, 2010.


We now have a decision in respect of the 2009-10 decision, which says:  No.  Given existing circumstances, that's no longer the case.  They should be shared again 90-10, and that will be the case going forward, unless it's changed.


And it's impermissible for this Board, in my submission, under the guise of a deferral account or otherwise requested by CME, to change those amounts.


And I have included in my compendium at tab 11 and tab 12 two things, and there's another that I've handed up that I think you should have, as well.


The first is the decision and order for interim rates, and you will recall Mr. Thompson referred to the fact that there was a reduction in the amount that was embedded in rates from the $14 million figure down to 11.  So that was the subject of the decision and order for interim rates for 2008 that's reflected at the start of my compendium.


But those rates were subsequently finalized, and they were finalized after the rate working paper schedule that Mr. Thompson took you to.


You should have a decision and interim order in EB-2008-0033, and what the Board says there is that it's dealing with a QRAM application, and if you look over at page 2, at the bottom of page -- sorry, the last full paragraph before the Board orders that, what member Quesnelle writes is -- the Board writes:

"This rate order is made interim because it is replacing an existing interim rate order pursuant to the Board's decision and order for interim rates pertaining to 2007-0606, dated March 4, 2008."


That was the interim order I just took you to.

"When that proceeding concludes, rates will be made final."


That proceeding concluded in July of that year.  There were two outstanding issues, one related to a tax adjustment factor, the second related to whether or not Union should be authorized to continue its risk management program.


The Board made a decision in July, and then Union had a QRAM application.  That QRAM application is the next document.  It's 2008-0281, and you'll see that there's nothing interim about this rate order, and the rates become effective October 1 and they are then final.


And so what you have is the final rate order giving effect to the earlier decision.  2008 rates are thus finalized.


Tab 12, you have the decision and rate order in 2008-0220.  This is Union's 2009 rates order, and you'll see there, if you turn over to the rate working paper schedule, schedule 14, which I have included -- it's behind page 4 of the decision -- of the rate order, my apologies.  Do you have rate order working paper schedule 14?

MS. HARE:  Yes.

MR. SMITH:  So you'll see, members of the Board, there, in column D, the 14 -- column D under line number 7, short-term storage in balancing services, $14,246,000, adjusted down for 2008 to 11,254,000, and then included in 2009 in-franchise rates, again, 11.254, consistent with the earlier years.

So what Union was proposing in 2009 rates was no change; in other words, a continuation of the NGEIR 79-21 split.  And then what you have, of course, from the first page, is the finalizing of a rate order.  So you have a final rate order issued again.

Now, I handed up -- there's another component to this, which is the deferral account proceeding aspect of it.  So you have base rates which have dropped from 14 to 11, and then you have a 79-21 split that goes on in the deferral account proceeding itself as well.

And I have handed up, and you should have it.  I did not have time to get the 2008 final rate order, but there is one, but I gave you -- no.  I gave you the EB-2010-0039 decision and order, and that was Union's 2009 deferral account proceeding.

And what I have given you is the final decision and rate order in respect of those deferral accounts, clearing finally the short-term deferral account, including the 79-21 split.

So in my submission, we have four rate orders dealing with rates in the deferral account, all of which are final, none of which have been challenged, none of which were ever appealed, all finalized, and what my friend seeks to do is say, I have a subsequent decision, and I want to rewrite the amounts that were disposed of in those earlier decision.  And in my submission, as a matter of law, that is not on, cannot be, and if that's true, then there's no proper place for this issue on the Issues List.

MR. MILLAR:  Madam Chair, just some housekeeping before we continue, if I may.  Mr. Smith introduced a letter from Mr. Thompson dated January 27th, 2012.  I'd propose to call that K.I.1.5.


EXHIBIT NO. K.I.1.5:  LETTER FROM MR. THOMPSON DATED JANUARY 27, 2012

MR. MILLAR:  And I believe, though I don't have a copy in front of me, Mr. Smith, was the decision in 0039 a new document?

MR. SMITH:  Yes, it was.  Sorry, that ought to have marked as well.

MR. MILLAR:  And that would be K.I.1.6.


EXHIBIT NO. K.I.1.6:  DECISION IN EB-2010-0039

MR. MILLAR:  And I don't have that.  Is that EB-2009-0039?

MR. SMITH:  EB-2010-0039.  And just, in my closing submission, were it otherwise, every time a Board decision was rendered, adjusting upwards or downwards, it cannot be as a matter of -- well, either of law or good regulatory policy that parties would then be open to go back and seek to apply the reasoning to earlier final balances to adjust them.

MS. HARE:  Thank you.

Mr. Thompson, anything for reply?
Further Submissions by Mr. Thompson:


MR. THOMPSON:  Yes, Madam Chair.  Well, let me say, we are not dealing with forecasts here that have been embedded in rates.  What we are dealing with are balances in deferral accounts.  Deferral accounts, by their very nature, operate as an exception to numbers being embedded in rates as a result of forecasts.

So what we have in this case, in my respectful submission, the rates that are fixed as following the implementation of NGEIR have in them $11.254 million.  We are not proposing to change that in any way whatsoever.

What the Board has done, in my respectful submission, in the 2010 case, has said what was going to Union's owner under NGEIR for this 21 percent should go, starting in 2010, to ratepayers.

It's the rationale for that decision which is based on the 79-21 really not being part of NGEIR because of the way Union has operated.  Union's operations have not changed, so the factual basis is Union, in the 0038 case, says, We track -- we have been tracking, and that's the way we operate.  And the Board said, Fine, we agree with that.  It's 100 percent to ratepayers.


So that's the rationale that gives rise to the decision.  I say, taking the factual basis for the rationale, then there is no rational basis for the deferral account balances in 2008-2009 of having been allocated the way they were.

But I'm not doing anything to rates.  I'm simply saying, should we be chewing up the way these deferral account balances were distributed?

In 2010, as I mentioned, we are debating on the proper number, and that's an open item, as far as I'm concerned.  I will be dealing with it with the Board Panel.

So I repeat myself.  I believe it's a valid issue and it should be listed, and as I say, I haven't checked the authorities concerning the deferral-account exception to the regulatory, retroactivity rule that my friend says is an absolute rule.

I submit there probably are exceptions, but the cases that he relies on don't help him, because we are not dealing with forecasts.  I accept if I was going back and trying to change the 11.254 that would be a problem, but we're not changing that.  We're simply saying, of the actual revenues that the short-term sales realized on non-utility transactions, we get -- we get 10 percent off less the 11.254 that's been taken into account in in-franchise rates.  We should get that.

Those are my submissions.

MS. HARE:  Thank you.  Mr. Thompson, can you move now to issue 77?
SUBMISSIONS ON ISSUE 77

Submissions by Mr. Thompson:


MR. THOMPSON:  Yes, I will try and do that with less fervour.  And this is one where I mentioned we have retained Mr. Rosenkranz to help us, and so it's Mr. Rosenkranz's input that is guiding me here, and I am just trying to get the material that was sent to me to support it.  Give me one second, please.

My friend threw so much paper at me here, I've lost my e-mail.

MR. SMITH:  There's your e-mail.

MR. THOMPSON:  Thanks.  You probably took it off my desk.


[Laughter]

MR. SMITH:  No, doubt.  Retroactively.

MR. SOMMERVILLE:  See the thanks you get, Mr. Smith?

MR. SMITH:  I have learned that no good deed goes unpunished.

MR. THOMPSON:  Anyway, in the 606 case, as I understand it, there were some deferral accounts dealing with transactional services with respect to transmission.  And so it's like storage.  It's capable of use for transactional services.

And the big picture is we are seeking -- proposing a re-establishment of transmission transactional services deferral accounts, and the rationale is those assets are used for transactional services, and we believe that historically, during the course of the IRM, they have been used by Union to earn substantial revenues, and we believe that there is a case to be made that these should be in whole or in part credited to ratepayers, because they pay the fixed costs of transportation assets.

So conceptually, it's as simple as that.  These are utility assets.  They're being used for transactional services.  The deferral accounts that have been created for transactional services on the storage side was there for transmission but was eliminated, should be reinstated.

So that's a proposal that I would submit falls clearly within the ambit of the rate design aspect of the case, and we wish to ask questions about this to support the need for it, and if necessary, we may lead evidence on it.

So it's something that falls clearly within rate design scope in a rebasing case.

In terms of some more specifics, I did have an e-mail from Mr. Rosenkranz, which I then circulated to all parties, and he gives the history of accounts that were in existence and that were terminated as a result of the IRM, but we are now at the end of IRM, proposing to reinstate these deferral accounts.  I don't propose to get into it, because there are -- what it's saying is there are some large amounts that Union has realized from its transportation assets, historically over this five years that we're talking about, and these amounts, in and of themselves, justify considering the creation of deferral accounts.  And then looking forward, he's saying there's a prospect that there may be amounts of this magnitude, as well.

But whether they are small or large, it certainly is, I submit, a fair area of scrutiny, and the issue should remain on the table as an issue that intervenors, if they wish, can lead evidence on.

Mr. Quinn is much more familiar with the details here, and he can enlighten you on those.

MS. HARE:  Okay.  I can see Mr. Quinn is eager to get in here.
Submissions by Mr. Quinn:


MR. QUINN:  Respectfully, I will stay at the high level, hopefully, and that will aid the Board in its determination of this issue.

We do support the inclusion of this issue, as this is the appropriate time to consider the impact of the elimination of these accounts at the outset of IRM and the implications of establishing a one-year forecasted number in base rates, not to be changed for a five-year period, if we have a five-year IRM following this.

In its original evidence in 2007-0606 that Mr. Thompson referred to, Union proposed a closing of these transportation and exchange services deferral account and the other S&T services deferral account.

The result of the proposed changes shifted some benefits from ex-franchise customers to in-franchise ratepayers, and the evidence proposed a $2.54 million reduction in in-franchise rates.

The resulting settlement agreement provided for a closing of the account and an unattributed reduction of in-franchise rates in excess of the proposed reduction in evidence.  From this evidence -- from the evidence in this proceeding, it is clear that the amounts of exchange revenue generated are well in excess of the reduction in rates.

Union's evidence further states that although there were significant margins generated during the IRM period, these margins are going to decline significantly in 2013.

We submit that this variability makes these revenues a prime candidate for deferral account treatment.

Further, Union's evidence attributes this variability to a program initiated by TCPL during the IRM period.  This program is referred to as TCPL RAM, R-A-M, and it's important to consider the nature of this program as how the revenues were generated.

The R-A-M program, the RAM program, stands for risk alleviation mechanism.  And it was implemented by TCPL to assist shippers to reduce the risk of taking a firm transport contract over an agreed-to term.

In considering this issue, we believe that one ought to consider why the benefits of the use of the risk alleviation mechanism service for long-haul transport that was underpinned by firm transport contracts paid for by Union's transport customers would accrue to the utility earnings, and not be used to reduce the cost of transportation services.

In our view, this is the appropriate proceeding and timing for the Board to consider if it is in the public interest to have these deferral accounts remain closed.

It is our view that the evidence will show that the accounts should be reopened, as the evidence will show that it is difficult to forecast these revenues accurately, and further, by using the deferral account approach, we would also have opportunity to consider what benefits are generated through optimization of regulated assets and where these benefits should accrue.

So I support Mr. Thompson's inclusion.

And those are my comments.  Thank you.

MS. HARE:  Thank you.  Mr. Smith?
Submissions by Mr. Smith:


MR. SMITH:  I don't want to overstate our objection to the account, to the issue, because I understand it to be something that my friends may seek to argue.

The point I simply wanted to make with respect to this issue is that there is an issue already dealing with the appropriateness of Union's proposed and existing deferral accounts.

And in my submission, that's the appropriate home for an issue if parties want to propose a deferral account.

Union does not have a proposal to open these accounts, and so it's not leading any evidence in this respect, and it's not going to be making any argument-in-chief that there should be -- these accounts should remain closed because that's the state of the world right now.

So in my submission, it would be open -- if my friends can make it out on the evidence -- to propose this at the time when argument rolls around, but it isn't needed as an issue.  That is simply as high as I'll put it.

MS. HARE:  Mr. Thompson, do you have anything to add?

MR. THOMPSON:  Well, I think what I'm hearing is my friend is saying it's subsumed in issue 75, and if he agrees with that, I'm content with that.

MS. HARE:  But is that clear?  Because it says:  "Are Union's proposed and existing deferral accounts..." and Union is not proposing this account.

MR. SMITH:  I believe it's subsumed, in that it would be open to Mr. Thompson's client to say no to that.  They are not appropriate, in that they don't include this additional deferral account that we propose.  Call it ABC account.  That's all.

MS. HARE:  Thank you.

MR. THOMPSON:  Either way.  Leave it on.  That would make me happy.

MS. HARE:  We're going to take an extended lunch hour, until 2:30, and we hope to come back with a decision on the final Issues List.

MR. SMITH:  Members of the Panel, it might -- while we are on the air -- it may be appropriate for Union to advise that we will be filing a limited update to the application, and I expect that that will be filed next week.

MS. HARE:  I would -- it's just an update, so it wouldn't change whatever we decide on the issues?

MR. SMITH:  No, no.  I just wanted people to understand this will be coming, to the extent they are working on their interrogatories now, to know that there will be something coming.

MS. HARE:  Thank you.

MR. SMITH:  Thank you.

MS. HARE:  We will come back at 2:30.

MR. THOMPSON:  Madam Chair, I would like to be excused.  I have to get back to Ottawa, so I won't be here at 2:30.

MS. HARE:  Thanks.


--- Luncheon recess taken at 12:52 p.m.

--- On resuming at 2:35 p.m.

MS. HARE:  Please be seated.

First, are there any preliminary matters?  Mr. Quinn?

MR. QUINN:  Preliminary in that it's more of a process issue than an issue relative to the determinations the Panel is making.  Would you like to hear that now or subsequently?


MS. HARE:  Yes, please.

MR. QUINN:  Okay.  Thank you.
Procedural Matters:


Generally speaking, the information that we receive is by way of scanned images through Adobe Acrobat, and given the large amount of information in this case and the amount of data that needs to be analyzed, we are somewhat encumbered sometimes in terms of being able to do that analysis by the fact we cannot convert the numeric tabular data into spreadsheets without data entry.

That creates two problems:  One, inefficiency, but secondly, transcription errors that may occur.  And at the outset of this proceeding, we wanted to recommend to the Board for their consideration that any requests for tabular information in the form of spreadsheets would be able to be honoured by Union, such that this inefficiency may be overcome, and I think it's in the interests of the Panel and certainly in the interests of we as intervenors to be efficient to be able to use that data in the most effective way possible.

So I guess I was looking for the Panel's direction on that, and if that includes -- certainly I don't want to misstate my friends' views on it, but we asked this question at the conference the other day, and we didn't receive the assurance that we were looking for, so we thought we'd bring it up today.

MS. HARE:  Let me understand what you are asking.  You are not asking for everything on an Excel sheet at this point.  What you're asking for is confirmation that once you know what you want, that you'll get it; is that correct?

MR. QUINN:  That's correct; thank you.

MS. HARE:  And Union's position on that?

MR. SMITH:  Well, my initial position is it's difficult to have a firm position in response to a request that hasn't yet been made.  I mean, this is presumably a request that will come at the time of an interrogatory question, at which time we'll have to consider it, and obviously there are remedies if the response is unresponsive or of -- not of assistance to my friend.

So I appreciate that he's making this request.  I expect the -- well, in my submission, the appropriate time to make it is when an interrogatory has been answered by Union in a way that is not of assistance to FRPO or intervenors generally.

I would say that with respect to the provision of Excel spreadsheets, at one level I understand my friends' request.  At another, I do have a concern, which is why it's important to have the context for the request, and that is, often spreadsheets are large, contain multiple pieces of information, multiple cells, and manipulating the spreadsheet requires a certain amount of expertise dealing with both the spreadsheet and the subject matter.

And if a spreadsheet is provided in live form, manipulated by an intervenor, and then put to a witness, absent adequate opportunity for the Panel to review how that data has been manipulated, it's very unfair to the witnesses to have to deal with it.

That's why Union has always offered to run any scenario that an intervenor wants to have run and to provide the information in that format, and that's why I say we have to see the context for the questions before we can make any meaningful judgment in respect of them.

MS. HARE:  Give us a couple minutes.

--- Recess taken at 2:39 p.m.
 
--- On resuming at 2:42 p.m.

MS. HARE:  Please be seated.

The Panel understands both perspectives, particularly since we think that it may not be just before a hearing that you might want to see the spreadsheet.  You might want to see some of those before you even send in the interrogatories to know whether it's an area worth pursuing.

On the other hand, we do very much understand the point you're making, Mr. Smith, about witnesses seeing something.  Now, even if you observe -- intervenors observe the 24-hour rule, that's not enough in terms of understanding a complicated spreadsheet.

So our solution is to ask all parties to use best efforts to be a little bit discerning in terms of what you are asking for, and for Union, unless they are very good reasons, to provide that.  And then when we do get to a hearing, we will -- and something is -- a manipulated spreadsheet is being shown to the witness, that as much time as possible be given, and maybe even an explanation as to what was done.

And hopefully this doesn't lead to numerous motions.

MR. SOMMERVILLE:  The manipulated spreadsheet should not be the springboard for an ambush of the witness.  There has to be a clear understanding on the witness' part about what's going to come with respect to that.

So that's the Panel's concern on that side of the ball, is simply that witnesses get a very fair notice as to the kind of manipulation that's been doing, what its purpose is and how it all fits together.
DECISION


MS. HARE:  We have made up our decision on the final Issues List.

In addition to the four issues that were discussed this morning, with respect to the remaining eight that we discussed, I would like to first talk about the four issues dealing with cost allocation, Nos. 13, 15, 37 and 47.

The Board has no intention of revisiting, reconsidering or reviewing any aspect of EB-2011-0038.  This Panel considers the issues decided in that case.  The Board will not accept evidence that seeks to revisit the matters settled in EB-2011-0038, and Union will not be obliged to answer interrogatories to that effect.

Issues 13, 15, 37 and 47 should be read with this firm caveat in mind, and on that basis they will be included as written on the Issues List, with one small exception.

Issue 47, we do want to clarify that the issue deals with Union's utility cost allocation study, and the rest of the wording, then, flows from that.

The Board deletes Issues 58 and 59.  These issues are best dealt with in the context of the DSM filing and proceeding, which is expected to occur in the fall.

Issue 76 is removed from the Issues List.  The Board does not believe it is appropriate to apply a new sharing methodology to deferral account balances that have been dealt with according to the approved method in existence at that time.  These accounts have been closed and the Board will not examine these.

Issue 77 shall remain on the Issues List as drafted.  The Board does not believe it's captured under Issue 75, as it's not being proposed by Union Gas.

Are there any questions?

Shortly, we will reissue for everyone's use a final Issues List which captures the changes made today.

And I remind parties that interrogatories are due to be delivered to Union Gas on April 10.  They are to be organized by issue number.  Responses are to be filed by May 4, and they are also to be organized by issue number, not by the intervenor or Board Staff requesting the information.

Is there a question?  You looked surprised, Mr. Smith, when I said April 10th.

MR. SMITH:  No, no, no, not surprised by that at all.  I was thinking about -- I am aware that there has been some discussion about the naming convention with respect to interrogatories, and I was just wondering whether it was an appropriate time to raise it, but I don't think it is.  I think you're --


MS. HARE:  Of greatest concern to us -- and Mr. Smith, you are on OPG, and I think that was a bit of work for the Applicant.

MR. SMITH:  Yes.

MS. HARE:  But going into the hearing, it is very efficient to have the interrogatory responses by issue; at least the Board thought so.

MR. SMITH:  No, that's understood.  Thank you.

MS. HARE:  Is there anything else?  Thank you very much.


--- Whereupon the hearing concluded at 2:47 p.m.
87

