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390 THEDUTY TO BE FAIR: THE RULE AGAINST BIAS

(b) The General Test for Institutional Bias

For cases of institutional bias, the Supreme Court has retained the Canada
- (National Energy Board) test, but has added a slight wrinkle:°3 '

As a result of Lippé, supra, and Ruffo v. Conseil de la magistrature,
[1995] 4 S.C.R. 267, inter alia, the test for institutional impartiality
is well established. It is clear that the governing factors are those put
forward by de Grandpré J. in Committee for Justice and Liberty v.
National Energy Board, [1978] 1 S.C.R. 369, at p. 394. The deter-
mination of institutional bias presupposes that a well-informed person,
viewing the matter realistically and practically — and having thought
the matter through — would have a reasonable apprehension of bias in
a substantial number of cases. In this regard, all factors must be
considered, but the guarantees provided forin the legislation to counter
the prejudicial effects of certain institutional characteristics must be
given special attention.

Thus we can see that the unique feature of the test for institutional bias is the
requirement that the apprehension of bias exist in “a substantial number of
cases.” As demonstrated in the Québec (Régie des permis d’alcools) case itself,
the facts of any particular case before the tribunal can be of limited significance
with respect to a finding of institutional bias. What tends to be more important
1s whether the legislature has expressly or impliedly authorized a decision-
making scheme that gives rise to this type of apprehension of bias and, if so,
whether that legislative decision can be successfully challenged using the
Charter or a quasi-constitutional statute such as the Canadian Bill of Rights,
the Alberta Bill of Rights or the Quebec Charter of Rights and Freedoms.

(c) Some Examples of Institutional Bias

As with most cases of bias, the difficulty in institutional bias cases is not
stating the test. After Québec (Régie des permis d’alcools), the test is well-
settled. The difficulty comes in applying the test to a particular set of circum-
stances. Broadly speaking, institutional bias arguments have tended to be made
n five types of situations: (i) where a tribunal member carries out more than
one function in relation to a particular case; (i1) where tribunal staff are em-
ployed in ways that give rise to bias concerns; (iii) where a party to the
proceeding has an institutional role in the proceeding that might be thought to
bias the outcome; (iv) where the tribunal itself might be thought to have a
financial interest in a particular outcome; and (v) where a tribunal engages in
internal consultations concerning a case that is before it in a manner that is -
thought to be improper. These categories are not closed, and they are better
understood as illustrations of a general principle rather than as a set of hard
and fast rules.

103 Québec (Régie des permis d’alcool), ibid. at para. 44 (emphasis in original).
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EXECUTIVE SUMMARY

In November of 2006 the Board issued a Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board’s
Natural Gas Forum Report issued in 2004. The NGEIR Decision addressed the key
issues of natural gas storage rates and services for gas-fired generators, and storage

regulation.

In the NGEIR Decision, the Board determined that it would cease regulating the prices
charged for certain storage services but that the rates for storage services provided to

Union and Enbridge distribution customers will continue to be regulated by the Board.

The Board received three Notices of Motion for review of certain parts of the NGEIR
Decision. The Board held an oral hearing to consider the threshold questions that the
Board should apply in determining whether the Board should review those parts of the

NGEIR Decision and whether the moving parties met the test or tests.

The Board finds that the motions do not pass the threshold tests applied by the Board,

except in two areas.

First, the Board finds that the decision to cap the storage available to Union Gas
Limited’s in-franchise customers at regulated rates to 100 PJ is reviewable.

Second, the Board finds that the decisions regarding additional storage requirements for
Union Gas Limited’s in-franchise gas-fired generator customers and Enbridge’s Rate
316 are reviewable.



DECISION WITH REASONS

TABLE OF CONTENTS

SECHION Al INTrOAUCTION ....uuiiiiiiiiii s 1
THE NGEIR DECISION ...ceviiiiiiiiiiiteie ettt et e e e e e e e e e e e e e 2
Organization Of the DECISION.........coiiiiiiiiiie et 3

Section B: Board Jurisdiction to Hear the MOtiONS.............uuuiiiiiiiiiiiiiiiiiiiiiie 5

Section C: ThreSNOId TEST .. .. s 16

SECtioN D: BOAIrd PrOCESS ....uuiiiiiiiiiiiiiiiiiiiiiii s 19

Section E: Board Jurisdiction under SECtion 29 ..............uuuuiiiimiiiiiiiiiiiiiiiiiiiiiiiiiinnns 26

Y=ot o] g T S = 1 LU ES 3 1 Lo T 34

SECTION G ONMUS Lottt s 37

Section H: Competition in the Secondary Market ............ccccciiiiiiiiiiiiiiiiiiis 38

Section I: Harm t0 RAIEPAYEIS .....uuuuiiiiiiiiiiiiiiiiiii s 42

Section J: UNION’'S 100 PJ Cap ....uuuuuuuuiiiiiiiiiiiiiiiiiiiiiiii s 45

Section K: Earnings SNaring .......... e 50

Section L: Additional Storage for Generators and Enbridge’s Rate 316............... 54

Section M: Aggregate Excess Method of Allocating Storage .........ccccceeveevviiiieenns 59

SECTION NI OFUBIS .. s 62

SECLION O: COSE AWAIAS ...uuiiiiiiiiiiiiiiiiiii s 63



DECISION WITH REASONS

Section A: Introduction

The Board received three Notices of Motion for review of its Decision in the Natural Gas
Electricity Interface Review proceeding® (“NGEIR”). Motions were filed by the City of
Kitchener (“Kitchener”) and the Association of Power Producers of Ontario (“APPrQO”).
There was also a joint notice by the Industrial Gas Users’ Association (“IGUA”), the
Vulnerable Energy Consumers Coalition (“VECC”) and the Consumers Council of
Canada (“CCC")

On January 25, 2007, the Board issued a Notice of Hearing and Procedural Order which
established a schedule for the filing of factums by the moving parties, any responding
parties’ factums, and an oral hearing date for hearing the threshold question. On
February 8, 2007, factums were filed by Kitchener, APPrO, IGUA, and jointly by CCC
and VECC.

Responding factums were filed on February 15, 2007 by Board Staff, Union Gas
Limited, Enbridge Gas Distribution Inc., Market Hub Partners Canada Ltd., School
Energy Coalition, The Independent Electricity System Operator and BP Canada Energy

Company.

In its Procedural Order No.2, the Board indicated that, at the upcoming oral hearing,
parties should confine their submissions to the material in their factums and to
responding to the factums of other parties. The Board also stated that parties should
address only the issues set out in the Board’s Procedural Order No. 1, namely:

1) What are the threshold questions that the Board should apply in
determining whether the Board should review the NGEIR Decision? and

2) Have the Moving Parties met the test or tests?

. EB-2008-0551 (November 7, 2006)
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On March 5 and 6, 2007, the Board heard the oral submissions of all the parties with the
exception of the Independent System Operator and BP Canada who had advised the

Board that they would not be appearing at the oral hearing.

The NGEIR Decision

On November 7, 2006 the Board issued its Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board'’s
Natural Gas Forum Report issued in 2004. The 123-page NGEIR Decision addressed

the key issues of:

1) Rates and services for gas-fired generators, and

2)  Storage regulation.

The parties reached settlements with Enbridge and Union on most of the issues related
to rates and services for gas-fired generators. These settlements were approved by the
Board. The oral hearing and the NGEIR Decision addressed the broad issue of storage

regulation and any issues that were not settled in the settlement negotiations.

The issue concerning storage regulation was whether the Board should refrain from
regulating the prices charged for storage services under section 29 (1) of the Ontario
Energy Board Act, 1998. The Board found that the storage market is workably
competitive and that neither Union nor Enbridge have market power in the storage
market. The Board determined that it would cease regulating the prices charged for
certain storage services; however, the Board found that rates for storage services
provided to Union and Enbridge distribution customers will continue to be regulated by
the Board.
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The motions requested the following decisions made in the NGEIR Decision be either

reviewed and changed; cancelled, or clarified, in a new Board proceeding:

Kitchener
- The aggregate excess methodology for allocating storage space
- The 100 PJ cap on Union’s regulated storage

APPro
- Whether short notice balancing service should be included on the tariffs of
Union and Enbridge

IGUA/CCC/VECC
- Parts of the NGEIR Decision pertaining to storage, storage regulation and
storage allocation be cancelled
- Review to be heard by a different Board panel

The parties outlined the grounds for the motions which included allegations of errors of

fact and in some cases, errors of law.

Organization of the Decision

In this Decision, the Board organized the issues raised by the parties into sections that
cover the same or similar topics. In each section following the section on the threshold
test, the Board identifies the issue or issues raised, and makes a finding whether the

issues are reviewable by applying the threshold test.

The sections of this Decision are:

Introduction (this section)
Board Jurisdiction to Hear Motions
Threshold Test

Board Process

o0 wp
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I o mm
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Board Jurisdiction under Section 29

Status Quo

Onus

Competition in the Secondary Market

Harm to Ratepayers

Union’s 100 PJ Cap

Earnings Sharing

Additional Deliverability for Generators and Enbridge’s Rate 316
Aggregate Excess Method of Allocating Storage

Orders

Cost Awards

The Board has reviewed the factums and arguments of all parties but has chosen to set

out or summarize the factums or arguments by parties only to the extent necessary to

provide context to its findings.
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Section B: Board Jurisdiction to Hear the Motions

Under Rule 45.01, the Board may determine as a threshold question whether the matter

should be reviewed before conducting any review on the merits.

In the case of IGUA’s motion, which raises questions of law and jurisdiction, counsel for
Board Staff argued that the Board should not, and indeed could not, review the NGEIR
Decision as these grounds are not specifically enumerated in Rule 44.01 as possible
grounds for review. Counsel for Board Staff argued that the Board has no inherent
power to review its decisions and the manner in which it exercises such power must fall
narrowly within the scope of the Statutory Powers Procedure Act (SPPA), which grants

the Board this power.

The Board’'s power to review its decisions arises from Section 21.1(1) of the SPPA

which provides that:

A tribunal may, if it considers it advisable and if its rules made under
section 25.1 deal with the matter, review all or any part of its own decision

or order, and may confirm, vary, suspend or cancel the decision or order.

Part VIl (sections 42 to 45) of the Board’s Rules of Practice and Procedure deal with the
review of decisions of the Board. Rule 42.01 provides that “any person may bring a
motion requesting the Board to review all or part of a final order or decision, and to vary,
suspend or cancel the order or decision”. Rule 42.03 requires that the notice of motion
for a motion under 42.01 shall include the information required under Rule 44. Rule

44.01 provides as follows:

Every notice of motion made under Rule 42.01, in addition to the

requirements of Rule 8.02, shall:

(a) set out the grounds for the motion that raise a question as to the

correctness of the order or decision, which grounds may include:
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0] error in fact;

(i) change in circumstances;

(i)  new facts that have arisen;

(iv)  facts that were not previously placed in evidence in
the proceeding and could not have been discovered
by reasonable diligence at the time; and

(b) if required, and subject to Rule 42, request a stay of the
implementation of the order or decision, or any part pending the

determination of the motion.

Counsel for Board Staff argued that while the grounds for review do not have to be
exactly as those described, they must be of the same nature, and that to the extent the
grounds for review include other factors such as error of law, mixed error of fact and
law, breach of natural justice, or lack of procedural fairness, they are not within the
Board’s jurisdiction. He argued that Rule 44 should be interpreted as an exhaustive list,
and that as section 21.1(1) of the SPPA requires that the tribunal’s rules deal with the
matter of motions for review, the Board’s jurisdiction is limited to the matters specifically

set out in its Rules.

In support of this interpretation of the Rule 44.01, Counsel relied on the fact that an
earlier version of the Board’s rules specifically allowed grounds which no longer appear
in Rule 44.01. Therefore, it must be assumed that the current Rules are not intended to
allow motions for review based on those grounds. The relevant section of the earlier

version of the Rules read as follows:

63.01 Every notice of motion made under Rule 62.01, in addition to the

requirements of Rule 8.02, shall:
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(a) set out the grounds for the motion that raise a question as to
the correctness of the order or decision, which grounds may

include:

) error of law or jurisdiction, including a breach of

natural justice;

(i) error in fact;

(i)  achange in circumstances;

(iv)  new facts that have arisen;

(v) facts that were not previously placed in evidence in
the proceeding and could not have been discovered

by reasonable diligence at the time;

(vi)  an important matter of principle that has been raised

by the order or decision;

(b) request a delay in the implementation of the order or decision,
or any part pending the determination of the motion, if required, ...

Counsel for Board Staff argued that the “presumption of purposeful change” rule of
statutory interpretation should be applied to the Board’s Rules. This rule applies
generally to legislative instruments and is based on the presumption that legislative
bodies do not go to the bother and expense of making changes to legislative
instruments unless there is a specific reason to do so. Applied to Rule 44, this means
that the Board should be presumed to have intended to eliminate the possibility of
motions for review based on grounds which are no longer enumerated. He further

argued that because the SPPA requires the Board’s Rules “to deal with the matter”, the
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Board can only deal with them in the manner allowed for by its Rules, and any deviation
from the Rules will cause the Board to go beyond its power to review granted by Section
21.1(1) of the SPPA.

In general Union and Enbridge supported the argument made by counsel for Board
Staff.

Other parties made several arguments to counter those put forward by counsel for
Board Staff. These included:

e as the Board’s rules are not statutes or regulations but deal with
procedural matters the rules of statutory interpretation such as the
presumption of purposeful change have little if any application

e to the extent rules of statutory interpretation apply, section 2 of the SPPA
specifically requires that the Act and any rules made under it be liberally

construed:

This Act, and any rule made by a tribunal under subsection 17.1(4) or
section 25.1, shall be liberally construed to secure the just, most
expeditious and cost-effective determination of every proceeding on its

merits

e that the Interpretation Act requires that the word “may” be construed as
permissive, whereas “shall” is imperative, so the list of grounds in Rule 44
should be considered as examples. In support of this argument, counsel
for CCC referred to Sullivan and Dreiger on the Construction of Statutes,
Fourth Edition, Butterworths, pp 175ff which cites the Supreme Court of
Canada decision in National Bank of Greece (Canada) v. Katsikonouris
(1990), 74 D.L.R. (4™ 197
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e that the Ontario Court of Appeal decision in Russell v. Toronto(City)
(2000), 52 O.R. (3d) 9 provides that a tribunal (in that case the Ontario
Municipal Board) cannot use its own policy or practice to restrict the range

of matters which it will consider on a motion to review

e that the Russell decision gives tribunals a broad jurisdiction to review in
contradistinction to the narrow right of appeal to the Divisional Court.

Findings

In the Board’s view, in addition to the specific sections of the SPPA and the Board’s
Rules dealing with motions to review, it is helpful to look at the overall scheme of the
SPPA and the Rules to determine the scope of the Board’s jurisdiction to review a

decision.

Originally, the SPPA was enacted to ensure that decision making bodies such as the
Board provided certain procedural rights to parties that were affected by those
decisions. These basic requirements apply regardless of whether a tribunal has

enacted rules of practice and procedure. They include such requirements as:

Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or
financial matters may be disclosed (s 9)

e The right to counsel (s 10)

e The right to call and examine witnesses and present evidence and
submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)
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e That decisions be given in writing with reasons if requested by a party (s
17 (1))

e That parties receive notice of the decision (s 18)

e That the tribunal compile a record of the proceeding (s 20).

In addition to these requirements there are several practices and procedures that
tribunals are allowed to adopt, if provision is made for them in an individual tribunal’s

rules. These include:

e Alternative dispute resolution. Section 4.8 provides that a tribunal may
direct parties to participate in ADR if “it has made rules under section 25.1

respecting the use of ADR mechanisms...”

e Prehearing conferences. Section 5.3 provides that “if the tribunal’s rules
under section 25.1 deal with prehearing conferences, the tribunal may

direct parties to participate in a pre-hearing conference...”

e Disclosure of documents. Section 5.4 provides that “if the tribunal’s rules
made under section 25.1 deal with disclosure, the tribunal may,..., make
orders for (a) the exchange of documents, ...”

e Written hearings. Section 5.1 (1) provides that “a tribunal whose rules
made under section 25.1 deal with written hearings may hold a written

hearing in a proceeding.”
e Electronic hearings. Section 5.2 provides that “a tribunal whose rules

made under section 25.1 deal with electronic hearings may hold an

electronic hearing in a proceeding.”

10



DECISION WITH REASONS

e Motions to review. Section 21.1(1) provides that “a tribunal may, if it
considers it advisable and if its rules made under section 25.1 deal with
the matter, review all or any part of its own decision or order, and may

confirm, vary, suspend or cancel the decision or order.”

Beyond stating that a tribunal’s rules have to “deal with” each of these procedures in
order for the tribunal to avail itself of them, there are no restrictions on the way in which
they do so. In this regard nothing distinguishes motions to review from the other
“optional” procedural matters listed above. A tribunal is free to create whatever
procedures it thinks appropriate to handle them, provided they are consistent with the
SPPA.

The Board notes that there are situations where the SPPA does not give tribunals full
discretion in developing their rules to deal with “optional” procedural powers. For
example, section 4.5(3) allows tribunals or their staff to make a decision not to process
a document relating to the commencement of a proceeding. This section not only
requires a tribunal to have “made rules under section 25.1 respecting the making of
such decisions” but also requires that "those rules shall set out ... any of the grounds
referred to in subsection 1 upon which the tribunal or its administrative staff may decide
not to process the documents relating to the commencement of the proceeding;...”
While a tribunal can prescribe the grounds for such a decision in its rules, the grounds
must come from a predetermined list found in the SPPA. In that case, it is clear that
only certain grounds are permitted, and a tribunal must restrict itself to those grounds

enumerated in its rules.

The SPPA could put similar restrictions on the development of a tribunal’s rules dealing

with motions to review, but it does not.

While the Court of Appeal’s decision in Russell v. Toronto dealt with motions to review
under the Ontario Municipal Board Act rather than under the SPPA, the power granted
to review decisions is effectively the same, so the principles enunciated in the Russell

decision are applicable to the Board. The Court of Appeal found that the OMB could not

11
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use its own policies and guidelines to restrict the scope of the power to review which
was granted to it by statute. The Board therefore finds that it cannot use its Rules to
limit the scope of the authority given to it by the SPPA.

The SPPA allows each tribunal to make its own Rules, so as to allow it to deal more
effectively with the specific needs of its proceedings. The SPPA does not give the Board

the authority to limit the substantive matters within the Board’s purview.

The provisions of the SPPA dealing with the making of rules, give tribunals a very wide
latitude to meet their own needs, both in the context of creating rules and in each

individual proceeding:

25.0.1 A tribunal has the power to determine its own procedure and
practices and may for that purpose,
(&) make orders with respect to the procedures and practices
that apply in any particular proceeding; and

(b) establish rules under section 25.1

25.1 (1) A tribunal may make rules governing the practice and procedure

before it.

(2) The rules may be of general or particular application.

(3) The rules shall be consistent with this Act and with the other
Acts to which they relate.

(4) The tribunal shall make the rules available to the public in
English and in French.

(5) Rules adopted under this section are not regulations as defined
in the Regulations Act.

(6) The power conferred by this section is in addition to any other
power to adopt rules that the tribunal may have under another
Act.

12
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In the Board’s view these sections of the SPPA give the Board very broad latitude to
determine the procedure best suited to it from time to time. While consistency with the
Act is required, the Rules are not regulations, and can be amended from time to time by

the Board to suit its evolving needs.

The Board finds that there is nothing in the SPPA to suggest that rules dealing with
motions to review should be interpreted or applied any differently from other provisions

of the Board’s Rules.

The Board’s Rules

In addition to Section 2 of the SPPA which provides for a liberal interpretation of the Act
and the Rules, the Board’'s Rules include the following provisions as a guide to their

interpretation.

1.03 The Board may dispense with, amend, vary or supplement, with or
without a hearing, all or any part of any rule at any time, if it is
satisfied that the circumstances of the proceeding so require, or it is
in the public interest to do so.

2.01 These Rules shall be liberally construed in the public interest to
secure the most just, expeditious and cost-effective determination
of every proceeding before the Board.

2.02 Where procedures are not provided for in these Rules, the Board
may do whatever is necessary and permitted by law to enable it to
effectively and completely adjudicate on the matter before it.

As these provisions are of general application to all of the Board’s Rules of Practice and
Procedure, the Board finds that each of its individual rules should be read as if the
above rules 1.03, 2.01 were part of them, except of course where restricted by the

SPPA or another Act. Therefore, the Rules which “deal with the matter” of motions to

13
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review, i.e. Rules 42 to 45, should be read in conjunction with Rules 1.03 and 2.01.
Similarly, the rules dealing with alternative dispute resolution, written hearings and so
on include Rules 1.03 and 2.01.

The Board finds that it should interpret the words “may include” in Rule 44.01 as giving

a list of examples of grounds for review for the following reasons:

It is the usual interpretation of the phrase;

It is consistent with section 2 of the SPPA which requires a liberal

interpretation of the Rules;

e Itis consistent with Rule 1.03 of the Board’s rules which allows the Board
to amend, vary or supplement the rules in an appropriate case; and

e If the SPPA had intended to require that the power to review be restricted

to specific grounds it would have required the rules to include those

grounds and would have required the use of the word “shall”.

With respect to the application of the principle of presumption of purposeful change
urged by counsel for Board Staff, the Board notes that at the same time that its rules
were amended to remove certain grounds of appeal from Rule 44.01, Rule 1.03 was

also amended. The previous version of Rule 1.03 (then 4.04) read as follows:

The Board may dispense with, amend, vary, or supplement, with or
without a hearing, all or any part of any Rule, at any time by making a
procedural order, if it is satisfied that the special circumstances of the
proceeding so require, or it is in the public interest to do so.

When compared with the current Rule 1.03, it is apparent that the old rule was more
restrictive — amendments had to be made by procedural order, and the circumstances
of the proceeding had to be “special’. Given the need for a procedural order, it is
reasonable to interpret the old rule as applying only to the sorts of matters dealt with in
procedural orders, the conduct of the proceeding and not to other provisions of the

rules. No such restriction applies in the current Rule 1.03.

14
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The Board finds that to the extent the Rules were amended to remove specific grounds
from the list for motions to review, the contemporaneous amendments to Rule 1.03 give
the Board the necessary discretion to supplement this list in an appropriate case. The

Board presumably was aware of that at the time of the amendments.

The Board therefore finds that it has the jurisdiction to consider the IGUA motion to
review even though the grounds are errors of mixed fact and law which do not fall

squarely within the list of enumerated grounds in Rule 44.01.

Even if this interpretation of Rule 44.01 is incorrect, the Board can apply Rule 1.03 to
supplement Rule 44.01 to allow the grounds specified by IGUA. Given the number of
motions for review, the timing involved, the nature of the hearing and the nature of the
alleged errors, the Board concludes that it is in the public interest to avoid splitting this
case into Motions reviewed by some parties and appealed by others.

This panel is also aware that Appeals to the Divisional Court can only be based on
matters of law including jurisdiction. If the position advanced by counsel for the Board
staff was accepted, errors of mixed fact and law could not be effectively reviewed or
appealed by any body. This, the Board believes is not consistent with Section 2 of the
SPPA.
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Section C: Threshold Test

Section 45.01 of the Board’s Rules provides that:

In respect of a motion brought under Rule 42.01, the Board may
determine, with or without a hearing, a threshold question of whether the

matter should be reviewed before conducting any review on the merits.

Parties were asked by the panel to provide submissions on the appropriate test for the
Board to apply in making a determination under Rule 45.01.

Board Staff argued that the issue raised by a moving party had to raise a question as to
the correctness of the decision and had to be sufficiently serious in nature that it is
capable of affecting the outcome. Board Staff argued that to qualify, the error must be
clearly extricable from the record, and cannot turn on an interpretation of conflicting
evidence. They also argued that it's not sufficient for the applicants to say they disagree
with the Board's decision and that, in their view, the Board got it wrong and that the

applicants have an argument that should be reheard.

Enbridge submitted that the threshold test is not met when a party simply seeks to
reargue the case that the already been determined by the Board. Enbridge argued that
something new is required before the Board will exercise its discretion and allow a

review motion to proceed.

Union agreed with Board Staff counsel's analysis of the scope and grounds for review.

IGUA argued that to succeed on the threshold issue, the moving parties must identify
arguable errors in the decision which, if ultimately found to be errors at the hearing on
the merits will affect the result of the decision. IGUA argued that the phrase "arguable
errors" meant that the onus is on the moving parties to demonstrate that there is some
reasonable prospect of success on the errors that are alleged.
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CCC and VECC argued that the moving parties are required to demonstrate, first, that
the issues are serious and go to the correctness of the NGEIR decision, and , second,
that they have an arguable case on one or more of these issues. They argued that the
moving parties are not required to demonstrate, at the threshold stage, that they will be

successful in persuading the Board of the correctness of their position on all the issues.

MHP argued that the threshold question relates to whether there are identifiable errors
of fact or law on the face of the decision, which give rise to a substantial doubt as to the
correctness of the decision, and that the issue is not whether a different panel might
arrive at a different decision, but whether the hearing panel itself committed serious
errors that cast doubt on the correctness of the decision. MHP submitted that a review
panel should be loathe to interfere with the hearing panel’s findings of fact and the

conclusions drawn there from except in the clearest possible circumstances.

Kitchener argued that jurisdictional or other threshold questions should be addressed on

the assumption that the record in NGEIR establishes the facts asserted.

School Energy Coalition argued that an application for reconsideration should only be
denied a hearing on the merits in circumstances where the appeal is an abuse of the

Board’s process, is vexatious or otherwise lacking objectively reasonable grounds.
Findings

It appears to the Board that all the grounds for review raised by the various applicants
allege errors of fact or law in the decision, and that there are no issues relating to new
evidence or changes in circumstances. The parties’ submissions addressed the matter

of alleged error.

In determining the appropriate threshold test pursuant to Rule 45.01, it is useful to look
at the wording of Rule 44. Rule 44.01(a) provides that:
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Every notice of motion... shall set out the grounds for the motion that raise

a question as to the correctness of the order or decision...

Therefore, the grounds must “raise a question as to the correctness of the order or
decision”. In the panel's view, the purpose of the threshold test is to determine whether
the grounds raise such a question. This panel must also decide whether there is enough
substance to the issues raised such that a review based on those issues could result in

the Board deciding that the decision should be varied, cancelled or suspended.

With respect to the question of the correctness of the decision, the Board agrees with
the parties who argued that there must be an identifiable error in the decision and that a

review is not an opportunity for a party to reargue the case.

In demonstrating that there is an error, the applicant must be able to show that the
findings are contrary to the evidence that was before the panel, that the panel failed to
address a material issue, that the panel made inconsistent findings, or something of a
similar nature. It is not enough to argue that conflicting evidence should have been

interpreted differently.

The applicant must also be able to demonstrate that the alleged error is material and
relevant to the outcome of the decision, and that if the error is corrected, the reviewing

panel would change the outcome of the decision.
In the Board’s view, a motion to review cannot succeed in varying the outcome of the

decision if the moving party cannot satisfy these tests, and in that case, there would be

no useful purpose in proceeding with the motion to review.
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Section D: Board Process

IGUA’s grounds for review included the following alleged errors in the process used by

the panel:

The Board has no jurisdiction to conduct what amounts to its own public
inquiry in the midst of a contested rates and pricing proceeding between
utilities and their ratepayers,

In embarking on its own public inquiry with respect to matters in issue
between the parties with respect to storage regulation, the Board erred in law
in exceeding its adjudicative mandate and engaged in a process which
disqualifies it as an adjudicator and invalidates its decision with respect to

forbearance.

In particular, IGUA argued that the process adopted by the Board was flawed as it did

not adhere to traditional notions of the adversarial process. IGUA’s position was that a

“contested rates and pricing proceeding between utilities and their ratepayers” is

required to be conducted by the Board as if it were litigation between the parties as it is

fundamentally an issue between them as to what the rates should be.

In IGUA’s view, the Board departed from appropriate practice at the prehearing stage by

Setting the agenda based on its priorities

Defining the issues without input from the parties

Directing the utilities to file evidence pertaining to some of the issues identified by
the Board

Directing that settlement discussions take place on all issues except storage
regulation

Directing all parties to file their evidence at the same time rather than dividing
them by interest and having them file evidence in support of and then opposed to

the issues identified by the Board
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IGUA’s largest area of concern however was that once evidence had been filed, “the
Board did not confine its future participation in the process to the performance of the
adjudicative functions of hearing and determining the matters of fact and law in dispute”.
IGUA’s overriding complaint is that the Board was engaging in its own fact finding
mission and was not confining itself to hearing and determining the disputed matters of
fact and law which had been raised by parties opposite in interest to one another.

IGUA argued that once a dispute became clear as between the utilities and the
ratepayers the Board had to “stay out of the arena” and allow these parties to determine
how to present and argue the case, in effect constraining the Board to choose between

the cases put forward by the various parties.

Examples of the alleged behaviour objected to by IGUA include:

e The Board advising the parties that it had retained its own expert, but then
not filing a report from this expert nor having him made available for cross
examination.

e Board members posing questions which indicated that they were
searching for a forbearance solution to the Storage Regulation issues, but
not asking questions about the ability of the existing regulatory regime to
address the concerns which the Board raised.

e The Board advising BP Canada, a party to the hearing, that it wished to
hear evidence from it on certain issues and providing a list of questions in
advance — at the time counsel for ratepayer interests objected to the
guestion as “rather leading”.

e Counsel for the Board hearing team taking a position in argument adverse

in interest to the evidence it had led.
Counsel for Board Staff argued that IGUA’s complaints ignore critical differences

between the Board and the courts and they confuse the role of the hearing panel with

the roles of staff counsel in Board proceedings.
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Counsel for Board Staff argued that the Board is not a court of record. It is a highly
specialized tribunal that has a strong and important policy-making function. The Board
is entitled to commence or initiate proceedings in its own right. It is not required to sit
passively as an independent adjudicator and wait for parties to initiate proceedings
before it, nor is the Board required to play a purely passive adjudicative role during the
course of proceedings once they have been commenced, and particularly once they

have been commenced at the instigation of the Board itself.

Counsel for Board Staff also argued that hearing panels of the Board are fully entitled to
ask probing questions of witnesses who appear before them, and there is nothing

whatsoever untoward about doing so.

The other parties largely supported the position of Board Staff.

Findings

At a minimum, the Board is required to comply with the provisions of the SPPA and the
Ontario Energy Board Act, 1998 (“OEB Act”). The SPPA provides parties with certain
procedural rights, none of which IGUA has alleged has been disregarded by the Board

in this case:

e Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or

financial; may be disclosed (s 9)

e Parties have the right to counsel (s 10)

e Parties have the right to call and examine witnesses and present evidence
and submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)
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e Tribunals must give decisions in writing and must provide reasons if

requested by a party (s 17 (1))

e Parties are entitled to notice of the decision (s 18)

e The tribunal must compile a record of the proceeding (s 20)

Beyond these basic requirements, the SPPA specifically allows tribunals to require
parties to participate in various other procedures. With respect to prehearing
conferences, section 5.3 of the SPPA provides that a tribunal may direct parties to
participate in a prehearing conference to consider the settlement of any or all of the

issues.

Section 19(4) of the OEB Act specifically allows the Board to determine matters on its

own motion:

The Board of its own motion may, and if so directed by the Minister under
section 28 or otherwise, shall determine any matter that under this Act or
the regulations it may upon an application determine, and in so doing the

Board has and may exercise the same powers as upon an application.
Section 21 of the OEB Act provides that:
The Board may at any time, on its own motion and without a hearing, give
directions or require the preparation of evidence incidental to the exercise
of the powers conferred upon the Board by this or any other Act.
Therefore as well as the power to initiate proceedings, the Board is also given the

statutory right to require the preparation of evidence incidental to the exercise of its

powers.
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While the Board accepts IGUA’s argument that in a hearing under Section 36 of the
OEB Act it has the jurisdiction to hear and determine all questions of law and fact, it
does not agree with IGUA’s characterization of the limits on its exercise of this

adjudicative function.

As the Board has an over-riding responsibility to make its decisions in the public interest
the parties cannot have the final word in determining the nature of the dispute and the
options open to the Board. The Board is not required to accept the position of any of the
parties, provided that its process is transparent and open and the parties have a fair
opportunity to exercise their rights under the SPPA.

IGUA cited several authorities in support of its argument. The Board found them of little
assistance as they arose in quite different contexts, generally that of civil disputes
between the parties. That is not the context within which the Board operates. We are
not judges in civil disputes and the Board’s mandate is much broader than determining

rights between the parties.

With respect to the specific allegations made by IGUA, the Board’s findings follow.

The Board was fully entitled to issue a notice of proceeding on its own motion in
December of 2005 and to delineate the issues it expected the parties and the

intervenors to address in the proceeding.

Pursuant to the Board's settlement guidelines and the SPPA, the Board is entitled to
exclude from the ambit of a settlement conference particular issues that it believes
should be heard in full in the hearing which is what the hearing panel did in this case.
This is another example of an area where the Board’s practice is fundamentally different

from that of the courts.

The Board is fully entitled under its Rules to develop procedural orders to meet the
needs of any particular proceeding and there is nothing in the Rules or the SPPA which

would restrict it from directing all parties to file their evidence simultaneously. This does
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not in any way impede the parties from exercising their statutory rights to have access

to the evidence and to cross-examine witnesses.

In a proceeding initiated by the Board, as this one was, where there is no applicant, this

procedure is an appropriate one.

With respect to the expert witness retained by Board Staff, Section 14 of the OEB Act
expressly permits the Board “to appoint persons having technical or special knowledge
to assist the Board.” As there is no suggestion that the Board’'s expert played a role in
the deliberations of the hearing panel or that the hearing panel relied in any way on the
advice of the expert, there is nothing improper arising out of his retainer. Experts
consulted by Board Staff are in the same position as staff and are not required to file

evidence, or to submit to questioning by any of the parties.

The Board also finds that IGUA’'s complaints that the NGEIR panel members asked
guestions of witnesses, which IGUA complains indicated that they were searching for a
forbearance solution to the storage regulation issue, are without merit. Adjudicators are
entitled to ask probing questions of witnesses who testify before them, including leading
guestions. The fact that questions are asked or not asked does not mean that the panel

has made up its mind one way or the other on an issue.

The Board also finds that the NGEIR panel was fully entitled as a result of the powers
granted in section 21 of the OEB Act to act as it did in putting questions to a witness
from BP Canada. It is also not an unusual occurrence for the Board to agree to hear
evidence in camera, where there is confidential or sensitive commercial information

involved.

The Board also finds no error in the fact that counsel for the Board hearing team made
final argument in which she took a position adverse to the expert evidence that the
Board hearing team led. The Board hearing team is entitled to take whatever position it
chooses based on the evidence that was adduced during the hearing and nothing that

Board hearing counsel did could possibly ground a complaint of breaches of the rules of
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natural justice against the NGEIR hearing panel itself.
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Section E: Board Jurisdiction under Section 29

The joint factum of CCC and VECC and the factum of the IGUA both allege that the
original NGEIR panel erred in misinterpreting or overreaching in respect of its

jurisdiction under section 29 of the OEB Act.

In particular, the CCC/VECC factum states as follows at paragraph 8:

8. The moving parties submit that the NGEIR Decision raises the following

issues:

(i) Whether the Board correctly interpreted Section 29 of the Ontario
Energy Board Act (the “Act”). It is the position of the moving parties that
the Board erred in its interpretation of Section 29 of the Act, thereby

depriving itself of jurisdiction;

(i) Whether the Board gave effect to the legislative intent underlying
Section 29 of the Act. It is the position of the moving parties that the Board
failed to give effect to the intention of the Legislature in enacting Section
29 of the Act;

In its factum, IGUA alleged that the Board had no jurisdiction to conduct what IGUA
characterized as the Board’s “own public inquiry in the midst of a contested rates and

pricing proceeding between utilities and their ratepayers”. (IGUA factum par. 84(a))

IGUA also alleged that:

...the Board erred in law in exceeding its adjudicative mandate and
engaged in a process which disqualifies it as an adjudicator and
invalidates its Decision with respect to forbearance. (IGUA factum par.
84(b))
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In addition to these general submissions by CCC/VECC and IGUA about the NGEIR
panel’s interpretation of its jurisdiction under Section 29, these parties also argued
specifically that the NGEIR panel exceeded its jurisdiction under Section 29 by
restructuring the storage businesses of Union and Enbridge. They asserted that the
power to restructure the storage business comes under section 36 of the legislation. (Tr.
Vol. 1, pp. 28 and 56-57)

Findings

The NGEIR panel’s interpretation and application of section 29 is central to the NGEIR
Decision. The NGEIR Decision therefore deals extensively with the question of the legal
test to be applied under section 29, the analytical framework for assessing whether the
natural gas market is competitive and finally, the assessment of market power in the

natural gas sector in Ontario.

The starting point for the NGEIR Decision is the Board’s interpretation of section 29

which is set out in Chapter 3 of the Decision and reads as follows:

On an application or in a proceeding, the Board shall make a
determination to refrain, in whole or part, from exercising any power or
performing any duty under this Act if it finds as a question of fact that a
licensee, person, product, class of products, service or class of services is
or will be subject to competition sufficient to protect the public interest

In Chapter 3 of the NGEIR Decision, the NGEIR panel discussed the statutory test to be
used in the assessment of competition in the storage market and applies the analytical
framework mandated by that statutory test. In particular, the panel reviews the history of

section 29 and of the concept of forbearance and light-handed regulation.

The NGEIR panel's review of Section 29 is described at two levels. The first is the
assessment of competition, which is done by applying the market power tests, and the

second is the relationship between competition and the public interest.
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The NGEIR panel interprets “competition” within section 29 at page 24 of the NGEIR

Decision as follows:

There are degrees of competition in any market. They range from a
monopoly, where there is a sole seller, to perfect competition, where there
are many sellers and no one seller can influence price and quantity in the
market. It is not necessary to find that there is perfect competition in a
market to meet the statutory test of “competition sufficient to protect the
public interest”; what economists refer to as a “workably competitive”

market may well be sufficient.

It is also important to remember that competition is a dynamic concept.
Accordingly, in section 29 the test is whether a class of products “is or will
be” subject to sufficient competition. In this respect parties often rely on
gualitative evidence to estimate the direction in which the market is

moving.

The NGEIR panel further interprets its mandate at page 44 as follows:

...Section 29 says that the Board shall make a determination to refrain “in
whole or part” which the Board believes allows considerable flexibility in
this regard. In addition, the Board concludes that it is required by the
statute to address the public interest trade-offs, for example, between
price impacts and the development of storage and the Ontario market

generally.

The NGEIR panel then proceeds to assess the “level of competition” using the market

power tests and finds the storage market in Ontario is subject to “workable competition”.

Following this, it then addresses the question of whether the level of competition is

sufficient to protect the public interest. In so doing, the panel addresses what should be
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encompassed in its consideration of the public interest in the context of the assessing

competition as follows:

The public interest can incorporate many aspects including customers,
investors, utilities, the market, and the environment. Union and Enbridge
argued for a narrow definition of the public interest. In their view,
competition itself protects the public interest, and once the Board has
satisfied itself that the market is competitive, the public interest is
protected by definition. The Board finds this to be an inappropriate
narrowing of the concept. Competition is better characterized as a
continuum, not a simple “yes” or “no”. The Board would not be fulfilling its
responsibilities if it limited the review in the way suggested without
considering the full range of impacts and the potential need for transition
mechanisms and other means by which to ensure forbearance proceeds
smoothly.

Some of the intervenors took the position that the public interest review
should be focussed on the financial impacts. For example, Schools argued
that the Board should look at the benefits and costs of forbearance, and in
its view, the costs include a possible transfer of between $50 million and
$174 million from ratepayers to shareholders (arising from the proposed
end to the margin-sharing mechanisms and the potential re-pricing of cost-
based storage to market prices). The Board agrees that the financial

impacts are a relevant consideration, but does not agree that an

assessment of the public interest should be limited to an assessment of

the immediate rate impacts. [Emphasis added] (pages 42 and 43)

The NGEIR panel then proceeds to balance the Board’s public interest mandate against
its legislative objectives and describes the trade-offs. It does this by reviewing each of
the relevant objectives (i.e., to facilitate competition in the sale of gas to users, to
protect the interests of consumers with respect to prices an the reliability and quality of

gas service, to facilitate rational development and safe operation of gas storage) and
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conducting an assessment of whether the level of storage competition is sufficient to
protect the public interest in light of each of those objectives.

At page 56 of Chapter 5, having determined that part of the storage market is workably
competitive and having considered some of the key elements of the public interest, the
panel addresses whether and it what circumstances the Board should refrain from

setting storage prices and approving storage contracts.

In terms of a section 29 analysis, the goal would be to continue to regulate
(and set cost-based rates) for those customers who do not have
competitive storage alternatives and to refrain from regulating (allow

market-based prices) for those who do have competitive alternatives.

The NGEIR panel then applies its interpretation of the legislative intent of section 29 to
the facts before it. That panel's understanding of its mandate under section 29 and its
careful application of that mandate are evidenced in its findings at pages 56 and 57 of
the decision. The NGEIR panel’'s application of the requisite elements of section 29 is
evident in the balancing between considerations of competition with aspects of public

interest.

The parties recognized that bundled customers, in particular, do not
acquire storage services separately from distribution services, do not
control their use of storage, and do not have effective access to
alternatives in either the primary or secondary markets. Competition has
not extended to the retail end of the market, and therefore is not sufficient
to protect the public interest. However, the Board finds that customers
taking unbundled or semi-unbundled service should have equivalent
access to regulated cost-based storage for their reasonable needs. The
Board finds that it would not further the development of the competitive
market, or facilitate the development of unbundled and semi-unbundled
services, if these unbundled and semi-unbundled services were to include

current storage services at unregulated rates. The Board also agrees with
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the parties that noted that re-pricing existing storage will not provide an
incentive for investment in new storage and therefore cannot be said to

provide that public interest benefit.

However, customers taking unbundled and semi-unbundled services do
have greater control over their acquisition and use of storage than do
bundled customers. It is also the Board’s expectation that these customers
will have access to and use services from the secondary market.
Therefore, the Board concludes it is particularly important to ensure that
the allocation of cost-based regulated storage to these customers is

appropriate. This issue is addressed in Chapter 6.

MHP Canada has suggested that the Board adopt full forbearance in
storage pricing as a policy direction. Similarly, Union has characterized its
allocation proposal and Enbridge has characterized its “exemption”
approach for in-franchise customers as being “transitions” to full
competition. The Board has found that the current level of competition is
not sufficient to refrain from regulating all storage prices; nor do we see
evidence that it would be appropriate to refrain from regulating all storage
prices in the future. The current structure (for example, the full integration
of Union’s storage and transportation businesses and the full integration of
Union as a provider of storage services and as a user of storage services)
is not conducive to full forbearance from storage rate setting. In addition,
there would be significant direct and indirect rate impacts associated with
full forbearance from rate setting, and there is little evidence of significant
attendant public interest benefits. The current situation is that these
customers are not subject to competition sufficient to protect the public
interest; nor is there a reasonable prospect that they will be at some future

time.

The submissions of both CCC/VECC and of IGUA are that the Board misinterpreted and

misapplied section 29 of the OEB Act. This panel finds that there is no reviewable error
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associated with the NGEIR panel’s interpretation of section 29. The NGEIR Decision
clearly evidences that the NGEIR panel knew and understood that section 29 was not a
section that the Board had invoked in any previous decisions or analyses. For that
reason, the Decision provides extensive background regarding the section and goes
into significant detail regarding the appropriate framework and analysis required to be
undertaken. The Decision shows that the NGEIR panel reviewed the elements of
section 29 and considered each of those elements in considerable detail. Where
moving parties raised specific questions regarding the application of Section 29, for
example, with respect to whether the NGEIR panel had sufficient evidence upon which
to make a finding that there was competition sufficient to protect the public interest and
whether the NGEIR panel erred in setting a cap on the amount of natural gas storage
available to in-franchise customers, the Board makes specific findings elsewhere in this

Decision.

With respect to the allegation by CCC/VECC and IGUA that the NGEIR panel exceeded
its jurisdiction by restructuring the storage businesses of Union and Enbridge,
something which they assert should come under section 36 of the legislation, the Board

also finds there is no reviewable error.

The NGEIR panel confined its considerations related to the application of the test under
Section 29 in determining whether and to what extent there was competition in the
natural gas storage market sufficient to protect the public interest. The portions of the
decision that go on to discuss the impacts of the Section 29 decision on the structure of
the natural gas storage market flow from the determination under Section 29, but the
NGEIR panel does not, in its Decision, describe these as arising out of their Section 29
jurisdiction. The NGEIR proceeding was commenced pursuant to sections 19, 29 and
36 of the Ontario Energy Board Act, 1998. As such, the NGEIR panel acted under the
authority of Section 29 and 36 in making the determinations in the NGEIR Decision. The
decisions made by the NGEIR panel with respect to the allocation of storage available
at cost-based rates and the treatment of the premium on market-based storage
transactions were made based on evidence filed by the parties to the proceeding and

the NGEIR panel considers this evidence as part of the NGEIR Decision.
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The Board finds that the allegations of CCC/VECC and IGUA on this point do not raise
a question as to the correctness of the decision. The NGEIR panel clearly confined itself
to its legislative mandate as provided in Section 29 in determining whether the natural
gas market was subject to competition sufficient to protect the public interest. The
NGEIR’s findings that flow from the Section 29 determination align with the evidence
that was before it, did not fail to address any material issue and did not make any
inconsistent findings with respect to the evidence before it, except as otherwise noted in

this decision.
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Section F: Status Quo

The factums and submission of both CCC/VECC and of IGUA allege that the NGEIR
panel erred by failing to consider the option of retaining the current regulatory regime in
respect of natural gas storage regulation. CCC/VECC and IGUA articulate this alleged

error in a number of different ways in different parts of their factums and submissions.

For example, at paragraph 3 of their joint factum, CCC and VECC take the position that:

“... the Board was obligated to consider whether a change in the status
guo with respect to the regulation of storage was required and that it erred
in failing to do so.” IGUA’s factum states that “...reasonable people,
objectively examining the process which led to the Decision, will likely
conclude that retaining the status quo was not a decision-making option
which the Board considered, either fairly or at all, and that the Board itself

was a proponent for forbearance relief.”

Findings

The NGEIR Decision provides evidence in various places, of the NGEIR panel’s
recognition of both the current regulatory status with respect on natural gas storage in

Ontario and the dynamic nature of competition generally.

In particular, Chapter 2 is described at page 5 of the decision as “...an overview of gas
storage in Ontario today — the existing storage facilities, the use of storage by Union’s
and Enbridge’s “in-franchise” customers, the “ex-franchise” market for storage, and the
prices charged for storage services.”

Later in the NGEIR Decision, as part of its findings on the assessment of assessment of

storage competition, the Board expressly disagrees with Mr. Stauft’'s testimony that the
regulated cost-base price for storage is a reasonable proxy for the competitive price of
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storage. Implicit in this finding is the NGEIR panel's consideration of the current

regulatory regime.

At page 46 of the Decision, the NGEIR Panel also considered the current regulatory
regime in the context of question of the sharing of the premium which exists between
the price of market-based storage and the underlying costs. The Board acknowledged

the current state as follows:

Currently, that premium is shared between utility ratepayers and utility
shareholders. Under the utilities” proposals for forbearance, the premium
would be retained by the shareholders. This would result in significant
transfer of funds in the case of Union (2007 estimate is $44.5 million); less
so in the case of Enbridge (2007 estimate is $5 million to $6 million). The
intervenors in general rejects these proposals and, as a result, opposed

forbearance.

At page 47, the NGEIR panel specifically considered and expressly acknowledged the
importance of the change from the status quo, but ultimately rejected these submissions

as follows:

The Board agrees that the distribution of the premium is a significant
consideration. In many ways, it has been the underlying focus of the
NGEIR Proceeding. However, the impact of removing the premium from
rates is the result of removing a sharing of economic rents; it is not the
result of competition bringing about a price increase. So while it is an
important consideration which the Board must address (see Chapter 7), it
is not a sufficient reason, in and of itself, to continue regulating storage

prices.

There are a number of other examples throughout the NGEIR Decision that satisfy the
Board that the NGEIR panel was conscious of the status quo regulatory regime and

bore this in mind throughout its analysis on the narrow issue of competition and the s.
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29 analysis as well as in considering the impacts upon both shareholders and
ratepayers, of a completely or partial forbearance decision.

The Board also feels that the decision by the NGEIR panel to continue to regulate and
set cost-based rates for existing storage services provided to in-franchise customers up
to their allocated amounts evidences a clear understanding of the current regulatory
framework and under what circumstances, based upon the evidentiary record before the

NGEIR panel, it was appropriate to deviate from that current framework.

The Board is not convinced, however, that the analysis mandated by the legislative
language of s. 29 requires the Board to consider the status quo in the way that has
been suggested by some parties. Although it was important for the NGEIR panel to
review the current regulatory framework to set the stage for the analysis, the Board is
not convinced by the arguments of CCC/VECC, nor those of IGUA that consideration of
the status quo is an integral, or even a necessary part of the s. 29 analysis. The
purpose of s. 29 was clearly stated by the NGEIR panel and that is to determine
whether there is or will be competition sufficient to protect the public interest. If there is
a finding that competition does exist, nothing in the section requires the panel to then
consider whether the current regulatory framework is sufficient to accommodate the
competitive market. In fact, the section mandates that upon finding competition
sufficient to protect the public interest, that “...the Board shall make a determination to
refrain, in whole or part, from exercising any power or performing any duty under this
Act...” In this case, the Board determined that it would refrain, in part, from regulating

the setting of rates and the review of contracts for natural gas storage.

The Board therefore concludes that CCC/VECC and IGUA have not demonstrated that
their grounds for review based on the alleged failure of the NGEIR panel to consider
retaining the status quo as a viable decision-making option raise an issue that is
material and directly relevant to the findings made in the decision. This panel concludes
that there is no reviewable error with respect to the NGEIR panel’s alleged failure to
fairly consider the status quo.
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Section G: Onus

At paragraph 84(d) of its factum, IGUA alleges that the Board erred in concluding that
there is no onus of proof to be assigned in the rates and pricing proceedings it initiated.
IGUA alleges that the NGEIR panel erred in law in not assigning the onus of proof to the

utilities.

Findings

Pages 26 to 27 of the NGEIR Decision deal explicitly with this issue. In that part of the
Decision, the panel acknowledges that generally, the onus is on the applicant. The
panel also, however, pointed out the unique nature of the NGEIR proceeding and the

fact that the proceeding was brought on the Board’s own motion.

The Board is satisfied that all parties to the NGEIR Proceeding were given a full and fair
opportunity to provide submissions on the question of onus and that, based on the
Decision, the NGEIR panel heard and understood those submissions. This panel is not
satisfied that the question of onus is an issue that is material and directly relevant to the
findings made in the Decision, nor that if a reviewing panel did decide the issue
differently, that it would change the outcome of the Decision. For these reasons, the
Board finds that there is no reviewable error relating to assignment of or the failure to

assign onus in the NGEIR proceeding.
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Section H: Competition in the Secondary Market

In the NGEIR Decision, the Board concluded that Ontario storage operators compete in

a geographic market that includes Michigan and parts of lllinois, Indiana, New York and

Pennsylvania, that the market is competitive and neither Union nor Enbridge have

market power. This determination was made by employing the following four step

process, based on the Competition Bureau’s Merger Enforcement Guidelines (MEGS):

Identification of the product market.

Identification of the geographic market.

Calculation of market share and market concentration measures.

An assessment of the conditions for entry for new suppliers, together with

any dynamic efficiency considerations (such as the climate for innovation
and the likelihood of attracting new investment).

IGUA alleged that the NGEIR panel made numerous errors in assessing sufficiency of

competition in the secondary market. IGUA’s allegations of errors can be summarized

as follows:

The NGEIR panel erred in misapprehending and misapplying the

analytical tests used for determining market power.

The NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the
extent to which storage services, excluding commodity, were available at
Dawn, nor their prices, nor whether consumers regarded such services as

substitutes for delivery services offered by Union.
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e The NGEIR panel failed to recognize that the evidence of Gaz
Métropolitain Inc. (GMi) did not establish that Union lacked market power
in storage services transacted at Dawn, and indeed this evidence

established the opposite.

Findings

IGUA alleges that the Board misapprehended and misapplied the market power
analytical frameworks presented in documents from the Competition Bureau, the
Federal Energy Regulatory Commission (FERC), and the Canadian Radio-Television
and Telecommunications Commission (CRTC). According to IGUA, a 10 step
procedure must be followed in order to correctly carry out a market power analysis
instead of the four step process used by the NGEIR panel.

The Board notes that, in settling on the four step procedure that should apply to
determine whether Union and Enbridge have market power and whether the storage
market is competitive, the NGEIR Decision provided substantial review and analysis
pertaining to Competition Bureau’s Enforcement Guidelines (MEGs) and the FERC’s
1996 Policy Statement on Market Power Analysis. It is evidenced in the Decision that
this was the result of the review of substantial pre-filed evidence, cross examination and

argument on this topic.

In the Board’s view, the test to be applied is not whether a review panel of the Board
would have adopted a different analytical framework. Rather, it is matter of whether in
settling upon a certain analytical process, there was an error of fact or law. In view of
the extensive record and the analysis and reasons provided in the NGEIR Decision, the
Board finds that IGUA not raised an identifiable error in the NGEIR Decision. Rather the
submissions of the moving parties are more in the nature of re-arguing the same points
that were made in the original hearing. This evidence was presented and evaluated by
the NGEIR panel. As the Board stated in enunciating the threshold test at Section C of
this Decision, a motion for review cannot succeed if a party simply argues that the

Board should have interpreted conflicting evidence differently. The Board has therefore
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determined that there is not enough substance to the issues raised by IGUA such that a
review of those issues could result in the Board determining that the NGEIR Decision or
Order should be varied, cancelled or suspended. As such, the NGEIR panel’s
determination on the nature and application of market power analysis to the natural gas

storage market in and around Ontario is not reviewable.

IGUA alleges that the NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the extent to which
storage services were available at Dawn, nor their prices or whether consumers

regarded such services as substitutes for delivery services offered by Union.

In the Board’s view, this alleged error is essentially an application of the alleged market
power analysis framework error discussed above. The NGEIR panel listed several
forms of evidence in support of its conclusion that the secondary market in
transportation services is unconstrained and therefore serves to enlarge the geographic

market from what it would otherwise have been found to be.

The NGEIR panel treated evidence on the operation of primary and secondary markets
in transportation as relevant to the determination of the geographic market in a manner
consistent with the market power analysis methodology that the NGEIR panel had
settled upon. For the reasons stated above, the Board finds that the original NGEIR
panel’'s use of evidence relating to the secondary market in transportation services is

not reviewable.

IGUA cites the NGEIR hearing transcript (volume 10, pages 56-120) in support of its
allegation that the Board failed to recognize that GMi’'s evidence actually supported
IGUA’s view that Union has market power.

The Decision (at page 35, paragraphs 4-5) clearly reflects the statements of GMi
witnesses that they regularly contact alternative suppliers for comparisons to Union’s
services. IGUA has not shown that the NGEIR panel’'s findings are contrary to the

evidence that was before the panel, or that the panel failed to address GMi’s evidence
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or made inconsistent findings with respect to that evidence. The Board therefore finds
that there is no reviewable error with respect to the NGEIR panel's use of the evidence
provided by GMi.
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Section I: Harm to Ratepayers

IGUA and CCC/VECC alleged that the Board erred when it bifurcated the natural gas
storage market between those customers that continue to benefit from storage
regulation and those customers who do not. They allege that as a result of this
bifurcated market, the Board conferred a windfall benefit on the shareholders of the

utilities with no corresponding benefit to ratepayers and that this is unfair.

The parties also alleged that the transitional measures the Board employed to
implement the new regime merely serve to underscore the error in the finding that the
market should be split. The parties alleged that the market, taken as a whole, was
determined not to be workably competitive, and the transitional measures are evidence

that a decision to forbear from the regulation of prices was not appropriate.

Finally, CCC and VECC alleged that the Board erred in its interpretation of section 29,
and acted in excess of its jurisdiction, by moving assets out of rate base, with no credit
to the ratepayer. They argued that the effect of the NGEIR Decision is to allocate the
rate base storage assets of the utilities between in-franchise and ex-franchise
customers, and to allow for a new shareholder business within each utility. They
submitted that doing those things does not naturally follow from a finding that the rates

charged by the utilities to ex-franchise customers do not need to be regulated.

Findings

The Board finds that the issues raised in this area have not met the threshold test for
the matter to be forwarded to a reviewing panel of this Board. The NGEIR panel did not
err in failing to consider the facts, the evidence, or in exercising its mandate. There
were no facts omitted or misapprehended in the NGEIR panel's analysis nor are the

moving parties raising any new facts.
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It was entirely within the NGEIR panel's mandate and discretion how to assess the
competitive position of segments of the market and how to address the regulatory
treatment of customers within those segments. The NGEIR panel clearly decided that
ex-franchise customers of both Union and Enbridge had access to a competitive natural
gas storage market. Further, the decision goes on to make clear on page 61, that
Enbridge as a utility is ex-franchise to Union and therefore should be subject to market
prices. The NGEIR Decision differentiates between the competitive position of a utility
(e.g. Enbridge) and the competitive position of that utility’s in-franchise customers. For
example, the Decision is clear that the in-franchise customers of Enbridge will pay cost-
based rates which will continue to be regulated by the Board and are based on EGD’s
costs of storage service owned by the utility and the costs that EGD pays for procuring

these services in the competitive market.

A key issue the parties raise is that the bifurcated market brings about unfair and
inconsistent treatment, and therefore constitutes a misapplication of the Board’'s
mandate to protect the public interest. However, on this point, the grounds that the
moving parties raised to support a review are in fact the very points used by the NGEIR
panel to protect consumers as a natural consequence of the decision to refrain from
storage regulation of the ex-franchise market. It is clear that the NGEIR panel took into
account the protection of the public interest in its decision to provide transition

mechanisms to protect consumers.

With respect to the allegation of a windfall benefit for shareholders of the utilities with no
corresponding benefit to ratepayers, the Board is of the view that this is related to the
guestion of earnings sharing. This issue is more fully addressed in Section K of this
Decision. It is important to note here, however, that the NGEIR panel’s decisions with
respect to the profit or earnings sharing mechanism were based on the evidence
presented by all parties and flowed from the broader decisions with respect to the
competitiveness of the gas storage market. Chapter 7 of the NGEIR Decision clearly
described the NGEIR panel's considerations with respect to and its reasoning for
changing the earnings sharing mechanism. In the Board’s view, the changes related to

the earnings sharing mechanism necessarily arise from a recognition by the Board of
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the implications of its findings under Section 29 that there is a workably competitive
market for storage in the ex-franchise market.
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Section J: Union’s 100 PJ Cap

In their factum, CCC and VECC allege that, on the one hand the Board in its NGEIR
Decision said that a substantial portion of the storage market requires regulatory
protection because there is insufficient competition to protect the public interest while on
the other hand the Board exposed this same group to the effects of competition from the

unregulated market.

Kitchener has also specifically sought the Board’s review of an aspect of the NGEIR
Decision related to the Board’'s placement of a “cap” on the amount of Union’s storage

space that is reserved for in-franchise customers at cost-based rates.

The Board determined at page 83 of the NGEIR Decision that Union should reserve 100
PJ of storage space at cost-based rates for its in-franchise customers. The Decision

reads as follows (page 83):

The Board acknowledges that there is no single, completely objective way
to decide how much should be reserved for future in-franchise needs. The
Board has determined that Union should be required to reserve 100 PJ
(approximately 95 Bcf) of space at cost-based rates for in-franchise
customers. This compares with Union’s estimate of 2007 in-franchise
needs of 92 PJ (87 Bcf). At an annual growth rate of 0.5% each year,
which Union claims is the growth rate since 2000, in-franchise needs
would not reach 100 PJ until 2024. The limit would be reached in 2016 if
the annual growth is 1%; at a very annual high growth rate of 2% per
annum, the 100 PJ limit would be reached in 2012.

The 100 PJ (95 Bcf) amount is the capacity that Union must ensure is
available to in-franchise customers if they need it. Union should continue
to charge in-franchise customers based on the amount of space required
in any year. If Union’s in-franchise customers require less than 95 Bcf in

any year, as measured by Union’s standard allocation methodology, the
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cost-based rates should be based on that amount, not on the full 95 Bcf
reserved for their future use. Union will have the flexibility to market the
difference between the total amount needed and the 95 Bcf reserve

amount.

The Board acknowledged that the cap might be reached at any time between 2012 and
2024, depending on what growth rate assumptions are used. At the current rate of

growth (0.5% each year), the cap would not be met until 2024.

In Kitchener’s oral submissions (page 187, Volume 1), Mr. Ryder on behalf of Kitchener

makes the following comments:

And while the cap of 100 pJs allows for some growth so it won't
immediately affect the Ontario consumer, the cap will be reached between
2012 and 2024. That's between 5 and 17 years from now.

Now, that's not far off, and if the public interest requires a margin for
growth today in 2007, then the public interest will surely require it in five to
17 years from now when the cap is reached.

And when it is reached, it is my submission that the Board will have
wished it had reviewed the decision in 2007, because, when the cap is
reached, this decision will be responsible for adding significantly to the

costs of energy in Ontario, to the detriment of the Ontario consumer.

Page 7 of the CCC/VECC factum states:

The Board made no finding, however, that at the end of the operation of
those transitional measures, the public interest, as represented by in-
franchise customers of Union and EGD, would be protected. The moving
parties submit that Section 29 required the Board, before making an order

to forbear from regulation under Section 29, to find on the evidence that,
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at the end of the transitional measures, there would be sufficient
competition to protect the public interest. The moving parties submit that,

in failing to make that finding, the Board erred.

Findings

On page 57 of the NGEIR decision, in reference to the in-franchise customers of Union

the NGEIR panel makes the following statement:

The current situation is that these customers are not subject to
competition sufficient to protect the public interest; nor is there reasonable

prospect that they will be at some future time.

Later in the decision at page 82, the decision states:

The Board panel concludes that its determination that the storage market
is competitive requires it to clearly delineate the portion of Union’s storage
business that will be exempt from rate regulation. Retaining a perpetual
call on all of Union’s current capacity for future in-franchise needs is not
consistent with forbearance. As evidenced by the arguments from GMi
and Nexen, two major participants in the ex-franchise market, retaining
such a call is likely to create uncertainty in the ex-franchise market that is
not conducive to the continued growth and development of Dawn as a

major market centre.

The Board concludes that it would be inappropriate, however, to freeze
the in-franchise allocation at the level proposed by Union. Union’s
proposal implies that a distributor with an obligation to serve would be
prepared to own, or to have under contract, only the amount of storage
needed to serve in-franchise customers for just the next year. In the
Board’s view, it is appropriate to allow for some additional growth in in-
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franchise needs when determining the “utility asset” portion of Union’s

current capacity.

The Board acknowledges that there is no single, completely objective way

to decide how much should be reserved for future in-franchise needs.”

The NGEIR panel then goes on to provide its decision on the methodology which was

used to determine the cap and says at page 83 of the decision:

The 100 PJ (95 BCF) amount is the capacity that Union must ensure is

available to in-franchise customers if they need it.

The NGEIR panel then makes a finding with respect to how the excess capacity should
be treated if the in-franchise customers require less than 100 PJ in a given year. The
NGEIR panel is silent on the outcome if in-franchise customers require more than 100 PJ
of storage per year. Although the NGEIR panel is clear that it does not expect this
circumstance to occur for many years, the decision nevertheless appears to raise the
possibility that in-franchise customers may, at some point, be subject to unregulated
prices.

The Board finds that on this issue the moving parties have raised a question as to the
correctness of the order or decision and that a review based on the issue could result in
the Board deciding that the decision or order should be varied, cancelled or suspended.

In particular, in this instance, there are unanswered questions that are raised by the
NGEIR Decision on the 100 PJ cap issue. Since the NGEIR Decision clearly stated that
the in-franchise customers did not have and were not likely to have access to competition
in the foreseeable future, a decision that forbears from the regulation of pricing for these
customers at some time in the future does not appear to this panel to be consistent. The
Board finds that the following questions should have been addressed by the NGEIR
panel:
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(a) If the cap of 100 PJ of storage for in-franchise Union customers
remain in place in perpetuity, what is the basis for forbearance (under
Section 29) of required storage above 100 PJ for in-franchise
customers?

(b) If the cap of 100 PJ of storage for in-franchise Union customers does
not remain in place in perpetuity, what mechanism should the Board
use to monitor the likelihood of the cap being exceeded?

(c) If the cap of 100 PJ of storage for in-franchise Union customers is
likely to be exceeded, what, if any, remedy is available to in-franchise

customers?
The Board therefore finds that the NGEIR panel either failed to address a material issue
or made inconsistent findings, that the alleged error is material and relevant to the
outcome of the decision, and that if the error is substantiated by a reviewing panel and

corrected, the reviewing panel could change the outcome of the decision.

The Board therefore finds that this is a reviewable matter.
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Section K: Earnings Sharing

Certain parties, led by VECC, allege that the NGEIR panel erred because one of the
effects of the NGEIR Decision on the in-franchise customers of Union is that these
customers will lose the benefit of their share of the premium obtained by Union through
the sale of storage to ex-franchise customers. The parties stated that the NGEIR
Decision will result in a material increase in revenue to the shareholder of Union and, to
a lesser extent, an increase in the revenue to EGD’s shareholder. They also indicated
that at the same time, there will be no corresponding benefit to the ratepayers of either
Union or EGD. In fact the moving parties argued that the ratepayers of Union and EGD
will suffer adverse impacts, in both the short and the long term. The moving parties
maintained that the NGEIR Decision upsets the balance between the interests of
ratepayers and shareholders which the regulatory system is supposed to maintain and

that the NGEIR Decision is, therefore, contrary to public and regulatory policy.

It was also stated by the moving parties that section 29 of the OEB Act does not permit
the Board to re-allocate rate-based storage assets. The effect of the NGEIR Decision
was to allocate rate-based storage assets between in-franchise and ex-franchise
customers and to allow for a new shareholder business within each utility. The moving
parties stated that the Board exceeded its jurisdiction by moving assets out of rate base

with no credit to the ratepayer.

It was further asserted that rather than requiring utility shareholders to share the
premiums derived from the sale of storage to ex-franchise customers, there will now be
a separation of utility and non-utility assets and revenues and costs associated
therewith. The moving parties stated that this will raise cross-subsidization and other
issues pertaining to the performance of utility and non-utility services; a result which
they say contravenes the spirit and intent of the pure utility policy adopted by the

Ontario government years ago.

Further, the parties allege that the Board erred in concluding that it has the power to

forbear under Section 29 of the OEB Act when an exercise of the power results in a

50



DECISION WITH REASONS

windfall benefit to utility shareholders and consequential harm to ratepayers. The
parties asserted that changes to the allocation between ratepayers and utility
shareholders of financial benefits and burdens produced by a particular regulatory

regime must take place under the auspices of regulation.

Findings

The Board notes that the NGEIR Decision deals extensively with the issue of the
allocation/sharing of margins (also called premiums, revenues or earnings) associated
with the sale of natural gas storage on both a short-term (transactional services) and
long-term contractual basis. The Decision canvasses both the status quo (prior to the
implementation of the changes required by the NGEIR Decision) and provides an
explanation of the rationale for changing the earnings sharing structure, the new
mechanisms for earnings sharing and the transitional implementation (where applicable)

of those mechanisms.

In particular, chapter 2 of the NGEIR Decision provides, among other things, a
description of the current types and volumes of sales of natural gas storage by Union to
ex-franchise customers and canvasses the current regulatory treatment of ex-franchise
sales, including the rate treatment of margins on storage sales. In Chapter 7, the
NGEIR panel goes into greater detail regarding the extent of margin sharing and the
regulatory history that underlines premium sharing for both short-term (for both Union
and Enbridge) and long-term (for Union only) sales of storage.

Chapter 7 goes on to provide the Board’s findings on for the sharing of margins for both
short-term and long-term transactions and to describe a transition mechanism related to

long-term margins.

The record that the NGEIR panel relied upon included extensive evidence and
argument of many parties, including the moving parties to this proceeding and the
utilities. The NGEIR Decision refers to various parties’ submissions on the issue of

premium sharing and the Board reiterated some of the historical evidence with respect
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to the margin sharing in its Decision. The NGEIR Decision indicates that the NGEIR
panel heard and considered the evidence and submissions before it in making its

determinations with respect to this issue.

Importantly, the NGEIR panel’s findings relate back to and to a certain extent flow from
its broader decision to refrain, in part, from regulating rates for storage services. The
Board does not accept the suggestion that the Board exceeded its jurisdiction by
moving assets (in the case of Union) out of rate-base and by altering the status quo
margin sharing mechanism. On the contrary, the NGEIR Decision clearly articulates that
the changes to margin sharing flow necessarily and logically from the decision to refrain,

in part, from regulated rates for storage services.

The determinations of the NGEIR panel are also consistent with its determination to
distinguish between *“utility assets” and “non-utility assets”. The Decision clearly
indicates that the NGEIR panel canvassed past decisions of the Board on this issue and
considered the implications of its findings on both the utilities and ratepayers. Part of
this consideration is evidenced in the development by the panel of a transition
mechanism related to the implementation of the Board’s finding that profits from new
long-term transactions should accrue entirely to the utility (Union) as opposed to
ratepayers. The threshold panel does not accept the argument that this transitional
implementation is a form of implicit acknowledgement that the finding is inappropriate.
The NGEIR panel exemplified Board precedent for the use of a phase-out mechanism
and, in its finding, indicated that it had considered other options for a transitional

mechanism.

The Board finds that the NGEIR panel's determinations on the treatment of the premium
on market-based storage transactions are not reviewable. The record of the NGEIR
proceeding clearly demonstrates that the NGEIR panel considered the evidence, the
regulatory history with respect to the issue of premium sharing and parties’
submissions and made its determination on the basis of that evidence and those
submissions. There is nothing in the moving parties’ evidence or arguments that

demonstrate to the Board that the NGEIR panel made a reviewable error. For this
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reason, the Board has determined that the threshold test has not been met and it will
not order a review of the NGEIR Decision as it pertains to the issue of the division of the
utilities assets or the sharing of the margin realized from the sale of natural gas storage

to ex-franchise customers.
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Section L: Additional Storage for Generators and Enbridge’s Rate 316

Many of the issues which existed between Union and Enbridge and their generator
customers were resolved in the Settlement Proposals which were filed and accepted by
the Board in the NGEIR proceeding. These settlements deal with storage space
parameters, increased deliverability for that space, and access to that enhanced space
to balance on an intra-day basis. What remained unresolved was the pricing for the

new high deliverability storage services for in-franchise generators.

The utilities had proposed in the NGEIR proceeding to offer these services at market-
based rates and proposed that the Board refrain from regulating the rates for these
services. The power generators took the position that storage services provided to

them should be regulated at cost-based rates.

In the NGEIR Decision, APPrO’s position was described as follows:

The Association of Power Producers of Ontario (APPrO) argued that the
product it is more interested in — high deliverability storage — is not
currently available in Ontario. APPrO argued that competition cannot exist
for a product that is not yet introduced and pointed out that when it is
introduced it will be available only from Ontario utilities as ex-Ontario
suppliers will be constrained by the nomination windows specified by the
North American Energy Standards Board (NAESB).

The NGEIR Decision stated:

With respect to APPrO’s position, the Board is not convinced that high
deliverability storage service is a different product. High deliverability
storage may be a new service, but it is a particular way of using physical
storage, which still depends upon the physical parameters of working

capacity and deliverability.
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In the Motions proceeding, APPrO stated that its position was and continues to be
narrower than what was described by the NGEIR panel. APPrO was not seeking high
deliverability storage. Rather, it was seeking services that would allow generators to
manage their gas supply on an intra-day basis. It is not operationally possible for the
generator to increase the rate at which gas can be delivered in and out of the storage
space with deliverability from a supplier other than Union. Moreover, APPrO asserted
that the frequent nominations windows required for such service are only available in
Ontario from the utilities. Since this is a monopoly service, then it should be offered at

cost.

Union argued that APPrO has not brought forward any new facts or changes in
circumstance, nor has it demonstrated any error in the Board’s original decision. It also
stated that APPrO’s assertion that high-deliverability storage is only available from the
utility is demonstrably wrong and that there was sufficient evidence that high
deliverability storage is available from others. Union disagreed with APPrO’s position
that deliverability could not be separated from storage space. Although this is correct in
the physical context, Union submitted that there were substitutes for deliverability and
storage space and gas-fired power generators could acquire their intra-day balancing
needs from sources other than the utilities. This according to Union was clearly
addressed in the original proceeding and considered by the Board in its decision and
APPrO was simply seeking to re-argue its position that had already been fully

canvassed.

Enbridge pointed out that any de-linking of storage and deliverability that occurred was
as a result of the settlement agreed to by APPrO and the power generators with
Enbridge. The settlement states that the allocation methodology for gas-fired
generators’ intra-day balancing needs is based on the assumption that high

deliverability storage is available to those customers in the market.

APPrO has also raised an issue with some aspects of Rate 316 offered by Enbridge.
Rate 316 was part of a proposal submitted by Enbridge during the NGEIR proceeding in

response to generators’ need for high deliverability storage service. As a result of the
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Settlement Proposal, Enbridge’s Rate 316 provides an allocation of base level
deliverability storage at rolled in cost along with high deliverability storage at
incremental cost to in-franchise gas fired generators. Section 1.5 of the Settlement
Proposal indicates that generators are entitled to an allocation of 1.2% deliverability

storage at rolled-in cost based rates.

Findings

In the Board’s view, it is unclear from the NGEIR Decision whether the NGEIR panel
took the implications of the Union settlement agreement into consideration. The NGEIR
Decision does not provide sufficient clarity regarding the issues raised by APPrO. It
appears that there are some practical limitations faced by gas-fired generators in that
presently they can only access certain services from the utility. Although Union
asserted that it is demonstrably wrong to suggest, as APPrO has, that “high-
deliverability storage is only available from the utility” and that “there was sufficient
evidence that high deliverability storage is available from others” this was not the finding
expressed in the NGEIR Decision. In fact, at page 69 of the NGEIR Decision, the
NGEIR Panel acknowledged this by stating that: “These services are not currently
offered, indeed they need to be developed, and investments must be made in order to
offer them.” On the other hand, APPrO asserted that only TCPL offers some intra-day
services but only in some parts of Ontario through a utility connection or a direct
connection with TCPL. To the extent that APPrO’s facts may be correct, there is
sufficient question whether the NGEIR Decision erred by requiring that monopoly

services be priced at market.

For these reasons, and given the potential material impact on power generators, the
Board finds that the alleged errors raised by APPrO with respect to Union are material
and relevant to the outcome of the decision, and that if the error is substantiated by a
reviewing panel and corrected this could change the outcome of the decision. The
Board will therefore pass this matter to a reviewing panel of the Board to investigate and
make findings as it sees fit.
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With respect to the Rate 316 issue, on page 70 of the NGEIR Decision, the Board
stated:

The Board notes that Enbridge committed to offer Rate 316, whether or
not the Tecumseh enhancement project goes ahead, and to price it on
cost pass-through basis. The Board expects Enbridge to fulfill this

commitment.

The Board further noted:

The Board will refrain from regulating the rates for new storage services,
including Enbridge’s high deliverability service from the Tecumseh storage
enhancement and Rate 316, and Union’s high deliverability storage, F24-
S, UPBS and DPBS services.

At the motion hearing, APPrO indicated that it wanted the Board to issue an order
requiring Enbridge to do what the Board has asked them to do, that is, to offer Rate 316
on a cost pass-through basis. Enbridge has already committed to offering this service in
the Settlement Proposal and the Board has already noted this commitment in this

decision. This panel does not see any further value to issuing an order stating the same.

However, there is some ambiguity with respect to Rate 316. The NGEIR decision
seems to indicate that the Board will refrain from regulating Rate 316. Even so, the
Enbridge NGEIR Rate Order has a tariff sheet for Rate 316 with storage rates for
maximum deliverability of 1.2% of contracted storage space. This seems to indicate that
Rate 316 is regulated for 1.2% deliverability storage and the Board has refrained from
regulating rates for deliverability higher than 1.2%. It is difficult to recognize this

distinction from the NGEIR Decision.

For these reasons, the Board finds that APPrO has raised a question as to the
correctness of the order or decision in respect of the Rate 316 issue and that a review
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panel of the Board could decide that the decision or order should be varied (by way of
clarification or otherwise), cancelled or suspended.
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Section M: Aggregate Excess Method of Allocating Storage

In the NGEIR proceeding, Union had proposed the “aggregate excess” method in
allocating storage to its customers. The aggregate excess method is the difference
between the amount of gas a customer is expected to use in the 151-day winter period
and the amount that would be consumed in that period based on the customer’s
average daily consumption over the entire year. Kitchener had proposed two alternative

methodologies. The NGEIR Decision approved Union’s proposal.

Kitchener argued that the NGEIR Decision failed to take into account that the aggregate
excess methodology, because it uses normal weather to estimate a customer’s storage
allocation, unnecessarily increases utility rates and therefore offends the requirement of
just and reasonable rates under sections 2 and 36 of the Act. Kitchener also argued
that there is no evidence to support the Board’s conclusion that aggregate excess
meets the reasonable load balancing requirements of the Kitchener utility.

Union argued that these issues were fully considered by the Board in its NGEIR
Decision and that Kitchener has not brought forward any new evidence or any new
circumstances; it is simply attempting to reargue its case.

Findings

With respect to Kitchener’s allegation that the NGEIR panel did not consider the impact
on rates, the Board notes that the record in the NGEIR proceeding indicates that the
impact on utility rates was examined extensively. The issue was raised in Kitchener’'s
pre-filed evidence at page 5 and again at page 14. The transcript from the proceeding
also indicates that there was extensive discussion on costs (Volume 12, pages 39-133)
during cross examination and additional undertakings were filed on the topic. The
record also indicates that the previous Panel questioned the witnesses specifically with
respect to the costs and a utility’s exposure to winter spot purchases (Volume 12, pages
183-184). The issue was again raised by Kitchener in argument (Volume 17, page 153)
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and once again questions were posed to Kitchener’'s counsel by the NGEIR panel
(Volume 17, pages 159-164).

The NGEIR Decision (pages 93 to 95) refers to Kitchener’s alternatives and arguments

and deals with that issue squarely when it finds that:

The Board does not agree that the allocation of cost based storage
should be determined assuming colder than normal weather or that it
should be designed to provide protection against a cold snap in April.
To do so would result in in-franchise customers as a group being
allocated more cost-based storage than they are expected to use in
most winters. As noted in 6.2.2, the Board concludes that the objective
of the allocation of cost-based storage space is to assign an amount
that is reasonably in line with what a customer is likely to require. In the
Board's view, that supports continuing the assumption of normal

weather.

In the Board’s view, the record clearly indicates that this issue was thoroughly examined
in the NGEIR proceeding. The Board believes that Kitchener’'s claim that the NGEIR
panel failed to account for the fact the aggregate excess methodology increases utility
rates is without merit. Kitchener presented no new evidence or new circumstances

which would convince the Board that this issue is reviewable.

To support its second claim (i.e. the Board erred because there is no evidence to
support the Board’s conclusion that the aggregate excess method meets the reasonable
load balancing requirements of the Kitchener utility), Kitchener argues that the Board
ignored the evidence which suggests that the actual allocation to Kitchener over the
past 6 years has been at a contractual level which is 10.6% higher than aggregate

excess.
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The Board disagrees. Contrary to Kitchener’'s assertions, the NGEIR Decision clearly
considers the fact that Kitchener's aggregate excess amount is 10.6% lower than its

current contracted amount. Specifically, the NGEIR Decision states:

The current contract expires March 31, 2007 and Kitchener is seeking a
long-term storage contract with Union effective April 1, 2007. It is
concerned that its allocation of cost-based storage in a new contract will
be restricted to the amount calculated under the aggregate excess
method. Kitchener’'s current aggregate excess amount is 3.01 million
GJ, 10.6% lower than the amount of cost-based storage in its current

contract.

The NGEIR Decision also states:

The issue is whether Kitchener has made a compelling case that its use
of storage is so different from the assumed use underlying the
aggregate excess method that Union should be required to develop an
allocation method just for Kitchener. The Board finds Kitchener has not
successfully made that argument.

In view of the above, the Board is convinced that the NGEIR panel considered the
evidence before it. The claim by Kitchener that the Board ignored the evidence in
question and based its decision only on the evidence provided by Union is

demonstrably incorrect.

Kitchener also claims that the Board committed an error in fact by stating (at page 85 of
the NGEIR Decision), that Enbridge uses a methodology similar to that of Union’s. In
the Boards’ view, this reference is simply to provide context and is clearly referring to
the mathematical formula used to calculate the storage allocation. It is certainly not a

matter capable of altering the decision on this point.

In conclusion, the Board finds that the matters raised by Kitchener are not reviewable.
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Section N: Orders

Having made its determinations on the Motions, the Board considers it appropriate to

make the following Orders.

The Board Orders That:

The Motions for Review are hereby dismissed without further hearing, with
the following exceptions. The Board’s findings on Union’s 100 PJ cap on
cost-based storage for in-franchise customers and the additional storage
requirements for in-franchise gas-fired generators are reviewable for the

purposes set out in this Decision.
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Section O: Cost Awards

The eligible parties shall submit their cost claims by June 5, 2007. A copy of the cost
claim must be filed with the Board and one copy is to be served on both Union and
Enbridge. The cost claims must be done in accordance with section 10 of the Board's
Practice Direction on Cost Awards.

Union and Enbridge will have until June 19, 2007 to object to any aspect of the costs
claimed. A copy of the objection must be filed with the Board and one copy must be
served on the party against whose claim the objection is being made.

The party whose cost claim was objected to will have until June 26, 2007 to make a
reply submission as to why their cost claim should be allowed. Again, a copy of the
submission must be filed with the Board and one copy is to be served on both Union
and Enbridge.

DATED at Toronto, May 22, 2007

Original signed by

Pamela Nowina

Presiding Member and Vice Chair

Original signed by

Paul Vlahos
Member

Original signed by

Cathy Spoel

Member
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D was employed by the Department of Justice for the Province of New Brunswick. He
held aposition under the Civil Service Act and was an office holder “at pleasure”’. Hisprobationary
period was extended twice and the employer reprimanded him on three separate occasions during
the course of his employment. On the third occasion, aformal letter of reprimand was sent to D
warning him that hisfailure to improve his performance would result in further disciplinary action
up to and including dismissal. While preparing for ameeting to discuss D’ s performance review the

employer concluded that D was not right for the job. A formal letter of termination was delivered



to D’slawyer the next day. Cause for the termination was explicitly not alleged and D was given

four months' pay in lieu of notice.

D commenced the grievance process under s. 100.1 of the Public Service Labour
RelationsAct (“PSLRA”"), alleging that the reasonsfor the employer’ sdissati sfaction were not made
known, that he did not receive a reasonable opportunity to respond to the concerns, that the
employer’ sactionsin terminating him were without notice, due process or procedural fairness, and
that the length of the notice period was inadequate. The grievance was denied and then referred to
adjudication. A preliminary issue of statutory interpretation arose as to whether, where dismissal
was with notice or pay in lieu thereof, the adjudicator was authorized to determine the reasons
underlying the province's decision to terminate. The adjudicator held that the referential
incorporation of s. 97(2.1) of the PSLRA into s. 100.1(5) of that Act meant that he could determine
whether D had been discharged or otherwisedisciplined for cause. Ultimately, the adjudicator made
no finding as to whether the discharge was or was not for cause. In his decision on the merits, he
found that the termination letter effected termination with pay in lieu of notice and that the
termination wasnot disciplinary. AsD’semployment was hybridin character, the adjudicator held
that D wasentitled to and did not receive procedural fairnessinthe employer’ sdecisiontoterminate
hisemployment. He declared that the termination wasvoid ab initio and ordered D reinstated as of
the date of dismissal, adding that in the event that his reinstatement order was quashed on judicial

review, he would find the appropriate notice period to be eight months.

On judicia review, the Court of Queen’s Bench applied the correctness standard and

guashed the adjudicator’s preliminary decision, concluding that the adjudicator did not have



jurisdiction to inquire into the reasons for the termination, and that his authority was limited to
determining whether the notice period was reasonable. On the merits, the court found that D had
received procedural fairness by virtue of the grievance hearing before the adjudicator. Concluding
that the adjudicator’ s decision did not stand up to review on areasonableness simpliciter standard,
the court quashed the reinstatement order but upheld the adjudicator’ s provisional award of eight
months' notice. The Court of Appeal held that the proper standard with respect to theinterpretation
of the adjudicator’ sauthority under the PSLRA was reasonableness simpliciter, not correctness, and
that the adjudicator’ sdecision wasunreasonable. It found that wherethe employer electsto dismiss
with notice or pay in lieu of notice, s. 97(2.1) of the PS_RA does not apply and the employee may
only grieve the length of the notice period. It agreed with the reviewing judge that D’s right to

procedural fairness had not been breached.

Held: The appeal should be dismissed.

Per McLachlin C.J. and Bastarache, LeBel, Fishand AbellaJl.: Despiteitsclear, stable
constitutional foundations, the system of judicia review in Canada has proven to be difficult to
implement. It isnecessary to reconsider both the number and definitions of the various standards
of review, and the analytical process employed to determine which standard applies in a given
situation.  Notwithstanding the theoretical differences between the standards of patent
unreasonableness and reasonableness simpliciter, any actual difference between them in terms of
their operation appearsto beillusory. There ought to be only two standards of review: correctness

and reasonableness. [32] [34] [41]



When applying the correctness standard in respect of jurisdictional and some other
guestions of law, a reviewing court will not show deference to the decision maker’'s reasoning
process; it will rather undertake its own analysis of the question and decide whether it agrees with
the determination of the decision maker; if not, the court will substitute its own view and provide
the correct answer. A court conducting areview for reasonablenessinquiresinto the qualities that
make adecisionreasonable. Reasonablenessisconcerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process and with whether the decision
fallswithin arange of possible, acceptable outcomeswhich are defensiblein respect of thefactsand
thelaw. It isadeferential standard which requires respect for the legislative choicesto leave some
matters in the hands of administrative decision makers, for the processes and determinations that
draw on particular expertise and experiences, and for the different roles of the courts and

administrative bodies within the Canadian constitutional system. [47-50]

An exhaustive analysisis not required in every case to determine the proper standard
of review. Courts must first ascertain whether the jurisprudence has already determined in a
satisfactory manner the degree of deference to be accorded to a decision maker with regard to a
particular category of question. If the inquiry proves unfruitful, courts must analyze the factors
making it possible to identify the proper standard of review. The existence of aprivative clauseis
a strong indication of review pursuant to the reasonableness standard, since it is evidence of
Parliament or alegidlature’ sintent that an administrative decision maker be given greater deference
and that interference by reviewing courts be minimized. It isnot, however, determinative. Where
the question is one of fact, discretion or policy, or where the legal issue is intertwined with and

cannot be readily separated from the factua issue, deference will usualy apply automatically.



Deference will usually result where a decision maker is interpreting its own statute or statutes
closely connected to its function, with which it will have particular familiarity. While deference
may also be warranted where an administrative decision maker has devel oped particular expertise
in the application of a general common law or civil law rule in relation to a specific statutory
context, a question of law that is of central importance to the legal system as awhole and outside
the specialized area of expertise of the administrative decision maker will aways attract a
correctness standard. So will atrue question of vires, a question regarding the jurisdictional lines
between two or more competing specialized tribunals, and a constitutional question regarding the

division of powers between Parliament and the provinces in the Constitution Act, 1867. [52-62]

The standard of reasonableness applied on theissue of statutory interpretation.
While the question of whether the combined effect of ss. 97(2.1) and 100.1 of the PSLRA
permits the adjudicator to inquire into the employer’s reason for dismissing an employee
with notice or pay in lieu of notice is a question of law, it is not one that is of central
importanceto thelegal system and outside the specialized expertise of the adjudicator, who
was in fact interpreting his enabling statute. Furthermore, s. 101(1) of the PSLRA includes
afull privative clause, and the nature of the regime favours the standard of reasonabl eness.
Here, the adjudicator’ sinterpretation of the law was unreasonabl e and his decision does not
fall within the range of acceptable outcomes that are defensible in respect of the facts and
the law. The employment relationship between the parties in this case was governed by
private law. The combined effect of ss. 97(2.1) and 100.1 of the PSLRA cannot, on any
reasonableinterpretation, removethe employer’ sright, under the ordinary rules of contract,

to discharge an employee with reasonable notice or pay in lieu thereof without asserting



cause. By giving the PSLRA an interpretation that allowed him to inquire into the reasons
for discharge, the adjudicator adopted a reasoning process that was fundamentally

inconsistent with the employment contract and, thus, fatally flawed. [66-75]

On the merits, D was not entitled to procedural fairness. Where a public
employee is employed under a contract of employment, regardless of his or her status as a
public office holder, the applicable law governing hisor her dismissal isthe law of contract,
not genera principles arising out of public law. Where a dismissal decision is properly
withinthe public authority’ spowersand istaken pursuant to acontract of employment, there
is no compelling public law purpose for imposing a duty of fairness. The principles
expressed in Knight v. Indian Head School Division No. 19 in relation to the general duty
of fairness owed by public authorities when making decisions that affect the rights,
privileges or interests of individuals are valid and important. However, to the extent that
Knight ignored the important effect of a contract of employment, it should not be followed.
In the case at bar, D was a contractual employee in addition to being a public office holder.
Section 20 of the Civil Service Act provided that asacivil servant he could only be dismissed
in accordance with the ordinary rules of contract. To consider apublic law duty of fairness
issue where such a duty exists falls squarely within the adjudicator’s task to resolve a
grievance. Where, ashere, therelationshipiscontractual, it was unnecessary to consider any
publiclaw duty of procedural fairness. By imposing procedural fairnessrequirementsonthe
respondent over and above its contractual obligations and ordering the full “reinstatement”
of D, the adjudicator erred and his decision was therefore correctly struck down. [76-78]

[81] [84] [106] [114] [117]



Per Binnie J.: Themajority reasonsfor setting aside the adjudicator ruling were
generally agreed with, however the call of the majority to re-evaluate the pragmatic and
functional test and to re-assess “the structure and characteristics of the system of judicial
review as a whole” and to develop a principled framework that is “more coherent and
workable” invites a broader reappraisal. Judicia review is an ideathat has lately become
unduly burdened with law office metaphysics. Litigantsfind the court’ s attention focussed
not ontheir complaints, or thegovernment’ sresponse, but on lengthy and arcane discussions
of something they aretold isthe pragmatic and functional test. The Court should at least (i)
establish some presumptive rules and (ii) get the parties away from arguing about the tests

and back to arguing about the substantive merits of their case. [119-122] [133] [145]

The distinction between “patent unreasonableness’ and reasonableness
simpliciter isnow to beabandoned. Therepeated attemptsto explainthe difference between
thetwo, wasin hindsight, unproductive and distracting. However, abroad reappraisal of the
system of judicial review should explicitly address not only administrative tribunals but
issuesrel ated to other typesof administrative bodiesand statutory decision makersincluding
mid-level bureaucrats and, for that matter, Ministers. If logic and language cannot capture
the distinction in one context, it must equally be deficient elsewhere in the field of judicial

review. [121-123] [134-135] [140]

It should be presumed that the standard of review of an administrative outcome
on grounds of substance is reasonableness. In accordance with the ordinary rules of

litigation, it should also be presumed that the decision under review is reasonable until the



applicant shows otherwise. An applicant urging the non-deferential “correctness’ standard
should be required to demonstrate that the decision rests on an error in the determination of
a legal issue not confided (or which constitutionally could not be confided) to the
administrative decision maker to decide, whether in relation to jurisdiction or the general
law. Thelogic of the constitutional limitationisobvious. If the limitation did not exist, the
government could transfer the work of the courts to administrative bodies that are not
independent of the executive and by statute immunize the decisions of these bodies from
effectivejudicial review. Questionsof law outsidethe administrative decision maker’ shome
statute and closely related rules or statutes which require his or her expertise should also be
reviewable on a “correctness’ standard whether or not it meets the majority’s additional
requirement that it be “of central importanceto thelegal system asawhole’. The standard
of correctness should also apply to the requirements of “procedural fairness’, which will
vary with the type of decision maker and the type of decision under review. Nobody should
have his or her rights, interests or privileges adversely dealt with by an unjust process.

[127-129] [146-147]

On the other hand when the application for judicial review challenges the
substantive outcome of an administrative action, the judge is invited to cross the line into
second-guessing matters that lie within the function of the administrator. This is
controversial because it is not immediately obvious why a judge's view of the
reasonableness of an administrative policy or the exercise of an administrative discretion
should be preferred to that of the administrator to whom Parliament or a legislature has

allocated the decision, unless there is a full statutory right of appeal to the courts, or it is



otherwise indicated in the conferring legislation that a* correctness’ standard is intended.

[130]

Abandonment of the distinction between reasonableness simpliciter and patent
unreasonableness has important implications. The two different standards addressed not
merely “the magnitude or the immediacy of the defect” in the administrative decision but
recognized that different administrative decisions command different degrees of deference,

depending on who is deciding what. [135]

“Contextualizing” a single standard of “reasonableness’ review will shift the
courtroom debate from choosing between two standards of reasonableness that each
represented a different level of deference to a debate within a single standard of

reasonabl eness to determine the appropriate level of deference. [139]

Thusasingle “reasonableness’ standard will now necessarily incorporate both
the degree of deference owed to the decision maker formerly reflected in the distinction
between patent unreasonabl eness and reasonableness simpliciter, and an assessment of the
range of options reasonably open to the decision maker in the circumstances. The judge’'s
role is to identify the outer boundaries of reasonable outcomes within which the

administrative decision maker isfreeto choose. [141] [149]

A single“reasonableness’ standard isabig tent that will have to accommodate

alot of variables that inform and limit a court’s review of the outcome of administrative



decision making. “Contextualizing” the reasonableness standard will require areviewing
court to consider the precise nature and function of the decision maker including its
expertise, the terms and objectives of the governing statute (or common law) conferring the
power of decision including the existence of a privative clause and the nature of the issue
being decided. Careful consideration of these matterswill reveal the extent of thediscretion
conferred. In some cases the court will have to recognize that the decision maker was
required to strike aproper balance (or achieve proportionality) between the adverse impact
of adecision on the rights and interests of the applicant or others directly affected weighed
against the public purpose which is sought to be advanced. In each case careful
consideration will have to be given to the reasons given for the decision. This list of
“contextual” considerations is non-exhaustive. A reviewing court ought to recognize
throughout the exercise that fundamentally the “reasonableness’ of the administrative

outcome is an issue given to another forum to decide. [144] [151-155]

Per Deschamps, Charron and Rothstein JJ.: Any review starts with the
identification of the questions at issue as questions of law, questions of fact or questions of
mixed fact and law. In the adjudicative context, decisions on questions of fact, whether
undergoing appellate review or administrative law review, always attract deference. When
thereis a privative clause, deference is owed to the administrative body that interprets the
legal rulesit was created to interpret and apply. If the body overstepsits delegated powers,
if itisasked to interpret lawsin respect of which it does not have expertise or if Parliament
or a legidlature has provided for a statutory right of review, deference is not owed to the

decision maker. Finally, when considering a question of mixed fact and law, areviewing



court should show an adjudicator the same deference as an appeal court would show alower

court. [158-164]

Here, theemployer’ scommon law right to dismisswithout causewasthestarting
point of the analysis. Since the adjudicator does not have specific expertise in interpreting
the common law, the reviewing court can proceed to its own interpretation of the applicable
rules and determine whether the adjudicator could enquire into the cause of the dismissal.
The applicable standard of review iscorrectness. The distinction between the common law
rules of employment and the statutory rules applicable to aunionized employeeis essential
if s.97(2.1) of the PSLRA isto be applied mutatis mutandis to the case of a non-unionized
employee as required by s. 100.1(5) of the PSLRA. The adjudicator’s failure to inform
himself of thiscrucial differenceled himtolook for acausefor the dismissal, which was not
relevant. Even if deference had been owed to the adjudicator, his interpretation could not
have stood. Employment security is so fundamental to an employment relationship that it
could not have been granted by the legislature by providing only that the PSLRA was to

apply mutatis mutandis to non-unionized employees. [168-171]
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delivered by

BASTARACHE AND LEBEL JJ. —

|. Introduction

[1] Thisappeal callson the Court to consider, once again, the troubling question of
the approach to be taken in judicial review of decisions of administrative tribunals. The
recent history of judicial review in Canada has been marked by ebbsand flows of deference,
confounding tests and new words for old problems, but no solutions that provide real
guidance for litigants, counsel, administrative decision makers or judicia review judges.

Thetime has arrived for areassessment of the question.

A. Facts

[2] Theappellant, David Dunsmuir, was employed by the Department of Justicefor
the Province of New Brunswick. Hisemployment began on February 25, 2002, asalLega
Officer inthe Fredericton Court ServicesBranch. Theappellant wasplaced onaninitial six-
month probationary term. On March 14, 2002, by Order-in-Council, hewas appointed to the
offices of Clerk of the Court of Queen’s Bench, Trial Division, Administrator of the Court
of Queen’sBench, Family Division, and Clerk of the Probate Court of New Brunswick, all

for the Judicial District of Fredericton.



[3] The employment relationship was not perfect. The appellant’s probationary
period was extended twice, to the maximum 12 months. At the end of each probationary
period, the appellant wasgiven aperformancereview. Thefirst suchreview, which occurred
in August 2002, identified four specific areas for improvement. The second review, three
monthslater, cited the samefour areasfor development, but noted improvementsintwo. At
the end of the third probationary period, the Regional Director of Court Services noted that
the appellant had met all expectations and his employment was continued on a permanent

basis.

[4] The employer reprimanded the appellant on three separate occasions during the
course of hisemployment. Thefirstincident occurredin July 2002. The appellant had sent
an email to the Chief Justice of the Court of Queen’s Bench objecting to arequest that had
been made by the judge of the Fredericton Judicial District for the preparation of a practice
directive. The Regional Director issued areprimand letter to the appellant, explaining that
the means he had used to raise his concerns were inappropriate and exhibited serious error
in judgment. In the event that a similar concern arose in the future, he was directed to
discuss the matter first with the Registrar or the Regional Director. The letter warned that
failure to comply would lead to additional disciplinary measures and, if necessary, to

dismissal.

[5] A second disciplinary measure occurred when, in April 2004, it came to the
attention of the Assistant Deputy Minister that the appellant was being advertised as a

lecturer at legal seminarsofferedintheprivatesector. Theappellant had inquired previously



into the possibility of doing legal work outside his employment. In February 2004, the
Assistant Deputy Minister had informed him that lawyers in the public service should not
practise law in the private sector. A month later, the appellant wrote a letter to the Law
Society of New Brunswick stating that his participation as a non-remunerated |lecturer had
been vetted by his employer, who had voiced no objection. On June 3, 2004, the Assistant
Deputy Minister issued to the appellant written notice of a one-day suspension with pay
regarding the incident. The letter also referred to issues regarding the appellant’s work
performance, including complaints from unnamed staff, lawyers and members of the public
regarding hisdifficultieswith timelinessand organization. Thissecond letter concluded with
the statement that “[f]uture occurrences of this nature and failure to devel op more efficient

organized work habits will result in disciplinary action up to and including dismissal.”

[6] Third, onJuly 21, 2004, the Regional Director wroteaformal | etter of reprimand
to theappellant regarding three alleged incidentsrel ating to hisjob performance. Thisletter,
too, concluded with awarning that the appellant’s failure to improve his organization and
timeliness would result in further disciplinary action up to and including dismissal. The
appellant responded to the letter by informing the Regional Director that he would be
seeking legal advice and, until that time, would not meet with her to discuss the matter

further.

[7] A review of the appellant’ s work performance had been due in April 2004 but
did not take place. The appellant met with the Regional Director on a couple of occasions

to discuss backlogs and organizational problems. Complaints were relayed to her by staff



but they were not documented and it is unknown how many complaintsthere had been. The

Regional Director notified the appellant on August 11, 2004, that his performance review

was overdue and would occur by August 20. A meeting had been arranged for August 19

between the appellant, the Regional Director, the Assistant Deputy Minister and counsel for

the appellant and the employer. While preparing for that meeting, the Regional Director and

the Assistant Deputy Minister concluded that the appellant was not right for the job. The

scheduled meeting was cancelled and a termination notice was faxed to the appellant. A

formal | etter of termination fromthe Deputy Minister wasdeliveredtotheappellant’ slawyer

the next day. The letter terminated the appellant’ s employment with the Province of New

Brunswick, effective December 31, 2004. It read, in relevant part:

[8]

| regret to adviseyou that | have cometo the conclusion that your particular skill
set does not meet the needs of your employer in your current position, and that
it is advisable to terminate your employment on reasonabl e notice, pursuant to
section 20 of the Civil Service Act. You are accordingly hereby advised that
your employment with the Province of New Brunswick will terminate on
December 31, 2004. Cause for termination is not alleged.

To aid in your search for other employment, you are not required to report to
work during the notice period and your salary will be continued until the date
indicated or for such shorter period as you require either to find a job with
equivalent remuneration, or you commence self-employment.

In the circumstances, we would request that you avoid returning to the
workplace until your departure has been announced to staff, and until you have
returned your keys and government identification to your supervisor, Ms.
Laundry as well as any other property of the employer still in your possession

On February 3, 2005, the appellant was removed from his statutory offices by

order of the Lieutenant-Governor in Council.



[9] The appellant commenced the grievance process under s. 100.1 of the Public
Service Labour Relations Act, R.S.N.B. 1973, c. P-25 (“PSLRA”; see Appendix), by letter
to the Deputy Minister on September 1, 2004. That provision grants non-unionized
employees of the provincial public service the right to file a grievance with respect to a
“discharge, suspension or afinancial penalty” (s. 100.1(2)). The appellant asserted several
groundsof complaint in hisgrievanceletter, in particular, that thereasonsfor theemployer’s
dissatisfaction were not made known; that he did not receive a reasonable opportunity to
respond to the employer’s concerns; that the employer’s actions in terminating him were
without notice, due process or procedural fairness; and that the length of the notice period
was inadequate. The grievance was denied. The appellant then gave notice that he would
refer the grievance to adjudication under the PSLRA. The adjudicator was selected by

agreement of the parties and appointed by the Labour and Employment Board.

[10] The adjudication hearing was convened and counsel for the appellant produced
as evidence a volume of 169 documents. Counsel for the respondent objected to the
inclusion of almost half of the documents. The objection was made on the ground that the
documentswereirrelevant sincetheappel lant’ sdismissal wasnot disciplinary but rather was
atermination on reasonable notice. The preliminary issuetherefore arose of whether, where
dismissal waswith notice or pay in lieu thereof, the adjudicator was authorized to assessthe
reasons underlying the province's decision to terminate. Following his preliminary ruling

on that issue, the adjudicator heard and decided the merits of the grievance.



B. Decisions of the Adjudicator

(1) Preliminary Ruling (January 10, 2005)

[11] The adjudicator began his preliminary ruling by considering s. 97(2.1) of the
PSLRA. He reasoned that because the appellant was not included in a bargaining unit and
there was no collective agreement or arbitral award, the section ought to be interpreted to
mean that where an adjudicator determinesthat an employee has been discharged for cause,
the adjudicator may substitute another penalty for the discharge as seemsjust and reasonable
in the circumstances. The adjudicator considered and relied on the decision of the New
Brunswick Court of Appeal in Chalmers (Dr. Everett) Hospital v. Mills(1989), 102 N.B.R.

(2d) 1.

[12] Turning to s. 100.1 of the PSLRA, he noted the referential incorporation of s. 97
ins. 100.1(5). He stated that such incorporation * necessarily means that an adjudicator has
jurisdiction to make the determination described ins. 97(2.1), i.e. that an employee has been
discharged or otherwise disciplined for cause” (p. 5). The adjudicator noted that an
employee to whom s. 20 of the Civil Service Act, SN.B. 1984, c. C-5.1 (see Appendix),
appliesmay bedischarged for cause, with reasonabl e notice or with pay inlieu of reasonable
notice. He concluded by holding that an employer cannot avoid an inquiry into its real
reasons for dismissing an employee by stating that cause is not alleged. Rather, agrieving
employeeisentitled to an adjudication asto whether adischarge purportedly with notice or

pay in lieu thereof wasin fact for cause. He therefore held that he had jurisdiction to make



such a determination.

(2) Ruling on the Merits (February 16, 2005)

[13] In his decision on the merits, released shortly thereafter, the adjudicator found
that the termination letter of August 19 effected termination with pay in lieu of notice. The
employer did not allege cause. Inquiring into the reasons for dismissal the adjudicator was
satisfied that, on hisview of the evidence, the termination was not disciplinary. Rather, the
decision to terminate was based on the employer’s concerns about the appellant’s work

performance and his suitability for the positions he held.

[14] The adjudicator then considered the appellant’s claim that he was dismissed
without procedural fairness in that the employer did not inform him of the reasons for its
dissatisfaction and did not give him an opportunity to respond. The adjudicator placed some
responsibility on the employer for cancelling the performance review scheduled for August
19. He aso opined that the employer was not so much dissatisfied with the appellant’s

quality of work aswith hislack of organization.

[15] Theadjudicator’ sdecision relied on Knight v. Indian Head School Division No.
19,[1990] 1 S.C.R. 653, for therelevant legal principlesregarding theright of “at pleasure”
office holders to procedural fairness. As the appellant’s employment was “hybrid in
character” (para. 53) — he was both a Legal Officer under the Civil Service Act and, as

Clerk, an office holder “at pleasure” — the adjudicator held that the appellant was entitled



to procedural fairnessin the employer’ sdecision to terminate hisemployment. He declared
that the termination was void ab initio and ordered the appel lant reinstated as of August 19,

2004, the date of dismissal.

[16] Theadjudicator added that in the event that hisreinstatement order was quashed

on judicia review, he would find the appropriate notice period to be eight months.

C. Judicial History

(1) Court of Queen’sBench of New Brunswick (2005), 293 N.B.R. (2d) 5, 2005
NBQB 270

[17] TheProvince of New Brunswick applied for judicial review of theadjudicator’s
decision on numerousgrounds. In particular, it argued that the adjudicator had exceeded his
jurisdictionin hispreliminary ruling by holding that he was authorized to determinewhether
the termination was in fact for cause. The Province further argued that the adjudicator had
acted incorrectly or unreasonably in deciding the procedural fairnessissue. The application

was heard by Rideout J.

[18] The reviewing judge applied a pragmatic and functional analysis, considering
the presence of afull privative clause in the PSLRA, the relative expertise of adjudicators
appointed under the PSLRA, the purposes of ss. 97(2.1) and 100.1 of the PSLRA aswell as
s. 20 of the Civil Service Act, and the nature of the question asone of statutory interpretation.

He concluded that the correctness standard of review applied and that the court need not



show curial deference to the decision of an adjudicator regarding the interpretation of those

statutory provisions.

[19] Regarding the preliminary ruling, the reviewing judge noted that the appellant
was employed “at pleasure” and fell under s. 20 of the Civil Service Act. In hisview, the
adjudicator had overlooked the effects of s. 20 and had mistakenly given ss. 97(2.1) and
100.1 of the PS_RA asubstantive, rather than procedural, interpretation. Those sectionsare
procedural in nature. They provide an employee with aright to grieve hisor her dismissal
and set out the steps that must be followed to pursue agrievance. The adjudicator isbound
to apply the contractual provisions as they exist and has no authority to change those
provisions. Thus, in casesin which s. 20 of the Civil Service Act applies, the adjudicator
must apply the ordinary rulesof contract. Thereviewing judge held that the adjudicator had
erred inremoving thewords* and the coll ective agreement or arbitral award doesnot contain
a specific penalty for the infraction that resulted in the employee being discharged or
otherwise disciplined” from s. 97(2.1). Thosewordslimit s. 97(2.1) to employeeswho are
not employed “ at pleasure”. Intheview of thereviewing judge, the adjudicator did not have
jurisdiction to inquire into the reasons for the termination. His authority was limited to

determining whether the notice period was reasonable. Having found that the adjudicator

had exceeded hisjurisdiction, the reviewing judge quashed his preliminary ruling.

[20] With respect to the adjudicator’s award on the merits, the reviewing judge
commented that some aspects of the decision are factual in nature and should be reviewed

on a patent unreasonabl eness standard, while other aspectsinvolve questions of mixed fact



and law which are subject to a reasonableness simpliciter standard. The reviewing judge
agreed with the Province that the adjudicator’s reasons do not stand up to a “somewhat
probing examination” (para. 76). Thereviewing judge held that the adjudicator’ s award of
reinstatement could not stand as he was not empowered by the PSLRA to make Lieutenant-
Governor in Council appointments. In addition, by concluding that the decision was void
ab initio owing to a lack of procedural fairness, the adjudicator failed to consider the
doctrine of adequate alternative remedy. The appellant received procedura fairness by
virtue of the grievance hearing before the adjudicator. The adjudicator had provisionally
increased the noti ce period to eight months— that provided an adequate al ternative remedy.
Concluding that the adjudicator’s decision did not stand up to review on a reasonableness
simpliciter standard, the reviewing judge quashed the reinstatement order but upheld the

adjudicator’ s provisional award of eight months’ notice.

(2) Court of Appea of New Brunswick (2006), 297 N.B.R. (2d) 151, 2006
NBCA 27

[21] The appellant appealed the decision of the reviewing judge. The Court of
Appeal, Robertson JA. writing, held that the proper standard with respect to the
interpretation of the adjudicator’ sauthority under the PSLRA was reasonablenesssimpliciter
and that the reviewing judge had erred in adopting the correctness standard. The court
reached that conclusion by proceeding through apragmatic and functional analysis, placing
particular emphasis on the presence of afull privative clause in the PSLRA and the relative
expertise of an adjudicator in the labour relations and employment context. The court also

relied on the decision of this Court in Alberta Union of Provincial Employeesv. Lethbridge



Community College, [2004] 1 S.C.R. 727, 2004 SCC 28. However, the court noted that the
adjudicator’s interpretation of the Mills decision warranted no deference and that
“correctnessistheproper review standard when it comesto theinterpretation and application

of caselaw” (para. 17).

[22] Applying the reasonableness simpliciter standard, the court held that the
adjudicator’ s decision was unreasonable. Robertson J.A. began by considering s. 20 of the
Civil Service Act and noted that under the ordinary rules of contract, an employer holdsthe
right to dismiss an employee with cause or with reasonable notice or with pay in lieu of
notice. Section 20 of the Civil Service Act limitsthe Crown’s common law right to dismiss
itsemployeeswithout cause or notice. Robertson J.A. reasoned that s. 97(2.1) of the PSLRA
appliesin principle to non-unionized employees, but that it is only where an employee has
been discharged or disciplined for cause that an adjudicator may substitute such other
penalty as seems just and reasonable in the circumstances. Where the employer elects to
dismiss with notice or pay in lieu of notice, however, s. 97(2.1) does not apply. In such
circumstances, the employee may only grieve the length of the notice period. The only
exception is where the employee alleges that the decision to terminate was based on a

prohibited ground of discrimination.

[23] Ontheissue of procedural fairness, the court found that the appellant exercised
hisright to grieve, and thusafinding that the duty of fairness had been breached waswithout

legal foundation. The court dismissed the appeal.



[24] At issue, firstly isthe approach to be taken in the judicial review of adecision
of aparticular adjudicative tribunal which was seized of a grievance filed by the appellant
after his employment was terminated. This appeal gives us the opportunity to re-examine
the foundations of judicia review and the standards of review applicable in various

situations.

[25] The second issue involves examining whether the appellant who held an office
“at pleasure” in the civil service of New Brunswick, had the right to procedural fairnessin
the employer’ s decision to terminate him. On this occasion, we will reassess the rule that

has found formal expression in Knight.

[26] Thetwo typesof judicia review, on the meritsand on the process, aretherefore

engaged in this case. Our review of the system will therefore be comprehensive, whichis

preferable since a holistic approach is needed when considering fundamental principles.

[1l. Issue 1: Review of the Adjudicator’s Statutory Interpretation Determination

A. Judicial Review

[27] As amatter of constitutional law, judicial review isintimately connected with

the preservation of the rule of law. It is essentially that constitutional foundation which



explains the purpose of judicial review and guides its function and operation. Judicial
review seeksto address an underlying tension between the rule of law and the foundational
democratic principle, which finds an expression in the initiatives of Parliament and
legislatures to create various administrative bodies and endow them with broad powers.
Courts, while exercising their constitutional functions of judicial review, must be sensitive
not only to the need to uphold the rule of law, but also to the necessity of avoiding undue
interferencewith the discharge of administrativefunctionsinrespect of themattersdel egated

to administrative bodies by Parliament and legislatures.

[28] By virtue of therule of law principle, all exercises of public authority must find
their sourceinlaw. All decision-making powershavelegal limits, derived fromtheenabling
statute itself, the common or civil law or the Constitution. Judicial review isthe means by
which the courts supervise those who exercise statutory powers, to ensure that they do not
overstep their legal authority. The function of judicial review is therefore to ensure the

legality, the reasonableness and the fairness of the administrative process and its outcomes.

[29] Administrative powers are exercised by decision makers according to statutory
regimes that are themselves confined. A decision maker may not exercise authority not
specifically assigned to him or her. By acting in the absence of legal authority, the decision
maker transgresses the principle of therule of law. Thus, when areviewing court considers
the scope of adecision-making power or thejurisdiction conferred by a statute, the standard
of review analysis strives to determine what authority was intended to be given to the body

inrelation to the subject matter. Thisisdonewithin the context of the courts' constitutional



duty to ensure that public authorities do not overreach their lawful powers. Crevier v.
Attorney General of Quebec, [1981] 2 S.C.R. 220, at p. 234; aso Dr. Q v. College of
Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, at para.

21.

[30] In addition to the rolejudicial review playsin upholding the rule of law, it also
performsan important constitutional functioninmaintaining legidativesupremacy. Asnoted
by Justice Thomas Cromwell, “the rule of law is affirmed by assuring that the courts have
the final say on the jurisdictional limits of a tribunal’s authority; second, legidlative
supremacy is affirmed by adopting the principle that the concept of jurisdiction should be
narrowly circumscribed and defined according to theintent of thelegislaturein acontextual
and purposeful way; third, legid ative supremacy isaffirmed and the court-centric conception
of therule of law isreined in by acknowledging that the courts do not have a monopoly on
deciding all questions of law” (“ Appellate Review: Policy and Pragmatism”, in 2006 | saac
Pitblado Lectures, Appellate Courts: Policy, Lawand Practice, V-1, at p. V-12). Inessence,
the rule of law is maintained because the courts have the last word on jurisdiction, and
legislative supremacy is assured because determining the applicable standard of review is

accomplished by establishing legidative intent.

[31] The legidative branch of government cannot remove the judiciary’ s power to
review actionsand decisions of administrative bodiesfor compliance with the constitutional
capacities of the government. Even a privative clause, which provides a strong indication

of legidative intent, cannot be determinative in this respect (Executors of the Woodward



Estatev. Minister of Finance, [1973] S.C.R. 120, at p. 127). Theinherent power of superior
courts to review administrative action and ensure that it does not exceed its jurisdiction
stemsfrom thejudicature provisionsin ss. 96 to 101 of the Constitution Act, 1867: Crevier.
As noted by Beetz J. in U.E.S,, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, at p. 1090,
“[t]herole of the superior courtsin maintaining therule of law issoimportant that itisgiven
constitutional protection”. Inshort, judicial review isconstitutionally guaranteed in Canada,
particularly with regard to the definition and enforcement of jurisdictional limits. AsLaskin

C.J. explained in Crevier:

Where . . . questions of law have been specifically covered in a privative
enactment, thisCourt, asin Farrah, hasnot hesitated to recognizethislimitation
on judicial review as serving the interests of an express legislative policy to
protect decisionsof adjudicative agenciesfromexternal correction. Thus, it has,
in my opinion, balanced the competing interests of a provincial Legislaturein
its enactment of substantively valid legislation and of the courts as ultimate
interpreters of the British North America Act and s. 96 thereof. The same
considerations do not, however, apply to issues of jurisdiction which are not far
removed from issues of constitutionality. It cannot be left to a provincial
statutory tribunal, in the face of s. 96, to determine the limits of its own
jurisdiction without appeal or review. [pp. 237-38]

Seedso D. J. Mullan, Administrative Law (2001), at p. 50.

[32] Despite the clear, stable constitutional foundations of the system of judicial
review, the operation of judicial review in Canada has been in a constant state of evolution
over theyears, as courts have attempted to devise approachesto judicial review that are both
theoretically sound and effective in practice. Despite efforts to refine and clarify it, the

present system has proven to be difficult to implement. Thetime hasarrived to re-examine



the Canadian approach to judicial review of administrative decisions and develop a

principled framework that is more coherent and workable.

[33] Although theinstant appeal dealswith the particular problem of judicial review
of the decisions of an adjudicative tribunal, these reasons will addressfirst and foremost the
structure and characteristics of the system of judicia review as a whole. In the wake of
Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, Suresh v.
Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1, Mount
Snai Hospital Center v. Quebec (Minister of Health and Social Services), [2001] 2 S.C.R.
281, 2001 SCC 41, and C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 S.C.R. 539, 2003
SCC 29, it has become apparent that the present system must be ssimplified. The comments
of LeBel J.in Chamberlainv. Surrey School District No. 36, [2002] 4 S.C.R. 710, 2002 SCC
86, at paras. 190 and 195, questioning the applicability of the “pragmatic and functional
approach” to the decisions and actions of al kinds of administrative actors, illustrated the

need for change.

B. Reconsidering the Standards of Judicial Review

[34] The current approach to judicial review involves three standards of review,
which range from correctness, where no deference is shown, to patent unreasonableness,
which is most deferential to the decision maker, the standard of reasonableness simpliciter
lying, theoretically, inthemiddle. Inour view, it isnecessary to reconsider both the number

and definitions of the various standards of review, and the analytical process employed to



determine which standard appliesin a given situation. We conclude that there ought to be

two standards of review — correctness and reasonabl eness.

[35] Theexisting systemof judicial review hasitsrootsin several landmark decisions
beginning in the late 1970s in which this Court devel oped the theory of substantive review
to be applied to determinations of law, and determinations of fact and of mixed law and fact
made by administrative tribunals. In Canadian Union of Public Employees, Local 963 v.
New Brunswick Liquor Corp.,[1979] 2S.C.R. 227 (* CUPE”"), Dickson J. introduced theidea
that, depending onthelegal and administrative contexts, aspecialized administrativetribunal
with particular expertise, which has been given the protection of aprivative clause, if acting
within itsjurisdiction, could provide an interpretation of its enabling legislation that would
be allowed to stand unless “so patently unreasonable that its construction cannot be
rationally supported by the relevant legislation and demands intervention by the court upon
review” (p. 237). Prior to CUPE, judicia review followed the “preliminary question
doctrine”, which inquired into whether a tribunal had erred in determining the scope of its
jurisdiction. By simply branding anissueas*jurisdictional”, courtscould replace adecision
of thetribunal with onethey preferred, often at the expense of alegidlativeintention that the
matter lie in the hands of the administrative tribunal. CUPE marked a significant turning
point in the approach of courtsto judicial review, most notably in Dickson J.” swarning that
courts “should not be alert to brand asjurisdictional, and therefore subject to broader curial
review, that which may be doubtfully so” (p. 233). Dickson J.’s policy of judicial respect
for administrative decision making marked the beginning of the modern era of Canadian

administrative law.



[36] CUPE did not do away with correctness review altogether and in Bibeault, the
Court affirmed that there are still questions onwhich atribunal must be correct. AsBeetz J.
explained, “the jurisdiction conferred on administrative tribunals and other bodies created
by statuteislimited, and . . . such atribunal cannot by a misinterpretation of an enactment
assume a power not giventoit by thelegislator” (p. 1086). Bibeault introduced the concept
of a “pragmatic and functional analysis’ to determine the jurisdiction of a tribunal,
abandoning the “preliminary question” theory. In arriving at the appropriate standard of
review, courts were to consider a number of factors including the wording of the provision
conferring jurisdiction on thetribunal, the purpose of the enabling statute, the reason for the
existence of the tribunal, the expertise of its members, and the nature of the problem (p.
1088). The new approach would put “renewed emphasis on the superintending and
reforming function of the superior courts’ (p. 1090). The “pragmatic and functional
analysis’, asit cameto be known, was |later expanded to determine the appropriate degree

of deference in respect of various forms of administrative decision making.

[37] In Canada (Director of Investigation and Research) v. Southam Inc., [1997] 1
S.C.R. 748, athird standard of review wasintroduced into Canadian administrativelaw. The
legislative context of that case, which provided astatutory right of appeal from the decision
of a specialized tribunal, suggested that none of the existing standards was entirely
satisfactory. As a result, the reasonableness simpliciter standard was introduced. It asks
whether the tribunal’ s decision was reasonable. If so, the decision should stand; if not, it

must fall. In Southam, lacobucci J. described an unreasonable decision as one that “is not



supported by any reasons that can stand up to a somewhat probing examination” (para. 56)
and explained that the difference between patent unreasonableness and reasonableness
simpliciter isthe“immediacy” or “ obviousness’ of thedefect inthetribunal’ sdecision (para.
57). The defect will appear on the face of a patently unreasonable decision, but where the

decision is merely unreasonable, it will take a searching review to find the defect.

[38] The three standards of review have since remained in Canadian administrative
law, the approach to determining the appropriate standard of review having been refined in

Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982.

[39] The operation of three standards of review has not been without practical and
theoretical difficulties, neither has it been free of criticism. One mgjor problem liesin
distinguishing between the patent unreasonableness standard and the reasonableness
simpliciter standard. The difficulty in distinguishing between those standards contributes
to the problem of choosing theright standard of review. Aneven greater problemliesinthe
application of the patent unreasonabl eness standard, which at times seemsto require parties

to accept an unreasonable decision.

[40] The definitions of the patent unreasonabl eness standard that arise from the case
law tend to focus on the magnitude of the defect and on the immediacy of the defect (see
Toronto (City) v. C.U.P.E., Local 79, [2003] 3 S.C.R. 77, 2003 SCC 63, at para. 78, per
LeBel J.). Thosetwo hallmarks of review under the patent unreasonableness standard have

been used consistently in the jurisprudence to distinguish it from review under the standard



of reasonablenesssimpliciter. Asit had becomeclear that, after Southam, lower courtswere
struggling with the conceptual distinction between patent unreasonableness and
reasonableness simpliciter, lacobucci J., writing for the Court in Law Society of New
Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20, attempted to bring some clarity to
theissue. He explained the different operations of the two deferential standardsasfollows,

at paras. 52-53:

[A] patently unreasonable defect, once identified, can be explained simply and
easily, leaving no real possibility of doubting that the decision is defective. A
patently unreasonable decision has been described as “clearly irrational” or

“evidently not in accordance with reason” . . . . A decision that is patently
unreasonableis so flawed that no amount of curial deference can justify letting
it stand.

A decision may be unreasonabl e without being patently unreasonablewhen
the defect in the decision is less obvious and might only be discovered after
“significant searching or testing” (Southam, supra, at para. 57). Explaining the
defect may require a detailed exposition to show that there are no lines of
reasoning supporting the decision which could reasonably lead that tribunal to
reach the decision it did.

[41] Asdiscussed by LeBel J. at lengthin Toronto (City) v. C.U.P.E., notwithstanding
the increased clarity that Ryan brought to the issue and the theoretical differences between
the standards of patent unreasonableness and reasonableness simpliciter, a review of the
casesrevealsthat any actual difference between them in terms of their operation appearsto
beillusory (see a so the comments of AbellaJ. in Council of Canadianswith Disabilitiesv.
ViaRail Canadalnc.,[2007] 1 S.C.R. 650, 2007 SCC 15, at paras. 101-3). Indeed, eventhis
Court divided when attempting to determine whether a particular decision was “ patently

unreasonable’, athough this should have been self-evident under the existing test (see



C.U.P.E. v. Ontario (Minister of Labour)). Thisresult is explained by the fact that both
standards are based on the idea that there might be multiple valid interpretations of a
statutory provision or answersto alegal dispute and that courts ought not to interfere where
the tribunal’s decision is rationally supported. Looking to either the magnitude or the
immediacy of the defect in the tribunal’ s decision provides no meaningful way in practice
of distinguishing between apatently unreasonabl e and an unreasonabledecision. AsMullan

has explained:

[T]o maintain aposition that it isonly the“clearly irrational” that will crossthe
threshold of patent unreasonableness while irrationality ssimpliciter will not is
to make anonsense of thelaw. Attaching the adjective”clearly” toirrational is
surely atautology. Like“uniqueness’, irrationality either exists or it does not.
There cannot be shades of irrationality.

See D. J. Mullan, “Recent Developments in Standard of Review”, in Canadian Bar

Association (Ontario), Taking the Tribunal to Court: A Practical Guide for Administrative

Law Practitioners (2000), at p. 25.

[42] Moreover, even if one could conceive of asituationinwhich aclearly or highly
irrational decision were distinguishable from a merely irrational decision, it would be
unpal atableto require partiesto accept anirrational decision simply because, onadeferential
standard, theirrationality of the decisionisnot clear enough. It isalsoinconsistent with the
rule of law to retain anirrational decision. AsLeBel J. explained in his concurring reasons

in Toronto (City) v. C.U.P.E., a para. 108:

In the end, the essential question remains the same under both standards:



wasthe decision of the adjudicator taken in accordance with reason? Wherethe
answer is no, for instance because the legislation in question cannot rationally
support the adjudicator’ s interpretation, the error will invalidate the decision,
regardless of whether the standard applied is reasonableness simpliciter or
patent unreasonableness. . . .

See also Voice Construction Ltd. v. Construction & General Workers' Union, Local 92,

[2004] 1 S.C.R. 609, 2004 SCC 23, at paras. 40-41, per LeBel J.

C. Two Sandards of Review

[43] The Court hasmoved from ahighly formalistic, artificia “jurisdiction” test that
could easily be manipulated, to a highly contextual “functional” test that provides great
flexibility but little real on-the-ground guidance, and offers too many standards of review.
What is needed is a test that offers guidance, is not formalistic or artificial, and permits

review where justice requiresit, but not otherwise. A simpler test is needed.

(1) Defining the Concepts of Reasonabless and Correctness

[44] Asexplained above, the patent unreasonabl eness standard was devel oped many
years prior to the introduction of the reasonableness simpliciter standard in Southam. The
intermedi ate standard was devel oped to respond to what the Court viewed asproblemsin the
operation of judicial review in Canada, particularly the perceived all-or-nothing approach
to deference, and in order to create a more finely calibrated system of judicia review (see
alsoL. Sossinand C. M. Flood, “ The Contextual Turn: lacobucci’ sLegacy and the Standard

of Review in Administrative Law” (2007), 57 U.T.L.J. 581). However, the analytical



problems that arise in trying to apply the different standards undercut any conceptual
usefulness created by the inherently greater flexibility of having multiple standards of
review. Though we are of the view that the three-standard model istoo difficult to apply to
justify its retention, now, several years after Southam, we believe that it would be a step
backwards to simply remove the reasonableness simpliciter standard and revert to pre-
Southam law. As we see it, the problems that Southam attempted to remedy with the
introduction of theintermediate standard are best addressed not by three standardsof review,

but by two standards, defined appropriately.

[45] Wetherefore conclude that the two variants of reasonablenessreview should be
collapsed into asingle form of “reasonableness’ review. Theresult isasystem of judicial
review comprising two standards— correctness and reasonabl eness. But therevised system
cannot be expected to be simpler and more workable unless the concepts it employs are

clearly defined.

[46] What does this revised reasonableness standard mean? Reasonablenessisone
of themost widely used and yet most complex legal concepts. Inany areaof thelaw weturn
our attention to, wefind oursel vesdealing with the reasonabl e, reasonablenessor rationality.
But what is a reasonable decision? How are reviewing courts to identify an unreasonable

decision in the context of administrative law and, especially, of judicial review?

[47] Reasonablenessisadeferential standard animated by the principlethat underlies

the development of the two previous standards of reasonableness: certain questions that



come beforeadministrativetribunal sdo not lend themsel vesto one specific, particul ar result.
Instead, they may giveriseto anumber of possible, reasonable conclusions. Tribunalshave
a margin of appreciation within the range of acceptable and rational solutions. A court
conducting a review for reasonableness inquires into the qualities that make a decision
reasonable, referring both to the process of articulating the reasons and to outcomes. In
judicia review, reasonableness is concerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process. Butitisalso concerned
with whether the decision falls within arange of possible, acceptable outcomes which are

defensible in respect of the facts and law.

[48] The move towards a single reasonabl eness standard does not pave the way for
amoreintrusivereview by courtsand does not represent areturn to pre-Southamformalism.
In this respect, the concept of deference, so central to judicial review in administrative law,
has perhaps been insufficiently explored in the caselaw. What does deference mean in this
context? Deference is both an attitude of the court and a requirement of the law of judicial
review. It does not mean that courts are subservient to the determinations of decision
makers, or that courts must show blind reverence to their interpretations, or that they may
be content to pay lip serviceto the concept of reasonablenessreview whilein fact imposing
their own view. Rather, deference imports respect for the decision-making process of
adjudicative bodies with regard to both the facts and the law. The notion of deference “is
rooted in part in arespect for governmental decisions to create administrative bodies with
delegated powers’ (Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554, at p. 596,

per L’ Heureux-Dubé J., dissenting). We agree with David Dyzenhaus where he states that



the concept of “deference asrespect” requires of the courts* not submission but arespectful
attention to the reasons offered or which could be offered in support of adecision”: “The
Politics of Deference: Judicial Review and Democracy”, in M. Taggart, ed., The Province
of Administrative Law (1997), 279, at p. 286 (quoted with approval in Baker, at para. 65, per

L' Heureux-Dubé J.; Ryan, at para. 49).

[49] Deference in the context of the reasonableness standard therefore implies that
courts will give due consideration to the determinations of decision makers. As Mullan
explains, apolicy of deference* recognizesthereality that, in many instances, thoseworking
day to day intheimplementation of frequently complex administrative schemeshave or will
develop aconsiderabledegree of expertise or field sensitivity to theimperatives and nuances
of thelegidativeregime’: D. J. Mullan, “ Establishing the Standard of Review: The Struggle
for Complexity?’ (2004), 17 C.J.A.L.P. 59, at p. 93. In short, deference requiresrespect for
thelegislative choicesto |eave some mattersin the hands of administrative decision makers,
for the processes and determinationsthat draw on particular expertise and experiences, and
for the different roles of the courts and administrative bodies within the Canadian

constitutional system.

[50] Asimportant asit isthat courts have a proper understanding of reasonableness
review as adeferential standard, it is aso without question that the standard of correctness
must be maintained in respect of jurisdictional and some other questions of law. This
promotesjust decisions and avoidsinconsi stent and unauthorized application of law. When

applying the correctness standard, areviewing court will not show deferenceto thedecision



maker’ s reasoning process; it will rather undertake its own analysis of the question. The
analysis will bring the court to decide whether it agrees with the determination of the
decision maker; if not, the court will substitute itsown view and provide the correct answer.

From the outset, the court must ask whether the tribunal’ s decision was correct.

(2) Determining the Appropriate Standard of Review

[51] Having dealt with the nature of the standards of review, we now turn our
attention to themethod for sel ecting the appropriate standard inindividual cases. Aswewill
now demonstrate, questionsof fact, discretion and policy aswell asquestionswherethelegal
issues cannot be easily separated from the factual issues generally attract a standard of
reasonablenesswhile many legal issues attract astandard of correctness. Some legal issues,

however, attract the more deferential standard of reasonableness.

[52] Theexistenceof aprivativeor preclusive clause givesriseto astrongindication
of review pursuant to the reasonableness standard. This conclusion is appropriate because
aprivative clause is evidence of Parliament or alegislature' s intent that an administrative
decision maker be given greater deference and that interference by reviewing courts be
minimized. This does not mean, however, that the presence of a privative clause is
determinative. The rule of law requires that the constitutional role of superior courts be
preserved and, as indicated above, neither Parliament nor any legislature can completely
removethe courts’ power to review the actions and decisions of administrative bodies. This

power isconstitutionally protected. Judicial review isnecessary to ensurethat the privative



clause is read in its appropriate statutory context and that administrative bodies do not

exceed their jurisdiction.

[53] Where the question is one of fact, discretion or policy, deference will usually
apply automatically (Mossop, at pp. 599-600; Dr. Q, at para. 29; Suresh, at paras. 29-30).
We believethat the same standard must apply to the review of questionswherethelegal and

factual issues are intertwined with and cannot be readily separated.

[54] Guidancewith regard to the questionsthat will be reviewed on areasonableness
standard can be found in the existing case law. Deference will usually result where a
tribunal is interpreting its own statute or statutes closely connected to its function, with
which it will have particular familiarity: Canadian Broadcasting Corp. v. Canada (Labour
Relations Board), [1995] 1 S.C.R. 157, at para. 48; Toronto (City) Board of Education v.
O.SST.F., Didtrict 15, [1997] 1 S.C.R. 487, at para. 39. Deference may also be warranted
where an administrative tribunal has developed particular expertise in the application of a
general common law or civil law rule in relation to a specific statutory context: Toronto
(City) v. C.U.P.E., at para. 72. Adjudication in labour law remains a good example of the
relevance of this approach. The case law has moved away considerably from the strict
position evidenced in McLeod v. Egan, [1975] 1 S.C.R. 517, where it was held that an
administrative decision maker will alwaysrisk having itsinterpretation of an external statute

set aside upon judicial review.

[55] A consideration of the following factors will lead to the conclusion that the



decision maker should be given deference and a reasonabl eness test applied:

* A privatve clause: this is a statutory direction from Parliament or a

legidlature indicating the need for deference.

* A discrete and specia administrative regime in which the decision maker

has special expertise (labour relations for instance).

* The nature of the question of law. A question of law that is of “central
importance to the legal system . . . and outside the . . . specialized area of
expertise” of the administrative decison maker will always attract a
correctness standard (Toronto (City) v. C.U.P.E., at para. 62). On the other
hand, a question of law that does not rise to this level may be compatible

with a reasonabl eness standard where the two above factors so indicate.

[56] If these factors, considered together, point to a standard of reasonableness, the
decision maker’'s decision must be approached with deference in the sense of respect
discussed earlier in these reasons. There is nothing unprincipled in the fact that some
guestions of law will be decided on the basis of reasonableness. It simply meansgiving the
adjudicator’s decision appropriate deference in deciding whether a decision should be

upheld, bearing in mind the factors indicated.

[57] An exhaustive review is not required in every case to determine the proper



standard of review. Here again, existing jurisprudence may be helpful in identifying some
of the questions that generally fall to be determined according to the correctness standard
(Cartaway Resources Corp. (Re), [2004] 1 S.C.R. 672, 2004 SCC 26). This simply means
that the analysis required is aready deemed to have been performed and need not be

repeated.

[58] For example, correctness review has been found to apply to constitutional
questions regarding the division of powers between Parliament and the provinces in the
Constitution Act, 1867: Westcoast Energy Inc. v. Canada (National Energy Board), [1998]
1 S.C.R. 322. Such questions, aswell as other constitutional issues, are necessarily subject
to correctness review because of the unique role of s. 96 courts as interpreters of the
Constitution: Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504,

2003 SCC 54; Mullan, Administrative Law, at p. 60.

[59] Administrative bodies must also be correct in their determinations of true
guestions of jurisdiction or vires. We mention true questions of viresto distance ourselves
from the extended definitions adopted before CUPE. It is important here to take a robust
view of jurisdiction. We neither wish nor intend to return to the jurisdiction/preliminary
guestion doctrine that plagued the jurisprudencein thisareafor many years. “Jurisdiction”
isintended in the narrow sense of whether or not the tribunal had the authority to make the
inquiry. Inother words, true jurisdiction questions arise where the tribunal must explicitly
determine whether its statutory grant of power gives it the authority to decide a particular

matter. Thetribunal must interpret the grant of authority correctly or itsaction will befound



to beultraviresor to constitute awrongful decline of jurisdiction: D. J. M. Brown and J. M.
Evans, Judicial Review of Administrative Action in Canada (loose-leaf), at pp. 14-3 to 14-6.
An example may be found in United Taxi Drivers Fellowship of Southern Alberta v.
Calgary (City), [2004] 1 S.C.R. 485, 2004 SCC 19. In that case, the issue was whether the
City of Cagary was authorized under the relevant municipal acts to enact bylaws limiting
the number of taxi plate licences (para. 5, per Bastarache J.). That case involved the
decision-making powers of amunicipality and exemplifiesatrue question of jurisdiction or
vires. These questionswill be narrow. Wereiterate the caution of Dickson J. in CUPE that

reviewing judges must not brand as jurisdictional issues that are doubtfully so.

[60] Asmentioned earlier, courts must al so continue to substitute their own view of
the correct answer where the question at issue is one of general law “that is both of central
importance to the legal system as awhole and outside the adjudicator’ s specialized area of
expertise” (Toronto (City) v. C.U.P.E., at para. 62, per LeBel J.). Because of their impact
on the administration of justice as a whole, such questions require uniform and consistent
answers. Such was the case in Toronto (City) v. C.U.P.E., which dealt with complex
common law rules and conflicting jurisprudence on the doctrines of resjudicata and abuse
of process — issues that are at the heart of the administration of justice (see para. 15, per

Arbour J.).

[61] Questions regarding the jurisdictional lines between two or more competing
specialized tribunal s have al so been subject to review on a correctness basis: Regina Police

Assn. Inc. v. Regina (City) Board of Police Commissioners, [2000] 1 S.C.R. 360, 2000 SCC



14; Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Quebec

(Attorney General), [2004] 2 S.C.R. 185, 2004 SCC 39.

[62] In summary, the process of judicial review involves two steps. First, courts
ascertain whether the jurisprudence has already determined in a satisfactory manner the
degree of deferenceto be accorded with regard to aparticular category of question. Second,
where the first inquiry proves unfruitful, courts must proceed to an analysis of the factors

making it possible to identify the proper standard of review.

[63] The existing approach to determining the appropriate standard of review has
commonly been referred to as “pragmatic and functional”. That name is unimportant.
Reviewing courts must not get fixated on the label at the expense of aproper understanding
of what theinquiry actually entails. Becausethe phrase* pragmatic and functional approach”
may have misguided courtsin the past, we prefer to refer simply to the “ standard of review

anaysis’ in the future.

[64] The analysis must be contextual. As mentioned above, it is dependent on the
application of a number of relevant factors, including: (1) the presence or absence of a
privative clause; (2) the purpose of the tribunal as determined by interpretation of enabling
legidation; (3) the nature of the question at issue, and; (4) the expertise of the tribunal. In
many cases, it will not be necessary to consider all of the factors, as some of them may be

determinative in the application of the reasonableness standard in a specific case.



D. Application

[65] Returning to the instant appeal and bearing in mind the foregoing discussion,
we must determine the standard of review applicable to the adjudicator’ s interpretation of
the PSLRA, in particular ss. 97(2.1) and 100.1, and s. 20 of the Civil Service Act. That
standard of review must then be applied to the adjudicator’ sdecision. In order to determine
the applicable standard, we will now examine the factors relevant to the standard of review

analysis.

(1) Proper Standard of Review on the Statutory Interpretation Issue

[66] The specific question on thisfront is whether the combined effect of s. 97(2.1)
and s. 100.1 of the PSLRA permits the adjudicator to inquire into the employer’ sreason for
dismissing an employee with notice or pay in lieu of notice. Thisisaquestion of law. The
guestion to be answered is therefore whether in light of the privative clause, the regime
under which the adjudicator acted, and the nature of the question of law involved, astandard

of correctness should apply.

[67] The adjudicator was appointed and empowered under the PSLRA; s. 101(1) of
that statute contains afull privative clause, stating in no uncertain terms that “every order,
award, direction, decision, declaration or ruling of . . . an adjudicator isfinal and shall not
be questioned or reviewed in any court”. Section 101(2) addsthat “[n]o order shall be made

or process entered, and no proceedings shall be taken in any court, whether by way of



injunction, judicial review, or otherwise, to question, review, prohibit or restrain . . . an
adjudicator in any of itsor hisproceedings.” Theinclusion of afull privative clausein the

PSLRA givesriseto astrongindication that the reasonableness standard of review will apply.

[68] The nature of the regime aso favours the standard of reasonableness. This
Court has often recognized the relative expertise of labour arbitrators in the interpretation
of collective agreements, and counselled that the review of their decisions should be
approached with deference: CUPE, at pp. 235-36; Canada Safeway Ltd. v. RWDSU, Local
454,11998] 1 S.C.R. 1079, at para. 58; Voice Construction, at para. 22. The adjudicator in
this case was, in fact, interpreting his enabling statute. Although the adjudicator was
appointed on an ad hoc basis, he was selected by the mutual agreement of the parties and,
at an institutional level, adjudicators acting under the PSLRA can be presumed to hold
relative expertiseintheinterpretation of thelegislation that givesthemtheir mandate, aswell
as related legidation that they might often encounter in the course of their functions. See
Alberta Union of Provincial Employeesv. Lethbridge Community College. Thisfactor also

suggests a reasonabl eness standard of review.

[69] The legidative purpose confirms this view of the regime. The PSLRA
establishesatime- and cost-effective method of resolving employment disputes. It provides
an dternative to judicial determination. Section 100.1 of the PS.RA defines the
adjudicator’s powers in deciding a dispute, but it also provides remedial protection for
employees who are not unionized. The remedial nature of s. 100.1 and its provision for

timely and binding settlements of disputes also imply that a reasonableness review is



appropriate.

[70] Finaly, the nature of the legal question at issue is not one that is of centra
importanceto thelegal system and outside the specialized expertise of the adjudicator. This

also suggests that the standard of reasonableness should apply.

[71] Considering the privative clause, the nature of the regime, and the nature of the
guestion of law here at issue, we conclude that the appropriate standard is reasonableness.
We must now apply that standard to the issue considered by the adjudicator in his

preliminary ruling.

(2) Wasthe Adjudicator’s Interpretation Unreasonable?

[72] Whilewe arerequired to give deferenceto the determination of the adjudicator,
considering the decision in the preliminary ruling as awhole, we are unable to accept that
it reaches the standard of reasonableness. The reasoning process of the adjudicator was
deeply flawed. It relied on and led to a construction of the statute that fell outside the range

of admissible statutory interpretations.

[73] The adjudicator considered the New Brunswick Court of Appeal decision in
Chalmers(Dr. Everett) Hospital v. Millsaswell asamendments made to the PS_LRAn 1990
(S.N.B. 1990, c. 30). Under the former version of the Act, an employee could grieve “with

respect to . . . disciplinary action resulting in discharge, suspension or afinancial penalty”



(s. 92(1)). The amended legidation grants the right to grieve “with respect to discharge,
suspension or afinancial penalty” (PSLRA, s. 100.1(2)). The adjudicator reasoned that the
referential incorporation of s. 97(2.1) in s. 100.1(5) “necessarily means that an adjudicator
has jurisdiction to make the determination described in subsection 97(2.1), i.e. that an
employee has been discharged or otherwise disciplined for cause” (p. 5). Hefurther stated
that an employer “cannot avoid an inquiry into its real reasons for a discharge, or exclude

resort to subsection 97(2.1), by simply stating that cause is not alleged” (ibid. (emphasis

added)). Theadjudicator concluded that he coul d determinewhether adischarge purportedly

with notice or pay in lieu of notice wasin reality for cause.

[74] Theinterpretation of the law isalways contextual. Thelaw does not operatein
avacuum. The adjudicator was required to take into account the legal context in which he
was to apply the law. The employment relationship between the parties in this case was
governed by private law. The contractual terms of employment could not reasonably be
ignored. That is made clear by s. 20 of the Civil Service Act. Under the ordinary rules of
contract, theemployer isentitled to discharge an employeefor cause, with notice or with pay
in lieu of notice. Where the employer chooses to exercise its right to discharge with
reasonable notice or pay in lieu thereof, the employer is not required to assert cause for
discharge. The grievance process cannot have the effect of changing the terms of the
contract of employment. The respondent chose to exercise its right to terminate without
aleging cause in this case. By giving the PSLRA an interpretation that allowed him to
inquireinto the reasonsfor discharge where the employer had the right not to provide— or

even have — such reasons, the adjudicator adopted a reasoning process that was



fundamentally inconsi stent with the employment contract and, thus, fatally flawed. For this
reason, the decision does not fall within therange of acceptable outcomesthat are defensible

in respect of the facts and the law.

[75] Thedecisionof theadjudicator treated the appell ant, anon-unionized employee,
asaunionized employee. Hisinterpretation of the PSLRA, which permits an adjudicator to
inquireinto thereasonsfor discharge where noticeis given and, under s. 97(2.1), substitute
a penalty that he or she determines just and reasonable in the circumstances, creates a
requirement that the employer show cause before dismissal. There can benojustificationfor
this; no reasonable interpretation can lead to that result. Section 100.1(5) incorporates s.
97(2.1) by reference into the determination of grievances brought by non-unionized
employees. The employees subject to the PSLRA are usually unionized and the terms of
their employment are determined by collective agreement; s. 97(2.1) explicitly refersto the
collective agreement context. Section 100.1(5) referentially incorporatess. 97(2.1) mutatis
mutandis into the non-collective agreement context so that non-unionized employees who
are discharged for cause and without notice have the right to grieve the discharge and have
the adjudicator substitute another penalty as seemsjust and reasonabl ein the circumstances.
Therefore, the combined effect of s. 97(2.1) and s. 100.1 cannot, on any reasonable
interpretation, remove the employer’s right under contract law to discharge an employee

with reasonabl e notice or pay in lieu of notice.

[76] Theinterpretation of the adjudicator was simply unreasonabl e in the context of

the legidlative wording and the larger labour context in which it isembedded. It must be set



aside. Nevertheless, it must be acknowledged that his interpretation of the PSLRA was
ultimately inconsequential to the overall determination of the grievance, since the
adjudicator made no finding as to whether the discharge was or was not, in fact, for cause.
Thedecision onthemerits, whichresulted in an order that the appellant bereinstated, instead
turned on the adjudi cator’ sdecision on aseparateissue— whether the appel lant wasentitled
toand, if so, received procedural fairnesswith regard to theemployer’ sdecisionto terminate
his employment. Thisissueisdiscrete and isolated from the statutory interpretation issue,

and it raises very different considerations.

V. Issue 2: Review of the Adjudicator’s Procedura Fairness Determination

[77] Procedural fairness has many faces. Itisat issuewhere an administrative body
may have prescribed rules of procedure that have been breached. It isalso concerned with
general principlesinvolving theright to answer and defence where one’ srights are affected.
In this case, the appellant raised in his grievance letter that the reasons for the employer’s
dissatisfaction were not specified and that he did not have a reasonable opportunity to
respond to the employer’s concerns. There was, in his view, lack of due process and a

breach of procedural fairness.

[78] Theprocedural fairnessissuewasdealt with only briefly by the Court of Appeal.
Robertson J.A. mentioned at the end of hisreasonsthat aduty of fairnessdid not ariseinthis
case since the appellant had been terminated with notice and had exercised his right to

grieve. Before this Court, however, the appellant argued that he was entitled to procedural



fairness as aresult of this Court’ sjurisprudence. Although ultimately we do not agree with

the appellant, his contention raises important issues that need to be examined more fully.

A. Duty of Fairness

[79] Procedural fairness is a cornerstone of modern Canadian administrative law.
Public decision makersarerequired to act fairly in coming to decisionsthat affect therights,
privileges or interests of an individual. Thus stated the principle is easy to grasp. It is not,
however, aways easy to apply. As has been noted many times, “the concept of procedural
fairnessis eminently variable and its content isto be decided in the specific context of each
case” (Knight, at p. 682; Baker, at para. 21; Moreau-Bérubé v. New Brunswick (Judicial

Council), [2002] 1 S.C.R. 249, 2002 SCC 11, & paras. 74-75).

[80] This case raisestheissue of the extent to which aduty of fairness appliesto the
dismissal of a public employee pursuant to a contract of employment. The grievance
adjudicator concluded that the appellant had been denied procedural fairnessbecause he had
not been granted a hearing by the employer before being dismissed with four months’ pay
in lieu of notice. This conclusion was said to flow from this Court’s decision in Knight,
where it was held that the holder of an office “at pleasure’” was entitled to be given the
reasons for his or her dismissal and an opportunity to be heard before being dismissed (p.

683).

[81] We are of the view that the principles established in Knight relating to the



applicability of aduty of fairnessin the context of public employment merit reconsideration.
While the majority opinion in Knight properly recognized the important place of ageneral
duty of fairnessin administrative law, in our opinion, it incorrectly analyzed the effects of
acontract of employment on such aduty. The majority in Knight proceeded on the premise
that a duty of fairness based on public law applied unless expressly excluded by the
employment contract or the statute (p. 681), without consideration of the terms of the
contract with regard to fairnessissues. It also upheld the distinction between office holders
and contractual employeesfor procedural fairness purposes(pp. 670-76). Inour view, what
matters is the nature of the employment relationship between the public employee and the
public employer. Where a public employee is employed under a contract of employment,
regardless of hisor her status as a public office holder, the applicable law governing his or
her dismissal isthe law of contract, not general principles arising out of public law. What
Knight truly stands for is the principle that there is aways a recourse available where the
employeeisan office holder and the applicablelaw leaveshim or her without any protection

whatsoever when dismissed.

[82] This conclusion does not detract from the general duty of fairness owed by
administrative decision makers. Rather it acknowledges that in the specific context of
dismissal from public employment, disputes should be viewed through the lens of contract

law rather than public law.

[83] In order to understand why a reconsideration of Knight is warranted, it is

necessary to review the development of the duty of fairnessin Canadian administrative law.



Aswe shall seg, its development in the public employment context was intimately related
to the distinction between public office holders and contractual employees, a distinction
which, in our view, has become increasingly difficult to maintain both in principle and in

practice.

(1) ThePreliminary Issue of Jurisdiction

[84] Before dealing with the scope of the duty of fairnessin this case, aword should
be said about the respondent’s preliminary objection to the jurisdiction of the adjudicator
under the PSLRA to consider procedural fairness. The respondent argues that allowing
adjudicators to consider procedural fairness risks granting them the inherent powers of a
court. We disagree. We can see nothing problematic with a grievance adjudicator
considering a public law duty of fairness issue where such a duty exists. It falls squarely
within the adjudicator’ s task to resolve a grievance. However, aswill be explained below,
the proper approach is to first identify the nature of the employment relationship and the
applicable law. Where, as here, the relationship is contractual, apublic law duty of fairness

is not engaged and therefore should play no role in resolving the grievance.

(2) The Development of the Duty of Fairnessin Canadian Public Law

[85] In Canada, the modern concept of procedural fairnessinadministrativelaw was
inspired by the House of Lords' landmark decision in Ridge v. Baldwin, [1963] 2 All E.R.

66, a case which involved the summary dismissal of the chief constable of Brighton. The



House of Lords declared the chief constable's dismissal a nullity on the grounds that the
administrative body which had dismissed him had failed to provide the reasons for his
dismissal or to accord him an opportunity to be heard in violation of the rules of natural
justice. Central to the reasoning in the case was Lord Reid's distinction between (i)
master-servant relationships (i.e. contractual employment), (ii) offices held “at pleasure’,
and (iii) offices where there must be cause for dismissal, which included the chief
constable sposition. According to Lord Reid, only thelast category of personswasentitled
to procedural fairnessin relation to their dismissal since both contractual employees and
office holders employed “at pleasure” could be dismissed without reason (p. 72). Asthe
authors Wade and Forsyth note that, after a period of retreat from imposing procedural
fairness requirements on administrative decision makers, Ridge v. Baldwin “marked an
important changeof judicial policy, indicating that natural justicewasrestored to favour and
would be applied on awide basis” (W. Wade and C. Forsyth, Administrative Law (8th ed.

2000), at p. 438).

[86] The principles established by Ridge v. Baldwin were followed by this Court in
Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police, [1979] 1
S.C.R. 311. Nicholson, like its U.K. predecessor, marked the return to alessrigid approach
to natural justicein Canada (see Brown and Evans, at pp. 7-5 to 7-9). Nicholson concerned
the summary dismissal of a probationary police officer by a regional board of police
commissioners. Laskin C.J., for the mgjority, at p. 328, declared the dismissal void on the
ground that the officer fell into Lord Reid’ sthird category and was therefore entitled to the

same procedural protections as in Ridge v. Baldwin.



[87] Although Ridge v. Baldwin and Nicholson were concerned with procedural
fairnessin the context of the dismissal of public office holders, the concept of fairness was
quickly extended to other types of administrative decisions (see e.g. Martineau v. Matsqui
Institution Disciplinary Board, [1980] 1 S.C.R. 602; Kane v. Board of Governors of the
University of British Columbia, [1980] 1 S.C.R. 1105; Attorney General of Canada v. Inuit
Tapirisat of Canada, [1980] 2 S.C.R. 735). In Cardinal v. Director of Kent Institution,
[1985] 2 S.C.R. 643, Le Dain J. stated that the duty of fairnesswasageneral principleof law

applicableto all public authorities:

ThisCourt hasaffirmed that thereis, asageneral common law principle, aduty
of procedural fairnesslying on every public authority making an administrative
decision which is not of a legidative nature and which affects the rights,
privileges or interests of an individual . . . . [p. 653]

(See also Baker, at para. 20.)

[88] InKnight, the Court relied on the statement of Le Dain J. in Cardinal v. Director
of Kent Institution that the existence of a general duty to act fairly will depend on “(i) the
nature of the decision to be made by the administrative body; (ii) the relationship existing
between that body and the individual; and (iii) the effect of that decision ontheindividual’s

rights’ (Knight, at p. 669).

[89] The dispute in Knight centred on whether a board of education had failed to

accord procedural fairness when it dismissed a director of education with three months



notice pursuant to his contract of employment. The main issue was whether the director’s
employment relationship with the school board was one that attracted a public law duty of
fairness. L’ Heureux-Dubé J., for the majority, held that it did attract such a duty on the
ground that the director’s position had a “strong ‘ statutory flavour’” and could thus be
qualified as a public office (p. 672). In doing so, she specifically recognized that, contrary
to Lord Reid’ s holding in Ridge v. Baldwin, holders of an office “at pleasure’, were also
entitled to procedura fairness before being dismissed (pp. 673-74). The fact that the
director’ s written contract of employment specifically provided that he could be dismissed
with three months' notice was held not to be enough to displace a public law duty to act

fairly (p. 681).

[90] From these foundational cases, procedural fairness has grown to become a
central principle of Canadian administrative law. Its overarching purposeis not difficult to
discern: administrative decision makers, in the exercise of public powers, should act fairly
in coming to decisions that affect the interests of individuals. In other words, “[t]he
observanceof fair proceduresiscentral to thenotion of the‘just’ exercise of power” (Brown
and Evans, at p. 7-3). What is less clear, however, is whether this purpose is served by
imposing public law procedural fairness requirements on public bodies in the exercise of

their contractual rights as employers.

(3) Procedural Fairnessin the Public Employment Context

[91] Ridge v. Baldwin and Nicholson established that a public employee'sright to



procedural fairness depended on hisor her status asan office holder. While Knight extended
a duty of fairness to office holders during pleasure, it nevertheless upheld the distinction
between office holders and contractual employees as an important criterion in establishing
whether aduty of fairnesswasowed. Courtshave continued to rely onthisdistinction, either
extending or denying procedural protections depending on the characterization of the public
employee’s legal status as an office holder or contractua employee (see e.g. Reglin v.
Creston (Town) (2004), 34 C.C.E.L. (3d) 123, 2004 BCSC 790; Gismondi v. Toronto (City)
(2003), 64 O.R. (3d) 688 (C.A.); Seshiav. Health Sciences Centre (2001), 160 Man. R. (2d)
41, 2001 MBCA 151; Rosen v. Saskatoon District Health Board (2001), 202 D.L.R. (4th)
35, 2001 SKCA 83; Hanisv. Teevan (1998), 111 O.A.C. 91; Gerrard v. Sackville (Town)

(1992), 124 N.B.R. (2d) 70 (C.A.)).

[92] In practice, aclear distinction between office holdersand contractual employees

has been difficult to maintain:

Although the law makes such a sharp distinction between office and service
intheory, in practice it may bedifficult to tell which iswhich. For tax purposes
“office” haslong been defined asa*“ subsisting, permanent substantive position
which has an existence independent of the person who fills it”, but for the
purposes of natural justice the test may not be the same. Nor need an office
necessarily be statutory, although nearly al public offices of importance in
administrative law are statutory. A statutory public authority may have many
employeeswho arein law merely its servants, and others of higher gradeswho
are office-holders.

(Wade and Forsyth, at pp. 532-33)

[93] Lord Wilberforce noted that attempting to separate office holders from



contractual employees

involves the risk of a compartmental approach which, although convenient as
asolvent, may lead to narrower distinctions than are appropriate to the broader
issues of administrative law. A comparative list of situationsin which persons
have been held entitled or not entitled to a hearing, or to observation of rules of
natural justice, according to the master and servant test, looksillogical and even
bizarre.

(Malloch v. Aberdeen Corp., [1971] 2 All E.R. 1278 (H.L.), at p. 1294)

[94] There is no reason to think that the distinction has been easier to apply in
Canada. In Knight, as has been noted, the mgjority judgment relied on whether the public

employee’s position had a “strong ‘ statutory flavour’” (p. 672), but as Brown and Evans
observe, “there is no simple test for determining whether there is a sufficiently strong
‘statutory flavour’ to ajob for it to be classified as an ‘office’” (p. 7-19). This has led to
uncertainty asto whether procedural fairness attachesto particular positions. For instance,
there are conflicting decisions on whether the position of a “middle manager” in a
municipality is sufficiently important to attract a duty of fairness (compare Gismondi, at
para. 53, and Hughes v. Moncton (City) (1990), 111 N.B.R. (2d) 184 (Q.B.), aff'd (1991),
118 N.B.R. (2d) 306 (C.A.)). Similarly, physiciansworking in the public health system may

or may not be entitled to aduty of fairness (compare Seshia and Rosen v. Saskatoon District

Health Board, [2000] 4 W.W.R. 606, 2000 SK QB 40).

[95] Further complicating thedistinctionisthefact that public employment isfor the
most part now viewed as a regular contractual employment relationship. The traditional

position at common law wasthat public servants wereliterally “ servants of the Crown” and



could therefore be dismissed at will. However, it is now recognized that most public

employeesareemployed onacontractual basis: Wellsv. Newfoundland, [1999] 3S.C.R. 199.

[96] WEells concerned the dismissal without compensation of a public office holder
whose position had been abolished by statute. The Court held that, whileWells' positionwas
created by statute, his employment relationship with the Crown was contractual and
therefore he was entitled to be compensated for breach of contract according to ordinary
private law principles. Indeed, Wells recognized that most civil servants and public officers
are employed under contracts of employment, either as members of unions bound by
collective agreements or as non-unionized employees under individual contracts of
employment (paras. 20-21 and 29-32). Only certain officers, like ministers of the Crown and
“otherswhofulfill constitutionally defined stateroles’, do not haveacontractual relationship
with the Crown, since the terms of their positions cannot be modified by agreement (Wells,

at paras. 29-32).

[97] The effect of Wells, as Professors Hogg and Monahan note, is that

[t]he government’s common law relationship with its employees will now be
governed, for the most part, by the general law of contract, in the same way as
private employment relationships. Thisdoes not mean that governments cannot
provide for aright to terminate employment contracts at pleasure. However, if
the government wishes to have such a right, it must either contract for it or
make provision (expressly or by necessary implication) by way of statute.

(P. W. Hogg and P. J. Monahan, Liability of the Crown (3rd ed. 2000), at
p. 240)



Theimportant point for our purposesisthat Wells confirmed that most public office holders
have a contractual employment relationship. Of course, office holders positions will also
often be governed by statute and regul ations, but the essence of the employment relationship
is still contractual. In this context, attempting to make a clear distinction between office
holders and contractual employees for the purposes of procedural fairness becomes even

more difficult.

[98] If the distinction has become difficult to maintain in practice, it is aso
increasingly hard to justify in principle. There would appear to be three main reasons for
distinguishing between office holders and contractual employees and for extending

procedural fairness protectionsonly to theformer, all of which, inour view, are problematic.

[99] First, historically, officeswere viewed asaform of property, and thus could be
recovered by the office holder who wasremoved contrary to the principlesof natural justice.
Employees who were dismissed in breach of their contract, however, could only sue for
damages, since specific performance is not generally available for contracts for personal
service (Wade and Forsyth, at pp. 531-32). This conception of public office haslong since

faded from our law: public offices are no longer treated as aform of private property.

[100] A second and more persuasive reason for the distinction isthat dismissal from
public office involves the exercise of delegated statutory power and should therefore be

subject to public law controls like any other administrative decision (Knight, at p. 675;



Malloch, at p. 1293, per Lord Wilberforce). In contrast, the dismissal of a contractual

employee only implicates a public authority’s private law rights as an employer.

[101] A third reason is that, unlike contractual employees, office holders did not
typically benefit from contractual rights protecting them from summary discharge. Thiswas
true of the public office holdersin Ridgev. Baldwin and Nichol son. Indeed, in both casesthe
statutory language purported to authorize dismissal without notice. The holders of an office
“at pleasure” were in an even more tenuous position since by definition they could be
dismissed without notice and without reason (Nicholson, at p. 323; Black’sLaw Dictionary
(8th ed. 2004), at p. 1192 “pleasure appointment”). Because of thisrelativeinsecurity it was
seento bedesirabletoimpose minimal procedural requirementsin order to ensurethat office
holderswere not deprived of their positions arbitrarily (Nicholson, at pp. 322-23; Knight, at

pp. 674-75; Wade and Forsyth, at pp. 536-37).

[102] In our view, the existence of a contract of employment, not the public
employee’'s status as an office holder, is the crucial consideration. Where a public office
holder is employed under a contract of employment the justifications for imposing a public

law duty of fairness with respect to his or her dismissal lose much of their force.

[103] Where the employment relationship is contractual, it becomes difficult to see
how a public employer is acting any differently in dismissing a public office holder and a
contractual employee. In both cases, it would seem that the public employer is merely

exercising its private law rights as an employer. For instance, in Knight, the director’s



position wasterminated by aresol ution passed by the board of education pursuant to statute,
but it wasdonein accordance with the contract of employment, which provided for dismissal
on threemonths' notice. Similarly, the appellant in this case was dismissed pursuant to s. 20
of the New Brunswick Civil Service Act, but that section provides that the ordinary rules of
contract govern dismissal. He could therefore only be dismissed for just cause or on
reasonable notice, and any failure to do so would giveriseto aright to damages. In seeking
to end the employment relationship with four months' pay in lieu of notice, the respondent
was acting no differently than any other employer at common law. In Wells, Mgjor J. noted

that public employment had all of the features of a contractual relationship:

A common-senseview of what it meansto work for the government suggests
that these relationships have all the hallmarks of contract. There are
negotiations leading to agreement and employment. This gives rise to
enforceabl e obligations on both sides. The Crown isacting much asan ordinary
citizen would, engaging in mutually beneficial commercial relations with
individual and corporate actors. Although the Crown may have statutory
guidelines, theresult is still acontract of employment. [Emphasis added; para.
22]

If the Crown is acting as any other private actor would in hiring its employees, then it

follows that the dismissal of its employees should be viewed in the same way.

[104] Furthermore, whilepubliclaw isrightly concerned with preventing thearbitrary
exercise of delegated powers, the good faith exercise of the contractual rights of an
employer, such astheright to end the employment rel ationship on reasonabl e notice, cannot
bequalified asarbitrary. Wheretheterms of the employment contract were explicitly agreed

to, it will be assumed that procedural fairnesswasdealt with by the parties (see, for example,



in the context of collective agreements. School District No. 5 (Southeast Kootenay) and
B.C.T.F. (Yellowaga) (Re) (2000), 94 L.A.C. (4th) 56). If, however, the contract of
employment issilent, thefundamental termswill be supplied by the common law or the civil

law, in which case dismissal may only be for just cause or on reasonabl e notice.

[105] In the context of this appeal, it must be emphasized that dismissal with
reasonable notice is not unfair per se. An employer’s right to terminate the employment
relationship with due noticeissimply the counterpart to the employee’ sright to quit with due
notice (G. England, Employment Law in Canada (4th ed. (loose-leaf)), at para. 13.3). It is
awel|-established principle of the common law that, unless otherwise provided, both parties
to an employment contract may end the relationship without alleging cause so long as they
provide adequate notice. An employer’s right to terminate on reasonable notice must be
exercised within the framework of an employer’ s general obligations of good faith and fair
dealing: Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 701, at para. 95. But the
good faith exercise of acommon law contractual right to dismiss with notice does not give
rise to concerns about the illegitimate exercise of public power. Moreover, as will be
discussed bel ow, where public employersdo act in bad faith or engagein unfair dealing, the
privatelaw providesamore appropriate form of relief and thereisno reason that they should

be treated differently than private sector employers who engage in similar conduct.

[106] Of course, a public authority must abide by any statutory restrictions on the
exerciseof itsdiscretion asan employer, regardless of theterms of an employment contract,

and failureto do so may giveriseto apubliclaw remedy. A public authority cannot contract



out of its statutory duties. But where a dismissal decision is properly within the public
authority’ spowersand istaken pursuant to acontract of employment, thereisno compelling

public law purpose for imposing a duty of fairness.

[107] Nor is the protection of office holders a justification for imposing a duty of
fairness when the employee is protected from wrongful dismissal by contract. The
appellant’ s situation provides a good illustration of why thisis so. As an office holder, the
appellant was employed “at pleasure”, and could therefore be terminated without notice or
reason (Interpretation Act, R.S.N.B. 1973, c. 1-13, s. 20). However, he was aso a civil
servant and, pursuant to s. 20 of the Civil Service Act, his dismissal was governed by the
ordinary rules of contract. If his employer had dismissed him without notice and without
cause he would have been entitled to claim damages for breach of contract. Even if he was
dismissed with notice, it was open to him to challenge the length of notice or amount of pay
in lieu of notice given. On the facts, the respondent gave the appellant four months worth
of pay inlieu of notice, which hewas successful in having increased to eight months before

the grievance adjudicator.

[108] Itistruethat the remedy of reinstatement isnot available for breach of contract
at common law. In this regard, it might be argued that contractual remedies, on their own,
offer insufficient protection to office holders (see de Smith, Wool f & Jowell: Judicial Review
of Administrative Action (5th ed. 1995), at p. 187). However, it must be kept in mind that
breach of apublic law duty of fairness also does not lead to full reinstatement. The effect of

a breach of procedural fairnessisto render the dismissal decision void ab initio (Ridge v.



Baldwin, at p. 81). Accordingly, the employment is deemed to have never ceased and the
office holder is entitled to unpaid wages and benefits from the date of the dismissal to the
date of judgment (see England, at para. 17.224). However, an employer isfreeto follow the
correct procedureand dismissthe office holder again. A breach of theduty of fairnesssimply
requires that the dismissal decision be retaken. It therefore is incorrect to equate it to

reinstatement (see Malloch, at p. 1284).

[109] In addition, a public law remedy can lead to unfairness. The amount of unpaid
wages and benefits an office holder is entitled to will be afunction of the length of timethe
judicial process hastaken to wend itsway to afinal resolution rather than criteriarelated to
theemployee’ ssituation. Furthermore, in principle, thereisno duty to mitigate since unpaid
wages are not technically damages. As aresult, an employee may recoup much more than

he or she actually lost (see England, at para. 17.224).

[110] In contrast, the privatelaw offersamore principled and fair remedy. Thelength
of notice or amount of pay in lieu of notice an employeeis entitled to depends on a number
of factors including length of service, age, experience and the availability of alternative
employment (see Wallace, at paras. 81 ff.). The notice period may be increased if it is
established that the employer acted in bad faith or engaged in unfair dealing when acting to
dismiss the employee (Wallace, at para. 95). These considerations aim at ensuring that
dismissed employees are afforded some measure of protection while looking for new

employment.



[111] Itisimportant to note aswell that the appellant, asapublic employee employed
under acontract of employment, also had accessto all of the same statutory and common law
protections that surround private sector employment. He was protected from dismissal on
the basis of a prohibited ground of discrimination under the Human Rights Act, R.S.N.B.
1973, c. H-11. Hisemployer was bound to respect the normslaid down by the Employment
Sandards Act, S.N.B. 1982, c. E-7.2. As has already been mentioned, if his dismissal had
been in bad faith or he had been subject to unfair dealing, it would have been open to him
to argue for an extension of the notice period pursuant to the principles laid down in
Wallace. In short, the appellant was not without legal protections or remediesin the face of

his dismissal.

(4) The Proper Approach to the Dismissal of Public Employees

[112] In our view, the distinction between office holder and contractual employeefor
the purposes of apublic law duty of fairnessis problematic and should be done away with.
Thedistinctionisdifficultto apply in practice and doesnot correspond with thejustifications
for imposing publiclaw procedural fairnessrequirements. What isimportant in assessing the
actions of a public employer in relation to its employees is the nature of the employment
relationship. Where the relationship is contractual, it should be viewed as any other private

law employment relationship regardless of an employee’ s status as an office holder.

[113] The starting point, therefore, in any analysis, should be to determine the nature

of theemployment relationship with the public authority. Following Wells, it isassumed that



most public employment relationships are contractual. Where this is the case, disputes
relating to dismissal should be resolved according to the express or implied terms of the
contract of employment and any applicable statutes and regulations, without regard for
whether the employee is an office holder. A public authority which dismisses an employee
pursuant to acontract of employment should not be subject to any additional public law duty
of fairness. Where the dismissal results in a breach of contract, the public employee will

have accessto ordinary contractual remedies.

[114] The principles expressed in Knight in relation to the general duty of fairness
owed by public authorities when making decisions that affect the rights, privileges or
interests of individuals are valid and important. However, to the extent that the majority
decision in Knight ignored the important effect of a contract of employment, it should not
befollowed. Where apublic employeeis protected from wrongful dismissal by contract, his

or her remedy should be in private law, not in public law.

[115] The dismissal of a public employee should therefore generally be viewed as a
typica employment law dispute. However, there may be occasionswhere a public law duty
of fairness will still apply. We can envision two such situations at present. Thefirst occurs
where a public employeeisnot, in fact, protected by a contract of employment. Thiswill be
the case with judges, ministersof the Crown and otherswho “fulfill constitutionally defined
stateroles’ (Wells, at para. 31). It may also be that the terms of appointment of some public
office holders expressly providefor summary dismissal or, at thevery least, are silent on the

matter, in which case the office holders may be deemed to hold office “at pleasure” (seee.g.



New Brunswick Interpretation Act, s. 20; Interpretation Act, R.S.C. 1985, c. 1-21, s. 23(1)).
Because an employee in this situation is truly subject to the will of the Crown, procedural

fairnessisrequired to ensure that public power is not exercised capriciously.

[116] A second situation occurs when a duty of fairness flows by necessary
implication from a statutory power governing the employment relationship. In Malloch, the
applicable statute provided that dismissal of ateacher could only take place if the teacher
was given three weeks' notice of the motion to dismiss. The House of Lordsfound that this
necessarily implied aright for the teacher to make representations at the meeting where the
dismissal motion was being considered. Otherwise, there would have been little reason for
Parliament to have provided for the notice procedure in the first place (p. 1282). Whether
and what type of procedural requirements result from a particular statutory power will of
course depend on the specific wording at issue and will vary with the context (Knight, at p.

682).

B. Conclusion

[117] In this case, the appellant was a contractual employee of the respondent in
addition to being a public office holder. Section 20 of the Civil Service Act provided that, as
acivil servant, he could only be dismissed in accordance with the ordinary rules of contract.
In these circumstances it was unnecessary to consider any public law duty of procedural
fairness. The respondent was fully within itsrights to dismiss the appellant with pay in lieu

of noticewithout affording him ahearing. The respondent dismissed the appellant with four



months’ pay inlieu of notice. The appellant was successful inincreasing thisamount to eight
months. The appellant was protected by contract and was abl eto obtain contractual remedies
inrelationto hisdismissal. By imposing procedural fairness requirements on the respondent
over and above its contractual obligations and ordering the full “reinstatement” of the
appellant, the adjudicator erred in hisapplication of the duty of fairnessand hisdecisionwas

therefore correctly struck down by the Court of Queen’s Bench.

V. Disposition
[118] We would dismissthe appeal. Therewill be no order for costsin this Court as

the respondent is not requesting them.

The following are the reasons delivered by

[119] BINNIEJ.— | agreewith my colleaguesthat the appellant’ sformer empl oyment
relationship with the respondent is governed by contract. The respondent choseto exercise
its right to terminate the employment without alleging cause. The adjudicator adopted an
unreasonable interpretation of s. 20 of the Civil Service Act, SN.B. 1984, c. C-5.1, and of
ss. 97(2.1) and 100.1 of the Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25.
The appellant was a non-unionized employee whose job was terminated in accordance with
contract law. Public law principles of procedural fairness were not applicable in the

circumstances. These conclusions are enough to dispose of the appeal.



[120] However, my colleagues Bastarache and LeBel JJ. are embarked on a more

ambitious mission, stating that:

Although the instant appeal deals with the particular problem of judicial
review of the decisions of an adjudicative tribunal, these reasons will address
first and foremost the structure and characteristics of the system of judicial
review as awhole.

... The time has arrived to re-examine the Canadian approach to judicial
review of administrative decisions and develop a principled framework that is
more coherent and workable. [Emphasis added; paras. 33 and 32.]

[121] The need for such a re-examination is widely recognized, but in the end my
colleagues' reasons for judgment do not deal with the “system asawhol€e’. They focuson
administrativetribunals. Inthat context, they reducethe applicabl e standardsof review from
three to two (“correctness’ and “reasonableness’), but retain the pragmatic and functional
analysis, although now it is to be called the “standard of review analysis’ (para. 63). A
broader reappraisal iscalled for. Changing the name of the old pragmatic and functional test

represents alimited advance, but as the poet says:

What'sin aname? that which we call arose
By any other name would smell as swest;

(Romeo and Juliet, Act I, Sceneii)

[122] | am emboldened by my colleagues insistence that “a holistic approach is



needed when considering fundamental principles’ (para. 26) to expressthefollowing views.
Judicial review is an idea that has lately become unduly burdened with law office
metaphysics. We are concerned with substance not nomenclature. The words themselves
areunobjectionable. Thedreaded referenceto“functional” can simply betaken to mean that
generally speaking courts have the last word on what they consider the correct decision on
legal matters (because deciding legal issuesistheir “function™), while administrators should
generally havethelast word within their function, which isto decide administrative matters.
The word “pragmatic” not only signals a distaste for formalism but recognizes that a
conceptually tidy division of functions has to be tempered by practical considerations: for
example, a labour board is better placed than the courts to interpret the intricacies of
provisions in alabour statute governing replacement of union workers; see e.g. Canadian

Union of Public Employees, Local 963 v. New Brunswick Liquor Corp.,[1979] 2S.C.R. 227.

[123] Parliament or a provincia legidature is often well advised to allocate an
administrative decision to someone other than ajudge. The judge is on the outside of the
administration looking in. The legislators are entitled to put their trust in the viewpoint of
thedesignated decision maker (particularly asto what constitutesareasonabl e outcome), not
only in the case of the administrative tribunals of principal concern to my colleagues but
(taking a “holistic approach”) also in the case of a minister, a board, a public servant, a
commission, an el ected council or other administrative bodiesand statutory decision makers.
In the absence of afull statutory right of appeal, the court ought generally to respect the

exercise of the administrative discretion, particularly in the face of a privative clause.



[124] On the other hand, a court isright to insist that its view of the correct opinion
(i.e. the “correctness” standard of review) is accepted on questions concerning the
Congtitution, the common law, and the interpretation of a statute other than the
administrator’ s enabling statute (the “home statute™) or arule or statute closely connected
with it; see generally D. J. M. Brown and J. M. Evans, Judicial Review of Administrative

Action in Canada (loose-leaf), at para. 14:2210.

[125] Thus the law (or, more grandly, the “rule of law”) sets the boundaries of
potential administrative action. It issometimes said by judges that an administrator acting
within his or her discretion “has the right to be wrong”. This reflects an unduly court-
centred view of the universe. A disagreement between the court and an administrator does

not necessarily mean that the administrator is wrong.

A. Limitson the Allocation of Decision Making

[126] It should not be difficult in the course of judicial review to identify legal
guestions requiring disposition by a judge. There are three basic lega limits on the

allocation of administrative discretion.

[127] Firstly, the Constitution restricts the legislator’s ability to allocate issues to
administrative bodies which s. 96 of the Constitution Act, 1867 has allocated to the courts.
The logic of the constitutional limitation is obvious. If the limitation did not exist, the

government could transfer the work of the courts to administrative bodies that are not



independent of the executive and by statute immunize the decisions of these bodies from
effectivejudicial review. The country would still possess an independent judiciary, but the
courts would not be available to citizens whose rights or interests are trapped in the

administration.

[128] Secondly, administrative action must befounded on statutory or prerogative(i.e.
common law) powers. Thistooisasimpleidea. No one can exercise apower they do not
possess. Whether or not the power (or jurisdiction) existsisaquestion of law for the courts
to determine, just asit is for the courts (not the administrators) to have the final word on
guestions of general law that may be relevant to the resolution of an administrative issue.
Theinstanceswhere this Court has deferred to an administrator’ s conclusion of law outside
his or her home statute, or a statute “intimately” connected thereto, are exceptional. We

should say so. Instead, my colleagues say the court’ s view of the law will prevail

where the question at issue is one of general law “that is both of central
importance to the legal system as a whole and outside the adjudicator’s
specialized area of expertise”. [para. 60]

Itis, with respect, adistraction to unleash adebate in the reviewing judge’ s courtroom about
whether or not a particular question of law is“of central importance to the legal system as
awhol€e’. It should be sufficient to frame arule exempting from the correctness standard the
provisions of the home statute and closely related statutes which require the expertise of the
administrative decision maker (asin thelabour board example). Apart from that exception,

we should prefer clarity to needless complexity and hold that the last word on questions of



general law should be left to judges.

[129] Thirdly, afair procedureis said to be the handmaiden of justice. Accordingly,
procedural limitsare placed on administrative bodies by statute and the common law. These
include the requirements of “ procedural fairness’, which will vary with the type of decision
maker and the type of decision under review. On such matters, aswell, the courts have the
final say. The need for such procedural safeguardsis obvious. Nobody should have his or
her rights, interests or privileges adversely dealt with by an unjust process. Nor issuch an
unjust intent to be attributed easily to legislators. Hansard isfull of expressions of concern
by Ministers and Members of Parliament regarding the fairness of proposed legidative
provisions. Thereisadated hauteur about judicial pronouncements such asthat the“justice
of the common law will supply the omission of the legislature” (Cooper v. Wandsworth
Board of Works (1863), 14 C.B. (N.S.) 180, 143 E.R. 414 (C.P.), at p. 420). Generally
speaking, legislatorsand judgesin this country areworking with acommon set of basic legal
and congtitutional values. They share a belief in the rule of law. Constitutional
considerations aside, however, statutory protections can nevertheless be repealed and
common law protections can be modified by statute, as was demonstrated in Ocean Port
Hotel Ltd. v. British Columbia (General Manager, Liquor Control and Licensing Branch),

[2001] 2 S.C.R. 781, 2001 SCC 52.

B. Reasonableness of Outcome

[130] Atthispoint, judicial review shiftsgears. Whentheapplicant for judicial review



challenges the substantive outcome of an administrative action, the judgeisinvited to cross
the line into second-guessing mattersthat lie within the function of the administrator. This
is controversial because it is not immediately obvious why a judge's view of the
reasonableness of an administrative policy or the exercise of an administrative discretion
should be preferred to that of the administrator to whom Parliament or a legislature has
allocated the decision, unless there is a full statutory right of appeal to the courts, or it is

otherwise indicated in the conferring legislation that a“ correctness’ standard is intended.

[131] In U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, Beetz J. adopted the
view that “[t]o alarge extent judicial review of administrative actionisaspecialized branch
of statutory interpretation” (p. 1087 (emphasis deleted)). Judicia intervention in
administrative decisions on grounds of substance (in the absence of a constitutional
challenge) has been based on presumed legidative intent in aline of casesfrom Associated
Provincial Picture Houses Ltd. v. Wednesbury Corp., [1947] 2 All E.R. 680 (C.A.) (“you
may have something so absurd that no sensible person could ever dream that it lay within
the powers of the authority” (p. 683)) to Canadian Union of Public Employees, Local 963
v. New Brunswick Liquor Corp. (“was the Board' s interpretation so patently unreasonable
that its construction cannot be rationally supported by the relevant legidation . . . 7” (p.
237)). More recent examples are Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817 (para. 53), and Mount Sinai Hospital Center v. Quebec
(Minister of Health and Social Services), [2001] 2 S.C.R. 281, 2001 SCC 41 (paras. 60-61).
Judicial review proceeds on the justified presumption that legislators do not intend results

that depart from reasonable standards.



C. The Need to Reappraise the Approach to Judicial Review

[132] The present difficulty, it seems, does not lie in the component parts of judicial
review, most of which are well entrenched in decades of case law, but in the current
methodology for putting those component parts into action. There is afoot in the legal
profession a desire for clearer guidance than is provided by lists of principles, factors and
spectrums. It must be recognized, of course, that complexity is inherent in all legal
principlesthat must addressthe vast range of administrative decision making. The objection
isthat our present “ pragmatic and functional” approachismore complicated than isrequired

by the subject matter.

[133] People who feel victimized or unjustly deat with by the apparatus of
government, and who have no recourse to an administrative appeal, should have accessto
an independent judge through a procedure that is quick and relatively inexpensive. Like
much litigation these days, however, judicial review isburdened with undue cost and delay.
Litigantsunderstandably hesitateto go to court to seek redressfor apercelved administrative
injusticeif their lawyers cannot predict with confidence even what standard of review will
be applied. The disposition of the case may well turn on the choice of standard of review.
If litigants do take the plunge, they may find the court’s attention focussed not on their
complaints, or the government’s response, but on lengthy and arcane discussions of
something they are told is the pragmatic and functional test. Every hour of a lawyer's

preparation and court time devoted to unproductive “ lawyer’ stalk” poses asignificant cost



to the applicant. If the challenge is unsuccessful, the unhappy applicant may also face a
substantial bill of costs from the successful government agency. A victory before the
reviewing court may be overturned on appeal because the wrong “standard of review” was
selected. A small businessdenied alicence or aprofessional person who wantsto challenge
disciplinary action should be able to seek judicia review without betting the store or the
house on the outcome. Thus, in my view, the law of judicial review should be pruned of

some of its unduly subtle, unproductive, or esoteric features.

D. Sandards of Review

[134] My colleagues concludethat three standards of review should bereduced totwo
standards of review. | agree that this simplification will avoid some of the arcane debates
about the point at which * unreasonableness’ becomes* patent unreasonableness’. However,
in my view the repercussions of their position go well beyond administrative tribunals. My

colleagues conclude, and | agree:

L ooking to either the magnitude or theimmediacy of the defect inthetribunal’s
decision provides no meaningful way in practice of distinguishing between a
patently unreasonable and an unreasonable decision. [para. 41]

More broadly, they declare that “the analytical problems that arise in trying to apply the
different standards undercut any conceptual usefulness created by the inherently greater
flexibility of having multiple standards of review” (para. 44), and “any actual difference

between them in terms of their operation appearsto beillusory” (para. 41). A test whichis



incoherent when applied to administrativetribunal sdoes not gainin coherenceor logic when
applied to other administrative decision makers such as mid-level bureaucrats or, for that
matter, Ministers. If logic and |anguage cannot capturethe distinction in one context, it must
equally bedeficient elsewhereinthefield of judicial review. | therefore proceed onthebasis
that the distinction between “ patent unreasonableness’ and “ reasonablenesssimpliciter” has
been declared by the Court to be abandoned. | propose at this point to examine what | see

as some of the implications of this abandonment.

E. Degrees of Deference

[135] Thedistinction between reasonablenesssimpliciter and patent unreasonableness
was not directed merely to “the magnitude or the immediacy of the defect” in the
administrative decision (para. 41). The distinction also recognized that different
administrative decisions command different degrees of deference, depending on who is

deciding what.

[136] A minister making decisions under the Extradition Act, R.S.C. 1985, c. E-23,
to surrender a fugitive, for example, is said to be “at the extreme legidative end of the
continuum of administrative decision-making” (Ildziak v. Canada (Minister of Justice),
[1992] 3 S.C.R. 631, at p. 659). On the other hand, a ministerial delegate making a
deportation decision according to ministerial guidelines was accorded considerably less
deference in Baker (where the “reasonableness simpliciter” standard was applied). The

difference does not lie only in the judge’ s view of the perceived immediacy of the defect in



theadministrativedecision. In Sureshv. Canada (Minister of Citizenship and |mmigration),
[2002] 1 S.C.R. 3, 2002 SCC 1, a unanimous Court adopted the caution in the context of
counter-terrorism measures that “[i]f the people are to accept the consequences of such
decisions, they must be made by persons whom the peopl e have elected and whom they can
remove’ (para. 33). Administrative decision makers generally command respect more for
their expertise than for their prominence in the administrative food chain. Far more
numerous are the lesser officials who reside in the bowels and recesses of government
departments adjudicating pension benefits or the granting or withholding of licences, or
municipal boards poring over budgetsor allocating costsof local improvements. Thenthere
are the Cabinet and Ministers of the Crown who make broad decisions of public policy such
astesting cruise missiles, Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, or
policy decisions arising out of decisions of major administrative tribunals, as in Attorney
General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735, at p. 753, where the
Court said: “The very nature of the body must be taken into account in assessing the

technique of review which has been adopted by the Governor in Council.”

[137] Of course, the degree of deference al so depends on the nature and content of the
guestion. An adjudicative tribunal called on to approve pipelines based on “public
convenience and necessity” (Westcoast Energy Inc. v. Canada (National Energy Board),
[1998] 1 S.C.R. 322) or simply to take a decision in the “public interest” is necessarily
accorded moreroom to manoeuvrethanisaprofessional body, giventhetask of determining
an appropriate sanction for amember’ smisconduct (Law Society of New Brunswick v. Ryan,

[2003] 1 S.C.R. 247, 2003 SCC 20).



[138] In our recent jurisprudence, the “nature of the question” before the decision
maker has been considered as one of a number of elements to be considered in choosing
amongst the various standards of review. At this point, however, | believe it plays amore
important role in terms of substantive review. It helps to define the range of reasonable

outcomes within which the administrator is authorized to choose.

[139] Thejudicial sensitivity to different levels of respect (or deference) required in
different situations is quite legitimate. “Contextualizing” a single standard of review will
shift the debate (slightly) from choosing between two standards of reasonablenessthat each
represent adifferent level of deferenceto adebate within asingle standard of reasonableness
to determine the appropriate level of deference. In practice, the result of today’s decision
may be like the bold innovations of atraffic engineer that in the end do no more than shift
rush hour congestion from one road intersection to another without any overall saving to

motorists in time or expense.

[140] That said, | agreethat the repeated attemptsto define and explain the difference
between reasonableness simpliciter and “patent” unreasonableness can be seen with the
benefit of hindsight to be unproductive and distracting. Nevertheless, the underlying issue

of degrees of deference (which the two standards were designed to address) remains.

[141] Historically, our law recognized“ patent” unreasonabl enessbeforeit recognized

what became known as reasonableness simpliciter. The adjective “patent” initially



underscored thelevel of respect that was dueto the designated decision maker, and signalled
the narrow authority of the courts to interfere with a particular administrative outcome on
substantive grounds. The reasonableness simpliciter standard was added at alater date to
recognizeareduced level of deference. Reducing three standards of review to two standards
of review does not ater the reality that at the high end “patent” unreasonableness (in the
sense of manifestly indefensible) was not a bad description of the hurdle an applicant had
to get over to have an administrative decision quashed on aground of substance. Thedanger
of labelling the most “deferential” standard as “reasonableness’ is that it may be taken
(wrongly) as an invitation to reviewing judges not simply to identify the usual issues, such
as whether irrelevant matters were taken into consideration, or relevant matters were not
takeninto consideration, but to reweigh theinput that resulted intheadministrator’ sdecision
asif it werethejudge sview of “reasonableness’ that counts. At thispoint, thejudge srole
isto identify the outer boundaries of reasonable outcomes within which the administrative

decision maker is free to choose.

F. Multiple Aspects of Administrative Decisions

[142] Mention should be made of afurther feature that also reflects the complexity
of the subject matter of judicia review. An applicant may advance several grounds for
guashing an administrative decision. He or she may contend that the decision maker has
misinterpreted the general law. He or she may argue, in the alternative, that even if the
decision maker got the general law straight (an issue on which the court’s view of what is

correct will prevail), the decision maker did not properly apply it to the facts (an issue on



which the decision maker is entitled to deference). In a challenge under the Canadian
Charter of Rightsand Freedomsto asurrender for extradition, for example, the minister will
haveto comply withthe Court’ sview of Charter principles(the”correctness’ standard), but
if heor she correctly appreciatesthe applicablelaw, the court will properly recognizeawide
discretion in the application of those principles to the particular facts. The same approach
is taken to less exalted decision makers (Moreau-Bérubé v. New Brunswick (Judicial
Council), [2002] 1 S.C.R. 249, 2002 SCC 11). Inthejargon of the judicial review bar, this

is known as “segmentation”.

G. The Existence of a Privative Clause

[143] Theexistence of aprivative clauseiscurrently subsumed withinthe* pragmatic
and functional” test as one factor amongst others to be considered in determining the
appropriate standard of review, whereit supports the choice of the patent unreasonabl eness
standard. A single standard of “reasonableness’ cannot mean that the degree of deference
isunaffected by the existence of asuitably worded privative clause. Itiscertainly arelevant
contextual circumstance that helps to calibrate the intrusiveness of a court’s review. It
signalsthelevel of respect that must be shown. Chief Justice Laskin during argument once
memorably condemned the quashing of a labour board decision protected by a strong
privative clause, by saying “what’ s wrong with these people [the judges], can’t they read?’
A system of judicial review based on the rule of law ought not to treat a privative clause as
conclusive, but it is more than just another “factor” in the hopper of pragmatism and

functionality. Its existence should presumptively foreclose judicia review on the basis of



outcome on substantive grounds unless the applicant can show that the clause, properly

interpreted, permitsit or there is some legal reason why it cannot be given effect.

H. A Broader Reappraisal

[144] “Reasonableness’ isabig tent that will have to accommodate alot of variables

that inform and limit a court’s review of the outcome of administrative decision making.

[145] The theory of our recent case law has been that once the appropriate standard
of review isselected, itisafairly straightforward matter to apply it. In practice, thecriteria
for selection among “ reasonableness’ standardsof review proved to beundefinableandtheir
application unpredictable. The present incarnation of the “standard of review” analysis
requires a threshold debate about the four factors (non-exhaustive) which critics say too
often leads to unnecessary delay, uncertainty and costs as arguments rage before the court
about balancing expertise against the “real” nature of the question before the administrator,
or whether the existence of aprivative clausetrumpsthe larger statutory purpose, and so on.
And thisis all mere preparation for the argument about the actual substance of the case.
Whileameasure of uncertainty isinherent inthe subject matter and unavoidableinlitigation
(otherwise there wouldn’t be any), we should at least (i) establish some presumptive rules
and (ii) get the parties away from arguing about the tests and back to arguing about the

substantive merits of their case.

[146] The going-in presumption should be that the standard of review of any



administrative outcome on grounds of substance is not correctness but reasonableness
(“contextually” applied). The fact that the legislature designated someone other than the
court asthe decision maker callsfor deferenceto (or judicial respect for) the outcome, absent
abroad statutory right of appeal. Administrative decisionsgenerally call for the exercise of
discretion. Everybody recognizes in such cases that there is no single “correct” outcome.
It should also be presumed, in accordance with the ordinary rules of litigation, that the

decision under review is reasonable until the applicant shows otherwise.

[147] An applicant urging the non-deferential “correctness’ standard should be
required to demonstrate that the decision under review restson an error in the determination
of alegal issue not confided (or which constitutionally could not be confided) to the
administrative decision maker to decide, whether in relation to jurisdiction or the general
law. Labour arbitrators, as in this case, command deference on legal matters within their

enabling statute or on legal matters intimately connected thereto.

[148] When, then, should a decision be deemed “unreasonable”? My colleagues
suggest atest of irrationality (para. 46), but the editors of de Smith point out that “many
decisionswhich fall foul of [unreasonableness] have been coldly rational” (de Smith, Woolf
& Jowell: Judicial Review of Administrative Action (5th ed. 1995), at para. 13-003). A
decision meeting this description by this Court is C.U.P.E. v. Ontario (Minister of Labour),
[2003] 1 S.C.R. 539, 2003 SCC 29, where the Minister’ s appointment of retired judgeswith
little experiencein labour mattersto chair “interest” arbitrations (as opposed to “ grievance”

arbitrations) between hospitals and hospital workers was “coldly rational” in terms of the



Minister’sown agenda, but was held by amgjority of this Court to be patently unreasonable
in terms of the history, object and purpose of the authorizing legislation. He had not used

the appointment power for the purposes for which the legislature had conferred it.

[149] Reasonableness rather than rationality has been the traditional standard and,
properly interpreted, it works. That said, a single “reasonableness’ standard will now
necessarily incorporate both the degree of deference formerly reflected in the distinction
between patent unreasonableness and reasonableness simpliciter, and an assessment of the
range of options reasonably open to the decision maker in the circumstances, in light of the
reasons given for the decision. Any reappraisal of our approach to judicial review should,

| think, explicitly recognize these different dimensions to the “reasonableness’ standard.

I. Judging “ Reasonableness’

[150] | agree with my colleagues that “reasonableness’ depends on the context. It
must be calibrated to fit the circumstances. A driving speed that is “reasonable” when
motoring along afour-lane interprovincial highway isnot “reasonable” when driving along
aninner city street. The standard (“reasonableness’) staysthe same, but the reasonabl eness

assessment will vary with the relevant circumstances.

[151] This, of course, isthe nub of the difficulty. My colleagues write:

In judicial review, reasonableness is concerned mostly with the existence of
justification, transparency and intelligibility within the decision-making



process. But it isalso concerned with whether the decision fallswithin arange
of possible, acceptable outcomeswhich aredefensiblein respect of thefactsand
law. [para. 47]

| agree with this summary but what is required, with respect, is a more easily applied
framework intowhich thejudicial review court and litigants can plug intherelevant context.
No one doubts that in order to overturn an administrative outcome on grounds of substance
(i.e. leaving aside errorsof fairnessor law which liewithin the supervising “function” of the
courts), the reviewing court must be satisfied that the outcome was outside the scope of
reasonable responses open to the decision maker under its grant of authority, usualy a
statute. “[T]here is always a perspective’, observed Rand J., “within which a statute is
intended [by the legislature] to operate”: Roncarelli v. Duplessis, [1959] S.C.R. 121, at p.
140. How isthat “perspective’ to beascertained? Thereviewing judgewill obviously want
to consider the precise nature and function of the decision maker including its expertise, the
terms and objectives of the governing statute (or common law) conferring the power of
decision, including the existence of a privative clause and the nature of the issue being
decided. Careful consideration of these matters will reveal the extent of the discretion
conferred, for example, the extent to which the decision formulates or implements broad
publicpolicy. Insuch cases, therange of permissible considerationswill obviously be much
broader than where the decision to be made is more narrowly circumscribed, e.g., whether
aparticular claimant is entitled to a disability benefit under governmental social programs.
In some cases, the court will haveto recognizethat the decision maker wasrequiredto strike
aproper balance (or achieve proportionality) between the adverse impact of adecision on

therightsand interests of the applicant or othersdirectly affected weighed against the public



purpose which is sought to be advanced. In each case, careful consideration will haveto be
given to the reasons given for the decision. To thislist, of course, may be added as many

“contextual” considerations as the court considers relevant and material.

[152] Some of these indicia were included from the outset in the pragmatic and
functional test itself (see Bibeault, at p. 1088). The problem, however, is that under
Bibeault, and the cases that followed it, these indicia were used to choose among the
different standards of review, which werethemselves considered moreor lessfixed. InLaw
Society of New Brunswick v. Ryan, for example, the Court rejected the argument that “it is
sometimes appropriate to apply the reasonableness standard more deferentially and
sometimeslessdeferentially depending onthe circumstances’ (para. 43). It seemsto methat
collapsing everything beyond “correctness’ into a single “reasonableness’ standard will

require areviewing court to do exactly that.

[153] The Court’s adoption in this case of a single “reasonableness’ standard that
covershboth the degree of deference assessment and thereviewing court’ sevaluation, inlight
of the appropriate degree of deference, of whether the decision falls within a range of
reasonable administrative choices will require a reviewing court to juggle a number of
variables that are necessarily to be considered together. Asking courts to have regard to
more than one variable is not asking too much, in my opinion. In other disciplines, dataare
routinely plotted simultaneously along both an X axisand a'Y axis, without traumatizing the

participants.



[154] It is not as though we lack guidance in the decided cases. Much has been
written by various courts about deference and reasonableness in the particular contexts of
different administrative situations. Leaving aside the “pragmatic and functional” test, we
have ample precedents to show when it is (or is not) appropriate for a court to intervene in
the outcome of an administrative decision. The problem is that courts have lately felt
obliged to devote too much time to multi-part threshold tests instead of focussing on the

who, what, why and wherefor of the litigant’s complaint on its merits.

[155] That having been said, a reviewing court ought to recognize throughout the
exercise that fundamentally the “reasonableness’ of the outcomeis an issue given to others
todecide. Theexerciseof discretionisanimportant part of administrative decision making.
Adoption of asingle “reasonableness’ standard should not be seen by potential litigants as

alowering of the bar to judicial intervention.

J. Application to This Case

[156] Labour arbitrators often have to juggle different statutory provisions in
disposing of a grievance. The courts have generally attached great importance to their
expertisein keeping labour peace. In this case, the adjudicator was dealing with his*home
statute” plus other statutes intimately linked to public sector relations in New Brunswick.
Hewasworking on his*hometurf”, and thelegislature hasmadeclear in the privative clause
that it intended the adjudicator to determinethe outcome of the appellant’ sgrievance. Inthis

field, quick and cheap justice (capped by finality) advances the achievement of the



legidlative scheme. Recourse to judicial review isdiscouraged. | would therefore apply a
reasonableness standard to the adjudicator’s interpretation of his “home turf” statutory

framework.

[157] Once under theflag of reasonabl eness, however, the salient question beforethe
adjudicator inthiscasewas essentially legal in nature, asreflected in the reasonshe gavefor
his decision. He was not called on to implement public policy; nor was there a lot of
discretion in dealing with a non-unionized employee. The basic facts were not in dispute.
Hewas disposing of aliswhich he believed to be governed by the legislation. Hewasright
to be conscious of the impact of his decision on the appellant, but he stretched the law too

far in coming to hisrescue. | therefore join with my colleagues in dismissing the appeal.

The reasons of Deschamps, Charron and Rothstein JJ. were delivered by

[158] DEscHAMPS J. — The law of judicial review of administrative action not only
requires repairs, it needs to be cleared of superfluous discussions and processes. This area
of the law can be simplified by examining the substance of the work courts are called upon
to do when reviewing any case, whether it bein the context of administrative or of appellate
review. Any review startswith theidentification of the questionsat i ssue as questionsof law,
guestions of fact or questions of mixed fact and law. Very little else needs to be done in

order to determine whether deference needs to be shown to an administrative body.



[159] By virtue of the Constitution, superior courts are the only courts that possess
inherent jurisdiction. They areresponsible both for applying the laws enacted by Parliament
and the legislatures and for insuring that statutory bodies respect their legal boundaries.
Parliament and thelegidlaturescannot totally excludejudicial oversight without overstepping
the division between legislative or executive powers and judicial powers. Superior courts
are, in the end, the protectors of the integrity of the rule of law and the justice system.
Judicial review of administrative action is rooted in these fundamental principles and its

boundaries are largely informed by the roles of the respective branches of government.

[160] The judicial review of administrative action has, over the past 20 years, been
viewed asinvolving apreliminary analysisof whether deferenceisowedtoanadministrative
body based on four factors: (1) the nature of the question, (2) the presence or absence of a
privative clause, (3) the expertise of the administrative decision maker and (4) the object of
the statute. The process of answering this preliminary question has become more complex
than the determination of the substantive questionsthe court iscalled uponto resolve. Inmy
view, the analysis can be made plainer if the focus is placed on the issues the parties need
to have adjudicated rather than on the nature of the judicia review process itself. By
focusing first on “the nature of the question”, to use what has become familiar parlance, it
will become apparent that all four factors need not be considered in every case and that the
judicial review of administrative actionisoften not distinguishablefromthe appel latereview

of court decisions.

[161] Questionsbeforethe courtshave consistently beenidentified aseither questions



of fact, questions of law or questions of mixed fact and law. Whether undergoing appellate
review or administrativelaw review, decisionson questions of fact alwaysattract deference.
The use of different terminology — “ pal pable and overriding error” versus “unreasonable
decision” — does not change the substance of thereview. Indeed, in the context of appellate
review of court decisions, this Court has recognized that these expressions aswell as others
all encapsul atethe same principle of deferencewith respect to atrial judge’ sfindingsof fact:
H.L. v. Canada (Attorney General), [2005] 1 S.C.R. 401, 2005 SCC 25, at paras. 55-56.
Therefore, when theissueislimited to questions of fact, thereisno need to enquireinto any

other factor in order to determinethat deferenceisowed to an administrative decision maker.

[162] Questions of law, by contrast, require more thorough scrutiny when deference
isevaluated, and the particular context of administrative decision making can makejudicial
review different than appellate review. Although superior courts have a core expertise to
interpret questions of law, Parliament or alegislature may have provided that the decision
of an administrative body is protected from judicial review by a privative clause. When an
administrative body is created to interpret and apply certain legal rules, it devel ops specific
expertise in exercising its jurisdiction and has a more comprehensive view of those rules.
Where there is a privative clause, Parliament or a legislature's intent to leave the fina

decision to that body cannot be doubted and deference is usually owed to the body.

[163] However, privative clauses cannot totally shield an administrative body from
review. Parliament, or alegiglature, cannot have intended that the body would be protected

wereit to overstep its del egated powers. Moreover, if such abody isasked to interpret laws



inrespect of whichit doesnot have expertise, the constitutional responsibility of the superior
courts as guardians of the rule of law compels them to insure that laws falling outside an
administrativebody’ scoreexpertiseareinterpreted correctly. Thisreduced deferenceinsures
that laws of general application, such as the Constitution, the common law and the Civil
Code, areinterpreted correctly and consistently. Consistency of thelaw is of prime societal
importance. Finally, deference is not owed on questions of law where Parliament or a

legislature has provided for a statutory right of review on such questions.

[164] The category of questions of mixed fact and law should be limited to casesin
which the determination of alegal issue isinextricably intertwined with the determination
of facts. Often, an administrative body will first identify the rule and then apply it.
| dentifying the contours and the content of alegal rule are questions of law. Applying the
rule, however, is aquestion of mixed fact and law. When considering a question of mixed
fact and law, areviewing court should show an adjudicator the same deference as an appeal

court would show alower court.

[165] In addition, Parliament or alegislature may confer adiscretionary power on an
administrative body. Since the case at bar does not concern a discretionary power, it will
suffice for the purposes of these reasons to note that, in any analysis, deference is owed to

an exercise of discretion unless the body has exceeded its mandate.

[166] In summary, in the adjudicative context, the same deference is owed in respect

of guestions of fact and questions of mixed fact and law on administrative review ason an



appeal from acourt decision. A decision on a question of law will also attract deference,
provided it concernstheinterpretation of the enabling statute and provided thereisno right

of review.

[167] I would be remisswere | to disregard the difficulty inherent in any exercise of
deference. In Toronto (City) v. C.U.P.E., Local 79, [2003] 3S.C.R. 77, 2003 SCC 63, LeBel
J. explained why a distinction between the standards of patent unreasonableness and
unreasonableness simpliciter isuntenable. | agree. The problem with the definitionsresides
in attempts by the courts to enclose the concept of reasonableness in a formula fitting all
cases. No matter how this Court definesthis concept, any context considered by areviewing
court will, more often than not, look more like a rainbow than a black and white situation.
One cannot change this reality. | use the word “deference” to define the contours of
reasonableness because it describes the attitude adopted towards the decision maker. The
word “reasonableness’ concerns the decision. However, neither the concept of
reasonableness nor that of deferenceis particular to the field of administrative law. These
concepts are also found in the context of criminal and civil appellate review of court
decisions. Y et, the exercise of thejudicial supervisory rolein those fieldshasnot givenrise
to the complexities encountered in administrative law. The process of stepping back and
taking an ex post facto look at the decision to determine whether thereisan error justifying
intervention should not be more complex in the administrative law context than in the

criminal and civil law contexts.

[168] In the case at bar, the adjudicator was asked to adjudicate the grievance of a



non-unionized employee. Thismeant that he had toidentify therulesgoverning the contract.
| dentifying those rulesisaquestion of law. Section 20 of the Civil Service Act, S.N.B. 1984,
c. C-5.1, incorporates the rules of the common law, which accordingly become the starting
point of the analysis. The adjudicator had to decide whether those rules had been ousted by
the Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25 (“PS_RA"), as applied,
mutatis mutandis, to the case of a non-unionized employee (ss. 97(2.1), 100.1(2) and
100.1(5)). The common law rulesrelating to the dismissal of an employee differ completely
from the ones provided for in the PSLRA that the adjudicator is regularly required to
interpret. Since the common law, not the adjudicator’ s enabling statute, isthe starting point
of theanalysis, and since the adjudicator does not have specific expertisein interpreting the
common law, the reviewing court does not have to defer to his decision on the basis of
expertise. This leads me to conclude that the reviewing court can proceed to its own
interpretation of the rules applicable to the non-unionized employee’'s contract of
employment and determine whether the adjudicator could enquire into the cause of the

dismissal. The applicable standard of review is correctness.

[169] It is clear from the adjudicator’s reasoning that he did not even consider the

common law rules. He said:

An employee to whom section 20 of the Civil Service Act and section 100.1 of
the PSLR Act apply may be discharged for cause, with reasonabl e notice or with
severance pay in lieu of reasonable notice. A discharge for cause may be for
disciplinary or non-disciplinary reasons. [p. 5]

[170] The employer’scommon law right to dismisswithout causeisnot alluded to in



this key passage of the decision. Unlike a unionized employee, a non-unionized employee
does not have employment security. His or her employment may be terminated without
cause. Thecorollary of theemployer’ sright to dismisswithout causeisthe employee’ sright
to reasonable notice or to compensation in lieu of notice. The distinction between the
common law rules of employment and the statutory rulesapplicableto aunionized employee
is therefore essential if s. 97(2.1) is to be applied mutatis mutandis to the case of a non-
unionized employee as required by s. 100.1(5). The adjudicator’ sfailure to inform himself
of this crucial differenceled him to look for a cause, which was not relevant in the context
of adismissal without cause. In a case involving dismissal without cause, only the amount
of the compensation or the length of the noticeisrelevant. In acase involving dismissal for
cause, the employer takes the position that no compensation or notice is owed to the
employee. Thiswasnot such acase. In the case at bar, the adjudicator’ srole was limited to
evaluating the length of the notice. He erred in interpreting s. 97(2.1) in a vacuum. He
overlooked the common law rules, misinterpreted s. 100.1(5) and applied s. 97(2.1) literally

to the case of a non-unionized employee.

[171] Thiscaseisonewhere, even if deference had been owed to the adjudicator, his
interpretation could not have stood. The legislature could not have intended to grant
employment security to non-unionized employeeswhile providing only that the PSLRA was
to apply mutatis mutandis. Thisright is so fundamental to an employment relationship that

it could not have been granted in so indirect and obscure a manner.

[172] Inthiscase, the Court has been given both an opportunity and the responsibility



to smplify and clarify the law of judicial review of administrative action. The judicial
review of administrative action need not be a complex area of law in itself. Every day,
reviewing courts decide cases raising multiple questions, some of fact, some of mixed fact
and law and some purely of law; in various contexts, thefirst two of thesetypes of questions
tend to requiredeference, whilethethird often doesnot. Reviewing courtsare already amply
equipped to resolve such questions and do not need aspecialized analytical toolbox in order

to review administrative decisions.

[173] Ontheissueof natural justice, | agreewith my colleagues. Ontheresult, | agree

that the appeal should be dismissed.

APPENDIX

Relevant Statutory Provisions

Civil Service Act, S.IN.B. 1984, c. C-5.1

20 Subject to the provisions of this Act or any other Act, termination of the
employment of adeputy head or an employee shall be governed by the ordinary
rules of contract.

Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25

92(1) Where an employee has presented a grievance up to and including the
final level in the grievance process with respect to



(&) theinterpretation or application in respect of him of a provision of a
collective agreement or an arbitral award, or

(b) disciplinary action resulting in discharge, suspension or a financia
penalty,

and his grievance has not been dealt with to his satisfaction, he may, subject to
subsection (2), refer the grievance to adjudication.

Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25, as amended

97(2.1) Wherean adjudicator determinesthat an empl oyee hasbeen discharged
or otherwisedisciplined by theemployer for cause and the coll ective agreement
or arbitral award does not contain a specific penalty for the infraction that
resulted in the employee being discharged or otherwise disciplined, the
adjudicator may substitute such other penalty for the discharge or discipline as
to the adjudicator seems just and reasonable in all the circumstances.

100.1(2) An employee who is not included in a bargaining unit may, in the
manner, form and within such time as may be prescribed, present to the
employer a grievance with respect to discharge, suspension or a financial
penalty.

100.1(3) Where an employee has presented a grievance in accordance with
subsection (2) and the grievance has not been dealt with to the employee's
satisfaction, theemployee may refer thegrievancetothe Board who shall, inthe
manner and within such time as may be prescribed, refer the grievance to an
adjudicator appointed by the Board.

100.1(5) Sections 19, 97,98.1, 101, 108 and 111 apply mutatis mutandisto an
adjudicator to whom a grievance has been referred in accordance with
subsection (3) and in relation to any decision rendered by such adjudicator.



101(1) Except asprovided inthisAct, every order, award, direction, decision,
declaration or ruling of the Board, an arbitration tribunal or an adjudicator is
final and shall not be questioned or reviewed in any court.

101(2) No order shall be made or process entered, and no proceedings shall be
taken in any court, whether by way of injunction, judicial review, or otherwise,
to question, review, prohibit or restrain the Board, an arbitration tribunal or an
adjudicator in any of its or his proceedings.

Appeal dismissed.

Solicitors for the appellant: Sewart McKelvey, Fredericton.

Solicitor for therespondent: Attorney General of New Brunswick, Fredericton.
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proceedings, an owner of retail premises having an area more than
6,000 sq. ft. is entitled to a “minor variance” exempting him from
the loading space provision; this issue is not removed from their ju-
risdiction solely because the effect of the variance is total exemp-
tion. Similarly, to take another example, in the case of side or rear
yard set-back requirements, the fact the exemption sought is the
full elimination of the set-back distance does not of necessity mean
that the variance is not minor and must be beyond the jurisdiction
of the committee and the Board. With the multitude of by-laws
covered by s. 42(1) and the number of details they contain, there
must be many instances where full exemption can properly be con-
sidered no more than a minor variance. It is, as I have said, for the
committee and Board to make that determination.

Section 42 was enacted to provide a more expeditious and less
cumbersome procedure than that required to effect a by-law
amendment: R. v. London Committee of Adjustment, Fx p.
Weinstein, [1960] O.R. 225, 23 D.L.R. (2d) 175 sub nom. Re City of
London By-law; Western Tire & Auto Supply Ltd. and Weinstein
(C.A.). The owners in this case are entitled to have their application
determined under the procedure of s. 42 and not required, as sug-
gested, to seek relief from City Council by amendment to the zon-
ing by-law unless the Board determines if it does on the merits of
the matter that the exemption sought is not, as the Committee of
Adjustment found, a minor variance.

In sum, the Board erred in law in concluding it was without ju-
risdiction in respect to the variance in question. As a result it im-
properly declined to exercise its statutory powers under the
Planning Act. The appeal must therefore be allowed and the mat-
ter remitted to the Municipal Board for decision. Costs of the
appeal and the application for leave to appeal will be paid by the
respondent.

Appeal allowed.

[HIGH COURT OF JUSTICE]
DIVISIONAL COURT

Union Gas Ltd. v. Township of Dawn
Tecumseh Gas Storage Ltd. v. Township of Dawn

KEITH, MALONEY anp DONOHUE, JJ. 228D FEBRUARY 1977.

Municipal law — By-laws — Township passing comprehensive zoning by-law —
Approved by Ontario Municipal Board — One section of by-law dealing with lo-
cation of gas pipelines — Whether by-law intra vires township — Whether On-
tario Municipal Board had jurisdiction to approve by-law — Planning Act, R.S.O.
1970, c. 349, s. 35 — Ontario Energy Board Act, R.S.0. 1970, c. 312. ;

Planning legislation — Zoning by-laws — Township passing comprehensive
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by-law — Approved by Ontario Municipal Board — One section of by-law dealing
with location of gas pipelines — Whether by-law intra vires township — Whether
Ontario Municipal Board had jurisdiction to approve by-law — Planning Act,
R.S.0. 1970, c. 349, s. 35 — Ontario Energy Board Act, R.S.0. 1970, ¢. 312.

In accordance with the powers given to municipal councils by s. 35 of the
Planning Act, R.S.0. 1970, c. 349, an agricultural township in south-western On-
tario passed a comprehensive zoning by-law which was later amended. Both by-laws
came before the Ontario Municipal Board for approval and were approved. A par-
ticular section of the zoning by-law, as amended, dealt with the locations in which,
inter alia, gas pipelines could be constructed within the municipality. On appeal by
two gas companies from the Municipal Board’s approval of this section of the by-
law, held, the appeal should be allowed. The by-law was uléra vires the municipality
and the Municipal Board, therefore, was without jurisdiction to approve it.

The local problems of the township were insignificant when viewed in the per-
spective of the need for energy to be supplied to millions of residents of Ontario be-
yond the township borders. A potential not only for chaos but for the total frustra-
tion of any plan to serve this need would be created if by reason of powers vested in
each municipality by the Planning Act, each municipality were able to enact by-
laws controlling gas transmission lines to suit what might be conceived to be local
wishes. The Ontario Energy Board Act, R.S.0. 1970, c. 312, as amended, makes it
clear that all matters relating or incidental to the production, distribution, trans-
mission or storage of natural gas, including the setting of rates, location of lines and
appurtenances, expropriation of necessary lands and easements are under the ex-
clusive jurisdiction of the Ontario Energy Board and are not subject to legislative
authority by municipal councils under the Planning Act. These are all matters that
are to be considered in the light of the general public interest and not local or paro-
chial interests. '

Furthermore, the maxim generalia specialibus non derogant applied. The Legisla-
ture intended to vest in the Ontario Energy Board the widest powers to control the
supply and distribution of natural gas to the people of Ontario “in the public
interest” and this must be classified as special legislation. The Planning Act, on the
other hand, is of a general nature and the powers granted to municipalities to legis-
late with respect to land use under s. 35 of that Act must always be read as being
subject to special legislation such as is contained in the Ontario Energy Board Act.

[Campbell-Bennett Lid. v. Comstock Midwestern Ltd. and Trans Mountain Oil
Pipe Line Co., [1954] S.C.R. 207, [1954] 3 D.L.R. 481, 71 C.R.T.C. 291, apld; City of
Ottawa v. Town of Fastview et al., [1941] S.C.R. 448, [1941] 4 D.L.R. 65, 53 C.R.T.C.
193, refd to]

APPEAL from a decision of the Ontario Municipal Board approv-
ing two municipal zoning by-laws.

J. J. Robinette, Q.C., and L. G. O’Connor, Q.C., for appellant, Un-
ion Gas Limited. :

P. Y. Atkinson, for appellant, Tecumseh Gas Storage Limited.

W. B. Walliston, Q.C., and J. A. Campion, for respondent, Town-
ship of Dawn.

T. H. Wickett, for Ontario Energy Board.
The judgment of the Court was delivered by

KEiTH, J.:—Pursuant to leave granted by this Court on
November 24, 1975, upon application made in accordance with s.
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95(1) of the Ontario Municipal Board Act, R.S.0. 1970, c. 323, the
following questions are submitted to this Court for its opinion:
(a) Is section 4.2.3. of By-law 40 of the Township of Dawn as amended, ultra
vires of the respondent municipality? )
(b) Is the Ontario Municipal Board therefore without jurisdiction to approve
the respondent’s By-law 40 as amended including section 4.2.3. thereof?

The Township of Dawn in the County of Lambton, a rural agri-
cultural township in south western Ontario, passed its first compre-
hensive zoning by-law on June 18, 1973 (By-law 40), and amending
By-law 52 on September 3, 1974.

These two by-laws came before the Ontario Municipal Board on
April 16 and 24, 1975, for approval. In addition to the parties ap-
pearing in this Court, two other parties interested in the effect of
these by-laws were represented at the Municipal Board hearings,
but the Ontario Energy Board, one of the most vitally interested
parties, inexplicably was not. ‘

The relevant sections of the by-law, as amended, read as follows:

1.1 Section 1 — Introduction
Whereas the Council has authority to regulate the use and nature of land,

buildings and structures in the Township of Dawn by by-law subject to the ap-
proval of the Ontario Municipal Board and deems it advisable to do so.

1.2 Now therefore the Council of the Corporation of the Township of Dawn
enacts as follows:

Title

2.1 This by-law shall be known as the “Zoning By-law” of the Township of
Dawn.

Penalty -

3.3.1. Every person who contravenes by-law is guilty of an offence and liable
upon conviction to fine of not more than three hundred (300) dollars for each
offence, exclusive of costs. Every such fine is recoverable under the Summary
Convictions Act, all the provisions of which apply except that the imprison-
ment may be for a term of not more than twenty-one (21) days.

3.3.2. Where a person, guilty of an offence under this by-law has been di-
rected to remedy any violation and is in default of doing such matter or thing
required, then such matter or thing may be done at his expense, by the Corpo-
ration of the Township of Dawn and the Corporation may recover the expense
incurred in doing it by action or the same may be recovered in like manner as
municipal taxes.

Section 4 — General Use and Zone Regulations
4.1 Uses Permitted.

4.1.1. No land, building or structure shall be used or occupied and no building
or structure or part thereof shall be erected or altered except as permitted by
the provisions of this by-law.

4.2.3 Except as limited herein nothing in this by-law shall prevent the use of
any land as a right-of-way, easement or corridor for any oil, gas, brine or other
liquid product pipeline and appurtenances thereto, but no appurtenances in the
form of a metering, booster, dryer, stipper or pumping station, shall be con-
structed closer than 500 feet to any adjacent residential or commercial zone or
rural residence, except as otherwise provided. All transmission pipelines to be
-installed from or to a production, treatment or storage site shall be constructed
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from or to such site to and along, in or upon a right-of-way, easement or corri-
dor located as follows:

(a) running northerly or southerly within 100 feet perpendicular distance
from the centre line dividing the east and west halves of a concession lot;

(b) running easterly and westerly within 100 feet perpendicular distance
from a concession lot line not being a township, county or provincial road
or highway;

(¢) across, but not along a township, county or provincial road or highway.

Nothing herein shall prevent the location of a local distribution gas service line
upon any street, road or highway.

On May 20, 1975, the Ontario Municipal Board released its deci-
sion approving of By-law 40 as amended. The reasons are devoted
almost exclusively to s. 4.2.3 as amended and the objections of the
appellants thereto. To fully understand the approach taken by the
Municipal Board, the following extracts from these reasons are
quoted [4 O.M.B.R. 462 at pp. 463-6]:

The Township consists of flat agricultural land with soil rated in the Canada
Land Survey as A2. The Board was advised by the representative of the Minis-
try of Agriculture and Food that the soil is of the Brookstone clay type which
requires particular attention to drainage because the land is so flat and that
this was the reason it was rated A2 rather than Al. The soil is very productive
if properly drained and worked. As drainage is installed the soil responds to
cash crops such as corn and soya beans. Drainage is accomplished generally by
a grid system of tile drainage lines approximately 40 ft. apart throughout the
whole of the Township. These feed into municipal drains which generally fol-
low lot and concession lines and eventually drain to the south-west into the Sy-
denham River. An example of this method of drainage in the Township is
shown on ex. 9, filed. This also indicates the position of the Union Gas Com-
pany pipeline which runs in a diagonal direction across the tile drains referred
to above. Because the pipeline runs across the drains, a header line is required
to direct the flow of the water into the municipal drain.

The evidence indicates that in respect of the pipeline installation on a right
of way that may be 60 ft. wide or more, and the header line parallel to it, the
farmer in using his equipment must gear down each time before crossing these
installations rather than continuing in the usual sweep of the farm land. This
time-consuming and inconvenient operation is necessary every time the farmer
crosses the pipeline easement area. In addition, the evidence clearly indicated
that upon excavation for the pipeline, the soil composition is disturbed and im-
pacted so that growth is hampered for several years until the soil is returned to
its normal state. The company indicated in evidence that a new method for lay-
ing lines and conserving the topsoil for future development had been devised.
This may alleviate the problems, but only time will tell.

The Union Gas Limited (hereinafter to be referred to as “the Company”) op- -
erates in the south-west part of the Province and has important connections
with Consumers Gas Company of Toronto and other systems for whom it
stores gas in the summer months for delivery in the winter. The relationship of
the Union Gas Limited operation to other systems in the Province are well il-
lustrated on ex. 83, filed. The hub of their system is in Dawn Township from
which all the distribution and transmission lines radiate. The importance of the
Company to the municipality is illustrated by ex. 26 filed, which shows that for
the years 1970 to 1974 inclusive, the Company paid taxes which formed a sig-
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nificant portion of the total Township levy varying from 24.3% to 30.6% in
those years.

The by-law provides that transmission lines are to be laid in corridors 200 ft.
wide running along the half lot lines in a north-south direction and along con-
cession lines in an east-west direction, “across but not along a township, county
or provincial road or highway”, s. 4.2.3.

This corridor concept was the chief source of objection registered by the
Company which in evidence indicated that the corridor method of laying their
lines would be very costly. This was particularly so when some of the existing
lines are now laid in a diagonal direction. When new looping lines are required
they are now planned to run generally parallel to the existing lines. If they
were to follow the corridors the length of line would be increased, in some
cases the diameter of the pipe would have to be greater, and perhaps they
might also require additional compression facilities. The additional costs were
shown to be large and would result in increased costs to the public.

The Board must weigh the possibility of incurring these increased costs
against the need for protecting the farm industry against unnecessary and un-
planned disturbance in future years. There was ample evidence to indicate that
the need for pipeline installations would increase in the future. There was also
evidence to indicate that about 50% of the existing lines are already built in a
north-south and east-west direction and that the corridor concept has there-
fore in fact found practical use in the past (exs. 7 and 27). It was the argument
of counsel for the applicant that once the corridors were established the extra
cost for looping will not be as significant.

Argument of counsel for the Tecumseh Gas Storage Limited was that the
use of land for pipelines was not in fact a use of land as envisaged under s.
35(1)1 of the Planning Act, R.S.0. 1970, c. 349. To bolster this argument coun-
sel referred the Board to the case of Pickering Twp. v. Godfrey, [1958] O.R. 429,
14 D.L.R. (2d) 520, [1958] O.W.N. 230. The Board finds that the instant case can
be distinguished from the quoted case which dealt specifically with the making
of a quarry or gravel pit as a “land use”. In addition, the Board finds that the
use of land for installation of a pipeline fits the definition arrived at in the case
above quoted [at p. 437] as meaning: “the employment of the property for en-
joyment, revenue or profit without in any way otherwise diminishing or im-
pairing the property itself.”

The second major argument of counsel was that the municipality has no ju-
risdiction to deal with pipeline installation because of the existence of the
Ontario Energy Board Act, R.S.0. 1970, c. 312, which creates the Ontario
Energy Board and gives it jurisdiction to determine the route for a transmis-
sion line, production line, distribution line or a station (s. 40(1)). The Board was
also referred to s. 57 of the Ontario Energy Board Act which reads as follows:

“57(1) In the event of conflict between this Act and any other general or
special Act, this Act prevails.

(2) This Act and the regulations prevail over any by-law passed by a
municipality.”

In the opinion of the Board the above section provides only for the event of a
conflict between the Ontario Energy Board Act and any other Act. It does not,
nor can it be interpreted to mean that no other Act can be effective. It does not
in the opinion of the Board prohibit the municipality from dealing with those
matters referred to in s. 35 of the Planning Act.

The major considerations of the Ontario Energy Board are not directed to-
wards planning. It is the responsibility and duty of Council to plan for the
proper and orderly development of the municipality having regard to the
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health, safety, convenience and welfare of the present and future inhabitants
of the municipality all within the framework of the Planning Act.

The Board is of the opinion that zoning by-laws must provide for all ratepay-
ers a degree of certainty for reasonable stability. This can be accomplished by
passing restricted area by-laws for land use on a planning basis with proper
and responsible study and public input. The evidence indicates that the munici-
pality has indeed acted in a reasonable and responsible manner to achieve this
end. The consideration for the farming community which forms a large propor-
tion of the municipality is a proper and reasonable one. There is no certainty as
to where the Ontario Energy Board may finally decide to place the pipelines
required by the criteria they have and will develop. They will, however, have
the legislative document before them giving the corporate expression of the
municipality to indicate where, on the basis of planning considerations, the
pipelines should go. The Ontario Energy Board will then, on the basis of its
criteria and the evidence heard, be in a position to give its decision on the ulti-
mate route chosen. N

In the meantime, the municipality will by legislation inform all its ratepay-
ers where the pipelines should be laid. The farmer will be able to proceed with
the least amount of interference both during construction of pipelines on or
near his lands and indeed in his everyday work. The pipeline companies will
benefit from this as well. With less interference to the farmer there should be
fewer difficulties experienced both in the installation of the pipelines and the
servicing and maintenance of the pipelines and the tile drain systems.

By-law 40 as amended was enacted by the Council of the respon-
dent in accordance with the powers given to municipal councils by
s. 35 of the Planning Act, R.S.0. 1970, c. 349. The relevant portions
of that section read as follows:

35(1) By-laws may be passed by the councils of municipalities:

1. For prohibiting the use of land, for or except for such purposes as
may be set out in the by-law within the municipality or within any
defined area or areas or abutting on any defined highway or part of a
highway.

2.  For prohibiting the erection or use of buildings or structures for or
except for such purposes as may be set out in the by-law within the
municipality or within any defined area or areas or upon land abut-
ting on any defined highway or part of a highway.

Section 46 of the Planning Act is identical with s. 57(1) of the
Ontario Energy Board Act, R.S.0. 1970, c. 312, quoted in the rea-
sons of the Ontario Municipal Board. Fortunately, s. 46 of the
Planning Act has no equivalent to s. 57(2) of the Ontario Energy
Board Act or the Court might well have been forced to assert that
its views prevailed over one or other or both of the statutes.

The appellant Union Gas operates an extensive network of natu-
ral gas transmission lines throughout south-western Ontario deliv-
ering this energy to customers, both wholesale and retail, extend-
ing from Windsor on the south-west, to Hamilton and Trafalgar on
the east and Goderich and Owen Sound on the north.

It supplies scores of city, town and village municipalities in this
extensive and heavily-populated area and its lines traverse 16
counties which contain upwards of 140 township municipalities.
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The municipal councils of each of these has the same power under
the Planning Act to pass zoning by-laws.

The principal source of the supply of natural gas to Union Gas is
the Trans-Canada pipeline which enters the southern part of On-
tario in Lambton County just south of Sarnia and connects with a
major compressor station of Union Gas in the Township of Dawn.
There are four other major compressor stations operated by this
appellant, one just west of London, another at Trafalgar between
Hamilton and Toronto, one near Simcoe and the fourth south of
Chatham. These stations are essential to maintain pressure
throughout the pipeline network.

In addition, Union Gas lines serve as feeders for companies like
the Consumers’ Gas Company serving Metropolitan Toronto and
another extensive area of Ontario.

In addition, a significant portion of the source of natural gas
transmitted by Union Gas, comes from local wells found in south-
western Ontario, a number of which are located in the Township of
Dawn.

The company also maintains reserves of gas in natural under-
ground storage fields, some but by no means all of which are also
located in the Township of Dawn. )

The local wells and the storage fields must all be connected to
the distribution lines and the compressor stations.

The second appellant, Tecumseh Gas Storage Limited, is equally
affected by the impugned by-law, but no detailed description of its
operations was presented to the Court.

I have stressed these points to illustrate firstly how insignificant
are the local problems of the Township of Dawn when viewed in
the perspective of the need for energy to be supplied to those mil-
lions of residents of Ontario beyond the township borders, and to
call to mind the potential not only for claos but the total frustra-
tion of any plan to serve this need if by reason of powers vested in
each and every municipality by the Planning Act, each municipal-
ity were able to enact by-laws controlling gas transmission lines to
suit what might be conceived to be local wishes. We were informed
that other township councils have only delayed enacting their own
by-laws pending the outcome of this appeal.

At the conclusion of the argument of this appeal I informed
counsel, on behalf of the Court, that the Appeal Book had been en-
dorsed as follows:

The appeal will be allowed with costs. In view of the importance of the issue,
which is raised in this appeal insofar as it relates specifically to the Energy

Board’s jurisdiction as challenged by a municipal council, and in deference to
the lengthy reasons delivered by the Ontario Municipal Board, the Court will

in due course, deliver considered reasons which will be the basis of the formal -

order of the Court.
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It is not necessary for my purpose to trace the history and ori-
gins of the present Ontario Energy Board Act as amended. Refer-
ence to s. 58 of the present Act will suffice to show that this indus-
try has developed over many years under provincial legislation.
Section 58 reads as follows:

58. Every order and decision made under,

(@) The Fuel Supply Act, being chapter 152 of the Revised Statutes of
Ontario, 1950;

(b) The Natural Gas Conservation Act, being chapter 251 of the Revised
Statutes of Ontario, 1950;

(¢) The Well Drillers Act, being chapter 423 of the Revised Statutes of
Ontario, 1950;

(d) The Ontario Fuel Board Act, 1954;
(e) The Ontario Energy Board Act, 1960,

() The Ontario Energy Act, being chapter 271 of the Revised Statutes
of Ontario, 1960; or

(9) The Ontario Energy Board Act, 1964.
that were in force on the day the Revised Statutes of Ontario, 1970 is pro-
claimed in force shall be deemed to have been made by the Board under this
Act.

Pursuant to s. 2 [am. 1973, c. 55, s. 2] of the Act, the Ontario En-
ergy Board is composed of not less than five members appointed by
the Lieutenant-Governor in Council. It has an official seal, and its
orders which must be judicially noticed are not subject to the
Regulations Act, R.S.0. 1970, c. 410.

By s. 14, many of the powers of the Supreme Court of Ontario
are vested in this Board “for the due exercise of its jurisdiction”.

Section 18 is important having regard to the penalty provisions
of the township by-law quoted above. That section reads as fol-
lows:

18. An order of the Board is a good and sufficient defence to any action or
other proceeding brought or taken against any person in so far as the act or
omission that is the subject of such action or other proceeding is in accordance
with the order. .

Section 19 [am. 1973, c. 55, s. 5(1)] vests power in the Board to fix
rates and other charges for the sale, transmission, distribution and
storage of natural gas.

Under s. 23 [am. 2bid., s. 8] the Board is charged with responsibil-
ity to issue permits to drill gas wells.

Section 25 prohibits any company in the business of transmit-
ting, distributing or storing gas from disposing of its plant by sale
or otherwise without leave, and such leave cannot be granted with-
out, inter alia, a public hearing.

Section 30 provides that any order of the Board may be filed
with the Registrar of the Supreme Court and is enforceable in the
same way as a judgment or order of the Court.

Part II of the Act deals specifically with pipe lines and I quote s.

2915 O.R. (2d)



. 730 ‘ ONTARIO REPORTS 15 O.R. 2d)

38(1), s. 39, s. 40(1), (2), (3), (8), (9) and (10), s. 41(1) and (8), and s.
43(1) and (3):
38(1) No person shall construct a transmission line without first obtaining
from the Board an order granting leave to construct the transmission line.

39. Any person may, before he constructs a production line, distribution line
or station, apply to the Board for an order granting leave to construct the pro-
duction line, distribution line or station.

40(1) An applicant for an order granting leave to construct a transmission
line, production line, distribution line or a station shall file with his application
a map showing the general location of the proposed line or station and the mu-
nicipalities, highways, railways, utility lines and navigable waters through, un-
der, over, upon or across which the proposed line is to pass.

(2) Notice of the application shall be given by the applicant in such manner
as the Board directs and shall be given to the Department of Agriculture and
Food, the Department of Municipal Affairs, the Department of Highways and
such persons as the Board may direct.

(8) Where an interested person desires to make objection to the application,
such objection shall be given in writing to the applicant and filed with the
Board within fourteen days after the giving of notice of the application and
shall set forth the grounds upon which such objection is based.

(8) Where after the hearing the Board is of the opinion that the construction
of the proposed line or station is in the public interest, it may make an order
granting leave to construct the line or station. '

(9) Leave to construct the line or station shall not be granted until the appli-
cant satisfies the Board that it has offered or will offer to each landowner an
agreement in a form approved by the Board.

(10) Any person to whom the Board has granted leave to construct a line or
station, his officers, employees and agents, may enter into or upon any lz.ad at
the intended location of any part of the line or station and may make such sur-
veys and examinations as are necessary for fixing the site of the line or station,
and, failing agreement, any damages resulting therefrom shall be determined
in the manner provided in section 42.

41(1) Any person who has leave to construct a line or station under this Part
or a predecessor of this Part may apply to the Board for authority to expropri-
ate land for the purposes of the line or station, and the Board shall thereupon
set a date for the hearing of such application, and such date shall be not fewer
than fourteen days after the date of the application, and upon such application
the applicant shall file with the Board a plan and description of the land re-
quired, together with the names of all persons having an apparent interest in
the land. ‘

(8) Where after the hearing the Board is of the opinion that the expropria-
tion of the land is in the public interest, it may make an order authorizing the
applicant to expropriate the land.

43(1) Any person who has leave to construct a line may apply to the Board
for authority to construct it upon, under or over a highway, utility line or
diteh.

(3) Without any other leave and notwithstanding any other Act, where after
the hearing the Board is of the opinion that the construction of the line upon,
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under or over a highway, utility line or ditch, as the case may be, is in the pub-
lic interest, it may make an order authorizing the applicant so to do upon such
terms and conditions as it considers proper.

Finally, with respect to the statute itself, it may not be amiss to
again quote s. 57:

57(1) In the event of conflict between this Act and any other general or spe-
cial Act, this Act prevails.

(2) This Act and the regulations prevail over any by-law passed by a munici-
pality.

In my view this statute makes it crystal clear that all matters re-
lating to or incidental to the production, distribution, transmission
or storage of natural gas, including the setting of rates, location of
lines and appurtenances, expropriation of necessary lands and
easements, are under the exclusive jurisdiction of the Ontario En-
ergy Board and are not subject to legislative authority by munici-
pal councils under the Planning Act.

These are all matters that are to be considered in the light of the
general public interest and not local or parochial interests. The
words ‘“in the public interest” which appear, for example, in s.
40(8), s. 41(3) and s. 43(3), which I have quoted, would seem to leave
no room for doubt that it is the broad public interest that must be
served. In this connection it will be recalled that s. 40(1) speaks of
the requirement for filing a general location of proposed lines or
stations showing “the municipalities, highways, railways, utility
lines and navigable waters through, under, over, upon or across
which the proposed line is to pass”.

Persons affected must be given notice of any application for an
order of the Energy Board and full provision is made for objections
to be considered and public hearings held.

In the final analysis, however, it is the Energy Board that is
charged with the responsibility of making a decision and issuing an
order “in the public interest”.

While the result in the case of Campbell-Bennett Ltd. v. Com-
stock Midwestern Ltd. and Trans Mountain Oil Pipe Line Co.,
[1954] S.C.R. 207, [1954] 3 D.L.R. 481, 71 C.R.T.C. 291, might per-
haps be different today, having regard to the facts of that case and
subsequent federal legislation, the principles enunciated are valid
and applicable to the case before this Court.

In the Campbell-Bennett case, the defendant Trans Mountain
Pipe Line was incorporated by a special Act of the Parliament of
Canada to construct interprovincial pipe lines. During the course of
construction of a pipe line from Acheson, Alberta to Burnaby, Brit-
ish Columbia, some work was done in British Columbia by the
plaintiff for which it claimed to be entitled to a mechanics’ lien on
the works in British Columbia, and to enforce that lien under the
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British Columbia Mechanics’ Lien Act by seizing and selling a por-
tion of the pipe line.

Atp. 212 S.C.R., p. 486 D.L.R., Kerwin, J. (as he then was), on be-
half of himself and Fauteux, J. (as he then was), said:

The result of an order for the sale of that part of Trans Mountain’s oil pipe line
in the County of Yale would be to break up and sell the pipe line piecemeal,
and a provincial legislature may not legally authorize such a result.

Then at pp. 213-5 S.C.R., pp. 487-9 D.L.R., Rand, J., on behalf of
himself and the other three members of the Court, said:

The respondent, Trans Mountain Oil Pipe Line Company, was incorporated
by Dominion statute, 15 Geo. VI, c. 93. It was invested with all the “powers,
privileges and immunities conferred by’ and, except as to provisions contained
in the statute which conflicted with them, was made subject to all the
“limitations, liabilities and provisions of any general legislation relating to
pipe lines for the transportation of oil” enacted by Parliament. Within that
framework, it was empowered to construct or otherwise acquire, operate and
maintain interprovincial and international pipe lines with all their appurte-
nances and accessories for the transportation of oil.

The Pipe Lines Act, R.S.C. 1952, c¢. 211, enacted originally in 1949, is general
legislation regulating oil and gas pipe lines and is applicable to the company.
By its provisions the company may take land or other property necessary for
the construction, operation or maintenance of its pipe lines, may transport oil
and may fix tools therefor. The location of its lines must be approved by the
Board of Transport Commissioners and its powers of expropriation are those
provided by the Railway Act. By s. 38 the Board may declare a company to be
a common carrier of oil and all matters relating to traffie, tools or tariffs be-
come subject to its regulation. S. 10 provides that a company shall not sell or
otherwise dispose of any part of its company pipe line, that is, its line held sub-
ject to the authority of Parliament, nor purchase any pipe line for oil
transportation purposes, nor enter into any agreement for amalgamation, nor
abandon the operation of a company line, without leave of the Board; and gen-
erally the undertaking is placed under the Board’s regulatory control.

Is such a company pipe line so far amenable to provincial law as to subject it
to statutory mechanics’ liens? The line here extends from a point in Alberta to
Burnaby in British Columbia. That it is a work and undertaking within the ex-
clusive jurisdiction of Parliament is now past controversy: Winner v. S.M.T.
(Eastern) Limited, [1951] S.C.R. 887, affirmed, with a modification not material
to this question, by the Judicial Committee but as yet unreported. The lien
claimed is confined to that portion of the line within the County of Yale, Brit-
ish Columbia. What is proposed is that a lien attaches to that portion of the
right of way on which the work is done, however small it may be, or wherever
it may be situated, and that the land may be sold to realize the claim. In other
words, an interprovincial or international work of this nature can be disposed
of by piecemeal sale to different persons and its undertaking thus effectually
dismembered.

In the light of the statutory provisions creating and governing the company
and its undertaking, it would seem to be sufficient to state such consequences
to answer the proposition. The undertaking is one and entire and only with the
approval of the Board can the whole or, I should say, a severable unit, be trans-
ferred or the operation abandoned. Apart from any question of Dominion or
Provincial powers and in the absence of clear statutory authority, there could
be no such destruction by means of any mode of execution or its equivalent.
From the earliest appearance of such questions it has been pointed out that the



UNION GAS Litp. v. TOWNSHIP OF DAWN - 733

creation of a public service corporation commits a public franchise only to
those named and that a sale under execution of property to which the fran-
chise is annexed, since it cannot carry with it the franchise, is incompatible
with the purpose of the statute and incompetent under the general law. Statu-
tory provisions, such as s. 152 of the Railway Act, R.S.C. (1952) c. 234, have
modified the application of the rule, but the sale contemplated by s. 10 of the
Pipe Lines Act is sale by the company, not one arising under the provisions of
law and in a proceeding in invitum. The general principle was stated by Sir
Hugh M. Cairns, L.J. in Gardner v. London, Chatham and Dover Railway
(1867), L.R. 2 Ch. 201 at p. 212:—

“When Parliament, acting for the public interest, authorizes the con-
struction and maintenance of a railway, both as a highway for the publie,
and as a road on which the company may themselves become carriers of
passengers and goods, it confers powers and imposes duties and responsi-
bilities of the largest and most important kind, and it confers and imposes
them upon the company which Parliament has before it, and upon no
other body of persons. Thesé powers must be executed and these duties
discharged by the company. They cannot be delegated or transferred.”

In the same judgment and speaking of the effect of an authorized mortgage
of the “undertaking’ he said:—

“The living and going concern thus created by the Legislature must
not, under a contract pledging it as security, be destroyed, broken up, or
annihilated. The tolls and sums of money ejusdem generis—that is to say,
the earnings of the undertaking—must be made available to satisfy the
mortgage; but, in my opinion, the mortgagees cannot; under their mort-
gages, or as mortgagees—by seizing, or calling on this Court to seize, the
capital, or the lands, or the proceeds of sales of land, or the stock of the
undertaking—either prevent its completion, or reduce it into its original
elements when it has been completed.”

Several further and compelling submissions were made to the
Court on behalf of the appellants, but having regard to the first
submission which is irresistible and of fundamental importance, 1
do not think it necessary to deal with all of the arguments ad-
vanced.

Reference should be made, however, to two of them. First, atten-
tion should be directed to “An Act to regulate the Exploration and
Drilling for, and the Production and Storage of Oil and Gas”, 1971
(Ont.), c. 94, commonly referred to as the Petroleum Resources Act.

The objects of this legislation can be readily understood by refer-
ence to s. 17(1) of the statute, which reads as follows:

17(1) The Lieutenant Governor in Council may make regulations,
(a) for the conservation of oil or gas;
() prescribing areas where drilling for oil or gas is prohibited;
(¢) prescribing the terms and conditions of oil and gas production leases
and gas storage leases or any part thereof, excluding those relating

to Crown lands, and providing for the making of statements or re-
ports thereon;

-(d) regulating the location and spacing of wells;

(e) providing for the establishment and designation of spacing units and
regulating the location of wells in spacing units and requiring the
joining of the various interests within a spacing unit or pool;
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() prescribing the methods, equipment and materials to be used in bor-
ing, drilling, completing, servicing, plugging or operating wells;

(9) requiring operators to preserve and furnish to the Department drill-
ing and production samples and cores;

(k) requiring operators to furnish to the Department reports, returns
and other information;

(7)) requiring dry or unplugged wells to be plugged or replugged, and
prescribing the methods, equipment and materials to be used in
plugging or replugging wells;

(§) regulating the use of wells and the use of the subsurface for the dis-
posal of brine produced in association with oil and gas drilling and
production operations.

The importance of this Act is reflected in s. 18 which reads as fol-
lows:

18(1) In the event of conflict between this Act and any other general or spe-
cial Act, this Act, subject only to The Ontario Energy Board Act [1964], pre-
vails.

(2) This Act and the regulations prevail over any municipal by-law.

Similarly, although it was not referred to in argument, the
Emergy Act, R.S.0. 1970, c. 148 [since repealed by 1971, Vol. 2, c. 44,
s. 32, and superseded by the Energy Act, 1971, and the Petroleum
Resources Act, 1971], deals with other aspects of the natural gas
and oil industry. The objects of the legislation are set out in s. 12(1)
which I need not quote, but again s. 13 of this Act is identical in its
wording to s. 18 of the Petrolewm Resources Act, 1971, quoted
above.

The second of the additional submissions to which reference
should be made is based on a cardinal rule for the interpretation of
statutes and expressed in the maxim generalia specialibus non
derogant. For a discussion of the effect of this rule I will only refer
to the case of City of Ottawa v. Town of Eastview et al., [1941]
S.C.R. 448 commencing at p. 461 [1941] 4 D.L.R. 65 at p. 75, 53
C.R.T.C. 193, and to the Dictionary of English Law (Earl Jowitt),
at p. 862.

In the case before this Court, it is clear that the Legislature in-
tended to vest in the Ontario Energy Board the widest powers to
control the supply and distribution of natural gas to the people of
Ontario “in the public interest” and hence must be classified as spe-
cial legislation. | '

The Planning Act, on the other hand, is of a general nature and
the powers granted to municipalities to legislate with respect to
land use under s. 35 of that Act must always be read as being sub-
ject to special legislation such as in contained, for example, in the
Ontario Energy Board Act, the Energy Act and the Petroleum Re-
sources Act, 1971. .

In the result, therefore, and in response to the questions with re-
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‘spect to which leave to appeal was granted, this Court certifies to
the Ontario Municipal Board:

(a) Section 4.2.3. of By-law 40 as amended, of the Township of Dawn is ultra
vires the said municipality, and

(b) The Ontario Municipal Board therefore is without jurisdiction to approve
the said by-law as amended in its present form by reason of section 4.2.3.
thereof. .

This Court further certifies that should the Ontario Municipal
Board see fit to exercise the powers vested in it by s. 87 of the
Ontario Municipal Board Act, the said By-law 40, as amended,
may be approved after deleting from s. 4.2.3. the words “Except as
limited herein” at the commencement of the said section and all
the words after the word “thereto” in the fourth line of the said
by-law as printed down to and including the words “road or
highway” in subcl. (¢) of the said s. 4.2.3., so that s. 4.2.8. as so ap-
proved would read:

Nothing in this by-law shall prevent the use of any land as a right-of-way,
easement or corridor for any oil, gas, brine or other liquid product pipeline and
appurtenances thereto.

Nothing herein shall prevent the location of a local distribution gas service
line upon any street, road or highway.

The appellants and the Ontario Energy Board are entitled to
their costs of this appeal.

Appeal allowed.

[COUNTY COURT]
JUDICIAL DISTRICT OF YORK

Box v. Ergen
FERGUSON, Co. Ct.J. : 23rp DECEMBER 1976.

Practice — Writ of summons — Substituted service — Application to set aside
order permitting substituted service on defendant’s liability insurer — Insurer
unable to communicate with defendant — Order for substituted service set aside.

[Saracent v. Rechenberg, [1971] 2 O.R. 735; affd ibid. at p. 738, distd; Starosta v.
Simpson et al. (1974), 6 O.R. (2d) 384, discd; Sakalo v. Tassotti, Lori et al., [1963] 2
O.R. 537,40 D.L.R. (2d) 294, refd to]

APPLICATION to set aside an order of Henry, J., permitting sub-
stituted service of the writ upon the defendant’s liability insurer.
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FERGUSON, Co. Ct. J.:—This is a motion to set aside the order of
His Honour Judge Henry dated September 24, 1976, whereby it
was ordered that substituted service of the writ of summons be
affected on the defendant by addressing the writ to the defendant
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The judgment of the Court was delivered by
S.N. LEDERMAN J.:--
Natur e of the Proceeding

1 TheAppellant, Great Lakes Power Limited ("GLPL"), appeals from the Decision and Order of
the Ontario Energy Board (the "OEB"), dated October 30, 2008 (the "Decision™). The Decision was
the OEB's ruling on arate application by GLPL. GLPL contends that the Decision had the effect of
denying GLPL recovery of al of its costs of service, including areturn on its invested capital, of its
electricity distribution business since 2002.

Background

2 GLPL isaprivate company that is alicensed distributor, transmitter and generator of
electricity. It provides services to a small customer population in an expansive area of Northern
Ontario. The OEB isthe regulator of the Ontario electricity sector and has extremely broad
authority under s. 78(3) of the Ontario Energy Board Act, 1998, S.O. 1998, c. 15 (Sched. B)
("OEBA") to make orders approving or fixing "just and reasonable rates' for the distribution of
electricity. Asaprivately owned utility, GLPL has aways been allowed areturn on equity ("ROE")
and such return is recovered by way of rate treatment.

3 Priorto May 1, 2002, GLPL's rates were "bundled rates" for transmission, distribution and
costs of power. As aresult of the legislated restructuring of Ontario's electricity industry in May,
2002, GLPL was no longer able to maintain bundled rates for its distribution customers. As aresullt,
it could no longer pass a portion of distribution costs on to non-distribution customers.

4 On March 28, 2002, GLPL filed a distribution rate application with the OEB (the "2002
Application") wherein it sought approval of arevenue requirement of $12.7 million. Included in this
amount was a ROE of $2,891,600.

5 Therestructuring of the electricity industry then underway in Ontario was going to result in a
substantial rate increase for GLPL's distribution customers, if unmitigated.
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6 To avoid the impact of "rate shock" on customers, GLPL voluntarily proposed arate mitigation
plan, which would result in 2002 and 2003 rates being set at levels which would recover revenues
of only $9.8 million and defer the recovery of the remainder of the $12.7 million revenue
requirement over four years beginning in 2005 (the "Deferral Plan™).

7 Toensurethat GLPL would have unbundled distribution rates in place for the electricity market
opening on May 1, 2002, as required by legidation, the OEB issued an interim order (the "2002
Interim Order"). The OEB approved the rate proposed by GLPL's 2002 Application necessary to
recover $9.8 million annually for its costs, which, according to GLPL, was calculated on the basis
of approval and implementation of the Deferral Plan.

8 Commencing on May 1, 2002, GLPL charged the rates authorized by the 2002 Interim Order
and began deferring approximately $2.8 million per year that it alleges that it has foregone as a
result of its voluntary rate mitigation plan. It accumulated those amounts in its books in Account
1574 (adeferral account authorized by the Accounting Procedures Handbook issued by the OEB) to
be collected at some future period.

9 Prior to the OEB conducting afull hearing in GLPL's 2002 Application, the Ontario
Legidature, in December 2002, enacted Bill 210 to implement a "rate freeze" that prohibited the
OEB from adjusting distribution rates without approval of the provincial Minister of Energy.
Included in the legislation was a provision that deemed all outstanding interim rate orders to be final
rate orders, such that the OEB's 2002 Interim Order was made afinal Order. Bill 210 also created
"Regulatory Assets’ in the form of amounts recorded in prescribed accounts to be recovered at a
prescribed point in the future. The Regulatory Asset accounts were intended to capture costs
incurred by distributors in readying themselves for market opening. By regulation O.Reg. 339/02,
Account 1574 was included in such Regulatory Assets.

10 On December 9, 2004, electricity rates were "unfrozen™ by the enactment of Bill 100. Asa
result, GLPL was permitted to apply to the OEB for the approval of new rates. On January 17,

2005, GLPL applied to the OEB to recover a portion of outstanding balances in its Regulatory Asset
accounts. GLPL's application expressly included the recovery of a portion of the outstanding
balance in Account 1574. On March 30, 2005, the OEB approved, on an interim basis, recovery of
80% of the amount sought by GLPL. It thereby allowed GLPL to recover $1,265,541 of its
Regulatory Asset account balances (including amounts from Account 1574), and adjusted GLPL's
rates accordingly, effective April 1, 2005 (the "Recovery Order"). From and after April 1, 2005
until the Decision became effective, GLPL recovered, under the express authorization of the OEB,
some of the deferred amounts accumulated in Account 1574.

11  On August 31, 2007, GLPL applied to the OEB to set new rates. Among other things, the
application sought authorization to recover the balance of its Account 1574 in the amount of
$14,890,315 and to recover that balance over 11 years through electricity distribution rates.

The OEB Decision
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12 The OEB refused GLPL's request to recover the balance in Account 1574.

13 Inthe portion of its Decision addressing the recovery of the Account 1574 balance, the OEB
focused on whether it had authorized GLPL's use of Account 1574 and whether such authorization
was required. Because the 2002 Interim Order did not explicitly mention the Deferral Plan or the
$12.7 million revenue requirement, the OEB found that there was insufficient evidence to
demonstrate that the OEB had considered the Deferral Plan in setting rates in the 2002 Interim
Order. The OEB concluded that the 2002 Interim Order could not be taken even implicitly as having
in any way approved the revenue requirement or the accumulation of the deferred amountsin
Account 1574.

14 The OEB found that the purpose of its 2002 Interim Order was to provide GLPL on an
expedient basis with distribution rates in time for the opening of the new electricity market on May
1, 2002, and that the OEB had not considered the merits of, or approved the proposed rate Deferral
Plan.

Jurisdiction and Standard of Review

15 TheDivisional Court hasjurisdiction to hear this appeal pursuant to section 33 of the OEBA
which provides that an appeal may be made only on a question of law or jurisdiction.

16 Onaquestion of law, the courts must consider a number of relevant factors before
determining the relevant standard of review:

(i)  the presence of absence of aprivative clause;
(i)  the purpose of the Tribunal;

(iii)  the nature of the question at issue; and

(iv) the expertise of the Tribunal

(See Dunsmuir v. New Brunswick (2008), 291 D.L.R. (4th) 577 (S.C.C.) at para.
64.)

17 GLPL submitsthat having regard to these factors and in particular, the nature of the question
at issue, the standard of review that appliesis one of correctness.

18 Therole of the OEB set out in section 78(3) of the OEBA is the setting of rates that are "just
and reasonable”. GLPL contends that it is settled law in Canada that a rate regulated enterprise must
be permitted by the regulator to recover its reasonably incurred costs and a reasonabl e return on
invested capital. Any rate order which does not do so is, by definition, not "just and reasonable”.
Accordingly, GLPL submitsthat the OEB erred in law in its decision by setting rates for GLPL
which denied it any recovery of the amounts deferred under the Deferral Plan and, as aresult, was
not "just and reasonable” contrary to section 78(3) of the OEBA.
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19 GLPL submitsthat while the OEB has the discretion to determine what costs are reasonable
and what ROE is reasonable, and in what manner those costs should be collected from rate payers,
the OEB cannot deny recovery altogether. Thus, GLPL submits that the question at issue is purely
one of law, that is, can the OEB deny recovery of a utility's reasonable costs and ROE? It submits
that thisis a discrete question of law independent of the facts. Thus, it argues that the standard of
review is correctness.

20 The OEB isan expert tribunal, given broad authority under the OEBA to protect the interests
of consumers by, amongst other things, setting "just and reasonable” distribution rates. Moreover,
the decision at issue - the fixing of just and reasonable rates - isthe OEB's primary function. It has
significant expertise and discretion in setting rates and its decisions have been accorded substantial
deference in past jurisprudence (see Graywood Investments Ltd. v. Toronto Hydro Electric System
Ltd. [2006] O.J. No. 2030, at para. 24 (C.A.)).

21 Counsel for the OEB does not contest the proposition advanced by GLPL that it is settled law
that a utility is entitled to recover by way of just and reasonable rates its costs and ROE. That is not
the issue. Rather, OEB counsel submits that the issue in this case is whether approximately $15
million in costs that were never subject to scrutiny or review, were properly denied by the OEB
pursuant to its rate making authority under section 78(3) of the OEBA.

22 Weare of the view that the issue in question is not smply adenial by the OEB of any right of
recovery of costs by GLPL. Rather, in issue is the basis upon which such denial was made. In
setting "just and reasonable” distribution rates, the OEB was engaged in an exercise of fact finding
and, aswell, applying law and policy considerations. It was performing its core function. Moreover,
the OEB was interpreting the meaning and effect of its own 2002 Interim Order and its own review
process. Given these matters, the standard of review is reasonableness.

GLPL'sPosition

23 InitsDecision, the OEB focused on whether the 2002 Interim Order could be taken to
establish that it had approved the Deferral Plan or that it approved the accumulation of $2.8 million
per year in Account 1574 for future recovery from rate payers. It concluded that it did not, and
stated at page 13 of its Decision as follows:

In summary, GLPL's position is without foundation. Thereis ssimply no basis
upon which the Board can conclude that the accumulation in this account was
ever explicitly or implicitly approved by the Board, either as to the amounts
added to it over the years, or the more basic question as to the appropriateness of
the use made of the account by the Applicant at all. Permitting GLPL to dispose
of the account as it has requested would not be consistent with reasonable
regulatory practice or common sense, and the GLPL's proposal is denied.

24  GLPL argued that the OEB's conclusion that the 2002 Interim Order and subsequent orders
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did not implicitly or explicitly approve the establishment of the deferral account iswrong or
aternatively unreasonable and contrary to the evidence.

25 The OEB seized upon the fact that the 2002 Interim Order did not explicitly mention the
Deferral Plan or the $12.7 million revenue requirement. As such, the OEB found that there was
insufficient evidence to demonstrate that the OEB had considered the Deferral Plan in setting rates
in the 2002 Interim Order. The OEB concluded that the 2002 Interim Order could not be taken as
having in any way approved the revenue requirement or the accumulation of the deferred amounts
in Account 1574.

26 GLPL submitted that prior OEB approval of the use of Account 1574 was not required for the
following reasons:

a) Bill 210 expressly made Account 1574 a Regulatory Asset that would be
eligible for recovery through rates at alater date. The Board's approval of
the accrual therein of deferred amounts was not required;

b)  Pursuant to the description of Account 1574 in the Board's own
Accounting Procedures Handbook, it is within the discretion of the utility,
without Board approval, to defer and record in the Account, amounts equal
to rate impacts associated with market-based rate of return or transition
costs, or extraordinary costs which the utility has decided to defer to future
periods. The decision to defer and accrue amounts in Account 1574 did not
require Board approval;

¢)  GLPL was permitted to make an independent decision to use Account
1574. Another example of a Regulatory Asset account is Account 1508. It
was aso available to GLPL for recording the deferred portion of its full
revenue requirement without Board approval and from which the Board is
obliged to alow recovery aslong as the amounts sought to be recovered
are reasonable. Account 1508 does not require Board authorization.

27 Insummary, it is GLPL's position that although it may have been within the scope of the
OEB's authority to consider the reasonableness of the costs in the proposed Deferral Plan, the OEB's
prior approval to accrue costs in Account 1574 was not required.

28 GLPL submitsthat in any event, the 2002 Interim Order permitted accrual and recovery of
Account 1574 amounts. It submits that by approving the rates proposed in GLPL's 2002
Application, the OEB necessarily authorized the accrual of the deferred amountsin Account 1574.
It submits that the very making of the 2002 Interim Order had to alow for afair return on GLPL's
invested capital. The only way for GLPL to have earned afair return on capital wasif the OEB's
2002 Interim Order approved the Deferral Plan and GLPL's revenue requirement of $12.7 million -
that is, $9.8 million received in rates, and $2.9 million per year deferred and subsequently to be
recorded in Account 1574.
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29 Moreover, GLPL pointed to the fact that on January 17, 2005, GLPL applied to the OEB to
recover a portion of the outstanding balances in its Regulatory Asset accounts. GLPL's application
expressly included the recovery of a portion of the outstanding balance in Account 1574 which was
in the list of Regulatory Assets for which recovery was sought. Over 80% of the rate increase
granted by the OEB in its order dated March 30, 2005 related specifically to Account 1574. In that
order, the OEB allowed GLPL to recover $1,265,541 of its Regulatory Asset account balances
(including amounts from Account 1574) and adjusted GLPL's rates accordingly, effective April 1,
2005. Although this was an interim order, the decision later issued by the OEB did not change the
terms of the order as they related to Account 1574. Therefore, GLPL was allowed to recover under
the express authorization of the OEB, some of the deferred amounts accumulated in Account 1574.

Analysis

30 Whether express OEB prior authorization was required for the opening or establishment of
Account 1574, or whether such authorization was implicit in the 2002 Interim Order, or was granted
retroactively by the 2005 interim Recovery Order, misses the main point in issue, which is whether
the OEB would have approved a revenue requirement of $12.7 million without an appropriate
review.

31 The OEB's Decision denying recovery was a response to the argument advanced by GLPL that
the OEB approved the Deferral Plan and that the 2002 Interim Order when made final (by reason of
Bill 210) established GLPL's unconditional right to access the deferred amountsin Account 1574.
GLPL's position is that once the 2002 Interim Order was finalized by the operation of Bill 210, the
OEB could not deny recovery. GLPL argued that its only discretion was to determine how recovery
was to be effected in the manner of setting rates over afuture period of time.

32 GLPL acknowledges that had Bill 210 not intervened, there would have been in the normal
course, a prudency review that would have taken place after the 2002 Interim Order and before a
final order wasissued. GLPL, however, takes the position that a prudency review was foreclosed
because of Bill 210 converting interim ordersinto final orders.

33 The OEB held that its 2002 Interim Order neither authorized nor approved the Deferral Plan
and it would not do so without GLPL's costs being subject to scrutiny by a prudency review.

34  Although deferral plans may be alowed as an exception to the policy against retroactive rate
setting, the OEB concluded that to accept GLPL's argument would deprive the OEB of any
opportunity to have areview of GLPL's costs. The heart of its Decision in thisregard is found at
pages 11-12 of itsreasons as follows:

Secondly, GLPL's position ignores the context for the Board's May 13, 2002
interim decision. GLPL's distribution business was not regulated by the Board
until 2002. The May 13, 2002 interim decision and order was the first Board
order setting rates for GLPL's distribution business. It isinconceivable that the
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panel that rendered the May 13, 2002 decision would have approved a $12.7
million revenue requirement (and the rate mitigation plan) without any input
from the interested parties. To have done so would have been totally inconsistent
with the Board's longstanding practice of ensuring that affected parties have a
fair opportunity to be heard. (Emphasis added)

35 It wasreasonable for the OEB to conclude that before there can be recovery of the amountsin
Account 1574, GLPL would be obliged to have its costs undergo areview by the OEB for a
reasonabl eness assessment. The OEBA requires that the OEB protect the interests of ratepayers and
thisincludes reviewing a distributor's revenue requirement and ensuring that it is reasonable before
passing these costs of f to customers through rates. If thisis not done, electricity customers are put at
risk.

36 The mere happenstance of Bill 210, that froze rates by deeming interim orders to be final
orders, did not relieve GLPL of having its costs undergo appropriate scrutiny for reasonableness
before recovery of those costs would be allowed.

37 ltisof significance that the 2002 order was interim in nature and approved the rates proposed
by GLPL necessary to recover $9.8 million. The Supreme Court of Canada commented on the
nature of interim rate orders in Bell Canada v. Canada (Canadian Radio-Television &
Telecommunications Commission) (1989), 60 D.L.R. (4th) 682 at pg. 705 as follows:

Traditionally, such interim rate orders dealing in an interlocutory manner with
issues which remain to be decided in afinal decision are granted for the purpose
of relieving the applicant from the del eterious effects caused by the length of the
proceedings. Such decisions are made in an expeditious manner on the basis of
evidence which would often be insufficient for the purposes of the final decision.
The fact that an order does not make any decision on the merits of an issue to be
settled in a final decision and the fact that its purpose is to provide temporary
relief against the deleterious effects of the duration of the proceedings are
essential characteristics of an interimrate order. [Emphasis added.]

38 And while acknowledging that rates must be just and reasonable whether approved by interim
or final order, the Supreme Court went on to say at page 706:

However, interim rates must be just and reasonable on the basis of the evidence
filed by the applicant at the hearing or otherwise available for interim decision. It
would be useless to order afinal hearing if the [Board] was bound by the
evidence filed at the interim hearing.

39 Thefact remainsthat the GLPL's full revenue requirement of $12.7 million did not undergo
the review process which, in the normal course, would have required notice to interested parties and
an opportunity for them to present submissions at a hearing. To this day no prudency review has
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taken place, nor has one been sought by GLPL.

40 The costs upon which GLPL's rate Deferral Plan is premised were never reviewed by the OEB
and it would violate the OEB's statutory obligation to ratepayers and the "regulatory compact” (as
coined by the Supreme Court of Canadain Atco Gas & Pipelines Ltd. v. Alberta (Energy Utilities
Board) (2006), 263 D.L.R. (4th) 193 at para. 63 (S.C.C.), requiring a balancing of rights and
interests of utilities against those of ratepayers) to permit recovery of those costs without this
necessary review.

41 InitsDecision, the OEB was engaged in an interpretation of its own 2002 Interim Order and
knew full well the limited review of GLPL's costs that had been undertaken at the time that the 2002
Application was made. At p. 13 of its Decision, the OEB stated:

Thirdly, GLPL is attaching much more significance to an interim order than is
warranted. Section 21(7) of the OEB Act states. "The Board may make interim
orders pending the final disposition of a matter before it." The evidentiary basis
for interim rate decisions is almost always less complete than it isfor afinal
decision and the applicant's pre-filed evidence is generally untested.

42 The OEB should be afforded due deference when it stated that to read its 2002 Interim Order
as approving arevenue requirement of $12.7 million was "inconceivable" and " totally inconsistent
with the OEB's longstanding practice of ensuring that affected parties have afair opportunity to be
heard".

43 When viewed in this context, it is clear that the OEB's conclusions regarding the 2002 Interim
Order were reasonable. It made no error of law or jurisdiction.

Conclusion

44 Accordingly, the appeal is dismissed. As agreed by counsel there will be no costs of the
appeal.

SN. LEDERMAN J.
JM. WILSON J.
K.E. SWINTON J.
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Katchen v. Royal Air Forces Ass’n et al., [1958] 2 All E.R. 241,
where he stated at p. 249:

What is covered by equitable fraud is a matter which LorRD HARDWICKE did
not attempt to define two hundred years ago, and I certainly shall not attempt
to do so now, but it is, I think, clear that the phrase covers conduct which,
having regard to some special relationship between the two parties concerned,
is an unconscionable thing for the one to do towards the other.

In that case it was held that the action of solicitors in failing to
disclose the source of settlement funds amounted to concealment
by fraud, so the Limaitations Act did not bar a negligence action
against the solicitors.

I find that the act of the solicitors in informing the clients that
they had obtained an advance ruling and their failure to disclose
the true nature of their services amounted to concealed fraud. If
the clients had been aware that not all steps had been taken to
protect their tax positions they may have made an appointment
for an immediate taxation. Instead, the true nature of the solici-
tors’ services was not discovered until May, 1979, when the appeal
was allowed. Accordingly, the 12-month period did not begin to
run until this time, when the concealed fraud was discovered, so
this application has not been brought outside the limitation period
in s. 10 of the Solicitors Act.

In the circumstances, I find it necessary to exercise my
discretion and refer the solicitors’ bills for taxation to the Taxing
Officer at Toronto. The applicants are entitled to their costs of this
application on a solicitor-and-client basis forthwith after taxation.

Application allowed.

RE CITY OF PETERBOROUGH AND CONSUMERS’ GAS CO. et al.

Ontario High Court of Justice, Divisional Court, Henry, Reid and Griffiths, JJ.
April 22, 1980.

Oil and gas — Natural gas — Franchises — Act empowering Ontario Energy
Board to renew or extend term of right to supply natural gas to municipality
for such period and upon such terms as Board may prescribe if public conven-
ience and necessity appear to require it — Board extending franchise
agreement between supplier and municipality for 20 years upon terms of draft
of new franchise agreement prepared by supplier — Act does not require that
terms and conditions be previously agreed upon or be acceptable to munici-
pality — Board has jurisdiction to make order — Municipal Franchise Act,
R.S.0. 1970, c. 289, s. 10.

APPEAL from a decision of the Ontario Energy Board varying an
existing franchise agreement for the supply of natural gas to the
appellant municipality. |
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G. H. T. Farquharson, Q.C., for appellant.
P. Y. Atkinson, for Consumers’ Gas Company.
T. C. Marshall, Q.C., for Ontario Energy Board.

The judgment of the Court was delivered orally by

HeENRY, J.:—This appeal is brought before us by the Corpo-
ration of the City of Peterborough, with leave granted by
Callaghan, J., on August 22, 1979, to argue the following question:

Did the Ontario Energy Board exceed its jurisdiction and authority under
section 10(2) of the Municipal Franchises Act in imposing contractual obliga-
tions on the appellant which varied existing obligations or which were not
contained in the existing franchise agreement dated the 26th day of January,
1959 on an application to the Board under the said section for renewal?

The appeal arises out of a franchise agreement made between
the city and the Consumers’ Gas Company (one of the respondents
herein) on January 26, 1959, permitting the company to provide
gas services to the city for a period of 20 years. That franchise
agreement was set to expire on January 26, 1979.

Negotiations were undertaken between the company and the
city with a view to the renewal of the franchise upon its expiry. It
appears that agreement was not reached on the terms to be
embodied in a new franchise agreement. As a result the matter
came before the Ontario Energy Board as will be described.

In the circumstances regard must be had to the provisions of
the Municipal Franchises Act, R.S.0. 1970, c. 289, ss. 3, 9 and 10
[am. 1974, c. 59, s. 1; 1979, c. 83, s. 1].

This statute provides for the franchising of the supply, wnter
alia, of natural gas, manufactured gas and other gases and it is
provided in s. 3 that the municipal corporation shall not grant
permission to supply gas to the municipality unless a by-law
setting forth “the terms and conditions upon which and the period
for which such right is to be granted” has been assented-to by the
municipal electors. h

Section 9 provides that no by-law granting the right to supply
gas shall be submitted to the municipal electors for their assent
unless “the terms and conditions upon which and the period for
which such right is to be granted, renewed or extended” have first
been approved by the Ontario Energy Board. In granting such
approval the Ontario Energy Board is by s-s. (3) required to hold
a public hearing after giving notice to proper parties, and there-
after the Board may dispense with the assent of the electors.

Section 10 of the Act provides in part as follows:

10(1) Where the term of a right referred to in clause a, b or ¢ of subsection
1 of section 6 that is related to gas or of a right to operate works for the
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distribution of gas or to supply gas to a municipal corporation or to the inhab-
itants of a municipality has expired or will expire within one year, either the
municipality or the party having the right may apply to the Ontario Energy
Board for an order for a renewal of or an extension of the term of the right.

(2) The Ontario Energy Board has and may exercise jurisdiction and power
necessary for the purposes of this section and, if public convenience and
necessity appear to require it, may make an order renewing or extending the
term of the right for such period of time and upon such terms and conditions
as may be prescribed by the Board, or if public convenience and necessity do
not appear to require a renewal or extension of the term of the right, may
make an order refusing a renewal or extension of the right.

(3) The Board shall not make an order under subsection 2 until after the
Board has held a public hearing upon application therefor and of which
hearing such notice shall be given in such manner and to such persons and
mun1c1paht1es as the Board may direct.

It Was particularly with respect to s. 10 that Mr. Farquharson
addressed his arguments before us.

In these circumstances the company applied to the Board under
s. 10 in view of the imminent expiry of the existing franchise
agreement asking for an order for an interim extension, which was
granted, and the final renewal or extension of the term of the
right under the franchise. Notice was given to persons who might
wish to appear at a hearing which the Board advertised would be-
held. The company and the city among others appeared before the
Board at the hearing. Before the Board, among other materials,
was the expiring agreement, a proposed draft prepared by the
company of a new franchise agreement which differed in some
respects from the expiring agreement, and an answer filed by the
city in the proceedings stating that the city would accept the
company’s proposed draft if certain amendments were made.

The Board then held the hearing and considered the contending
proposals. There is no issue before us as to the adequacy or
fairness or completeness of that hearing. In the result it rejected
all of the city’s proposals and accepted those of the company. The
order of the Board then imposed terms and conditions, some of
which were imposed upon the city that the city does not accept.

Mr. Farquharson’s submissions on behalf of the city are really
twofold. First he says that the Board under this statutory
authority may only extend or renew an agreement that is in
existence between the city and the company, whether that be the
expiring agreement itself or a new one on terms negotiated.
Second he says that no terms or conditions may be imposed by the
Board upon the city that the city does not accept — in effect he
urges us to interpret s. 10 as saying that terms and conditions are
imposed upon the applicant who is seeking the order of the Board.
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With respect we do not agree with these submissions.

In the sections that I have cited there is no requirement that
the “terms and conditions” must be reached by agreement. No
doubt this route will frequently be followed in circumstances such
as these and there will be agreement between the parties as to the
terms and conditions that ought to be imposed and it may be that
the Board will adopt them. If, however, there is no agreement, it
is obviously a matter for adjudication by the Board and they must
decide the terms and conditions that the Act contemplates. This is
a matter that is entirely within the Board’s discretion, to be
exercised after a proper hearing, and in our opinion that discretion
was properly exercised. There is nothing in the statutory provi-
sions to require that the terms and conditions found in the
expiring agreement must be continued or that what is prescribed
by the Board as a result of its adjudication be agreeable to either
or both of the parties. It is for the Board to adjudicate when the
matter is set down before them. Assuming that the hearing has
been properly held, it is immaterial that the terms and conditions
imposed are not those either in the expiring agreement or in a
new agreement or are acceptable to the contending parties.

At the conclusion of the hearing the Board made the following
order:

1. The Board is of the opinion that public convenience and necessity require
it to make this Order.

2. The term of Consumers’ right to construct and operate works for the
transmission and distribution of gas in and through the City of Peter-
borough and to supply gas to the Corporation of the City of
Peterborough and to its inhabitants is hereby renewed for a period of 20
years from the issue date of this Order. )

3. The right is extended upon the terms and conditions of the proposed
franchise agreement attached hereto as Appendix “A”. ]

4. Consumers’ shall pay to the Board its costs in the amount of $2,006.00.

In the reasons for its decision it simply dealt with that part of
the matter as follows:

Under s. 10(2) of the Act, the Board has jurisdiction, if public convenience and
necessity appear to require it, to make an order renewing or extending the
term of the right of a franchise for such period of time and upon such terms
and conditions as may be prescribed by the Board. The Board is of the opinion
that public convenience and necessity require it to make such an order. The
Board has concluded that the term of right shall be renewed for a period of 20
years upon the terms and conditions contained in the proposed franchise
agreement as submitted by Consumers’ and attached hereto as app. “B”. The
costs of the Board shall be paid by the applicant.

In the result we find no fault in the decision of the Board. What
it did was properly done within its statutory authority.
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The appeal will therefore be dismissed. As no costs are asked

there will be no order as to costs. o
Appeal dismissed.

RE O’REILLY (No. 2)
Ontario High Court of Justice, Rutherford, J. April 25, 1950.

Executors and administrators — Executors de son tort — Testator devising
farm to wife for life with remainder to nine children -— Six children having left
farm — Remaining three continuing farming operation with mother and after
her death in own right — Whether executors de son tort — Whether limitation
period applicable — Limitations Act, R.S.0. 1970, c. 246, s. 43.

Real property — Adverse possession — Requisites — Three of nine benefici-
aries remaining on farm after testator’s death and treating land as their own —
Other beneficiaries taking no action for many years — Beneficiary subse-
guently appointed administrator of testator’s estate — Whether three
beneficiaries executors de son tort — Whether interest of other beneficiaries
barred — Whether Court should deny recovery on basis of laches and acquies-
cence — Limitations Act, R.S.0. 1970, c. 246, s. 43.

O died in 1945 leaving a will devising his farm, stock and implements to his wife
for life, with remainder to his nine children. All the children except A, B and C had
already left the farm. The latter three remained on the farm with their mother and
carried on the farming business with her until her death in 1957. The mother left
all her property to A, B and C by her will. They continued to reside on the farm,
maintained the property, paid the taxes and insurance premiums and completed
the building of a new house on the farm. In 1962 some of the farm buildings were
destroyed by fire and most of the remaining stock and equipment were auctioned
off. A died in 1964 and left all his property to B and C by will. Thereafter, B and C
continued to live on the farm, but rented out most of it. After A’s death, one of the
other children of O brought citation proceedings requiring B and C to produce their
father’s will. B and C failed to comply with the citation, and the matter was not
pursued further.

In 1978, another of the children of O was granted letters of administration with
the will annexed of the father’s estate. He brought an application to construe the
will, an application for advice and directions, and sought an order allowing him to
register a caution on title. B and C also brought an application to construe the will
and an application for a declaration-that the interests of their brothers and sisters
had been extinguished. On the application to construe the will, it was held by
Craig, J., that it devised a life estate to the widow, with remainder to the children.
He further directed the trial of an issue to determine whether the title of the
children other than B and C had been extinguished. On the trial of that issue, held,
their title was extinguished and the application for an order authorizing the admin-
istrator to register a caution should be refused.

(1) In order for a person to constitute himself an executor de son tort his conduct
must be such as to indicate an intention to usurp the functions or authority of an
executor. B and C had no such intention. They were simple, honest people, but
virtually illiterate. They claimed possession on the basis of their interpretation of
their parents’ wills and their interpretation was reasonable, having regard to the
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KARAKATSANISJ.

[1] The appellant, Toronto Hydro-Electric System Ltd. (THESL) appeals s. 3.4 of Ontario
Energy Board (OEB) Decision EB-2007-0680 dated May 15, 2008. The OEB allocated the net
after-tax gains on the sale of three properties by the appellant to reduce the appellant’s revenue
requirement for 2008 and thereby reduced electricity distribution rates to ratepayers.
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[2] The appellant submits that the OEB exceeded its jurisdiction in this allocation as it had
no jurisdiction to appropriate the proceeds of sale to the ratepayers. It further submits that by
alocating the entire net after tax gain on the sale of the properties to reduce the appellant’s
revenue requirement, the OEB granted ratepayers a property interest in the property of the utility,
contrary to principles of corporate law and the Supreme Court of Canada’'s decision in ATCO
Gas & PipelinesLtd. v. Alberta (Energy & Utilities Board), [2006] 1 S.C.R. 140.

[3] The respondent and the intervenor take the position that the OEB was acting within its
rate setting authority and expertise and that deference is required. Furthermore they submit that
the OEB was entitled to offset the proceeds of sale from the revenue requirements and made no
errors of law in so doing.

[4] An appeal to this Court lies only on a question of law or jurisdiction pursuant to s. 33 of
the Ontario Energy Board Act, 1998, S.O. 1998 c. 15, Sched. B (OEBA).

Background

[5] The appellant is an electricity distributor licensed by the OEB, which regulates the rates
THESL can charge for electricity pursuant to the OEBA.

[6] THESL applied for rate approval for the years 2008, 2009, and 2010. THESL's rate
application included submissions on its plans for facilities during that period. The facilities plan
was to consolidate seven facilities into three to increase long term efficiencies. Three of the
facilities would be sold in 2008. A fourth property would be sold after the period covered by the
application. Two of the existing properties would be “repurposed to suit THESL's needs’ and a
third would be newly built.

[7] In the rate application, THESL voluntarily proposed to apply 50% of the net after-tax
gains from the sale of the properties to reduce its revenue requirement. In addition, an OEB
policy stipulates that in the normal course, ratepayers and shareholders share 50/50 in capital
gains or losses below a certain threshold that applied in this case.

[8] THESL' s position was that it would re-invest the other 50% of the capital gains share in
the capital assets, thus creating efficiencies and avoiding the cost of borrowing those funds.

[9] After referring to the fact that properties to be sold in 2008 have been rendered redundant
and have been or will be sold as part of the THESL's Facilities Consolidation and Renewal Plan,
the OEB found:

If it were not for the Plan, the properties would continue to be used and useful. The
properties’ functions are useful and will be transferred to or replaced by other facilities, at
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asubstantial cost to the ratepayer. The total capital cost of the Plan to 2011 is estimated at
$105 Million. The estimated capital cost of the Plan up to and including 2009 is $69.5
Million.

To defray these substantial costs to the ratepayer, the Board finds that 100% of the net
after tax gains from the sale of ...the properties, that are planned to be sold in 2008
should go to the ratepayer. The Company’s revenue requirement for the 2008 test year
shall be adjusted downward by $10.3 million to reflect this finding.

Standard of Review

[10] The Appellant characterizes the question on appeal as one of ‘true’ jurisdiction, and
therefore, in accordance with Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, at paras. 58-59
it must be correct. In the alternative, THESL submits that because the OEB erred in relation to
general principles of corporate and property law, its expertise was not engaged and the
appropriate standard of review is correctness.

[11] Finally, THESL submits that given that this Court has already determined that the
standard of review in relation to similar questions of law by an Energy Board is correctness, it is
not necessary to apply a standard of review analysis (Dunsmuir at para. 62).

[12] In ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Ultilities Board), [2006] 1 S.C.R.
140, at paras. 21 and 32, the Supreme Court of Canada determined that the issue of the Alberta
Board's power to allocate proceeds from a sale of utility assets to its ratepayers engages a
standard of review of correctness because the issue “goes to jurisdiction”. In Toronto Hydro-
Electric System Ltd. v. Ontario Energy Board (2008), 93 O.R. (3d) 380, leave to appea granted,
the Divisional Court held that the standard of review on a question of law in an appeal from the
order of the OEB was correctness; in that case, the OEB directed the manner in which dividends
of the utility were to be approved by the Board of Directors as a condition of its rate-setting
decision.

[13] Although the appellant has characterized the legal issue as relating to jurisdiction -
whether the OEB has an express or implied power to attribute a property interest in the assets of
autility to itsratepayers - | do not accept that characterization. Unlike ATCO, which involved the
Board' s authority to attach conditions to its approval of the sale of a utility’s assets, the decision
in this case was squarely within the rate setting authority of the OEB. The question of law is
whether the OEB may allocate the net after tax gains on the sale of the properties to reduce
THESL'’ S revenue requirements in the course of establishing just and reasonable rates. It goes to
the very core of the OEB mandate.
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[14] Subsequent to its decision in ATCO, the Supreme Court of Canada cautioned in
Dunsmuir at para. 59, that reviewing judges must not brand as jurisdictional issues that are
doubtfully so. The term jurisdiction is intended in the narrow sense of whether or not the tribunal
had the authority to make the inquiry. Jurisdictional questions will therefore be limited to this
narrow construction. In my view, the OEB is entitled to enter into the inquiry of whether and
how to allocate the capital gains upon the sale of the properties sale proceeds when fixing
electricity distribution rates. The legal issue in this appeal does not relate to the jurisdiction of
the OEB as contemplated in Dunsmuir.

[15] Asnoted in Dunsmuir (at paras. 54, 55 and 60), the standard of review for questions of
law may depend upon the nature of the question of law. Where the question at issue is one of
general law that is both of central importance to the legal system as a whole and outside the
adjudicator’s specialized area of expertise, a standard of correctness will apply. Deference will
usually result where a tribunal is interpreting its own statute or statutes closely connected to its
function, with which it will have particular familiarity. Deference may also be warranted where
an administrative tribunal has developed particular expertise in the application of a genera
common law or civil law rulein relation to a specific statutory context.

[16] In Toronto Hydro, the Divisional Court found that the standard of review was correctness
in an appeal from a decision of the OEB requiring, as a condition of setting distribution rates,
that any dividend paid by THESL to the City of Toronto be approved by a mgjority of THESL's
independent directors. The issue in that case was whether the OEB had jurisdiction to impose
conditions on the authority of the directors of a regulated business as to the declaration of
dividends (para. 32). The Court noted that the legal question involved genera principles of
corporate law. In that case, the condition placed on a rate-setting order had no impact on the
actual distribution rates. By contrast, the decision under appeal is a rate-setting decision, because
it directly affects the revenue requirements of the utility.

[17] An OEB decision may well engage or impact principles of corporate law, given that it
regulates incorporated distributors, but the nature of the issue must be viewed in light of the
regulatory scheme. While the decision in this case may have the effect of curtailing the
appellant’s ability to otherwise distribute or invest the net after tax gains from the sale of the
properties, the substance of the OEB’s decision relates to whether and how to apply those gains
in its rate setting formula. Unlike the cases relied upon, this issue directly relates to the OEB’s
determination of rates and goes to the heart of its regulatory authority and expertise. There is no
dispute that the OEB has rate-setting powers under the OEBA which are broad enough to
encompass the power to determine reduced revenue requirements as a result of the sale of non-
surplus assets. Although there is no privative clause, the OEB is a highly specialized expert
tribunal with broad authority to regulate the energy sector in Ontario and to balance competing
interests. See Natural Resource Gas Ltd. v. Ontario Energy Board, [2006] O.J. No. 2961 (C.A.)
at para. 18.
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[18] In my view, the question of law raised in this appeal relates to a question within the
OEB’s own jurisdiction under its enabling statute, which attracts deference. The standard of
review is reasonableness.

Analysis

[19] The appellant submits that the OEB exceeded its jurisdiction as the OEB has no express
or implied power to attribute a property interest in the assets of a utility to its ratepayers. The
appellant argues that the OEB erred and acted unreasonably in alocating all the proceeds of a
property sale to ratepayers, as it is contrary to corporate law and improperly accords a property
interest in the assets of the THESL. Given that THESL is allowed a fair rate of return, it submits
that it is unreasonable to allocate all of the proceeds of sale to the rate payers.

[20] The appellant concedes that the OEB has the jurisdiction to consider the financial
circumstances of the utility, including its net gains from the sale of properties, in determining a
just and reasonable rate. It argues, however, that in this case the OEB failed to consider the
benefits of the facilities plan and proceeded under the erroneous impression that the ratepayers
would pay for the entire capital costs of the facilities plan and were therefore entitled to al the
profits from the sale of the properties. The appellant submits that in according the ratepayers a
property interest in the properties, the OEB erred because pursuant to general corporate law
principles, the profits (and the risk of 1oss) belong to THESL, a company incorporated under the
Ontario Business Corporations Act, R.S.0. 1990, c. B.16.

[21] For the reasons that follow, | find that the OEB had the jurisdiction to alocate the net
gains from the sale of properties to the rate-setting formula and that its decision was reasonable.

[22] The OEB regulates the electricity distribution system and is guided by its statutory
objectivesin s. 1 of the OEBA:

1. To protect the interests of consumers with respect to prices and the adequacy,
reliability and quality of electricity service.

2. To promote economic efficiency and cost effectiveness in the ...distribution of
electricity and to facilitate the maintenance of afinancially viable industry.

[23] The OEB has broad powers to set rates. The OEBA provides at s. 78(3) that “the Board
may make orders approving or fixing just and reasonable rates for the transmitting or distributing
of electricity....” The OEB has broad powers to hear and determine all questions of law and fact,
and the discretionary power to make any orders it seesfit (ss. 19(1), (6) and 23(1)). Rate-setting,
and the determination of what isjust and reasonable as between the utilities and the ratepayers, is
at the heart of the OEB’ sjurisdiction.
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[24] The appellant argues that ATCO stands for the proposition that a regulator cannot allocate
all the proceeds of sale of a utility’s property to the ratepayers because this, as noted, is contrary
to the principle that customers do not have a property interest in the assets of a utility. In ATCO,
the decision was made under the regulator’s power to approve a sale, not under its rate-making
power. However, the Supreme Court of Canada noted at para. 81, that the Board had the ability
to modify and fix just and reasonable rates and to give due consideration to any new economic
data anticipated as aresult of the sale of property.

[25] Infixing rates, the OEB considers a distributor’ s revenue requirement for the period. The
revenue requirement is the amount of money the utility must receive from its customers to cover
its costs, operating expenses, taxes, interest paid on debts, and a reasonable rate of return on
invested capital. The OEB sets the amount permitted to be treated as debt load for the purposes
of determining the revenue requirement and therefore the equity and debt relationship. If
property is sold, the amount required to provide a return on investment as part of the revenue
requirements is reduced. If the capital gains on proceeds of sale are deducted from the utility’s
revenue requirement, it further tends to result in lowering the amount ratepayers would be
charged. Conversely, if the utility borrows, its revenue requirements include the cost of
borrowing. If the utility makes a capital investment, its revenue requirements include a rate of
return on the invested capital. An increase in the revenue requirements tends to result in
increasing the rates.

[26] Consideration of the financial circumstances of the utility, including its revenue (capital
gains) from the sale of assets, iswithin the jurisdiction of the OEB.

[27] | do not agree with the appellant’s submission that the OEB failed to consider the
implications of the facilities plan. The lengthy decision deals only with the disputed areas. The
decision was rendered following extensive evidence in a lengthy proceeding. The OEB clearly
considered the impact of the facilities plan and some of the findings are reflected in its reasons. It
found significant future capital costs of the facilities plan. It found that the properties sold or to
be sold would have continued to be used and useful but for the facilities plan and that the
properties’ functions were not surplus, and would be transferred to or replaced by other facilities
at substantial cost to the ratepayer.

[28] While the appellant suggests the OEB was under the erroneous impression that the
ratepayers would be responsible for the entire future capital costs of the facilities plan, rather
than an increased cost arising from that capital investment, it is not reasonable to conclude that
the OEB was under such a misapprehension. While the decision could have expressed the
relationship between the capital costs and the resulting cost to the ratepayers more clearly, the
implications of capital investment and cost of borrowing on the revenue requirements are
integral to the OEB rate setting exercise. The capital investment in the facilities plan (including
any capital gains re-invested by the utility into future facilities) would impact on ratepayers as an
ongoing return on equity routinely built into the rates. Any loans required to implement the
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facilities plan would impact on ratepayers as the cost of borrowing would be routinely built into
the rates.

[29] The appellants were seeking a significant increase in the rates. The OEB expressed
concern about the increase of operating and capital expenditures and the impact on ratepayers.
The OEB decision, quoted above, referred to the need to replace the properties with other
facilities, at a substantial cost to the ratepayer and concluded:

To defray these substantial costs to the ratepayer, the Board finds that 100% of the net
after tax gains from the sale of the properties should go to the ratepayer. The Company’s
revenue requirement for the 2008 test year shall be adjusted downward by $10.3 million
to reflect these findings.

[30] The language that “the gains...should go to the ratepayer” is unfortunate. However, read
in the context of the rate setting process as a whole, and the allocation of revenue to the formula
used by the OEB in the decision, it is clear that the OEB was not granting the ratepayers a
property interest in the capital gains from the sale of the properties but was allocating a revenue
offset —in asimilar treatment to revenue from other sources - to adjust the revenue requirements
of THESL for the 2008 year.

[31] The OEB aso considered the need to replace the functions of that property and the costs
to the ratepayer of doing so. It contrasted this case with another in which Union Gas Ltd. wished
to sell cushion gas. In that case, the OEB considered ATCO and allocated 100% of the gains to
the utility, because the cushion gas was truly surplus, in that the utility was not going to replace
it. (Decision EB-2005-0211, June 27, 2007.)

[32] The OEB was required to balance the sometimes competing interests between the
ratepayers and the appellant in determining just and reasonable rates. The decision is clearly
reasonable as it falls within a range of outcomes and is defensible with respect to both the facts
and the law. Given the nature of the statutory regime, the power given to the OEB when
exercising its core function of setting rates, and its rate setting expertise, deference should be
accorded to the decision-making process and the resulting outcome.

[33] For the foregoing reasons the appeal is dismissed. No costs were sought and none are
awarded.

Karakatsanis J.
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