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Tuesday, May 22, 2012


--- On commencing at 9:39 a.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Good morning, everyone.  The Board has convened this morning to hear oral argument in the cases of Enbridge Gas Distribution Inc. and Union Gas Limited, which have been given file numbers EB-2011-0242 and EB-2011-0283 respectively.

The Board has received a series of oral -- or, pardon me, written submissions from the parties -- from some of the parties:  Shell, Direct Energy, Green Energy Coalition, London Property Managers (sic) Association, FRPO, and Ag Energy Co-operative have all filed written submissions, and so we would not expect them to be providing oral argument today.

Are there any preliminary matters from the parties?
Preliminary Matters:


MR. SOMMERVILLE:  There is a preliminary matter that the Panel would like to raise, and that has to do with the status of the Biogas Association.  The Biogas Association filed a factum for argument, and the Biogas Association is not, apparently, an intervenor in this proceeding.  We have the Ag Energy Co-operative.

MR. BRETT:  Oh, I'm sorry, it's -- the name was --


MR. SOMMERVILLE:  Mr. Brett, could you turn on your microphone, please.

MR. BRETT:  Okay.  I'm sorry.  I must apologize.  What happened was, when I filed the individual -- when I filed the intervention, I used the name of the Agri-Energy Producers' Association of Ontario, not the co-op, but the Agri-Energy Producers Association of Ontario.

Subsequent to that, during the proceeding, that name was changed to the Biogas Association by a resolution of the board of the directors of the association, and I, unfortunately -- I apologize -- did not inform the Board of the name change.

MR. SOMMERVILLE:  Okay.

MR. BRETT:  It's the same organization.

MR. SOMMERVILLE:  So we therefore have written argument from the Biogas Association that was filed by Ms. Gage.

MR. BRETT:  No, you have written by -- no, that's what I meant by my reference to the co-op.  There's a second organization, totally different from ours, called Ag Energy Co-op.  It's an agricultural co-op in Ontario that does bulk buying for gas and electricity and the like.  And that is the organization of which Ms. Gage is the president, and they are represented, I believe, by Bruce Fraser as a consultant in this proceeding.

So it's a separate organization, totally different than ours.  And, yes, they did file a written argument, which I had occasion to read over the weekend, so...

MR. SOMMERVILLE:  So the list that I have of intervenors of record includes Agri-Energy Producers' Association of Ontario.

MR. BRETT:  Yes, that's us.  That's the Biogas Association.

MR. SOMMERVILLE:  Okay.  It does not include the co-operative.

MR. BRETT:  All right.  Well, that -- that may well be, but that's not -- I can't speak to that.  That's a different organization.  I would have thought they would have intervened, though, somewhere along the way, but they're not -- it may -- I'm sorry, I can't help you on that, on the co-op.

MR. SOMMERVILLE:  Well, obviously we will not consider material that has been filed by persons who are not intervenors of record.

MR. BRETT:  Mmm.

MR. SOMMERVILLE:  So we will track that down over the course of this morning and sort that out --


MR. BRETT:  Okay.

MR. SOMMERVILLE:  -- to see if there is any status attaching to the Ag Energy Co-operative Limited.

MR. BRETT:  Okay.

MR. CASS:  Mr. Chair, my memory may not be reliable on this, but I wonder if perhaps they had requested observer status.  That rings a bell with me.  But again, my recollection may not be good.

MR. SOMMERVILLE:  We'll sort that out over the break.

MR. MILLAR:  We'll take a look over the break, Mr. Chair.  If they are observers on some occasions the Board accepts letters of comments or something like that.  I'm not sure this would qualify, but something to consider.

MR. SOMMERVILLE:  Fair enough.  So we'll sort that out over the course of the morning and get back to the parties.

There is -- Mr. Quinn, I think you had an interest in determining or finding out whether the Panel had any specific questions arising from your filing of written submissions.

Can I indicate that the Panel does not have any questions with respect to your materials, and you are free to pursue other interests today.  Thank you.

MR. QUINN:  Thank you, sir.  I will do so.

MR. SOMMERVILLE:  Thanks.

I think an order for proceeding has been worked out by the parties.  Let me say at the outset that it is important the Board will not sit beyond 4:30 today.  The Board also thinks that it's important that these arguments that are to be made today are to the point and not repetitive and not redundant.  And so we will, if necessary, intervene if we find that parties are simply doing nothing more than repeating the submissions that have been effectively made before them.

So with that caution in mind, Mr. Elson, I think you are first this morning?

MR. ELSON:  I believe Mr. Brett is going to go first, and then myself second, followed by Ms. Fraser.

MR. SOMMERVILLE:  Thank you.

Mr. Brett, do you have an estimate for your --


MR. BRETT:  Yes.  I said 40 minutes.  I may be a little less than that, but 40 minutes was my estimate that I gave in.

MR. SOMMERVILLE:  Thank you very much.

Ms. Fraser, do you have an estimate for your submissions?

MS. FRASER:  About half an hour.

MR. SOMMERVILLE:  Thank you.

Mr. Elson?

MR. ELSON:  Half an hour to 45 minutes.

MR. SOMMERVILLE:  Thank you.  Thanks very much.

Mr. Brett?

MR. BRETT:  Mr. Chairman --


MR. SOMMERVILLE:  Mr. Cass?

MR. CASS:  I'm sorry to interrupt, Mr. Chair, and I do this only because, as I'm sometimes inclined to do, I think I misspoke.  Ms. Hawkin has given to me Appendix A from Procedural Order No. 5.  This appendix is the list of intervenors, and it actually does show Ag Energy Co-operative Limited as an intervenor.  I apologize.  I appear to have misspoken.

MR. SOMMERVILLE:  Thank you.  And not for the first time this weekend, Mr. Cass.  It looks like you were talking when you should have been listening in some other circumstances.  That was a playful remark, Mr. Cass, as I'm sure you know.  Thank you, Mr. Cass, for that clarification.

Mr. Brett?
Final Argument by Mr. Brett


MR. BRETT:  Yes, Mr. Chairman, Panel.  I'm going to start -- you have a copy, I believe, an outline of my remarks.  Do you happen to have that with you?  Okay.  Because I did leave copies with Mr. Millar, but if you've got them, that's fine.

I'm going to say a few words at the beginning about the Biogas Association, because it's the first time they've appeared here.  And as you can see by the written outline it's an advocacy organization.  Its members include farmer producers, technology suppliers, consultants, financial institutions, utilities, academics, governments, students, and individuals, so it has a broad base of membership.  It's also a mutual education organization dedicated to the exchange of information.

And over on the second page, it was formed initially to deal with the evolution of the Green -- the programs pursuant to the Green Energy Act, including the FIT program and the old renewable-energy standard-offer programs that were succeeded by FIT, and it did advocacy work in connection with those programs.

And its development, as I say here, was directly in response to the government's need for informed input to form policy to direct the OPA and, in turn, the OPA's need for informed input to implement policy through program development.  So it has spent a lot of time with both the government and the OPA on the concepts behind and the provisions of the RESOP program and the FIT program.  And I'll say a little bit more about part of that later.

I'd like to now turn over -- I'm going to change the order of this a bit.  I'd like to turn over to page 6 and deal with the specifics of our proposals with respect to this -- to the utility initiative.  And I'll come back to the general legal and policy framework at the end.

So I'm over on page 6 now, the middle of the page, where it says "the utility's application".  And so we're all familiar with the objectives of the proposal.  Part of the utilities' proposal has the objective of trying to build a viable biogas industry.  It's also designed in part to maximize environment benefits of renewable natural gas.


Our position is that of the projects that are considered cost-effective -- and as you know, they all are not -- but with respect to the projects that the utilities' proposal considers to be cost-effective, which are mainly large farm projects and landfill projects, as you know, the greatest environmental benefits are achieved through on-farm anaerobic digestion.  And we say that because these projects, as well as providing a substitute for natural gas, reduce the existing direct emissions of methane from livestock manures substantially, mitigate farm-livestock-related water pollutants, which include pathogens.


As a result, our argument is going to focus on farm-based anaerobic digestion projects.


Now, the Biogas Association supports the existing application.  That's our first proposition.  And if approved, it will work to encourage producers to build systems and connect to the natural gas distribution system, as outlined.


And we think that the opportunity presented by this application is desirable to provide additional necessary support for what the OPA-sponsored biogas FIT program initiated.  In our view, Ontario has a significant head-start on other North American jurisdictions regarding the initial development of AD biogas development and operational expertise.  However, the capacity of the Ontario electrical grid is severely constrained, and we would welcome additional development options that would increase the biogas industry's potential as a driver of growth.


However, we are concerned that with the way the application currently stands, the $17 per gJ for the first 50,000 gJs of gas and $11 for the remainder -- this is with respect to farm-based AD -- risks falling short of the intended goal of promoting an attractive investment opportunity, while simultaneously establishing program pricing that controls program uptake within a predictable impact on ratepayers.


The OPA-sponsored AD biogas FIT program faces similar challenges.


The materials that are filed here present a theoretically modelled annual return to the large farm producers of 10 percent -- and that's at appendix 5 of EX1, T1, page 10 -- compared with the 11 percent theoretically model return presented in similar proposals by the OPA for FIT.  And that is at volume 2, page 19.


The fact is that in addition to being persuaded to invest by the biogas FIT proposal, the vast majority of the anaerobic digestion biogas FIT projects -- that's the power projects -- the vast majority of them presently operating or in construction in Ontario took advantage of the 400,000 capital grant offered by OMAFRA.  That grant approximated 20 to 25 percent on most projects.


Now, those projects, those grants -- those were outright grants by the Department of Agriculture -- were a considerable developer incentive to take on the challenge of a new technology project that lacked a track record of development and success in Ontario.  So they were initial grants to launch that generation, the first generation of power projects, of which, as you know from the evidence, there are a number now operating and a number more in the FIT queue.  I think there are 10 operating, according to one of the IR responses, and about another 30 that are waiting for their leave-to-construct under the FIT program, so in the process of being developed.


Now, we're concerned that anyone contemplating an AD gas project anticipated by this application today will not have that additional incentive.


Furthermore, given that biomethane production component of an A -- sorry, furthermore, given that the biomethane production component -- that is, the refining component, the cleaning component, if you like, of a biogas project -- is newer technology and not yet commonly applied, at least in North America, project proponents may be hesitant to take an additional risk solely influenced by theoretical modelling, presenting lower returns than the original OP AD biogas FIT models.


And in the absence of similar grants, the modelling for this application's projects must accurately and unequivocally promote development uptake.  I mean, you want development at the end of this, as well as the restraint on the impact on customers, who are trying to get both of these things, as we see it.


For these reasons and given our understanding of the market, the Biogas Association wants to offer the following observations and suggestions.


As we understand it --and I'm now in the middle of page 8 -- the applicants have support their case while simultaneously offering the Board a formula for ratepayer protection.  And I'll just summarize briefly.


Financial modelling is based upon limiting the total cumulative annual RNG cost impact for the average NG residential customer and commercial customer to $18 a year and $138 a year respectively.


Now, further, the modelling proposes an annual authorization for a maximum of 2.75 petaJoules of RNG purchased at a notional purchase price from the anaerobic digester projects.


Landfill RNG is to be purchased at a lower price, but limited to an identical petaJoules ceiling, therefore presenting no threat to exceed the $18/$138 commitment.


So that, in simplistic terms, as we understand it, is the formula for protecting ratepayers from runaway program uptake and unfavourable pricing impacts.


A maximum of 2.75 petaJoules annually, multiplied by the notional purchase price, equals an impact of equal to or less than $18 per customer.


Now, we say that the strict application of this formula allows the Board sufficient tools to protect -- to fulfill our obligation to protect the ratepayers.  But further to this, the Board should direct the applicants to annually report the current total annual volume contracted from anaerobic digesters in order to monitor the volume ceiling, and further direct the applicants to annually submit recalculations of the relevant formulae contained in their current submission to re-establish that they continue to honour their $18/$138 maximum commitment for the average NG customer.


As for the Board's approach to the notional purchase price, I'm going to come to that in a moment.  That's sort of the centrepiece of what we're suggesting here.


Now, before I do that, I want to make two other points.  Given our understanding of the market, we propose the following changes to the price modelling offered by the utilities for biomethane produced from on-farm anaerobic digestion.


The first is, according to our calculations, in order to target a reasonable probability of getting an 11 percent ROE and therefore provide the same ROE notional target as a project under FIT, the prices for the farm scenario should be adjusted to eliminate the revenue from tipping fees.


Now, you will recall from the discussion that under the Nutrient Management Act, the on-farm anaerobic digestion projects are entitled to get up to 25 percent of their total input from -- effectively from off-farm materials.  And they -- when they take off-farm materials, which are waste, greases and fats and oils and the like, they get paid to take those, and those payments are called tipping fees, much like a landfill gas tipping fee -- oh, I'm not sure what it's called in the case of landfill. I want to be careful with landfills, because I want to -- but in any event, there is a revenue stream there.


However, it is our experience that the Ontario FIT biogas program -- in the FIT program, the developers don't factor tipping fees into their business plans.  And the reason is that you cannot get security of that cash flow.  It's not -- it's not achievable.  It's not sufficiently reliable.  You can't count on it.


So we suggest it not be included in the pro forma calculations.  That's the first point.

The second point is that we -- and we've talked about this -- or we've asked questions about this during the proceeding -- second point is that we think the annual escalator for farm-based projects should be increased from .3 of CPI to .5 of Ontario CPI.

Biogas systems are more complex than other renewable energy systems and experience much higher operating expenses.  They are comprised of a greater number of components and processes:  pumps, mixers, pipes necessary to collect, store, and treat organics.  Feedstock must be managed and moved, grown or delivered.

These moving parts and operational considerations incur greater wear and tear, requiring more ongoing maintenance, in our view, than other renewable energy sources.

The OPA's recent review of the FIT prices, as you know, approved an adjustment of the inflator from 20 percent to 50 percent, the annual CPI inflator, 20 percent to 50 percent of Ontario CPI for the formula pricing.

And we would note that the technology and supporting infrastructure investment for this program is nearly identical to the FIT program.  In other words, the first piece of this, the first part of the project, is an anaerobic digester.  That's common to this program and the FIT program.  We add on an extra piece in this program, which is the refining.

Now, just a note on customer impacts.  The maximum annual impact on customer bills, as we all know, is as stated, cannot be allowed to go beyond $18 and $138 respectively.

Now, in our view, this is not a large amount.  I mean, this is not something that has been dwelled on a lot, but for many, many people, many, many residential or commercial customers, $18 is not a large amount of money.  It just isn't.

And we have heard through the survey evidence that 67 percent of residential and 62 percent of commercial system gas customers strongly supported or somewhat supported paying 2 percent more.

Now, you know, there are some people for whom $18 is a lot of money.  And I don't want to treat that in any way a cavalier fashion.  If $18 is going to be a tipping point for some parties, for low-income customers, I believe -- we believe -- the Board has both the jurisdiction and the tools to offset these increases for the low-income segment of the residential market.  And I'm not going to go into the details of how that might be done, but we believe it can be done and should be done, if necessary.

Now, as an aside, you recall -- and we had a lot of discussion about this in the proceeding -- I said the maximum annual impact, and there will be lesser impacts, presumably, in the earlier years, and lesser because of the ramp-ups issues, because of the likely annual average cost of gas that we discussed quite a bit -- in other words, the preponderant weighting among anaerobic digestion and landfill gas projects and, in particular, landfill gas projects.

And then again, finally, at least based on current gas futures prices, gas prices will not likely remain at $2 for the entire duration of this program.  And the likely direction would appear to be up.  How much, of course, no one knows.

Now, the final point here is that these contracts, unlike the FIT contracts, provide that the utility will hold the environmental attributes of these -- of the renewable gas in trust for the gas customers.

Now, these attributes do exist, as has been pointed out.  We don't know, really, what they're worth today, but they can be monetized in the future, and we're not -- I think that there's not a lot of clarity on how exactly they would be monetized.

They could be monetized by the credits being retired, as Mr. Poch noted, either by the utilities owned by half of their customers, or they could be sold by the customers in the event as and when a market develops.

But either way, they would be beneficial of the customers, either because they would presumably absolve the customers from some future liability to either a carbon tax or a need to acquire credits, or they could be sold into the market.

Now, I want to talk for a moment about the program review because, in our scheme -- and you will see the reason for this when I get into the pricing in a moment -- we think the annual progress report is an important part of this.  We also support a mid-project review so that costs and prices can be verified and experience in construction and connections can be analyzed.

And as you've heard from others, and not to belabour it -- I think it would be obvious, particularly to you all -- if a review is held, it is critical that existing contracts not be modified.

And also, given our recent experience with FIT reviews -- and this may not be so obvious, but it is obvious if you are a solar installer -- it is equally critical that consideration be given toward projects in the development pipeline at the inception of their review to avoid stalling their progress during the review period.

We've had some cases in the -- well, I won't get into it in detail, but you read the newspapers like I do, and there have been -- if you conduct a review, one of the things I think to bear -- to hope -- try and avoid is to not sort of stop the program in its tracks while you're carrying out the review.

Now, this cuts to the nub of what we are proposing on the pricing side.  I call this alternative structures, but really it's our attempt to try and suggest something creative and positive on the way to price these projects.

A number of suggestions have been made by different parties about how the project might be tweaked, and we -- to start this off, we want to make a comment on the RFP suggestions.  There have been a number of suggestions from different angles on using an RFP process.

We don't think that an RFP process, the traditional RFP process, to select biomethane gas suppliers generally or the best of a group of homogeneous projects -- for example, AD, farm-based AD -- is a good idea.  We think the utilities are correct that farmers are not familiar with answering traditional RFPs.  They don't really have the existing resources within their businesses to accomplish such a task, and they would therefore require a significant risk investment in third-party expert resources to take the chance they may win a traditional RFP.  And we think they'd be hesitant to do that.

We also agree with the utility that it would be difficult to have a traditional RFP process in an industry that doesn't exist yet.

Now, as noted, while our farm members have expressed considerable interest in pursuing the biomethane option, and while they appreciate having an option to the FIT program, we don't at the moment have any farm or farm co-op-based methane production in Ontario.

As an alternative to the traditional RFP process -- and our association has worked quite diligently to try and develop this -- the Biogas Association is proposing that the Board not take on the task of passing judgment upon the purchase price.  The Board risks setting a five-year price that is marginally too low to attract development, with the result that this whole exercise is for no gain.  The annual reporting format suggested above allows the Board to monitor against too rapid an uptake at too high a price.

So our suggestion is, let the applicants establish the price by publishing their current modelling as the basis for negotiations.  Grant them the leeway to negotiate with early project developers to establish a purchase price for each of the initial projects that realizes a return in the order of 11 percent.

In essence, that is what the applicants have already attempted to do, by offering the Board a notional purchase price to project the program's impact on ratepayers.  They too have attempted to estimate a purchase price that might attract production, not too high, not too low.

Alternatively, by allowing the applicants to adjust pricing in their model as the market unfolds, the Board is assured -- and there's four separate points here -- it's assured something will happen.

Two, it takes advantage of the potential for future technology improvements within five years, which could lower the price at which proponents will contract delivery.

The Board continues to maintain control of the uptake impact on ratepayers via the annual progress reports from the utilities.

And finally, the applicants are capable of rationing the first 2.5 petaJoules of annual uptake to get the most RNG at the best price at which they can attract supply.

So what we are essentially proposing is a non-traditional RFP process.  The association is prepared to work with the applicants to provide an information exchange format that would allow them to make an offer to purchase to industry project developers.

The developers would meet with the applicants, together with association management.  The association would facilitate the developers' consideration of the offer, and advise and inform the developers' response, questions and exchanges.

The association has expertise that can fill some of the knowledge gaps on the part of some of the project developers, and assist the communication between the parties.

After the initial projects are operational, the developers themselves will educate each other and the applicants toward streamlining the project delivery pipeline.

It was also -- now, that is the -- that's the essence of our pricing proposal.  One other comment on another proposal that was made.

It was suggested that we have a demonstration program, in effect, perhaps one project in each major category, as a way of reducing ratepayer risk.

We don't agree with that proposal.  I mean, we understand, I think, it's not an unreasonable proposal, but we think that ratepayers' interests can be protected under the regime that we've described.  We also think that -- it's a fine line, but we think that the technology does work.  It has been demonstrated to work.  Certainly in Europe it's worked.  It's been demonstrated in British Columbia to work.  I'm speaking technically now, not necessarily every last economic nuance, but it has been demonstrated in the Hamilton situation, as I understand it.

So we know that biogas can be properly refined and cleaned to the point where it can be injected into the gas system.  And as was clear by some of the responses and by the evidence of the applicants, there is -- there are a series of provisions in the gas purchase agreements that ensure that nothing less than pipeline-quality gas will enter the system.  There was a task force of the CGA on this question, and they have run the thing into the ground, as far as I can see.  You're just not going to get bad gas going into the system, as I -- based on the evidence that we've seen, I think.

And then the other thing is we -- on the question of the costs, and the -- we support the utilities' rationale for recovering incremental gas costs from system gas customers.  The potential biogas producers would encourage gas marketers to launch system initiatives.  In other words, they would be prepared, ultimately, to sell gas to marketers or directly to large industrial and commercial users, but -- subject normal commercial considerations, but, however, we think that all customers will benefit from this initiative in the sense that it will develop a new gas supply, a new type of gas supply for renewable gas, for all customers.

I think that that would be our -- that is our position on the question of costs.  However, I think our view would also be that if a mechanism were found -- and I'm not in a position to really pursue this at any great length, but I think there is merit in having direct-purchase customers also bear those costs, to share those costs, if there's some reasonable mechanism for doing that.  And we would not be opposed to that.

Now, the conclusion, we just wanted to commend the utilities for being progressive and innovative, and not waiting for government regulation to come along or something that's perhaps a little less targeted.  We think that they've done a pretty good job of that, and sometimes that's the best way to get something new started, rather than waiting for government to act.

We also -- BOMA, the Building Owners and Managers Association, also is supportive of these arguments and this initiative.

Now, that sort of concludes the specific aspects, and I don't know, I mark it that I've taken about 25 minutes.  So I'm going to take a few more minutes to go back and just talk for a moment about the legal framework, and in particular the legal policy framework.

And I would like to take you to -- my most important point, I think, there is on page 4, at the second paragraph.  And there, I wanted to talk a little bit about this section 2.5 of the objectives of the Board with respect to natural gas.  It's the so-called energy efficiency objective that was talked about quite a lot in evidence.  So I will be brief on this, because I know you've heard this story, but I think it's worth saying that, you know, section 2.5 is very specific.

It says that -– you know, the preamble is:  “The Board shall be guide by the following objectives", and 2.5 is one of those.  There are six objectives -- I believe there's seven objectives, of which 2.5 is one.  It says:

"...to promote energy conservation and energy efficiency in accordance with the policies of the Government of Ontario, including having regard to the consumers' economic circumstances."

And it's clear from the -- well, first, before I -- I just want to note that the word "promote" is used here, and it's only used in one of the other seven objectives for gas, and that is the one about education.  But all of the other objectives talk about:  Facilitate this, facilitate that, facilitate this.  This says:

"...promote energy conservation and energy efficiency..."

And that, of course, is exactly what the Board has done.  I mean, if you look back at EBO-369-I, back in the mid-nineties, the Board directed the gas utilities to provide CDM management programs, and they've been part of the business since then.  And the programs on the gas side, I think, have been generally -- I think have been generally recognized to be pretty effective.

So the Board has been active in this area.

And in addition, well, first of all, going back to the evidence, it was clear from the evidence, both the companies' evidence and the Alberta Innovates evidence, the technical evidence from Dr. Abboud, that the -- producing methane to use in customers' facilities produce efficiencies of up to 80 percent, compared to less than 40 percent efficiency of the gas-to-electricity conversion.

And in addition, if the gas is currently being flared at a landfill site, it's just simply being flared.  It's being wasted.

Now, this evidence, I would note that this evidence on the efficiency point was sort of glossed over, or at least it was not contradicted or challenged, as I recall, by anybody during the hearing.  It was pretty much left standing.

And then finally, the Board, as you know -- and I can't cite the case number for this, but it was in a CDM case that the Board approved, as part of CDM program, payments to people who had electric water-heaters to convert to gas water-heaters.  And that was done, I believe, on the basis that it was an increase of overall energy efficiency.

And it was referred to -- that was referred to, as you'll recall, in Mr. Kaiser's dissenting opinion on the Board's LIEN decision.  But he was referring to it for a different reason, to buttress his argument that the Board had already taken some steps in the direction of having rates based on income.

I'm not using it for that purpose.  I wanted to refer to it simply to say that the Board has looked at this concept of energy efficiency before in a broad sense; in other words, not just gas or not just electricity, but energy.  And it effectively has sanctioned the idea of a fuel-switching that makes the overall use of energy or, as Dr. Abboud would say, the energy retention, more efficient.

So I have those comments on energy efficiency.  Now, if you back up a little bit, we had some discussion about, you know, the role of the objectives of the Board.  And I guess I'm kind of taking this backwards from what I originally intended to do.

But, you know, we have a specific objective that relates to energy efficiency here.  And I think the general view of the Board historically has been the objectives guide and inform the Board in the exercise of its interpretation of the public interest.

Or if the statute in a particular instance gives a very specific criteria the Board should look at, as it does, for -- did, for example, in the OPA administration budget case, then it informs the Board's consideration of that, that it doesn't create, as I understood the Board in that case, in their view, it doesn't create a whole series of independent sources of power, of jurisdiction.

The jurisdiction -- on the other hand, the Board's jurisdiction -- and that, by the way, is stated in page 6 of EB-2010-0279.  And our point, I think, about that is, if -- it doesn't create new independent sources of power, nor does it detract from the Board's general public-interest jurisdiction.

Now, in this case we don't necessarily have to make that argument, because we have a specific objective that talks about energy efficiency.  But I'm -- but the Board does have a general public-interest jurisdiction, and that was made clear in the Union Gas and the Township of Dawn case.  I'm not going to go into that, because Mr. Cass went into that very thoroughly in his argument-in-chief, and I suspect that he may do so again.

But suffice it to say the Board is entitled to look at a broad range of considerations, as a matter of law, in dealing with any item that comes up, that any of the items on which it's -- areas in which it makes decisions, including rate-making, facilities application, and the like.

And I would remind you that in the case of gas pipeline expansion applications, where there is no environmental assessment review process that applies, the Board effectively runs that entire process and has an inter-departmental committee that reports to it on all of the various public interests that are involved in approving or otherwise those pipelines.

And you can see that clearly most recently in the Red Lake -- the case of the -- where the Board approved the extension of the pipeline to Red Lake.

And then I guess finally I would just -- and then I'll wind up with this.  One of the decisions Mr. Cass cited in his argument-in-chief was an older case, EBRO, just to give a sense of history to this or -- well, just to cite an older case.  456-4.  And he -- that case talked about benefits that local production produces in Ontario.

But there was also a reference in that case to another case, EBRO-343-1.  And that case also dealt with local gas production, but it talked about ways in which the utilities could buy production.  And one of the ways it talked about was that it considered to be -- the Board found where it was sort of a legitimate way to proceed to buy gas, and it's actually part of the materials that Mr. Cass had filed under.  I think it's his K exhibit.

In any event, the quotation from EBRO 33-1 says:

"A cost-related price wherein Ontario producers could provide gas to Union with a reasonable profit upon their operation."

So in a sense, that is part of what we're talking about here.

Finally, in regards to the consistency with government policy, you've heard a lot about that already, and I'm not going to repeat what was said.  I just want to point out one item.  You're looking at government policy and indicia of government policy.  Mr. Cass had given you a list of these items in his argument-in-chief.

But there is another aspect that I think is interesting, because it's concrete and it's actually happening today.  Ontario has developed a substantive Greenhouse Gas Emissions Reporting Regulation.  That's Ontario Regulation 452/09, under the Environmental Protection Act.  And that's been in force since January 1st of 2011.

And that regulation imposes strict reporting standards for all greenhouse gas emitters of more than 25,000 tonnes of CO2 annually at a facility in Ontario.  And that amount must be verified by an accredited verification body.

And importantly, under subsection 5(4) of that regulation, the amount of CO2 produced by the combustion of biomass, including biogas, is to be deducted from the total amount of CO2 produced because it is considered a carbon-neutral process.  In other words, it's not considered a carbon fuel.

Those are my submissions, I believe, and absent any...

[Board Panel confers]

MR. WARREN:  Mr. Chairman, I'm sorry, just before Ms. Hare asks -- if I could just ask for a clarification question from Mr. Brett so that I can properly respond to it.

Mr. Brett, at page 7 of your materials you refer to a $400,000 capital grant offered by OMAFRA and indicate that the vast majority of the AD biogas FIT projects presently operating took that up.

I apologize if I missed this in the evidence.  Where is that data found in the evidence?

MR. BRETT:  I don't think it is in the evidence.  I think it really comes from the association's polling of its membership and determining, of those folks that did make FIT applications, how many of them got the $400,000 grant.

And so it really comes from that source.  I don't think there's a specific reference.  There is that material in the evidence on OMAFRA, and OMAFRA's grant program.  And there was some discussion of that in the evidence about it having expired in 2010.  And I think Mr. Cass read parts of the OMAFRA program into the record.

So there is evidence with respect to the program, what it tried to do.  But I don't think there's any, as I recall, I don't think there's any evidence on how many of these grants were made.  But I expect that OMAFRA would have that information.

MR. WARREN:  I apologize.

MS. HARE:  Mr. Brett, your submission is on behalf of the Biogas Association, but you indicate it's supported by BOMA.

MR. BRETT:  Correct.

MS. HARE:  Are most of BOMA's customers on system gas or direct purchase, or do you know?

MR. BRETT:  Well, you know, Ms. Hare, that's a good question, and I was thinking about that on the weekend.  I don't know, you know, the sort of arithmetic answer to that question.  I would put it this way -- and I think you touched on this in your questions during the hearing -- BOMA -- most of BOMA's members would be large commercial building owners and operators.  And most of them, the overwhelming majority of them, would be direct-purchase customers, as I think you know.

Now, there are a whole slew of small commercial customers, as you pointed out, that are on direct-purchase.  What I don't know is how much of -- you know, as you know, rate case -- the -- we talked a little bit in this case -- we talked interchangeably, in a way, about rate classes and direct-purchase and not-direct-purchase.

As I think we established, the key driver is who's on direct-purchase and who isn't, not the rate they happen to be in.

And there will be a lot of smaller commercial accounts who will be aggregated for purposes of direct purchase.  Banks may be a classic example.

But at the end of the day, I don't know for a fact the details of that, but I would suggest that probably the large majority are on direct purchase.

MS. HARE:  So when you made the comment that you would not be opposed to the costs being shared by direct-purchase customers, not just system gas customers, is that a position that BOMA supports, do you know?

MR. BRETT:  Yes, it is.  Yeah.

MS. HARE:  May I ask you something?  I want to understand your comments about the tipping fees.

MR. BRETT:  Yeah.

MS. HARE:  So how does that relate to what the applicants put forward?

MR. BRETT:  I think, if I'm not mistaken, if you look at the -- and I stand corrected on this, but I think if you look at the spreadsheets that support the applicants' evidence, particularly appendix 4, appendix 5, that there is a tipping fee revenue item factored in on their present NPV analysis.

And we are saying that you really shouldn't factor that in, because you're not always going to get it.  You will get it sometimes, but our people are saying that there is -- I mean, there is a cap on it that's presented by the Nutrient Management Act, but we are sort of saying the converse, that there are certain circumstances where that won't be available to you, and so you shouldn't model it in as part of your general model for every case.

Now, I guess the corollary of that would be if you take the approach we're taking, it may well be that if there's a situation where there is a confirmed tipping fee arrangement as part of the deal, that you would then look at that.

But you know -- because we're talking about a sort of an open-book negotiation here.

MS. HARE:  Well, I wanted to follow up on that, because you spoke about the applicants setting the price with the developer.

And so would you envision that to be within a range, so that the Board wouldn't have to approve each and every one?

MR. BRETT:  No.  We would anticipate, I think, that the prices would be –- yes, we would anticipate it would be within a range, but we don't -- I think we're not suggesting that you set a range.  We're saying that you can monitor that, the impact of those prices through the annual evaluation of the take-up and the price that's actually been negotiated.

Now, I mean, in theory you could have a range, but I think we're proposing you go at it slightly different.  But we are suggesting that around that 11 percent return target, there would be, you know, a cluster of prices.  The prices wouldn't be identical, as you understand.

MS. HARE:  Mm-hmm.

MR. BRETT:  And so they would vary somewhat.

Now, we're not really able to say how much.  So, you know, I guess if you were to set a range, you might have the risk of eliminating something on a higher -- well, you wouldn't set a low, I suppose, you would set a ceiling, a top.

But we're saying that you can manage that process in a different way, without actually having to set a maximum price.

MS. HARE:  Lastly, you spoke about the role of the association in facilitating deals between the applicant and developers.

How many developers are represented by the association?

[Counsel confer]


MS. HARE:  I'm really trying to get a feel for what --


MR. BRETT:  Sorry, I have an answer for you.

MS. HARE:  Okay.  Thank you.

MR. BRETT:  It's about eight at the moment, but bear in mind this is an organization that's very new and still growing and, you know, it adjusted its name to better reflect its purposes.

But I would say -- I don't want to anticipate the next part of your question, but I would say that this piece about how the Biogas Association would get involved in this, as I look at this, it's one way they could do it.  It's not necessarily the only way.  And it's almost illustrative in a sense.  I mean, the point is they're suggesting -- and I was going to add that in addition to the developers, there's also people in the association who are technology suppliers, and who are, for example, people that truck -- that run specialized trucking fleets to move these wastes around, especially the off-farm wastes to the on-farm wastes.

So there's a bunch of different people in this, not just the people who would actually be owning the anaerobic digestion.  But -- sorry, I didn't mean to interrupt there.  Did you want to --


MS. HARE:  That's fine.  Thank you.

MR. BRETT:  All right.

MS. HARE:  Thank you.

MR. SOMMERVILLE:  Just one question on an area that Ms. Hare raised, and that was the adoption of the argument by BOMA.

MR. BRETT:  Yeah.

MR. SOMMERVILLE:  What is the process for that?  How does BOMA actually indicate that they accept the argument that you are making on their behalf?

MR. BRETT:  Well, basically, we, Ms. Fraser and I, are both involved in the BOMA file, and -- she as a consultant and me as a lawyer.  And we discuss with BOMA on an ongoing basis.  We meet with them about quarterly; we're meeting with them again tomorrow.

And we tell them the sort of positions we are going to take, and we make sure that the energy committee of the organization is in accord with what we're doing.

MR. SOMMERVILLE:  Okay.  So the question of the pricing model, for example, that you have promoted in your argument, which would be, in effect, a negotiated price --


MR. BRETT:  Yeah.

MR. SOMMERVILLE:  -- which could possibly land with the direct purchasers --


MR. BRETT:  Yeah.

MR. SOMMERVILLE:  -- that are BOMA members, is that a specific item that the BOMA members have adopted?

MR. BRETT:  Yes, I think that is.  The BOMA members are dedicated to -- they want to advance energy efficiency in all of its aspects in Ontario.

Now, the -- I want to make one -- go back and make just one other point of clarity.

The idea of negotiating prices, that's not meant to in any way change the ceiling.  Right?  In other words, the way they would work -- and I may have not explained it a hundred percent clearly, but at a high level, the way this proposal that we're making or this tweaking that we're suggesting would work, it doesn't in any way affect the ceiling.  The $18 and the $138 don't change.

That's fundamental.  If that were to change, then I would have had to go back and go through the whole thing again.

MR. SOMMERVILLE:  Okay.  Thank you.

Thank you.

Mr. Elson?
Final Argument by Mr. Elson


MR. ELSON:  Good morning.  My name is Kent Elson.  I'm a lawyer at the law firm of Klippensteins, and we represent Pollution Probe.

Pollution Probe strongly supports these applications and asks that they be approved, along with some small amendments to improve the overall cost-effectiveness.

The programs are in the public interest because the potential GHG emission reductions are very significant, the ratepayer impact is capped and reasonable, and the cost of the GHG emission reductions is relatively low.

We have produced a one-page summary of Pollution Probe's position that has been filed and provided to the intervenors, and I believe the Board members should have a copy.

MR. MILLAR:  I have spare copies here, Mr. Chair, if the Panel needs them.  Maybe that would be easiest.

MR. SOMMERVILLE:  I think I need one.

MS. HARE:  I need one.

MR. SOMMERVILLE:  The Panel does need one.  Thank you, Mr. Millar.

MR. MILLAR:  Would you like these marked, Mr. Chair?  They've been prefiled, I understand, but if it assists, we can always mark them here, as well.

MR. ELSON:  And I will be referring to them, so it might make sense, subject to...

MR. SOMMERVILLE:  I think that makes sense, and I think that leads us to, perhaps at the break, Mr. Millar, you could advise with respect to the other materials that have been filed, the factum, for example, that Mr. Brett filed.  They should all be treated in the same manner, I think.

MR. MILLAR:  Very well.

MR. SOMMERVILLE:  Thank you.

MR. MILLAR:  So why don't we take a step back, then?

We can mark Mr. Brett's at this time.  It would be K5.1; that is his factum from the Biogas Association that he's been referring to.
EXHIBIT NO. K5.1:  BIOGAS ASSOCIATION FACTUM.

MR. MILLAR:  And the Pollution Probe summary will be K5.2.
EXHIBIT NO. K5.2:  POLLUTION PROBE ONE-PAGE POSITION SUMMARY.

MR. SOMMERVILLE:  Thank you.

MR. ELSON:  Thank you.

I intend go through these points in order and have fleshed them out a little bit.

So starting with the first point on our handout, Pollution Probe supports the applications because the capture and use of methane is a major potential source of GHG emission reductions in Ontario.

As noted at page 8 of the application, Ontario has set ambitious GHG reduction targets:  15 percent by 2020, 80 percent by 2050.

The maximum near-term potential GHG emission reductions from biomethane are more than 45 percent of Ontario's 2020 target.  And therefore, Ontario's biomethane potential presents a huge opportunity to reduce Ontario's overall GHG emissions.

Of course, the Board must balance the goal of GHG reductions against the financial interests of the ratepayers.  And one of the key benefits of the proposed programs is that the ratepayer impact is capped at a reasonable level, which provides certainty and fairness for consumers.

But perhaps more importantly, the costs of the GHG reductions from the proposed program are reasonable, compared to other alternatives, although it's hard to predict an exact number, that the total cost per tonne of GHG emission reductions could be estimated at $24 per tonne.

And as was heard during the evidence, the final mix of projects is unknown.  So that number could be more or less.  That number, by the way, is referred to in footnote 2 on our summary, which is in the GEC materials for cross, Exhibit K1.3, and also the transcript, Volume 4, page 92 and 94.

As I was saying, the final mix of projects is unknown.  However, in our submission, this is likely a conservative estimate, seeing as it doesn't account for any potential market development.  And also, the costs per tonne would likely be reduced if Pollution Probe's amendments to the program are accepted by the Board.

In comparison, the cost per tonne of GHG emission reductions from wind power purchased through the FIT program are approximately 86 to $245 per tonne, and that's at Exhibit K1.2, page 17.

That cost is calculated on the assumption that the alternative power source is combined-cycle gas turbines, which is why the cost ranges from 82 to $245 per tonne.  The cost of $24 per tonne from the proposed program is obviously significantly less.

Of course, there are likely other appropriate benchmarks, and the Board or one might ask, why wind power?  One reason is that the Ontario government set that price and implicitly approved the price of the expected GHG reductions.  A second reason is that wind power is a conservative benchmark in comparison to other sources of GHG reductions, such as solar.

If wind power is used as a benchmark, the cost per tonne of GHG emission reductions from the proposed program are very reasonable.  And again, that's not taking into account creating a market and not taking into account the proposed efficiency amendments suggested by Pollution Probe.

Moving to the next point, these applications, in our submission, submit -- fit squarely within the Board's statutory mandate.  In particular, as has been discussed, the proposed programs further the Board's mandate under Section 2(5) of the OEB Act to promote energy efficiency and conservation.

Very simply, energy is conserved when a non-renewable source is replaced with a renewable one.  The proposed programs are consistent with government policy, because it will help Ontario meet its GHG emission reduction targets and will further the goals set out in the Green Energy Act.  Mr. Cass has already discussed this in more detail, so I won't repeat those points, except to note that Pollution Probe supports them.

However, in addition, the Board has a mandate to promote the maximum GHG emission reductions at the lowest possible cost through its core responsibility to determine whether rates are reasonable, which is in section 36(2), and that's because the per-tonne cost of GHG emission reductions is an important consideration in determining whether rate impacts are reasonable.  The lower the cost per tonne, the more reasonable the rate or the rate impact.

And therefore, in our submission, the Board has a mandate to focus on and minimize the per-tonne GHG emission reduction costs.

Pollution Probe also believes that the utilities have a key role to play in this important area and should be commended for their initiative and their leadership.  Some might say that the Board and the private sector should sit and wait for the government to come in and take the lead here.  Pollution Probe strongly disagrees with that position.

First, as the utilities have pointed out in the evidence, it is unclear which government body could or would do so; in other words, which would take the lead here.  But also, more importantly, the utilities are the natural gas experts in this province.  They are also efficient and well-managed private corporations, and Pollution Probe believes they are particularly well-placed to both develop and carry out a program such as this.

I'm going to move on to the second part of Pollution Probe's submissions regarding proposed improvements to the program, but first I'd like to ask if the Board has any questions at this point.

MS. HARE:  I have one question.  So in prioritizing the projects, are you suggesting an RFP process so that all the projects could be available to be assessed at the same time?

MR. ELSON:  No, we're not proposing an RFP project.  And, you know, I will get to the prioritization shortly, but we have three separate proposals, but none of them are RFP.

MS. HARE:  Okay.  Thank you.

MR. SOMMERVILLE:  Proceed.  Thank you.

MR. ELSON:  Pollution Probe submits that the cost-effectiveness of the proposed programs can be significantly improved through a few small changes.  These are listed as items 1 to 5 in Pollution Probe's handout.  And we characterize them as small changes that can be made without any fundamental rejigging of the program.

Starting with number 1:  Pollution Probe requests that the Board direct that steps be taken to prevent free riders from participating in the program.  One potential type of free rider is an existing biogas or biomethane supplier.  If methane is already being captured and used for energy production, there is likely little or no benefit from diverting it for purchase by the utilities.  The reference there is transcript volume 2, page 43.

In Pollution Probe's submission, the utilities shouldn't be paying a price premium when little or no GHG emissions -- GHG emission reductions will result.

Now, at this point we don't know whether there are any existing suppliers who would have the incentive to participate in the program.  However, that's no reason to ignore that possibility.  In our submission, it would be better in a sense to play it safe and to make sure that the program can be gained by existing suppliers seeking a premium price.

However, we agree with the utilities that the rules shouldn't unnecessarily restrict their flexibility in accepting potentially beneficial projects, and it's theoretically possible that there could be existing suppliers who should be participating in this program.

One example is an existing supplier selling to an industrial plant that shuts down.  It may make sense for this supplier, for example, to participate, and therefore, in Pollution Probe's proposed change, existing suppliers would be eligible to participate as long as they show that significant GHG reductions would result.  This would, in effect, be a small additional application requirement for existing suppliers.

Moving on to the second proposal, Pollution Probe asks that the program be amended to prioritize projects with the lowest-cost GHG reductions.

And I would ask the Board to refer to the answer to Undertaking J1.1, which I will describe briefly.  It's a chart, which was referred to in evidence quite extensively, or its precursor was, and that shows the implied GHG reduction costs related to potential projects.

And as you can see and as was discussed during cross-examinations, there is a wide range between different types of projects in terms of the cost of the resulting GHG emission reductions.

For example, there's an 800 percent difference between projects with substitution reductions only, and substitution and emission reductions; in other words, when you have substitution and emission reductions, you have eight times cheaper, if you will, GHG reductions.

In light of this wide range, Pollution Probe believes that the most cost-effective programs should be prioritized.  This prioritization would have at least three potential benefits.

The first and most obvious benefit is that you would end up with lower-cost GHG emission reductions, which fits within the Board's mandate to keep costs reasonable.

The second is that it would also likely result in more overall GHG emission reductions, because projects with the highest expected GHG reduction would likely be implemented.

And third, and somewhat counterintuitively, the long-term rate impact would also likely be smaller, particularly if carbon is monetized in Ontario in the future.  Now, we don't know how that's going to happen, but as I understand it, the way the program is structured, the monetized benefit from GHG reductions would be credited to ratepayers in one way or another.

Therefore, projects with higher GHG reductions would lead to lower prices for ratepayers once carbon has been monetized.

So for us this is a win/win situation.  We'd be getting more GHG reductions for a lesser cost and a lesser bill impact.

Pollution Probe prioritizes -- or proposes three ways to prioritize the most effective programs.  The Board could accept any or all of these proposals, and they are itemized under number 2 on our summary.

The first is that the Board could require that at least 75 percent of the projects be in a low-cost category in terms of GHG reductions.  This low-cost category could be defined, for example, as those projects resulting in both substitution and emission reductions, which, going back to J1.1, have an eight times more reductions or eight times lower cost reductions than projects with substitution only.

The second proposal is that the Board could require that utilities exclude projects with the highest-cost GHG emission reductions.  For example, small AD projects should be ineligible where only substitution reduction will occur.

Again, in Exhibit J1.1, the cost per tonne of GHG reductions for these projects range from $98 to $294 per tonne.  That's small AD projects where substitution reductions are the only reductions that will occur.

This cost, in our submission, is unreasonable, when there are other, more cost-effective projects available.

Third, where capacity is limited or if it appears that the program cap will be reached, preference should be given to projects with the lowest cost resulting in GHG emission reductions, rather than on a first-come, first-served basis.

So those are three possible ways to prioritize lower-cost projects, without fundamentally changing the proposed applications and without adding undue complexity.

Pollution Probe believes the better to prioritize based on the cost per tonne of GHG reductions than the cost per gJ, which is another alternative, and that's because the primary goal of the program or one of the primary goals of the programs are GHG emission reductions.  The goal is not the maximization of the volume of biomethane in the pipeline.

Just because a project has a low cost per gJ doesn't mean that it's the most cost-effective.  The cost per gJ only tells half the story; you need to account for the benefits -- i.e., the GHG reductions -- to determine which projects have the best cost-benefit ratio.

That's why we think the focus should be on the cost per tonne of GHG reductions.

Finally, I'd like to address the utilities' opposition to this proposed prioritization.

Pollution Probe submits that this opposition should be taken with a grain of salt and shouldn't be given undue weight, and that's because, in our submission, the incentives facing the utilities are somewhat or slightly divergent from the public interest in one small but important way.

It is in the utilities' interest to have as much biomethane in their pipelines as possible.

As Mr. Maclean said, this program is about the long-term viability of the natural gas industry.  And that's at transcript volume 2, page 11.

The utilities need to maximize biomethane in their supply mix to help protect their market share in a future low-carbon economy.  So from the utilities' perspective, the goal is to maximize the number of gJs of biomethane.

However, Pollution Probe submits that, from a public interest perspective, the goal should be attaining the most GHG emission reductions at the lowest cost per tonne.

In other words, again, the focus should be on the GHG emission reductions and not on the overall volume of biomethane.

Therefore, Pollution Probe believes the Board should step in here to promote the public interest by directing that projects with the lowest-cost GHG reductions be prioritized.

The third suggested change is very simple and straightforward.  Pollution Probe asks that the utilities be required to report mid-program on the expected incremental GHG reductions from each project and from the program overall.  These numbers will assist the Board in determining whether mid-term adjustments to the program might be necessary, and in assessing the success of the program.

This is not an onerous requirement, because the utilities will already need to collect this data for potential EA credits.  And the reference for that is transcript volume 4, page 99.

Moving on to the final two items on the list, Pollution Probe supports GEC's proposed mid-program review and its suggestion that the Board cap the ratepayer impact rather than the volume.

I won't go into detail here because Mr. Poch has already addressed these points in his written submissions.  However, Pollution Probe believes that these two proposals would allow for mid-course adjustments, and would give the utilities more flexibility in maximizing the benefits of the program within a pre-determined rate impact constraint.

In conclusion, Pollution Probe commends the utilities for taking the initiative and showing leadership in this important area.  Pollution Probe's suggested amendments shouldn't take away from that primary submission, because the evidence shows that the potential GHG reductions are very high and the costs per tonne of CO2-equivalent are comparatively low.  Pollution Probe therefore asks that the applications be approved.

However, Pollution Probe also believes the Board has an important role in ensuring that GHG reductions come at the lowest possible cost per tonne, and we therefore ask that the Board accept Pollution Probe's proposed small but important amendments to the program.

Those are our submissions, subject to any questions.

MR. SOMMERVILLE:  Thank you, Mr. Elson.

[Board Panel confers]

MS. HARE:  Well, I could ask my same question but maybe a little differently.  I still don't understand from a practical perspective how you could prioritize projects unless you know what the slate of projects are.  So don't at some point you need all the projects before the applicant at the same time to be able to prioritize them?

MR. ELSON:  Maybe it would help if I went through one by one these proposed ways of prioritizing.  The first proposal we have is that 75 percent of the projects be in a low-cost category.  For example, those would be projects that have emission and substitution reductions, as opposed to projects with only substitution reductions.

So that cap could be mandated by the Board, and once there had been 25 percent of "high-cost" programs, you could call them, that would be the limit, and then the utilities would only be allowed to accept low-cost programs for the remainder of the program.  So it wouldn't be necessary to have all the programs arrive at the same time.

MS. HARE:  Okay.  So this is what I was wondering.  And what if those projects don't come along?  Then would you just not go forward with them?

MR. ELSON:  Presumably if there was a --


MS. HARE:  If the applicants were proposing a cap on the total amount on the volume, you're proposing a cap on the ratepayer impact.  So if the other projects don't come along, would you just not have them reach their cap?  That's what I didn't understand.

MR. ELSON:  That's one possibility, but I -- if the Board decides to have a mid-program review, that could be one of the things that the Board would look at.  And I would propose that that would be a better way of addressing that issue.

In terms of our other prioritizations, excluding high-cost GHG projects could be done without knowing what the final mix is going to be.  And also, giving preference to projects with lower-cost GHG reductions might not happen until the end of the program, when it appears clearer that the cap is going to be reached, or perhaps at the mid-program review point.  But it's a change that could be implemented without reorganizing the whole program or requiring RFPs.

MS. HARE:  Thank you.

MR. SOMMERVILLE:  I have no questions, thank you, Mr. Elson.  I think we will proceed to 11:30.

Ms. Fraser?
Final Argument by Ms. Fraser:


MS. FRASER:  Thank you very much.  The Toronto and Region Conservation Authority is pleased to have this opportunity to submit its argument in this matter.

By statute, TRCA represents the public interest related to the management of all natural resources within its jurisdiction, as well as issues of sustainable community development, including the sustainability and energy performance of both new and existing infrastructure that impact on the management of those said natural resources.

Through the Living City campus at the Kortright Centre, TRCA has been advocating, educating, and training people in the use and application of energy conservation and renewable energy technologies for more than 25 years.

TRCA also delivers programs that engage and represents the interests of a wide variety of consumer.  Programs range from Partners in Project Green, that works with more than 12,000 businesses in and around Pearson International Airport, to Greening Health Care, that engages more than 40 hospitals across Ontario, in addition to its watershed protection programs, through which TRCA engages and works with most community groups in the Toronto region.

TRCA's final argument includes some general comments about the applications, as well as argument on the issues determined by the Board to be critical in this proceeding.


TRCA also reminds the Board that it did not request a cost award in this -- participation in this proceeding.

TRCA supports the application of both companies and recommends approval for the following reasons.  Renewable natural gas reduces Ontario's greenhouse gas emissions by reducing the methane emissions that will otherwise occur through natural decay and by replacing conventional natural gas through that RNG produced.

According to the Alberta Innovates report commissioned by Enbridge, the maximum near-term ten-year potential of potential GHG emission reduction is 13 million tonnes of CO2 equivalent per year, or 45 percent of the GHG -- Ontario's GHG emission-reductions targets.

However, with respect to the impact of renewable natural gas with respect to comparing it with landfill gases, there seemed to be a fair bit of confusion, and I think it continues, with respect to flaring versus actually resulting in greenhouse-gas-emissions reductions.

And in transcript 4, on page 7, a Panel member even asked if she was correct by assuming that if it was flaring there wasn't -- you are already reducing the natural gas emissions.

But let's take a step back and be clear about this whole process.  Flaring landfill gas is required to manage its emissions, but landfill gas is only flared if there is no productive use for it.

Flaring reduces emissions profile, but flaring is still wasting energy.  The extent to which Ontario-based landfill gas can replace natural gas from other jurisdictions and be used either to generate electricity or be injected into the natural-gas distribution system virtually cuts the total emissions by at least one half, not counting the losses from wellhead to point of use.  This is a consumer-friendly approach to meeting greenhouse-gas reduction targets.

Reductions from conventional natural-gas consumption can be achieved through demand-side solutions, such as energy-efficiency programs, fuel switching, building-envelope improvements, and other conservation measures.

Some of these alternatives require behavioural change on the part of the consumer, and most require the customer to make up capital investments.  The injection of renewable natural gas into the utility's pipeline systems provides a supply-side addition to the options cited above that require no behavioural change and no upfront capital for customers.

The proposed renewable natural gas program, therefore, is an economical approach that complements the existing demand-side options that the companies have been working on for a long time.

Basically, it also alleviates waste.  Renewable natural gas offers a solution to existing environmental waste problems, because the source materials are derived from wastes in farm food and waste treatment areas and from existing landfills.

For the purposes of waste management, digesters can be constructed in a number of different places:  On-farm, using manure, crop residue, and other waste fats, such as fats, oil, and grease obtained off-farm; at wastewater treatment plants, using bio-solids from the treatment process; at municipal sites, using materials from source-separated organics, such as the green bin; and at sites such as breweries, food and beverage plants, and food-processing companies, using the respective waste products.

In each of these cases, anaerobic digestion can significantly reduce the amount of organic matter that might otherwise be spread on land, sent to landfills, incinerated, or disposed of in some less useful manner.  The products of a digester are biogas, which is energy, and a digestate, which can be employed as a fertilizer.

Now, many waste streams which undergo natural anaerobic digestion release methane and CO2 into the atmosphere as they decompose.  Relative to CO2 we learned in the evidence that methane as the effect of creating more than 21 times more greenhouse gases.

The proposed program enables the capture and redirection of this methane that would otherwise be released into the atmosphere, and turns the methane into useful energy.

This conversion of potentially wasted energy is critical when evaluating environmental impact of generating renewable natural gas.

It's also important to note that natural gas itself was originally a waste product in the development of oil, and it was all flared.

This proposal supports the Ontario economy.  It results in a made-in-Ontario fuel supply that provides economic benefits through local job creation, while adding to the diversity and security of gas supply.  Procurement of local supply also means financial payments stay within the province, to the benefit of Ontario farmers, municipalities or businesses, as well as the economy.

Renewable natural gas is flexible.  It's a non-intermittent form of energy generated from waste, and unlike some forms of renewable energy, when cleaned, it can be stored and dispatched as necessary through injection into the natural gas distribution system.

I originally had reproduced the entire OMAFRA website, but I won't bother reading it because it's already in evidence, in terms of -- and I think it represents a strong indication of Ontario government policy with respect to the matter that we're talking about.

Now, in other jurisdictions, renewable natural gas is used as a matter of –- in many of them -- is used as a matter of course.

We heard a lot about the Fortis program.  We didn't hear as much about the fact that that program was designed to reflect and make use of the carbon tax regime that exists already in British Columbia.

Those consumers would get a 10 percent credit to subscribers, carbon tax, and Fortis' renewable natural gas program was recently granted carbon-neutral product status by Canada's leading carbon management provider, after assessing the life -- expected lifetime emissions from the savings.

Around the world, organizations such as Greenlane Biogas, which is currently building two upgrading systems closer to Ontario, just outside of Detroit, Michigan, but they've had more than 20 years' experience upgrading biogas, with installations in Canada, Denmark, Finland, France, Germany, Iceland, Japan, New Zealand, South Korea, Spain and Sweden.  So there is no need for any kind of technical proving of this technology.

I turn now to the issues that the Board deemed to be critical, and I'll start with the first one:  Do the applications fit with the objectives for natural gas under the OEB Act?

Overall, TRCA submits that the applications fit with those objectives.  Specifically, we submit they are consistent with each of the Board's objectives.

First objective:  to facilitate competition in the sale of natural gas to users.  The development of the renewable electricity market by the Ontario government opened up opportunities for electricity retailers.  So, too, will the development of the renewable natural gas market set the stage for more buyers and more sellers in that market.

By setting the technical standards and the financial arrangements for upgrading biomass to biomethane, the proponents are enabling a market for the utilization of renewable natural gas that only happened in Ontario previously on rare occasions and with close geographical proximity, but never with the additional cleansing which is required to change biogas into biomethane.

The applications will also broaden the opportunities for suppliers of renewable gas, such as private-sector firms such as Organic Resources Inc., which specialize in residual resources from food industries, which traditionally ended up in landfill sites and is now used to actually boost the energy content of biogas and will do the same for biomethane.

Most Ontario gas supplier originates in other jurisdictions and revenues flow out of the province.

By creation of a local renewable natural gas industry, some of these revenues will remain in the province, thereby developing a market that will engender competition.

Approval of the applications, in our view there, will facilitate creation of a market for renewable natural gas which does not currently exist, and will ultimately stimulate competition for sale of RNG to users.

The next objective of the Ontario Energy Board is to protect the consumers with respect to prices, reliabilities and quality of gas service.  The incremental cost of this limited five-year program will jump-start the market for natural gas.  With the incremental costs spread over all system gas customers, the additional cost to any one customer is small, while the resulting benefits are great.

The most obvious benefits were detailed in evidence and cross-examination, those associated with the greenhouse emissions, but there is ample evidence of the additional benefits, as outlined.

The potential benefits are even greater.

The applicants intend that any monetization of carbon credits will accrue to those system gas customers.  And as the cost of out-of-province natural gas prices return to forecast levels, the 20-year contracted prices for the five-year program will actually be below those costs, thereby protecting consumers, and in the long run even providing natural gas supplies that will moderate the volatility inherent in the North American natural gas prices.

With respect to reliability and quality of gas services, a diversity of suppliers will create better reliability, and the proponents are conscious of and confident of the processes to convert biogas to biomethane, which are conventional technologies in Europe with significant success.

Third objective is to facilitate the rational expansion of transmission and distribution systems.  In view of TRCA, expanding the distribution system to collect natural gas may actually enable the expansion of natural gas systems to areas where it is currently not available, with all of those attendant benefits.

Next objective, to facilitate the rational development and safe operation of gas storage.  In Ontario, we traditionally think of storage as the bulk systems in southwestern Ontario, but the advent of renewable gas, its production, clean-up and diversity of supply, creates de facto energy storage, which is a conservation and energy efficiency benefit over generating electricity with biogas.

The next objective, to promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario, including having regard to the consumers' economic circumstances.  And I would note that that's the policies of the government of Ontario, not the energy policies of the government of Ontario.

Currently Ontario's feed-in tariff program for electricity is the only market for biogas, not for biomethane, and production efficiencies range from 30 to 40 percent.

Upgrading biogas to biomethane permits this resource to be used directly in higher-efficiency, direct thermal end use, conserving energy overall.

In many situations where biogas is converted to electricity, there is little or no opportunity for co-generation.  For example, farm-based systems that are remote from neighbours that might be a heat sink, or the transfer of heat to another user, actually contravenes Ontario's current regulations.

Injecting renewable natural gas into the distribution system takes it to users who have a greater opportunity to utilize the otherwise wasted heat.

Ontario's policies with respect to carbon reductions, as evidenced in the coal-fired generation, is a gauge of the importance of reduced greenhouse gases in the government's agenda and policies with respect to energy as well as the environment.

As the carbon content for electricity decreases, the next largest source in stationary energy sector is natural gas.  Renewable natural gas can also replace gasoline and diesel fuels for transportation, the single largest source of carbon in Ontario.

Ontario policies with respect to waste management and, in particular, nutrient waste management, are strongly supported by these applications.

Mr. Thompson questioned the responsibility for waste management and asked us to agree that a gas utility does not have that responsibility.  This suggestion that waste management is outside the purview of a natural-gas utility belies the fact that natural gas itself was once considered a waste product in the development of oil.

Just because other waste products can produce renewable natural gas should in no way restrict the natural gas utilities from making use of it.  Our society, our environment, and our economy will be better off as a result.

Mr. Thompson's own clients, members, are well aware of the old adage:  One man's garbage is another man's treasure.  Many of those firms make amazing use of waste streams in their own production processes to increase efficiencies and productiveness.

In summary, these applications will promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario.

But this objective does not limit the notion in accordance with the policies of the government of Ontario to government directives.  Yet Mr. Millar's questioning, he seemed to imply that without a directive on renewable natural gas there is no policy, and it's not necessarily addressed by the Green Energy and Green Economy Act.

Even with respect to the changed undertakings for the proponents, which took place in tandem with the Green Energy Act, those undertakings certainly make it clear that the government was interested in all types of renewable and all types of conservation.

And the context provided in that -- in the undertakings require the Energy Board to take steps specified in the directives to promote energy conservation, energy efficiency, load management, and the use of cleaner sources, including alternative and renewable energy sources.  It is not just renewable electricity sources.

And the government of Ontario has, with the passage of the Green Energy and the Economy Act, embarked on a historic series of initiatives related to produce the use of renewable energy sources, not electricity sources, in enhancing conservation throughout Ontario.

The next objective:  to facilitate the maintenance of a financially viable gas industry for transmission, distribution, and storage of gas.  Although a temporary decline in natural-gas prices have resulted from the shale-gas developments in the United States, forecasts of future prices will have to take into account continued concerns about the environmental impacts of fracking, as well as the drivers for suppliers to export shale gas as LNG from the U.S.  During those recent high-cost periods, consumers sought alternatives such as ground-source heat pumps and other fuels.

We also have appliance -- and the equipment standards will continue to increase.  The proponents' own demand-side management programs have been successful in reducing average demand in the residential sector and slowing growth in the commercial, institutional, and industrial sectors.

Continued government policies with respect to greenhouse gas emissions, as well as evolving markets for carbon credits, will continue to erode the market for natural gas unless its carbon content can be reduced through renewable natural gas.

The temporary price reductions and new supplies of natural gas can be reversed with the return to economic growth in North America and new regulations with respect to shale gas and carbon, which could dramatically change the outlook for the natural-gas industry.

TRCA suggested it's imprudent to wait until these conditions exist to consider or approve alternatives.  One need only look to the North American electricity industry to view the issue of stranded assets and their impact on customers.

Suppose Ontario had stayed the course on natural-gas vehicles, rather than stranding those assets.  Perhaps that industry would be yielding significant carbon reductions today and into the future and providing choices for consumers beyond high-cost electric vehicles.

Next objective, to promote communications within the natural-gas industry and the education of consumers.  Through their multifaceted stakeholder processes, the proponents have expanded the gas industry, involving farmers, firms, municipalities, and consumers in discussions of opportunity and benefits that were little-understood and even generally unknown prior to their work to develop this program and its applications.

The need for the Board Panel's Chair to clarify the difference between biogas and biomethane more than once illustrates the need for that education.

And I'm back again to the OMAFRA example.  It's clear there, in the exhibit, that in Ontario the process of pipeline injection is regulated by the Ontario Energy Board.

Next question:  Is the role of both Enbridge and Union in developing/implementing a biomethane program reasonable and appropriate?  TRCA submits that it is.

Informed as it is by the feed-in tariff program for electricity, it has taken the best elements of FIT -- long-term contracts, standard pricing -- and combined them with improvements, such as a much stronger role for utilities in the development of the industry and implementation of the program, a modified and more targeted cost-recovery mechanism, and a transparent and inclusive approach to program development.

So I'm moving now to issue 2, cost consequences.  Are the proposed costs from landfill sources reasonable?  I think Mr. Brett and the Ontario Biogas Association have dealt with that, and TRCA supports their approach.  Similarly for the question -- the issue with respect to proposed costs from anaerobic digesters.

Now, is the proposed maximum term length for biomethane contracts reasonable and appropriate?  Yes, it is, based on the expected life of the equipment.

TRCA also agrees that contracts should not be revised during their term.  As a matter of course, parties to a contract can change contracts, but merely doing so, as Mr. Warren suggests, would reduce the abilities of producers to finance their projects.

Is the proposed five-year contract acceptance window, following Board approval, appropriate?  Yes, it is.  The caps are reasonable.  And we support the proposed treatment of environmental impacts and attributes.  TRCA submits that this approach is governed by the Board objective on energy conservation.

And we also submit that it's entirely consistent with decisions taking in EBO-169-III, where the Board concluded that:

"Program externalities that involve significant environmental and social costs should be included in the cost-benefit of demand-side management programs."

There's additional quotes that I won't -- from that report.

But -- so this -- what I'm saying is that, contrary to Mr. Thompson's suggestion that this is a special condition, this is not a special condition.  This is something that's been heard about before.

In fact, subsequent to the Board issuing EBO-169-III, another proceeding established a range for pricing externalities based on prices for a tonne of carbon equivalent for use in the total societal cost test for gas DSM.  The range was zero to 60, with the estimate of 40 being used as the decision point.

With respect to the other issues, TRCA certainly supports and thinks that they have met the test to demonstrate this.


There's only one point, though, where TRCA does differ from the applicants.  And TRCA submits that the cost of this program could be allocated to all distribution customers instead of only system gas customers, the same way DSM is.  A wide range of benefits accrue to all consumers of natural gas, until marketers can offer the same benefits to their customers.


More specifically, TRCA submits that the cost for this five-year program to jump-start the industry be borne by all distribution customers.  When renewable natural gas prices are equal to or cheaper than gas imported from outside Ontario, even more benefits will accrue to all gas consumers in Ontario.


And those are my submissions.  Thank you.


MR. SOMMERVILLE:  Thank you very much.  The Panel has no questions.  Thank you, Ms. Fraser.


We will take a 15-minute break, and come back at a quarter to 12:00.  Thank you.


--- Recess taken at 11:31 a.m.


--- On resuming at 11:50 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.


Mr. Cass, it would appear as though we will not be hearing reply argument today.  That will certainly go over 'til Thursday.


MR. CASS:  Yes.  Thank you, sir.


MR. SOMMERVILLE:  Mr. Warren.

Final Argument by Mr. Warren:


MR. WARREN:  Mr. Chairman and members of the Panel, in my client's submission, the central issue in this proposal is whether it is in the best interests of consumers of natural gas, and in our respectful submission, the short answer is that it is not.


The issue is not, in my respectful submission, whether waste reduction or the use of waste emissions is a good thing.  It may well be.  My client doesn't take issue with that.  What it does take issue with is this proposal.


Irrespective of residential consumers and, in this case, the subset of those, system gas consumers, it is quite straightforward.  The utilities propose to require some consumers to pay some $60 million annually for gas they don't need, to enter into a 20-year contract which at current prices will add $1.2 billion for gas they don't need; all of this at a time when electricity prices are rising rapidly, between 46 and 54 per cent over the next five years, electricity prices which have been inflated materially by the ill-advised FIT contracts, which have burdened consumers with unnecessary costs; and all of this at a time when there appears in the popular press to be an abundance of natural gas offering the prospect perhaps of lower prices.


The utilities propose to do this based on three propositions as follows.  First, that it is consistent with government policy and, as an aside, consistent with your objectives; secondly, that it is good for consumers, a conclusion they arrived at without actually asking them the question; and thirdly, that it is important to have utilities enable a renewable natural gas market.


I thought long and hard about what I am about to say, considered it in the light of the repeated references to the sensitivity to the interests of residential consumers, and still come to the conclusion that what the application reveals is a disturbing contempt for consumers, and it is manifested particularly in the information they were provided and the judgment about what they would not be provided.  It's manifested in the design of a program which is deeply flawed.  It is manifested in a refusal to acknowledge that the current state of the consumer -- acknowledge the current state of the consumer in this province.


What the Board is being asked to approve is a plan that is essentially a FIT program for natural gas at a time when that program has been heavily criticized by the Auditor General and curtailed by the government itself.


Let me turn first to the role of the Board.  Mr. Cass, in his characteristically thorough and able submissions, places heavy emphasis on the role of the Board in acting in the public interest.  He refers in particular to the section 2 objectives - that is, section 2 of the OEB Act - and in particular to objective number 5, which is to promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario.


What Mr. Cass places far less emphasis on or, indeed, in fairness to account for, is the qualifying clause, the clause that qualifies that entire section, which is "including having regard to the consumer's economic circumstances".


Those circumstances, in my submission, would include the burden consumers now face in their overall energy costs, including electricity prices.


Objective number 3 is to protect the interests of consumers with respect to prices, and a point I'll refer to somewhat later is objective number 6, which is to promote communication within the gas industry, and I underscore the following words, "the education of consumers".


This proposal is inconsistent with the Board's obligation to protect the interests of consumers with respect to prices, and certainly absolutely inconsistent with the Board's obligation with respect to the education of consumers.


None of the Board's objectives as set out in section 2 of the act support the idea of the gas utilities as enablers of a market.  None of the objectives require the Board to ignore its obligation to protect the interests of consumers with respect to prices in favour of requiring a subset of consumers without their making a choice -- and I'm going to return to that in considerable detail later -- to subsidize a set of contractual obligations, not a market -- not a market -- but a set of contractual obligations that some people will benefit from and others not.


Governments which are accountable to the electorate can choose to subsidize industries.  If the government believes that wastes should be reduced, that methane emissions should be reduced, that gas should be placed on an equal footing with electricity for purposes of competing for waste transformation, it can determine to do so and allocate the costs across all taxpayers or all gas consumers.  It is not the role of the gas utilities to decide that one set of gas consumers should subsidize this project.


My next point:  this proposal is not good for consumers.  I want to underscore this calculation.  System gas customers are being asked to pay an additional $60 million a year for gas they do not need at a time when electricity prices are rising rapidly.  The pace of that increase had to be slowed slightly by the government's own subsidy, a subsidy paid for by all taxpayers.


The idea that the proposal is good for people is embodied in the attitude, the idea, that reducing greenhouse gases is good for people.  Well, ask them that question.  Tell them the costs, and then ask them the question.


Consumers were never asked whether they would support the idea if they had to bear the full cost, and the reason that people were not asked that question is, the utilities knew what the answer would be.


I'd ask the Board in this context, please, to turn up volume 2 of the transcript, beginning at page 108.  The exchange that's taking place between me and the witness panel, particularly Mr. Grant, was with respect to the design of the Ipsos Reid survey, because an original draft of the Ipsos Reid survey contained a question about whether or not witnesses would be able -- would be willing to participate "based on voluntary demand".


When I put the proposition to them, or asked the question about why that had been withdrawn, Mr. Grant's answer, beginning at line 15 -- sorry, beginning at line 6, my question:

"And the words 'based on voluntary demand' were struck out, Mr. Grant, and they were struck out at your request, right?

"Mr. Grant:  The reason for that is that originally we were looking at a voluntary plan, and then we looked at an overall system plan.  That's why the changes were made.  If you go back to the request for proposal, you can see where that was shown there as well.  So in fact, we wouldn't be talking about a 2 per cent increase.  We would probably be talking about a 40 or 50 per cent increase.  And we didn't feel that would have generated enough volume that it would be worth pursuing.

"Mr. Warren:  Sorry, 50 per cent increase in what?

"Mr. Grant:  That they would have to pay a much larger increase in their gas bill with a very small number of people participating on a voluntary basis.

"Mr. Warren:  My point, panel, Mr. Grant, in particular, is that you did not put to the people responding to this survey the option of only the people interested in the program paying for it, right?

"Answer:  We didn't."


If people are not told the real cost of their choice, what is the value of the answer?  In my respectful submission, not telling them the real cost of the choice fundamentally undermines the integrity of their responses and the results.


When I used the word "contempt" earlier, I used it advisedly.  And I'd ask the Board in this context to turn up again volume 2 of the transcript, this time at pages 101 and 102.


Now, in the exchange which is found on that page, I was again asking the witness panel, beginning at line 10:
"The question was not put to the respondents of the surveys whether or not they would agree that it was a good thing for the two utilities to spend $1.2 billion over 20 years for gas that is not required at the moment.  That question was not put to them?"

Then the answer, a little further down the page is:
"The question that was put to them is probably most appropriate to put to them in terms of how an individual customer would view it, which is at a cost to themselves.
"Mr. Warren:  Well, that assumes, does it not, Mr. Maclean, that those folks don't have a broader societal interest, that their only interested in what it costs them.  That's the assumption which underlies the answer you just gave me; isn't that correct?
"Mr. Maclean:  No, we would not say that is correct.  The consumer can extrapolate, based upon their effect on themselves, to a broader societal interest and a broader cost."

I pause there for a moment to ask how any individual consumer can do the calculation of the societal cost, but we'll leave that aside.

It then continues:

"We asked them a question that provides a frame of reference they can reasonably assess themselves."

It continues:

"Mr. Maclean, could you tell me if there was sufficient data provided to them in that survey that they could get to 1.2 billion?  How could they do that based on the information given to them in that survey, Mr. Maclean?
"Mr. Maclean:  We're not sure that individual consumers are equipped with a full understanding of the marketplace and the costs to be able to assess what those kinds of dollar figures on a society-wide basis means.  We presented something that is meaningful to them within the context of themselves."

In my respectful submission, consumers asked to pay this price deserve more than that.  They deserve to be entrusted with the information about what the overall societal costs are.

We've had lots of people tell us that it's in their interests to reduce greenhouse gases and do a better job using waste.  Why aren't they told in the same fashion what it's going to cost?

The context for these poor benighted consumers who can only understand what's of interest to them is provided, summarized in the Auditor General's report issued in January of this year.  It's Exhibit K3.3.

That report indicates that a typical residential electricity bill will rise about 7.9 percent annually over the next five years, and some 56 percent of that increase is due to investments in renewable energy.  The higher prices paid under the FIT program versus the RESOP price added $4.4 billion costs over the 20-year contract term.  Electricity ratepayers may have to pay renewable energy generators, under the FIT program, between 150 million and 225 million a year to not generate electricity.

If that context had been put to the respondents, and if they were told that, at current prices, the RNG programs would add $1.2 billion to gas costs over the next -- over the 20-year life of the program, might their answers have been different?  Might their answers have been different if they were told that their neighbours would be subsidizing their choice?

Turn briefly to the same volume of the transcript, at page 120.  This is the question, the exchange I was having with the witnesses about whether or not it was a matter of values to put to people that their neighbour, who might disagree with the proposition, was asked to pay to support what they believed in.

The question -- exchange begins at line 18.
"In terms of the market you are developing, can we agree that for a portion of Enbridge's and Union's customers who don't want to pay an increment for renewable natural gas, that those customers are subsidizing this proposal?  Is that not fair?
"Answer:  Yes, although based on the market research, 68 percent of our residential consumers oppose or support the proposal."

The key is there, that that 68 percent were never told that their wishes were going to be subsidized by people who didn't want this particular proposal.

The OEB should, in my respectful submission, have more confidence in the ability of consumers to see the proposals in the broader context.  The OEB should insist, in my respectful submission, that consumers be treated with the respect they deserve, as part of your mandate to protect the interests of consumers with respect to prices, and as part of your mandate, to, in the words of objective 6, "promote communication within the gas industry and the education of consumers."

Now, what is the utilities' – collectively -- what are the utilities' explanation for not giving consumers meaningful information?

Mr. Smith, on behalf of Union Gas, in his argument-in-chief -- and this appears at volume 5 of the transcript, page 168 -- he was responding to my proposition.  Mr. Smith says:

"One of them, I think it was Mr. Warren" -- got my name right that time – "who suggested that it should have been made clear to survey respondents that this program would cost $1.2 billion over 20 years, or something to that effect."

Line 6:

"In my submission, that is not a helpful way to approach surveying questions of willingness to participate on the part of system gas members."

Now, Mr. Smith, in fairness, accurately reflects the attitude of his clients.  At volume 3 of the transcript, beginning at page 125 -- apologies for stumbling around.  Sorry, I hit the wrong volume.

It's actually volume 4 of the transcript.  I apologize.  Third choice, volume 2.  I'm sorry.  I apologize for stumbling around.

This exchange takes place when I asked the question -- the prelude to this is I was asking the witness panel about making -– I ask at line 17:

"Isn't being able to make an informed choice a value that we should cherish, panel?"

Mr. Maclean responds, beginning at line 19:

"I think it is important for customers to be educated and to be able to make informed choices, the context of the responses within the framework of putting together an overall proposal.

"So from our point of view, it is not that we don't think customers should make informed choices.  In fact, we do think customers should make informed choices.

"The context is:  Are the utilities really set up to be able to do that?  Do the utilities really have marketing arms?  Do we market natural gas?"

"Do we market natural gas?"  Hmm.
"Do we have people on board, on staff to explain these things and to acquire customers on either an opt-in or an opt-out basis?

"And the answer to that is it is not the core competency of the utilities; that is really the core competency of third-party marketers."

Now, against that background of their saying:  We're not able to provide detailed information to the people that we want to pay for this program.  They come to the Board and ask the Board to impose a program on those same customers.

The Ipsos Reid survey, in my respectful submission, was designed to get the answer the utilities wanted by ignoring the larger context of the costs of energy in this province and providing a limited amount of information.  In my respectful submission, the Ipsos Reid survey should be given no weight whatsoever.

I turn, then, to the --

MS. CHAPLIN:  Just before you do, Mr. Warren, you've taken the view that, for example, this larger context should have been communicated through the survey through a reference to the 1.2 billion and incremental cost.

I'm wondering, do you feel that providing that information -- how valuable is providing that information without providing the context of what total gas costs would be over the 20 years, so that people have, rather than just the absolute sense of what 1.2 billion might be -- which everyone may have a different perception -- but to provide the further information of what it represents actually as a proportion of the total costs which would which they would be facing in any event?

MR. WARREN:  I think in an ideal universe, that information should be provided to them.  I think the other information that should be provided to them is:  This is what the cost to you of the government's renewable energy initiatives are, the impact on your prices.

All of that information, including the information you've just put to them, should be put to them, so that they can put the 1.2 billion in context and the $18 charge in its context.

MS. CHAPLIN:  Well, how different is putting 1.2 billion in the context of total gas costs from what the question was, which was expressing it as a percentage of their total bill?  How different is that?


MR. WARREN:  Because the $1.2 billion allows them to see it in a societal context, in the context of all of the other costs that are being borne by the renewable energy initiative.  That, it seems to me, is a legitimate line of inquiry for people to embark on.


MS. CHAPLIN:  Well, there are sort of two strands, I guess, then in your argument, the context of gas costs, and from your answer I don't actually see the difference between expressing it as a percentage of an individual's bill.  It's the same, by and large, the same percentage of the total bill.


But I guess the separate strand is that there should have been some linkage to overall costs of these types of programs, in terms of what customers are bearing.


So you were -- you feel they should have drawn in the electricity questions and electricity context as well.  Is that --


MR. WARREN:  I believe they should have, yes.


MS. CHAPLIN:  Okay.  Thank you.


MR. WARREN:  Because I believe consumers are capable of looking at this thing in a broader policy initiative:  Are renewable energy initiatives with this cost impact something that I'm willing to support?  Because if you're asking people about values, values, for example, of protecting the environment, reducing greenhouse gases, that's a reasonably easy answer.  I suspect most people would say yes.


But if you put it in terms of society's larger costs, the answers might be different.  Maybe they'd be the same.  My point is simply that information should have been put to them.


Let me turn then to the proposal itself, which, in my respectful submission, is flawed.  Reduced to its essence, what the utilities are proposing is a form of -- it's not quite social engineering, but it's economic engineering.  They want to pick winners and losers within a particular market segment.  They want to create, in my respectful submission, an artificial market that effectively eliminates competition from the outset by subsidizing one group of suppliers.  They want to do it with other people's money and not theirs.


There are program terms that are clearly designed -- in my respectful submission, it is beyond question, on the evidence, that the program terms were clearly designed to match those of the FIT program.  The 20-year terms, the contracts, the 11 percent return on equity.


There are references in the transcript to this at -- if you need them -- let's hope I get the right volumes.  Transcript Volume 2, page 117.  I asked Mr. Maclean, beginning at line 6:

"Am I right, Mr. Goulden and Mr. Maclean, that the choice of a 20-year contract was based on the OPA's FIT contract model?

"Mr. Maclean:  It's fair to say that the choice of term was informed by the FIT and was also informed by the anticipated life cycle of the equipment to be used."


And then subsequently in transcript volume 4, when I put the proposition to Mr. Camirand about the choice of the 11 percent -- this appears at transcript volume 4, page 110 -- I put to Mr. Camirand the 11 percent figure, beginning at line 12:

"And the 11 percent ROE figure was drawn from what the FIT program tariff offers; is that right?"


Mr. Seaward answers yes to that question.


Now, what they did not ask, in terms of structuring this program, was whether a potential supplier needed an 11 percent return on equity in order to participate.  They did not examine the costs of any existing operations, and one -- I would have thought just at a primitive level at which I am comfortable operating, that asking some of the existing projects what it costs and what their returns were would have been a useful reality check.


Now, I learned, thanks to Ms. Fraser for this, in her submission this morning that there's a firm in Detroit called, I gather, Greenlane, with 20 years' experience in this business, that, according to Ms. Fraser, the technology is a proven technology.


Well, given that, why were no inquiries made about two existing suppliers, in terms of costs, rather than embarking on a hypothetical model that must pay from the get-go suppliers 11 percent return on equity and provide 20-year contracts?  They did not.  This question was put to them, transcript volume 4, page 116.  They mention the potential costs of regulatory challenges and permitting that could have an impact on the costs and timing of the project, and they didn't do that.


They did not do a cost-benefit analysis.  I asked them that question, transcript volume 2, at page 119.


What do we not know about this quote-unquote market?  Is there any evidence before you that the 5.5 pJs are the right amount to enable industry?


There's no evidence of a relationship between the $18 per year customer charge level and the actual cost to producing the gas.  There is no evidence that this industry will ever be viable on its own, will ever lead to a market that doesn't require subsidy, or that ratepayers -- are ratepayers being asked to fund simply an experiment -- some ratepayers.


System gas customers bear the risk of 20-year contracts.  The variations in cost arising from efficiencies, variations in costs arising from gas prices, those risks will be borne by system gas customers.


What is the impact one way or another of the development of a competitive, subsidy-free market?  That's an important consideration, given that one of the objectives of the Board is to promote competitiveness in the gas industry.  Will this particular model with subsidies have an adverse impact on a competitive market?


What we do know is that the utilities want to saddle the system gas customers with the cost and the risk of a 20-year contract without investing any of their own money.


Now, it's interesting this morning to listen to Mr. Brett's very, I thought, informative argument -- submissions, I'm sorry, about variations that might be made in the marketplace.


We learned -- I learned -- for the first time that OMAFRA had paid a $400,000 subsidy to biogas producers, and that that, according as I understood his argument, underlay the electricity contracts for biogas in the FIT market -- sorry, under the FIT system.


And the question I asked based on that is, to what extent is the equivalent of a $400,000 subsidy required for the participation of his constituency in this program?  That's a question we don't know, because we know so very little about the economics of how this market is supposed to work.


He talked about, for example, factoring out the tipping fee.  Well, is that going to have an impact on prices?  Now, I don't mean to quarrel specifically with Mr. Brett, but it simply -- it opens up the spectre of not knowing what forces drive the participants in this market, what the economics of the market are, whether there will be uptake, whether or not the prices that are proposed are workable, in large measure, I submit, because actual participants were not surveyed and talked to.  It's all hypothetical, based on two constraints:  $18 a year and 11 percent return on equity.


What is troubling, in my respectful submission, about this proposal and about the costs is, as I've said, it comes just five months after the Auditor General's warning calls about the impact of the way the renewable energy program was pursued in the electricity sector, the absence of cost-benefit analysis, the overgenerous contracts over a 20-year term, the ultimate saddling of consumers with additional and unnecessary costs.


At the end of the day, I say with respect, you cannot make a decision about what the ultimate impact of this will be on residential consumers, a subset of residential customers, and that while the utilities may be willing to ignore the cautions in the Auditor General's report, I don't believe that the Board should.


In conclusion, there has been some discussion during the hearing about whether the proposal could be improved.  And we've heard variations this morning from the three people who've preceded me in their submissions.


In my respectful submission, I would ask -- I do ask the Board to reject any thought of tinkering, because we know so little about how this market is actually going to work.  Trying to re-engineer it -- they've re-engineered a fundamentally flawed proposal -- would create additional problems.


The starting point, in my respectful submission, has to be a determination of whether consumers are willing to pay the true price of this proposal.


No assumption should be made premised on requiring a subsidy from one group of consumers.  Adding adjustments to a flawed model doesn't help.  We know so little about the market that tinkering with one aspect of it only risks further distortions.


In my respectful submission, the Board should reject the proposal in its entirety.


Those are my submissions.


[Board Panel confers]


MR. SOMMERVILLE:  The Panel has no questions.  Thank you, Mr. Warren.


I think, Mr. Millar, you're next on the list.  We'll look to break at around 1:00 o'clock.


MR. MILLAR:  I should be done comfortably before that.


MR. SOMMERVILLE:  Thank you.

Final Argument by Mr. Millar:


MR. MILLAR:  Thank you, Mr. Chair, members of the Panel.  Michael Millar, of course, giving argument on behalf of Board Staff.


I am going to be focussing largely on the Board's statutory objectives and mandate.  I'm not myself going to get into any of the technical aspects of the program or the survey or anything of that nature, though, obviously, some of my friends will be.


Maybe I'll just begin with a statement that I think everyone in the room will find obvious, but that's the simple statement that the Board is a creature of statute, created by a statute, and it has only those powers that are given it to by the statute or another statute, either expressly or through the doctrine of necessary implication.


I doubt very much anyone in the room disagrees with that.


Now, we've heard a lot about the public interest from Mr. Cass in his argument-in-chief, and from some of the other parties, and about the Board's jurisdiction generally.


And so right from the outset, I want to be clear that I'm not suggesting that the Board lacks the jurisdiction to approve these applications.  Section 36, particularly section 36(2), is what you should look to for the express grant of jurisdiction, and that states, as you well know:

"The Board may make orders approving or fixing just and reasonable rates for the sale of gas by gas transmitters, gas distributors and storage companies, and for the transmission, distribution and storage of gas."


As Mr. Cass stated in his argument-in-chief, the Board's powers under section 36 are very broad, and they clearly include the ability to set rates for the sale of gas.  And of course the Board has been doing exactly that through the QRAM for many years, and even previous to the QRAM.


There's no specific requirement that the Board only allow utilities to obtain gas at the lowest possible cost. In fact, the current portfolios reflect a variety of sources of gas over different terms of contract and whatnot, and they've come at different prices.  It's not also the spot price or the market price at any given time that is followed.


And I'm also not suggesting that the Board does not have a public interest mandate.


But what I am suggesting is this, and that's that the Board's public interest mandate does not float free and without reference to the legislative framework.  It's tethered to the provisions of the act.  And in particular, in considering the Board's public interest mandate, you have to look at the Board's objectives from section 2 of the Act.


Now, Mr. Chair, members of the Panel, I had prepared a booklet of materials.  I believe you already have a copy of that.  We have a few spares for my friends, if anyone needs it.  These are materials that I actually circulated last week, so I don't think there will be anything surprising in here.


I propose to mark it.  I think we're at K5.3.  These are materials relied upon by Board Staff.

EXHIBIT NO. K5.3:  BOARD STAFF documents in support.

MR. MILLAR:  And just for your information, members of the Panel, I'll also be referring to Exhibit K4.1.  These were the materials relied upon by Mr. Cass in his argument.  And he also made reference to KP1.1, you'll recall, and that was from the process day we held back in January, it looks like.


But first I'd ask you to turn to Exhibit K5.3, which has just been circulated, and I provided some extracts from a textbook on statutory interpretation.  Again, I don't think I'm going to be saying anything here that will catch anyone by surprise, but if you turn to page 6 of the booklet of materials I provided, they are numbered in handwriting at the top.  This is an extract from, I think, what most would agree is the bible on the construction of statutes.  This is the text by Professor Sullivan.


And if you look at page 6, in handwriting, or page 300 at the top of the page, it discusses purpose statements.  And I'd suggest to you that the Board's objectives under the act are a type of purpose statement.  They come in various forms, but I don't think it's disputed that objectives given to a tribunal would fit in them.


And I'm just going to read a couple of passages from that.  You'll see "purpose statements" about halfway down the page on 300, "definition of purpose statement":

"A purpose statement is a provision set out in the body of legislation that declares the principles or policies the legislation is meant to implement or the objectives it is meant to achieve."


And if you'll flip over to the next page, page 7 or page 302 as it's shown in the textbook itself, again, about halfway down the page:

"Purpose statements define the limits of discretion."


And if you look a paragraph below that, the textbook quotes from Madam Justice L’Heureux-Dubé in a case called Canadian Association of Industrial, Mechanical and Allied Workers and Paccar.  This is a case from 1989.  What's not noted here in the textbook -- I have pulled up the case and I don't plan to go to it specifically, because what I wanted to refer to is quoted here, but what isn't mentioned here is Madam Justice L'Heureux-Dubé was actually speaking in dissent in this opinion, however, not dissenting on this specific point.


So I didn't want to be unfair to my friends.  It's not mentioned here, but this is a dissenting opinion in the judgment, not necessarily on this point, and of course it's quoted favourably in this textbook.


With that background, you can look over to page 303, and this is where Madam Justice L’Heureux-Dubé is discussing purpose statements:

"General purpose clauses such as section 27(1) of the Labour Code..."


And I'll interject here to states that section 27(1) is quite similar to the Board's objectives.  It specifically provides objectives to the labour board to consider in exercising their duties.


Again, in hindsight, I should have probably printed off copies of the cases, but it was quite lengthy.  I can provide that if anybody needs it, but again:

"General purpose clauses such as section 27(1) of the labour code not only aim to provide guidance to the administrative agency, they also identify the limits of the discretion it enjoys in the exercise of its statutory powers."


And then if you skip down to the next quote from that decision:

"General purposes and objects clauses such as section 27(1) are not enacted in a judicial vacuum.  Such clauses codify the common law duty to exercise delegated powers in strict accordance with the fundamental dictates of the enabling statute."


And it goes on.  So I thought I'd provide that quotation just to provide an overview of the purpose of objectives and how they should be considered by tribunals in exercising their statutory duties.


In essence, when you're considering your public interest mandate, it should be viewed through the lens of the objectives.  Indeed, if you look at the objectives themselves -- I have them quoted on the first page of this booklet, and you've heard this before -- it actually states that quite clearly.  It states that:

"The Board, in carrying out its responsibilities under this Act, shall be guided by the following objectives."


And I'd suggest to you there is good reason for this.  The Board's expertise, the very reason for its existence, is to regulate large portions of Ontario's energy sector, including natural gas.  And if you look at the objectives under section 2, they all relate specifically to the regulation of natural gas, with the possible exception of objective number 5, which speaks to energy generally.


And of course these are matters that go to the core of the Board's expertise and to your jurisdiction.


I've pulled up an example of how the Board considers the public interest by reference to its objectives.


Members of the Panel will recall the NGEIR case.  I've provided some extracts from that, starting at page 10 of my booklet.


And this, as you may recall, was a case that dealt with section 29 of the act, which provides that:

"The Board can refrain from regulating in a particular area if there is competition sufficient to protect the public interest."


I note almost as an aside here that section 36 itself doesn't actually mention the public interest.  Public interest is referred to directly in several sections of the act; section 36 isn't one of them.


Now, I'm not going to suggest you don't have a public interest mandate under section 36.  You do have the "just and reasonable rate" powers there, which are very broad and largely akin to the public interest, but I should note that section 36 doesn't speak to the public interest.


With that caveat, I'll take you to the NGEIR decision.


This was a case in which one of the issues, obviously, was the public interest, so the Board spent some time discussing how it should assess the public interest.


And if you look at page 10, as I've provided -- it's page 42 of the decision – you'll see, I guess, the second or third sentence.


"There's been considerable debate in this proceeding regarding the meaning of public interest in section 29.  The public interest -- pardon me -- the public interest is multifaceted and dynamic but it is important to clearly identify how the Board will assess whether the public interest will be protected by competition if the Board refrains from regulating storage rates."


So if you flip over to next page, page 11, you'll see what the Board did.


It discusses some of the submissions of the parties, and then if you look to the first paragraph beneath the bulleted points, it states:

"The Board finds that these broader approaches set out above represent a balanced and comprehensive approach to assessing the public interest.  It is appropriate to consider the Board's legislative objectives in this case, because they are a clear expression of the factors the Board is to take into account."


And then they list the Board's objectives that are relevant to this particular application.  And I won't read you through the specifics, but if you flip through the next few pages, the Board undertakes an analysis of how its objectives relate to the public interest in the context of these applications.


I won't go through it, because obviously the issues were different in that case, but this is how the Board has looked at its objectives in considering the public interest.


So what are we to take from all this?  I'd suggest that what we should consider is that the Board should be cautious when it considers public interest or program benefits that do not relate specifically to its objectives or relate in a tangential way.  Benefits that reside squarely in the Board's objectives should be given much greater weight than those that do not.


So let's look at the objectives and see how they relate to the benefits of the proposed RNG program.  I'm going to use the benefits as they've been described by the utilities their pre-filed evidence.  I do recognize that Mr. Cass pointed out that you can drill down into some of these and additional benefits arise, but I'm going to use at least the general categories as described in the pre-filed.


I don't think you have to turn this up, but for your reference, it's Exhibit B, tab 1, pages 8 to 10.  You may recall I took the witnesses through these.


And I can rhyme them off here quickly for you just to jog your memory if you don't have it in front of you.  They point to a reduction in greenhouse gases, consumer-friendly approach to greenhouse gas reduction, waste alleviation, support for the Ontario economy, flexibility, and a more efficient alternative to electricity generation and conservation.


And again, what I'd propose to do is consider these benefits in light of the Board's objectives.  Again, I've provided a cheat sheet with the objectives at page 1 of our materials.


What I'll suggest is at least some of the benefits of the program appear to have little connection to the statutory objectives, some of them a little bit more so.  So I'm going to sort of start in reverse order of relevance to the Board's objectives.


I'll start with waste alleviation.  We've heard a fair amount about this, so I won't belabour the point, but I'd suggest that the Board has no statutory mandate with respect to waste alleviation in particular.


Mr. Cass suggested that waste includes the methane itself.  I think that's an interesting point, and I'll deal with that under the conservation objective, but in terms of landfill management or farm-waste management or anything like that, there's nothing in the objectives about that.


The next point I'll turn to is support for the Ontario economy.  And again, in my view, the Board has no specific mandate or responsibilities in this regard.


It is true that on occasion the Board has referenced economic benefits in its decisions.  Mr. Cass took you to a case from 1989, although I can recall other cases where this has happened.  That case is in K4.1.  And if you have it handy, you might want to look to the decision.  It wasn't actually tabbed.  He had attached it to K4.1.  It was EBRO-456-4, and he took you to page 98 of that decision to show certain benefits that the Board had observed from a particular application.


And again, at paragraph 5.66:

"The benefits include:

"(a)  an indigenous secure supply of gas;"

"(b)  exploration and development activity, which develops new reserves..."


And then finally, Mr. Cass took you to the last sentence there, and it says:

"In addition Ontario gas production provides local employment and income generation."


No question that's there.  I do observe this seems to be little more than an afterthought when they're assessing the benefits.  It's not even specifically -- it's not under (a) or (b).  It's expressed as an afterthought to that.


Again, you could probably pull up other cases where the Board has referenced positive economic benefits.  I won't pretend it doesn't happen or that it's outside of a public-interest consideration, but I don't see it in the Board's objectives, and I'd suggest it's something that should be given less weight than matters that are within the Board's objectives.


You could also observe, of course, there's probably a flip side to that coin.  Higher gas prices might have a detrimental effect on the economy.  So there may be two sides to that story.  Again, I don't think it's something that the Board should necessarily focus on.  And in fairness to the applicants, I don't know that they're placing all that much weight on that benefit either.


Let me move to flexibility.  You'll see, as it's described in the pre-filed, that by "flexibility" the applicants appear to be talking about the fact that it can be stored and dispatched as necessary.  I suppose those could be tied to objectives 3 or 4.  Ms. Fraser, I think, discussed this as well.


But what I would say is -- and I discussed this with the witnesses on cross-examination -- the motivations behind this program do not relate to system -- or to -- it's not because we're running out of gas.  It's not because there's an issue with dispatching gas currently or any system reliability benefits.


So it may generally be true that RNG gas is flexible.  That's really not a driver behind this application.  There isn't a problem there to solve currently that I've heard about.


So I'd suggest that maybe under objective 3 or 4, but I don't know that the application is really targeting those benefits.


So let's move to -- there are two benefits relating to greenhouse gas emissions.  Again, the Board has no specific mandate or responsibility with respect to GHG emissions.  The Board does have objectives relating to conservation of energy generally, and I'm going discuss those next.


I would say that I'm not sure -- if you look at objective 5, it speaks to energy conservation and energy efficiency.  I'm not sure you can say reducing greenhouse gases is either of those things.  I'm not sure it's an energy-conservation matter or energy-efficiency issue.  Different people may disagree, but I'm not sure reducing greenhouse gases actually relates to that.


And that brings us to our -- to the final objective -- pardon me, benefit, as set out by the utilities, and that's the efficiency and conservation benefits of the program.  And of course, there is a specific Board objective that relates to that.


But as Mr. Warren pointed out, I think you have to give section -- pardon me, objective 5 its full reading.  It says:

"To promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario, including having regard to the consumer's economic circumstances."


So there's two things I'd ask you to think about when you look at that.  The first is that this isn't a carte-blanche endorsement of any energy conservation and efficiency measures.  It's limited to those that are tied to an actual policy of the government.  That's stated right in objective number 5.


And then, as Mr. Warren pointed out, even where you can tie these things to a government policy, you still have to consider consumers' economic circumstances.


So I'd like to take you briefly, if I could, through the relevant government policies that have been identified by the applicants and some of the parties.


The first one that Mr. Cass took you to is the OMAFRA info sheet that was at Exhibit KP1.1.  It was at tab 6 of that document.  I'll go there only briefly.  I'd suggest to you you can't take too much from this document.  If you look at the introduction to it, it states:

"This info sheet describes the potential opportunities related to the production and utilization of biomethane and renewable natural gas for biogas systems at farms and food-processing facilities in Ontario.  There is already one biogas system providing biogas to the natural-gas pipeline in Canada and a few more across North America and Europe.  This info sheet explores some of the initial implications of engaging in these opportunities."


And then, as Mr. Cass took you to, it actually does mention the Board on page 2, but only to advise that the Board is the regulator for natural gas.  It's not a suggestion that I can see that the Board is going to take any special role in fostering the development of the RNG market.


And if you look to the conclusion of the info sheet, the very last passage on page 4 of that document, it says:

"Conclusions:  This info sheet provides an introduction to biomethane and renewable natural gas production.  These potential markets for biogas may be a new pathway to capture the environmental and economic benefits associated with farm- and food-based biogas systems.  Work remains to be done to demonstrate the economic value chain, technical needs, regulatory implications and viability of these approaches."

So, again, this is an info sheet.  It certainly speaks favourably, I guess one could say, about biogas and some of its potential, but I'm not sure you can turn that into an overall government policy to be pushing the development of an RNG market.

Mr. Cass also took you in Exhibit K4.1 to the Green Energy Act, and that's at tab 2, I believe.

And he took you to the preamble, and he's quite right; there are various positive statements about renewable energy projects, and biogas is included to the definition of renewable energy sources.

You might want to recall, of course, that this is a preamble to a specific statute.  Preambles are generally included to assist courts or tribunals in interpreting that statute by explaining the purpose of the statute.  And they aren't necessarily to be viewed as general government policy statements, beyond for the purposes of considering that specific statute.

I'm a little mindful of the time, so I've provided some passages in that textbook by Professor Sullivan relating to preambles.  I won't take you there, but essentially my take on it is they are meant to assist people in interpreting the statute to which they're attached, and not necessarily to be used beyond that purpose.

Again, the specific provisions of the act do again speak favourably of greenhouse gas reduction, conservation.  You can look at section 10 of the Green Energy Act.  But of course these are specific provisions of a specific act, telling certain parties to do certain things.

I'm not sure every section of an act should be viewed as a broader government policy, or -- if you flip it around -- that could be the way the government has chosen to exercise its policies with respect to greenhouse gas emissions and conservation generally.

Again, flipping through, you can look at tab 3 of his -- of K4.1.  This, I believe, is one of the regulations under the Green Energy Act.  It requires green energy plans, I believe.  These are going to be required by public agencies, which has a broad definition and, doubtless, together, that's a significant consumer of natural gas.  But again, I'm not sure this amounts to a province-wide policy in that regard, or if it is the articulation of a policy, then you find the details of the policy right here in that act.

And this preamble to either of these or these provisions don't actually appear in our act; they appear in different acts that apply to different bodies.

Again, he provides a -- he took you to the Environmental Protection Act.  Again, the preamble does have some very positive statements with regard to greenhouse gas reductions and the concern the government has about that.  I rely on my remarks on preambles that I've already given you, that those are meant to be considered already in light of the act to which they are attached.

I won't a take you through all these.  There was a VECC interrogatory, VECC No. 1, that asked about statutory support, policy support for these types of programs.  And that IR response listed a number of things, some of which are produced in K4.1, some of which weren't.

So I went and had a look at them, just to make sure I didn't miss anything.

You can look for yourself, of course, but I think that generally the things mentioned in VECC No. 1 that aren't in K4.1 are of a similar nature.  There are some things in preambles, there's the Nutrient Management Act that they refer to that generally shows that you should try and reduce waste and that sort of thing, but nothing specific to these programs and nothing specifically about the Ontario Energy Board.

Mr. Chair, that almost concludes my remarks.

I guess overall I'd say this isn't a question about the Board's jurisdiction.  I don't think --at least in my view, there's no question you have the jurisdiction to approve these applications.

But in weighing the public interest and your objectives under section 2, and of course just and reasonable rates, I'd suggest that the connection between at least some of the benefits identified by the applicants and the Board's objectives is not always strong.  It's not non-existent, but it's not necessarily strong.

And we would suggest that you exercise caution in considering those benefits with respect to the suitability of these applications.

And subject to any questions you have, those are my submissions.

MR. SOMMERVILLE:  Thank you, Mr. Millar.  The Panel has no questions.  Thank you, Mr. Millar.

It would appear as though there are three arguments to come this afternoon, Mr. Thompson, Mr. Rubenstein and Mr. Buonaguro.

And Mr. MacIntosh, well, you have filed a written argument, have you not?

MR. GARDNER:  We haven't actually filed it, but you have it before you, Mr. Chair.

MR. SOMMERVILLE:  Well, what I have is a written argument of Bullfrog Power Inc.

MR. GARDNER:  Right.  The purpose of it was to supplement my oral submissions, but in the interests of time, if...

MR. SOMMERVILLE:  The Board will take that under advisement.  It's not necessarily okay to file a written submission and also make oral submissions, but the Panel will consider that when we come back.

We'll break until 2:00 o'clock.  Thank you.

--- Luncheon recess taken at 12:47 p.m.


--- On resuming at 2:07 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.


Mr. Gardner, I think you're going to go first.


MR. GARDNER:  Okay.  Thank you, Mr. Chair.


MR. SOMMERVILLE:  Thank you.

Final Argument By Mr. Gardner:


MR. GARDNER:  Thank you, Panel.  I realize that Mr. Millar has provided you with copies of our submissions, and the applicant should have them as well, as does Board staff, I believe.


By way of very brief background, my client, Bullfrog Power, is licensed as a marketer of renewable natural gas with the Board, and Bullfrog sells the environmental attributes from a renewable natural gas facility to Ontarians.


Bullfrog is in principle supportive of the program.  However, Bullfrog submits that the program as proposed must be developed in order to foster and not to undermine voluntary demand for renewable natural gas.


Bullfrog is concerned that Union and Enbridge have not designed the program so as to avoid negatively impacting the development of a voluntary market for RNG in Ontario and have also not taken steps to design the program to encourage the development of such a voluntary market.


Bullfrog believes that giving consumers a renewable energy choice has at least two very positive benefits.  First, voluntary demand provides necessary economic support for new renewable energy; and second, a widely available and well-communicated consumer choice educates and engages consumers.


Bullfrog submits that such a choice facilitates beneficial, environmental, and energy changes ranging from individual behaviour changes to increased public acceptance of and advocacy for progressive environmental and energy policies.


The Board has the objective, as we've heard already this morning by numerous intervenors, pursuant to section 2 of the act, the Energy Board Act, the objective to facilitate competition in the sale of gas to users.  The Board accordingly must ensure that the program as proposed facilitates and does not undermine this objective.


Bullfrog respectfully submits that the program fails to facilitate competition in the sale of gas, renewable natural gas, to users, for the reasons that I will expand on.


We heard during evidence, and we've seen in the common evidence submitted by the applicants, that the purpose of this application is to establish a renewable natural gas program to, and I'm quoting, "enable the development of a viable RNG industry in Ontario".


The applicants have also stated that:

"The emerging RNG industry requires a foundation to be built over a longer-term horizon so that a viable market can develop."


We heard that the applicants agree that developing a viable market requires two things:  development of both supply and demand.  We also heard from the applicants that they each recognize that there are a number of positive benefits to having third-party marketers such as Bullfrog participate in the renewable natural gas program that they propose.


So Bullfrog submits that ensuring the program is appropriately structured to permit and encourage voluntary purchase of RNG would advance Union and Enbridge's stated intention of enabling a viable market to develop.  However, the only demand that's actually contemplated under the program is the demand of the applicants themselves.


The program fails to consider the development of a competitive market.  As a result, it does not meet the Board's objective under section 2 of encouraging a competitive market for renewable natural gas.


The term of the proposed program is limited to five years or a certain volume of gas, or, in this case, 5.5 petaJoules of energy, whichever comes first.  And we heard from the applicants that the program does not consider how to build a voluntary market for RNG after the term of this program expires.


Therefore, the program is, as Bullfrog submits, deficient, because it fails to create a source of enduring demand necessary to create a true market.


Further, the program, as Bullfrog submits, fails to consider whether it will have a negative impact on the development of a voluntary renewable natural gas market.  And in particular, first, the evidence that we've heard in this proceeding suggests that Union and Enbridge have not conducted a formal examination of the impacts that the program may have on a voluntary market; that they have not presented any information regarding the anticipated impact on pricing for the voluntary market; that they have not presented any information -- excuse me -- regarding the impact of the program on volumes of RNG available for the voluntary market; and finally, that they rely exclusively on modelling to determine a price for RNG and fail to consider or present any actual market data.


Now, we have heard from many intervenors and parties that no market exists at the moment.  However, through some sort of an RFP process, perhaps the one -- one that would be similar in form to that suggested by the Biogas Association and Mr. Brett this morning would entice those players out there who may be able to develop RNG to come to the table, and then, through that process, market data would be available.


Bullfrog submits that a small RFP would provide actual market data on pricing and ensure that the prices suggested by Union and Enbridge are appropriate and do not undermine the development of a true market.


The program further threatens the viability of a competitive renewable natural gas market, given the large size of the program.  Bullfrog submits that if it were modest in size any negative impact on the voluntary market would be detected and could be addressed.


However, the size of the program is quite significant.  As we heard in evidence, it was very ambitious, approximately 80 to 90 times the size of the same equivalent program in British Columbia.


Furthermore, Union and Enbridge have also failed to consider ways in which the program could be configured so as to promote the development of an RNG market.

For example, despite being aware that utility procurement exists alongside voluntary market demand in the U.S., the applicants did not look to the U.S. to design this program.  Certainly they didn't look to the U.S. to design a program that spurs on development for -- of a voluntary market.


As well, Enbridge has no transportation rate for RNG producers who wish to connect to their network.  And this was found in Bullfrog's Interrogatory No. 1.


So to summarize, while Bullfrog is supportive of the general intent of the program, the program as currently conceived needs work.  It falls short, because it fails to adequately consider its impacts on the voluntary market for RNG and to ensure that those impacts are not negative but positive.


Secondly, as I've already stated, it's a very large and ambitious program, approximately 80 to 90 times the size of the equivalent program in B.C.  So the extent -- to the extent that it does have negative impacts, those are magnified and not able to be addressed adequately.


And finally, the program fails to consider or adopt measures that would actually spur on or nurture development of a voluntary market.


So I'm at page 8 of my submission that you have before you, Panel.  Bullfrog has a number of suggestions for what at the very minimum the program needs to adequately address the voluntary market and to promote a viable consumer market.


First, for pricing, the pricing for the RNG should be set as aggressively as possible while still permitting the development of RNG facilities.  The lowest price possible will ensure that the impact on all consumers is modest.


In contrast, the prices proposed by Union and Enbridge will significantly influence the prices of voluntary market participants, the prices that those participants will have to pay to RNG developers in Ontario.  Bullfrog submits that this price will be so high that it will eliminate the possibility of a voluntary market flourishing.


Bullfrog's submission is that the best way to ensure appropriate pricing is to hold an RFP, as I mentioned earlier, to allow prices to come forth.  This was the approach taken before the development of the FIT program in Ontario for electricity.  This approach would assist the Board in fulfilling its second objective under section 2 of the act, to protect the interests of consumers with respect to prices of gas service.


Secondly, if the voluntary market for RNG faces difficulty in accessing the transmission and distribution systems of the applicants, again, the voluntary market will not flourish.


Given that the development of a market is the applicants' ultimate objective, rules are required to give priority access to distribution and transmission to supply that is destined for the voluntary market first before it is destined for the mandatory program.

Bullfrog submits that development under these rules would assist the Board in fulfilling its other objectives under section 2 of the act, objective 3, namely:

"To facilitate rational expansion of transmission and distribution systems."

And objective 5.1:

"To facilitate the maintenance of a financially viable gas industry for the transmission and distribution of gas."

And finally, sort of as a more general approach, Bullfrog submits that a comprehensive set of rules and guidelines or supporting structures need to be put in place for such a program to actually be implemented, outside of the transmission and distribution rules, and these, too, must favour supply for voluntary demand if a true market is to emerge.

Finally, Bullfrog submits that there are a number of examples of innovative strategies that the Board may look to and that the applicants may look to and may consider, many of which have been adopted in other jurisdictions.

And these include, first, subsidizing the communication and marketing programs of companies building the voluntary market.  And this was done -- in other words, to clarify, this is the applicants assisting those retail marketers within the -- and other players within the voluntary market, with the communication and marketing of their product.  And this has been done in many jurisdictions, specifically in New York State.

Again, Bullfrog submits that this is a strategy that would assist the Board in fulfilling its objective number 6 under section 2 of the act, which is:

"To promote communication within the gas industry and the education of consumers."

Second, Bullfrog recommends allowing companies building the voluntary market to insert messaging regarding the voluntary choices into the applicants' communication, communication vehicles including mailings and websites, which, Bullfrog again submits, would help the Board fulfill its objective number 6 under section 2 of the act.

Third, Bullfrog submits that offering billing and collection services to voluntary market participants would be of assistance and would be one innovative strategy -- another one of the innovative strategies that the applicants should consider and that the Board should require the applicants to submit.

And fourth and finally, setting aside a portion of the output of projects for the voluntary market, as, in evidence, has been done in New York State.

So finally, Bullfrog is asking the Board to require the applicants to come up with a consultation process that would at least address some of these recommendations that Bullfrog has put forth, and some of the other concerns of Bullfrog, other parties involved in this process, and -- you know, affected by this program, particularly on the voluntary side of things.

Those are my submissions.  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Gardner.


[Board Panel confers]


MS. HARE:  Just to make it very clear, though, Mr. Gardner, you've said orally and in your written submissions that Bullfrog is, in principle, supportive of the program, but -- just to make it clear -- you're not supportive of the application before the Board; is that correct?

MR. GARDNER:  That's correct.  Bullfrog is supportive of the general intent of the program, but the scale of it and how it affects the voluntary market and others involved is an issue for Bullfrog.

MS. HARE:  Okay.  And following up on that, you have also said, both orally and in your written, about a program that's more modest in size.

How do you define "modest in size"?

MR. GARDNER:  One that would be created through a small auction or RFP process, perhaps as envisioned by Mr. Brett and Biogas Association this morning, but one that would result from having some market data before its implementation.

MS. HARE:  Okay.  So it's not a volumetric --


MR. GARDNER:  No, and certainly if it was to be volumetric, it would be something more in the magnitude of what Fortis in BC has put forth.

MS. HARE:  And lastly, you have some recommendations for the communication and marketing.

Have you had those discussions with the two applicants, to know whether they're interested in doing any of that?

MR. GARDNER:  I don't believe we have, no.

MS. HARE:  Okay.  Thank you.

MR. GARDNER:  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Gardner.

MR. MILLAR:  Mr. Chair, if I may, before Mr. Thompson begins, I believe the Panel has copies of the argument from Bullfrog with certain appendices.

Would you like to have that marked?

MR. SOMMERVILLE:  Yes, please.

MR. MILLAR:  K5.4.

EXHIBIT NO. K5.4:  BULLFROG POWER ARGUMENT WITH APPENDICES.

MR. SOMMERVILLE:  Mr. Thompson.
Final Argument By Mr. Thompson


MR. THOMPSON:  Yes.  Thank you very much, Mr. Chairman.

By way of introduction, let me say that my client, Canadian Manufacturers & Exporters, agrees with and supports the very thorough argument presented by Mr. Warren this morning.

In that argument, he urged you to deny this application, and we agree with that disposition.

He also urged you to refrain from attempting to devise some sort of alternative response, and we also agree and support that submission.

I should also say that we support the bulk of the points made in Mr. Aiken's very exhaustive written argument pertaining to the inappropriateness of the proposed program, and some of his points are expressed in the arguments submitted by the two experienced marketers, Shell and Direct.  They also urge you to deny the application.

And I note now that Bullfrog is also pointing to deficiencies in the proposal, and I simply observe that these three entities -- Shell, Direct and Bullfrog -- are marketers, gas marketers with core competencies in matters related to competitive gas markets, and unlike Enbridge and Union, according to their evidence, to which Mr. Warren referred this morning.

I will attempt to refrain from repeating the arguments made by others, and try and confine my remarks to new points.

For CME's 1,400 Ontario manufacturers, there are two overarching questions that we urge the Board to consider when determining matters in issue in this application.

The first is what we characterize as the threshold question, and that is whether the Board is empowered to grant the essence of the relief that the utilities seek.

Unlike Mr. Millar, we do not concede that you have the authority under the OEB Act to grant the essence of what it is the utilities are seeking.  And if you agree with this, and if you do not have that power, then, in our submission, that is the end of the matter.  The application must be denied because the Board is powerless to act until such time as its statutory mandate is altered.

The second overarching question is really a corollary of the first, and it applies in a scenario where you find you are empowered to grant the essence of what is being asked.  And in that scenario, the question is whether you should grant the relief requested, and if not, then what.

And these are the propositions for, as I interpret them, for you fashioning some sort of alternative.  And like Mr. Warren, we are against that.

We note that the four categories of specific issues that you have framed for determination in this case encompass the contingency of a finding that the Board is empowered to grant relief of the type that the utilities have requested.  However, for reasons that follow, we submit that the answer to the threshold question that we have proposed is no, and you're not empowered to grant that relief.

In considering the threshold question, the first step, in our submission, is to identify the features of the applicants' proposal that are its critical elements.  And by that, I mean the elements without which there is no proposal.  And we urge you to do that quite apart from the debate that has taken place pertaining to the sufficiency or the insufficiency of what I call the public-interest rationale for the proposed program.

On that point -- namely, the sufficiency of the public-interest justification that's advanced -- what I would like to emphasize is that there are a number of aspects of that particular subject matter that are in dispute.

For example, the utilities say, We need this program in order for a market to emerge, a biomethane market to emerge, and the application is premised on the notion that an RNG market must be enabled, and that without some sort of enabling, it will not emerge.

However, as Mr. Aiken and others have pointed out, the evidence on that point suggests otherwise.  There are biogas producers currently operating and, as Mr. Aiken points out, biogas can be converted -- upgraded to RNG.  And he points to the Hamilton -- the City of Hamilton example as evidence of a market in emergence without these measures that the utilities say are absolutely critical.

The evidence appears to be convincing that if something is done with respect to carbon emissions, such as a carbon tax or some other alternative, that event in and of itself may prompt the emergence of an RNG market much more rapidly than what we've seen to date.

There is evidence -- again, Mr. Aiken refers to it -- about these RNG facilities, 120 of them, operating around the world.  So the notion that the utilities are vital to the emergence of the market is in dispute, and to the extent these points are in dispute, I'd like to remind the Board that, in our view, the onus is on the utilities to satisfy you with respect to the issue that they have raised.  And if they can't discharge that onus then, again, that's the end of the matter.

Another question that we say falls within the sort of public-interest rationale for the proposal that we say is in dispute is the contention of the utilities that the enabling measures that are required must be anti-competitive.  They say, Without this fixed-price 20-year contracts, we won't get to first base.

And I submit to you that that is in dispute, and Mr. Aiken, again, makes a persuasive argument as to why that point is a matter of dispute.

Mr. Aiken argues convincingly, I suggest, that the emergence of the market can be supported with features that are competitive, such as producer bidding and the customer choice to pay premiums if in fact premiums are involved.

The Hamilton situation and other municipal-waste illustrations that were discussed during the hearing suggest that product can be injected into the system, distributor systems, without any subsidies whatsoever.

Another point on this public-interest rationale relates to the objectives and -- the statutory objectives that are set out in the Board's legislation and the compatibility or the incompatibility of the proposal with those objectives.

The applicants argue their proposal is compatible, whereas others disagree and suggest that, on balance, the negative impacts, in terms of objectives, compared to the positive, significantly outweigh the -- the negatives significantly outweigh the positives.

Just on this point about objectives, what I'd like to emphasize, if I might, is that public policy and the objectives -- and Mr. Millar really made this point -- do not establish the Board's statutory power to act.  And a point that I think merits emphasizing is the language of the statute, section 2, where it states:

"The Board, in carrying out its responsibilities under this or any other act in relation to gas, shall be guided by the following objectives."

What the objectives do, in my respectful submission, is provide guidance with respect to matters pertaining to the Board's responsibilities under the OEB Act or any other act in relation to gas.

And so, regardless of the outcome of your deliberations with respect to matters pertaining to the sufficiency or insufficiency of the public-interest justification for the proposal, I submit that it's common ground that the powers that the utilities ask you to exercise are the powers under section 36.  And Mr. Millar made this point in his submissions.

And I would like to take you there as well, if I might, just to emphasize that the power that you have under section 36(1) is a power over gas distributors or storage companies to sell gas.  It's not a power over RNG producers.

The power that you have under section 2 is to fix just and reasonable rates for the sale of gas and, in this case, by gas distributors.  It's not a power to fix prices for the purchase of -- for the sale and purchase of any form of gas supply.

The issue is not, as Mr. Poch framed it in his material, whether the Board should allow the LDCs to take action towards the goal of GHG reduction and energy efficiency.  The issue is whether you have the power to do what the utilities ask you to do.

And I say to you, you have no power to fix the price between utilities and RNG suppliers.  Put another way, the Board has no pre-contracting gas-supply price-fixing power.  And I suggest that's exactly what the utilities are asking you to do.  They are asking you to fix prices for RNG production and the amounts that they will pay to RNG producers before any contracting takes place.  And they're also asking you to fix the volume of RNG supply to be acquired by the utilities before any contracting takes place.

Under the proposal there are no contracts and no cost consequences for utilities if you don't fix these prices as a precursor to the contracting.

This is distinguishable, in my submission, from the case that Mr. Cass referenced in his material, KP1.1.  I think it was at tab 8.

This was the January 22, 1988 decision, where Mr. Cass referred to pages 57, 58 and 50 -- 57 to 60 of this decision, and referenced some Ontario supply that Enbridge acquired from Pembina.

I happened to be around at that time, so I do have a bit of knowledge of what this was about.

The contract there was a contract between Enbridge and Pembina.  So this was not a case of pre-contract price-fixing.  This was a case of Pembina and the company having negotiated this price, which was a price less than the expected ACQ delivered price net of discounts.

You can find that in paragraph 4.2 at page 57.

And then, over in the findings in 4.6, the last paragraph, it's clear, in my submission, that the statement there indicates that this contract was the outcome of negotiations between the company and Pembina.

The statement is:

"There is no evidence to support any suggestion that the company's negotiations with Pembina have been other than at arm's-length."

And then the Board went on in the normal way that it does when it considers gas supply and cost consequences, accepting the cost consequences from that contract for ratemaking purposes.

That's quite distinguishable from what you're being asked to do here.

You're being asked, as I've indicated, to fix these prices before any contracting takes place, and there are no contracts without that price-fixing.

MS. CHAPLIN:  Mr. Thompson, can you explain to me how it's a difference in substance between, in essence, sort of pre-approving the cost consequences of a contract?  I mean, the contracts have not been entered into.

MR. THOMPSON:  Right.

MS. CHAPLIN:  But they are on the record, and the prices are on the record, so --


MR. THOMPSON:  That's what I was coming to.  This distinction is important, but I take your point, is that what the companies might have done is entered into an agreement with an RNG supplier on these terms, and brought it forward, make it conditional on your approval and brought it forward for your consideration.

Had they done that -- they didn't do that -- had they done that, a whole host of considerations might have come into play, including the opportunity to have a modest step in this direction, without having to pre-approve what some consider to be an oversized program.

MS. CHAPLIN:  So that goes to the volume consequences and perhaps the total dollar consequences, but I am struggling to understand what the distinction is in principle between if they had bought a single signed contract with exactly the same prices in it, versus what they have brought, which is a pro forma contract with the prices in it.  I'm failing to understand the distinction you would like us to draw.

MR. THOMPSON:  Well, maybe it is too fine a point, but I submit there is a distinction, technically a distinction.  Whether the distinction is substantive or not I'll try and address in a moment.

But the point I was trying to make is that section 36, in my respectful submission, does not entitle you to fix prices in a pre-contractual mode.

And so the question then becomes:  Should you embark upon a hypothetical, and head down the road where the question is:  Had they come to us with one contract or two contracts on these terms, what are the principles that we should apply in considering that application?

And my submission is that if you look at it in that context -- they've come forward with a contract that they've actually signed, subject to your approval -- what you would be asking, in my submission, and what you should ask is whether the contract is prudent; in other words, the principle that should be applied in determining the hypothetical is the principle of prudence.

And to establish prudence for the acquisition of a commodity that is available in a competitive market requires that matters pertaining to choice not be displaced.

And that proposition, in my submission, is supported by the NGEIR decision that my friend Mr. Millar referenced this morning.

If you go to page 13 of his material, which is page 45 of the decision, you'll see the statement in line 4:
"Choice is the bedrock of competition."

And under the act, in my submission, the choice that is the bedrock of competition cannot be displaced by regulation.  That, in my respectful submission, is the effect of section 29.

MS. CHAPLIN:  I'm sorry, where is the choice being removed for customers?

MR. THOMPSON:  The choice is being removed because there's no bidding of supply from RNG supply producers, and there's no informed choice being made by consumers to pay premiums.

That is where I submit the choice is.

MS. CHAPLIN:  They do have the choice of going to direct purchase, do they not, if they believe that the premium embedded in their prices is excessive?

MR. THOMPSON:  Well, but the company's saying that the consumers have chosen to pay a premium.  That's, as I understand, the purpose of the survey evidence.

MS. CHAPLIN:  They've indicated a support.  I guess I'm asking if customers were suitably informed of the impact of an approval of the project, they would have the choice, would they not, to purchase their gas elsewhere, and therefore not be exposed to the premium?  Is that not the choice that's referred to, in terms of our obligation or objective of facilitating competition?

MR. THOMPSON:  Well, yeah, I guess that certainly is one of them.  They could go elsewhere, which I guess I equate to the opt-in or opt-out proposition that others have advanced.

But as I understand the company's proposal, they're saying no opt-in or no opt-out feature to their proposal.

That's where I believe -- and I thought Mr. Aiken made this point -- that this choice is being displaced.

MR. SOMMERVILLE:  But isn't the basis of your concern here the idea that a contractual price and contractual terms that are not attached to an actual commitment from a supplier to actually supply something is a different entity than a contract, where somebody has actually agreed to provide gas at a given price and under given terms?

Is that the distinction you're making?

MR. THOMPSON:  Yeah, that's part of it.  I guess the way I look at it is these utilities represent themselves as buyers of gas for particular consumers, so when they go out to market, they say:  We are buying this gas for a subset.  They say:  Here, it's the system gas users.

And what they're trying to tell you through the survey evidence is that these people have chosen to pay the premium associated with that supply.

And I say, no, they haven't.  There's no informed consent or choice being made by those people for that -- for that premium.


And similarly, the utilities say, We cannot acquire this resource in the competitive market under a bidding regime, in other words, requiring the choice of producers to be respected.  They say, That will not achieve our objective.


So what I'm suggesting is that if you look at the proposal in the context of prudence of acquiring resources in a competitive market where I believe choice cannot be displaced, this proposal is displacing choice.  I hope that explains what I'm trying to suggest.


And so had -- were they to come forward seeking approval of this on a contract-by-contract basis, I believe they'd have to demonstrate to your satisfaction that they followed a competitive bidding process in acquiring the supply.


And if there's a premium involved, they would have to demonstrate that the people for whom we are buying this agree to pay that premium.  That to me requires an informed consent, and the feature of such a proposal that I submit is required to make that demonstration is the opt-in opt-out feature that the companies refuse to include.


Now, just with respect -- and it's in the context of an informed decision with respect to choice to pay premiums that I submit this survey, if it has any relevance, is to be considered.


And Mr. Warren has taken you through persuasively why the survey in this particular case clearly was not an informed consent of the type that I submit is required, and Mr. Hughes did much the same, demonstrating the particular survey was only a snapshot in time, was substantively a push-pull, and in terms of contacting commercial customers, they didn't contact any commercial customers in the Union franchise area.


CME and its 1,400 member companies have not agreed to pay premium prices for the gas that utilities acquire in competitive markets, and you have CCC and other consumer representatives saying the same thing.


So I would suggest there is no evidence in this case from which you can conclude that the consumers have opted in or have chosen to have the premium cost consequences visited upon them.


My suggestion is that, had this application unfolded in the normal course, you would have opportunities for much more flexible pricing, flexible term, and managing the implementation of a program, if indeed one is necessary to have this market emerge.


So these are the types of principles that I submit should guide you in considering the hypothetical of what would have happened had they not come forward asking you to fix prices in gas-supply contracts.


And based on these submissions, we say that the application should be denied.  And as I've already indicated with respect to each of the topics that are contained in your Issues List, our views parallel those expressed by Mr. Warren and Mr. Aiken in their arguments, also expressed by Mr. Quinn on behalf of FRPO, and by Shell and Direct.  So I don't see any purpose -- useful purpose will be served in simply reiterating those points.


Your role, in my submission, is not to engage in some sort of redesign of an SNG program.  Your role is to consider on a case-by-case basis the cost consequences of the contracts that utilities enter into for the purposes of providing utility services.


The last point that I'd like to mention here is the costs of this exercise, and in that connection I rely on all of what Mr. Warren said about this being an attempt to have you create the utilities as SNG procurers, like the OPA is a procurer of electricity under the FIT program.


I submit that falls outside the ambit of your authority.  And in that connection, you have the costs of the exercise at Exhibit J2.4, where Enbridge indicates that with internal costs we're looking at $852,000.  That does not include an estimate for intervenor costs or for OEB hearing.


Union's numbers total 428,000, but without internal costs, and Union says they don't have intern -- they don't track internal costs by proceeding.  I'm sure they could have estimated them.  But again, that doesn't include an estimate for intervenor costs or for the OEB hearing.


It's been a very costly exercise.  And if it does fall outside the ambit of your mandate, as I suggest it does, I urge you to consider whether those costs should be recoverable from the ratepayers or from the shareholders.


Subject to any questions, those are my submissions.


[Board Panel confers]


MS. HARE:  Just to make sure I understood what you said, Mr. Thompson, at the end you said, had the application unfolded in the normal course, you would have had the opportunities for much more flexible pricing, flexible terms, and management of the implementation now.


So I just want to make sure I understand what you meant by "had the application unfolded in the normal course".  By that do you mean that there were people willing to supply and had given a price?  Is that what you meant by "unfolded in the normal course"?


MR. THOMPSON:  Yes, a real RNG supplier under contract to one of the utilities or both of them for a particular volume at a particular price and subject to the terms that have been negotiated.


MS. HARE:  And coming forward as you said, looking for approval, it would be a conditional approval because they would have signed the contract --


MR. THOMPSON:  Yes, have the contracts and conditional --


MS. HARE:  -- conditional on OEB approval.


MR. THOMPSON:  -- your approval coming forward -- forward for seeking approval of the cost consequences of the contract in rates.


MS. HARE:  Okay.  Thank you.


MR. SOMMERVILLE:  Thank you, Mr. Thompson.


Mr. Rubenstein?

Final Argument by Mr. Rubenstein:


MR. RUBENSTEIN:  Thank you very much.


I gave to Mr. Millar a short excerpt.  I don't know if the Panel has it.


MR. MILLAR:  No, but if you would like, I'll have it marked, Mr. Rubenstein, and brought to the Panel.  It's, I believe, a portion from the Green Energy Act; is that correct?


MR. RUBENSTEIN:  It's just a quick excerpt from the Green Energy and Green Economy Act.


MR. MILLAR:  We'll call that Exhibit K5.5.

EXHIBIT NO. K5.5:  EXCERPT FROM THE GREEN ENERGY AND GREEN ECONOMY ACT.

MR. RUBENSTEIN:  Thank you, Mr. Chair.


The School Energy Coalition believes that it is inappropriate for the Board to approve the application brought by Enbridge and Union.  There are three main reason -- three main areas that I'd like to address, the first being the policy, overarching reasons why the Board should not approve this program; the second is a review of the specifics of the application; and lastly, I'd like to discuss the consumer survey, and in doing so address different areas than my friends, of the broader implications of determining just and reasonable rates and protecting consumers with respect to price by relying, even in part, on a survey.

It's important at the outset to properly characterize what the applicants are asking for and the purpose for it.  They are seeking the cost consequences over the next 20 years for the purposes -- and this comes directly from their own application at Exhibit B1, tab 1, page 1:

"The purpose of this application is to establish a renewable natural gas program to enable the development of a viable RNG industry in Ontario.  This will allow for the benefits outlined in the evidence to be realized."

Those cost consequences are an added cost to ratepayers of roughly $1.2 billion over next 20 years, or $16 million a year.

The Board must ask itself:  Is it just and reasonable for ratepayers to pay to enable the development of a viable RNG industry?

SEC says that even if you were confident that the utilities could do it, and it was agreed that the benefits they outline could be realized, the Board should not approve this program.

In our respectful submission, that it is not the Board's role, to approve rates which are higher than normal for the purpose of enabling an industry.


The Board's jurisdiction to set rates pursuant to section 36, is broad, we agree with Mr. Millar, but still guided and constrained by the objectives for gas under section 2 of the OEB Act.

Nor is the public interest mandate, as Mr. Cass alluded to during his argument-in-chief, absolute; it is, as well, constrained by the objectives in section 2.

In our submission, there are three relevant objectives.

Objective number 1:  "To facilitate competition in the sale of gas to users."

Objective number 2:  "To protect the interests of consumers with respect to prices and the reliability and quality of gas services."

And objective 5:  "To promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario, including having regard to consumers' economic circumstances."

But SEC submits there is another objective that is important because of its absence; that is, objective 5 for electricity under section 1(1) of the OEB Act.

In 2009 the government of Ontario introduced the Green Energy and Green Economy Act, a piece of legislation that enabled and amended a number of other acts, one of those being the OEB Act.  Included in those amendments were changes to the objectives for both gas and electricity.  It added almost matching objectives related to energy conservation and energy efficiency for gas, and energy conservation and demand management for electricity.

The Legislature also amended the OEB Act objectives related to electricity to include objective 5:

"To promote the use and generation of electricity from renewable energy sources in a manner consistent with the policies of the Government of Ontario, including the timely expansion or reinforcement of transmission systems and distribution systems to accommodate the connection of renewable energy generation facilities."

No similar objective was added regarding gas.

The Board must take note of this.  The Legislature did not vest this Board with an objective to promoting the generation of natural gas from renewable energy sources, like it did with electricity, regarding electricity.

That goes to the heart of this application, because while the applicants in their argument and application have attempted to show how the benefits of a viable biomethane industry benefits energy conservation and efficiency, this program is to enable through subsidy the generation of a renewable energy source.

Such a program first -- and most importantly, in our submission -- does not protect the interests of natural gas consumers with respect to price; it does harm to customers with respect to price.

Secondly, it does not facilitate competition in the sale of gas to users; it harms competition.  It harms competition by removing certain volumes from the competitive supply portfolios, but also harms competition regarding the supply of biomethane for injection due to the standard offer nature of the proposed program.

Most prominently in the Green Energy and Green Economy Act, the Government enacted the Green Energy Act, which created the feed-in tariff program to be managed by the Ontario Power Authority.  In doing so, the government set pricing levels for renewable energy above the market price for the purpose of, in part, enabling and developing that industry.

It did not create a similar program for biomethane to be injected into the natural gas supply.  In fact, it did quite the opposite, by creating the FIT program for biogas, which, as we know, comes from the same source, that of similar waste.

A decision to create a program that subsidizes the enablement of certain industries is the role of government, not an economic regulator like the Board.  At its core, it involves value judgments and factors that go beyond the objectives set out in section 2 that the legislature or the executive is in a position to make, but not a quasi-adjudicative economic regulator.

Further, SEC submits that it's simply inappropriate for utilities to have monopoly control over the supply for biomethane by setting terms in contracts, their length and their price.

The utilities are not the OPA.  They are private companies with their own vested interest.  The supply of gas is a competitive activity, and because of that consumers benefit.  They have a choice between buying supply from Union or Enbridge or a third-party marketer.

This program, for all intents and purposes, will shut out other purchasers of biomethane, who very easily could be willing to pay much less than the prices contained in this application.

It could also harm marketers who either do already, such as Bullfrog, or might choose to do so in the future, purchase biomethane for their supply as a way to differentiate themselves in the marketplace, to promote competition.

The utilities spent a considerable amount of time during their argument-in-chief arguing that a carbon price will be coming to Ontario, and that it is important that this program be up and running before that.  They point to the framework legislation passed in 2009 for a carbon-pricing scheme.

At best, SEC submits that this is the domain of government, and it should not -- and this Board should not take the lead regarding that policy.

The legislature did not provide for any guidance in that legislation to the Board.

I note that the Terasen Gas decision, now Fortis, that was included under tab 9 of Enbridge's materials in the preliminary issues discussion, KP1.1, which approved the optional biomethane program occurred after the introduction of the carbon tax in British Columbia, not before.

What we do know is that -- what do we know about government policy in regard to biomethane?  Because of the respective objective 5 that my friends rely on:

"To promote energy conservation and energy efficiency in accordance with the policies of the Government of Ontario, including having regard to consumers' economic circumstances."

I pause to note that objective 3 with respect to electricity says:

"...in a manner consistent with the policies of the Government of Ontario."

And not "in accordance."

I would read that as requiring that the promotion of conservation energy efficiency regarding matters in relation to the policies of the government of Ontario must be in greater alignment or conformity.  It's a stricter definition than that of what would be regarded for electricity.

The only thing Mr. Cass has presented regarding the government's approach to biomethane was at tab 6, KP1.1, which isn't a policy, but an info sheet for biomethane.

We do know that the government of Ontario, through the biogas systems financial assistance program, existed, but it ended in 2010 and was not renewed.  That was a policy, and it was aimed for the purposes of biogas for electricity generation, not biogas for the purposes of cleaning it and then turning it into biomethane.

It's a somewhat subtle distinction, but it's very important.  The former policy was about using waste for the purposes of electricity.

I would submit that any subsidy program that Enbridge or Union seek to undertake for the purposes of developing a market for this industry should originate from the government.

The second area I'd like to discuss is the specifics of that program.  SEC submits that, at its core, the utilities have simply not done their homework.  The proposed program is based on unproven assumptions, incomplete cost estimates, and benefits that are not even calculated.

The entire program is based on a set of assumptions contained in Board Staff IR No. 6 -- so this would be tab 1, No. 6 -- that over time, due to increasing natural gas prices, technology development, producer sophistication and the potential development of carbon pricing, that if you have a certain initial level of biomethane suppliers, you can enable a market for it.

During cross-examination, the utilities admitted that they did not retain experts to, first, tell us how likely these things are to happen, and second, is this even what it takes to enable the industry.


These assumptions were based on the utilities' own knowledge and understanding.  There is no basis for that.  This is not an activity within their expertise.

Even if SEC submits -- and that's a big "if" -- that these assumptions are correct, the amount of volume required to enable development of the industry must be more than what Mr. Goulden described -- volume 3, page 124 -- as a "gut check."


The volume caps are based on a price sensitivity, according to a survey, not based on the answer to this question:  What is the minimum amount of volume required to enable a viable biomethane market?

Mr. Goulden said:

"When we got the results of the market research, what we determined is that there appeared to be a fairly high degree of support for having a program, and then we did the math and identified -- so backed into what the volumes were, and the gut check we did was:  Does this volume make sense in terms of what it would take to sort of develop the market?  And it did."

And in an answer to a question by Ms. Chaplin, Mr. Goulden admitted that experts were not retained to determine if this plan was actually able to enable a viable industry.


Nor can the utilities even estimate what type of projects, be it large or small, AD or landfill, will join the program.  The prices were determined by estimating the cost that and adding an 11 per cent ROE, which is based on the OPA program.


The 11 per cent ROE number set by the OPA for the FIT program is based on an aggregate of all various FIT programs:  Wind, solar, biogas, and others.  The utilities have no idea what the appropriate ROE number should be for biomethane.


The utilities admit that their proposed program is modelled in large part on the FIT program.  Same ROE, same contract length, same general idea.  Yet during cross-examination, when asked about their meetings with the OPA, surprisingly, it was noted that they did not ask for lessons learned from the FIT program and, more specifically, the OPA's biogas offering.


Also during cross-examination, it became clear at that the costing report prepared by biogas did not look at the capital cost of actual plants in existence anywhere.  It was just based on a hypothetical scenario.  And according to the map that was located in Exhibit I.1.3, attachment 2, there are over a hundred biomethane projects worldwide.  Nor did the costing take into account transportation or regulatory costs, something that will be very important for AD projects.


When it comes to the proposed benefits contained in the application, which generally will only accrue after a viable biomethane market is developed, things aren't much better.  The utilities cite that there is a potential for a 45 per cent reduction in Ontario's 2020 GHG emission-reduction targets.  SEC supports the reduction in GHG emissions.  But the question is, at what cost?


What we do know is that the emissions -- that emissions were reduced by 8.1 per cent, but there would need to be full take-up of that initial program, and the cost of doing so would be roughly $60 million above the current price for supply.  With no carbon pricing mechanism in place, it's simply not just and reasonable.


Regarding the benefits of flexibility and a more efficient alternative to electricity generation, SEC submits that the benefits are exaggerated and put the utilities in a Catch-22.


Mr. Cass stated in his argument-in-chief -- said:

"The concern that I am expressing to the Board is that if something doesn't happen on RNG these opportunities are going to be lost to less efficient usage, which is electricity generation."


In my submission, that statement should give pause to the Board.  Mr. Cass is asking that the Board approve a program which does not have at best a direct statutory basis like the FIT program to compete with a government program that does have a direct statutory basis.


SEC agrees that turning waste into biomethane for injection into the natural-gas system is a more efficient use of waste than turning it into biogas for the purposes of electricity generation, but those benefits only accrue if either, A, you can convince someone producing biogas for purposes of electricity production to switch to the proposed program.  Since they've already spent the large amount on capital cost, that would seem highly unlikely.  Or you can convince a landfill or anaerobic digester source who is potentially going to join the FIT biogas program to join the proposed program.


SEC submits that in general there is no reason for anyone in general to favour the proposed RNG program over the FIT program.  The calculus for a landfill owner or an AD owner is his ROE.  The FIT program and the RNG program have the same 11 per cent ROE.


As I said, it's admittedly a Catch-22 for the utilities.  Either they make the ROI higher than that of the FIT program, but then they are asking the Board to approve a program that directly frustrates and competes with a program of the government.  That's hardly in accordance with the policies of the government.


Or they did what they do here, and match that ROE number.  In doing so, there's no real benefit for potential producers.  So the efficiency benefits that you get are not very big.


The utility cites support for the Ontario economy, including local job creation.  SEC submits that the proper role of the Board and the utilities is not that of economic stimulus.  That is something that should be the domain of government.


Further, like the proposed benefits of waste alleviation, utilities did not provide any calculations of what those benefits would be.  With regards to support for the Ontario economy, with no calculations it's simply an assertion.  Any benefits of local job creation may very well be offset by the added cost to ratepayers.


Regarding benefits to conservation, the Board has never authorized a supply-side conservation program, nor has there been any study of what the best way to do it would be.  There's no PAC test or TRC test like we have for demand-side management.  The guidelines itself for that took years to develop, after rigorous study and analysis by the Board.


Further, it is not clear that you actually get the overall level of natural-gas conservation, as the utilities would have you believe.  One of the main reasons that the utilities have undertaken this program is that they believe that people see natural gas as not green, and they say that environmental values are increasingly changing.


In Enbridge's presentation to their senior management team, they called it a defensive strategy to enhance the sustainability of the core product we deliver.


In VECC IR No. 1, the utilities discuss the benefits of strengthening of the natural-gas brand based on contributions to addressing environmental waste and GHG issues.


In some part this is a marketing and a branding exercise.  The result of this is, if people think their natural-gas supply comes from a renewable source they are less likely to use less of it.  Since biomethane will realistically only ever be a small part of the overall supply portfolio, SEC submits that the conservation benefits are overstated because of this perverse incentive.


At the end of the day, the Board must determine if this program is just and reasonable.  Are the cost consequences of the proposed program a prudent expenditure by Enbridge and Union?  SEC says no.


SEC submits that the utilities have provided the Board in their evidence and during cross-examination no confidence that they can enable the market for RNG and that the benefits outweigh the costs.  They readily admit multiple times that they did not conduct a formal cost-benefit analysis.  There's no formal business case for this project.


Troubling to SEC is that the utilities believe that enabling a biomethane industry is in their core competency, yet communicating to their customers about the benefits of the program for the purposes of having an opt-in framework is not.


During cross-examination of the first panel, Mr. Warren sought clarification from Mr. Maclean, and this is at page 126 and 127:

"Sorry, is it not within the core competency of the utilities to engage in this kind of customer outreach?  But my understanding is that you regard it as within the core competency of the utilities to remake a proposal to develop a market -- to develop a market, to enable a market for renewable natural gas.  This is what's within your core competency?  Have I got that right?"


Mr. Maclean replied with a simple "yes".


The utilities have no experience in doing so.  When asked if they'd ever enabled the market before, they said they had regarding hot-water heaters.  The submissions of FRPO addresses the issue quite succinctly.  This was not a good example of enabling an industry.  It's not a good example of benefits to ratepayers.


SEC submits that the utility's decision to structure their program through essentially a standing offer instead of an RFP is further evidence of this program not being just and reasonable.  They simply have not provided adequate evidence about why the costing of doing an RFP is so prohibitive that it would be totally inappropriate.


In fact, they seem to have taken steps back with their original position in Undertaking JT1.3, discussing certain circumstances where an RFP would be quite feasible.


All the risks of the program are laid on ratepayers, not the utility.  There is a chance that the program may develop a viable biomethane industry, which may bring about the benefits in this application, but there are a lot of big ifs and, significantly, ratepayer-funded ifs.


The fact that so much of their analysis is based on assumptions and guesswork is clear evidence that the utilities don't have the requisite experience and it's not in their core competency.


SEC submits that this proposal is simply not prudent.  It is not just and reasonable.


MR. SOMMERVILLE:  Mr. Rubenstein, do try to slow down a touch, please.  Thank you.


MR. RUBENSTEIN:  Lastly, I'd like to discuss the consumer survey.  A number of parties --


MS. CHAPLIN:  Sorry, Mr. Rubenstein, just before you get to that.


MR. RUBENSTEIN:  Sure.


MS. CHAPLIN:  You were speaking about how ratepayers bear all of the risks.  What are those risks, beyond the premium over the current market price of gas, which, as I understand the proposal, is fixed, in the sense of the exposure that ratepayers are facing?


MR. RUBENSTEIN:  Well, that is the risk, because at the end of the five years or the end of -- we don't know that any market will develop at all.  And yet the contracts are still for 20 years, and the premium is so high that ratepayers in the end could be left to have spent all this much money, and there is no biomethane industry that can stand on its own in the province.


MS. CHAPLIN:  Okay.  Thank you.


MR. RUBENSTEIN:  Lastly, I'd just like to discuss the customer survey, and a number of parties, including CME during their cross-examination, and Mr. Thompson's arguments, have reviewed the significant flaws in the methodology.  But for SEC, that's not the major issue.


We would submit that the Board should be very cautious about using customer surveys to gauge customers' willingness to pay.  The economics and business of electricity in natural-gas regulation, as you know, is incredibly complex and complicated.


The legislature, through the OEB Act, gave this Board responsibility in setting just and reasonable rates, an expert specialized tribunal to do so.


Intervenor organizations who represent specific ratepayer groups, their retained experts come before the Board to provide customer views and information to help guide your decisions.  No survey could ever possibly provide the necessary information to customers, especially that of a program as complicated and novel as the one proposed.

As Mr. Smith stated in his argument-in-chief:
"The starting point, in my submission, is that the respondents didn't know a lot about this."

SEC agrees.

The Board should not abrogate its role to a customer survey.  A survey is not a proxy for protecting customers with respect to price, as set out in the objectives for both gas and electricity.

While in some cases it may be beneficial for the Board to undertake consumer surveys to provide general assistance to the Board in understanding consumers' views, it should not do so in the context of a specific rate application, and only when it is asking people who are knowledgeable about an issue.

This is not that situation, and I think Mr. Warren explained to you the specifics and the details of why what is being asked here, because of its novel nature, is so much different.

So we would ask that the Board be very cautious in using a survey in helping set just and reasonable rates.

If there are no questions, those are my submissions.

MS. CHAPLIN:  With respect to the survey, so are you suggesting that in the context of a specific proceeding, that the collective submissions of the ratepayer-representing intervenors represent an adequate and complete representation of all consumers and their views?

MR. RUBENSTEIN:  Of course not.  I mean, we are only representing our specific constituents, or who we represent.  But I think that's just one added piece of the puzzle, and the parties who come before you are experts or retain experts to help provide you guidance.

But at the end of the day, it's always the Board who has to set just and reasonable rates.  We're only providing guidance in submissions to you.

MS. CHAPLIN:  And you're suggesting that our wisdom is such that a survey is of limited assistance?  I'm having trouble understanding.

MR. RUBENSTEIN:  I think surveys do have benefits maybe outside of a specific rate application.

I understand consumer sensitivity to price is more general, so a question about reliability versus costing, that they would understand, but I would be very hesitant or the Board should be very hesitant to use a survey such as in this case:  Would you be willing to do X activity for this added cost?

I think that, in respecting the Board's mandate to respect -- with respect to setting prices and respect to consumers, protecting consumer, that it should not abrogate its role, as it shouldn't abrogate its role to any entity, including intervenors.

MS. CHAPLIN:  And I understand the point -- and I believe you quoted from the utility witness -- that consumers did not have a deep understanding around this specific program, but my impression from the testimony, and indeed from the multitude of the submissions, is that customers have a pretty clear understanding that, to get environmental benefits, there are often incremental costs involved.

Do you feel that there is doubt in your mind as to that level of understanding amongst consumers?

MR. RUBENSTEIN:  No.  I think at that sort of at that "first principles" level, customers understand that.  But I think to how it's extrapolated in a specific proceeding is where it becomes dangerous.

In this case, the utilities have taken that at, say, two percent, there is support for that.

And I think Mr. Warren showed you why the information about the specifics was not perfectly complete, and then extrapolate as to say:  Well, this is a generally reasonable volume.  And I think that's where the Board should be hesitant.

MS. CHAPLIN:  Okay.  Thank you.


MR. SOMMERVILLE:  Thank you very much, Mr. Rubenstein.  Mr. Buonaguro?

MR. BUONAGURO:  Thank you.  I guess I have the luxury of at least an hour, but I won't be that long.

MR. SOMMERVILLE:  Mr. MacIntosh has submissions, as well, I believe.

MR. BUONAGURO:  Yeah.  I'm joking.

MR. SOMMERVILLE:  You've been allotted nine minutes, Mr. MacIntosh.
Final Argument by Mr. Buonaguro


MR. BUONAGURO:  Thank you.  Good afternoon.  Michael Buonaguro for VECC.

I'd like to start briefly to answer a question that the Board asked Mr. Rubenstein, because it's fresh in my mind and it has something to do with what I was going to say.

The Panel asked about the fixed premium and suggesting that if, as proposed, the fixed -- the premium that was going to be paid by system gas customers under the current proposal was fixed, what else, what other risks there were involved in terms of ratepayer risk.

And I would suggest that, in fact, the premium that system gas payers would pay or could pay under the program, under the current proposal, were not fixed.  And this is because, in part, the premium is calculated on the basis of a certain level of participation in system gas.  And as was explored earlier on today, there is a suggestion, certainly by the company, that in theory, customers could opt out of the system gas offering by going to direct purchase, and that would reduce the number of people on system gas, which would then, assuming full take-up on the volumes that are proposed by the company, would increase the remaining premium to be paid by remaining system customers.

And this is something I briefly explored in my cross-examination.

So if, in fact, people start opting out, as they are apparently able to do under the existing offering, the premium for the remaining system gas customers slowly creeps up, in theory, depending on how many people opt out.

To that extent -- and this is part of my argument on this point -- the program as it exists now actually depends on people not opting out, and therefore, for example, not understanding necessarily the impact that this particular offering has had on their system gas price, just in the same way that the program does not allow for opting in because the company assumed apathy on behalf of customers in terms of wanting to opt into a program to pay a premium for RNG.

And in an interesting way, the program relies on apathy on one end and apathy on the other.  It relies on apathy of customers not wanting to opt in to the program, but also, to a real extent, relies on apathy of customers not dropping out of system gas to take up direct purchase offers in order to avoid the premium, because if they do, then whoever is left has to pay the difference.

So I wanted to get that out of the way before I forgot to address that point.

I would say I'm very low on the totem pole today, and I'm not complaining.  I'm just noting that I'm going to try to limit my --


MR. SOMMERVILLE:  It's a horizontal pole, Mr. Buonaguro.


MR. BUONAGURO:  But there's still two ends.  [Laughter]  I'm conscious of that, and I'm going to try to structure my submissions on things that specifically haven't been addressed, or if I have a very different view of somebody else.

I would start by saying, for example, that in general we agree with the submissions of Mr. Warren with respect to the program, I guess, holus bolus, i.e., the nature of the program, and in particular the way it was presented to consumers in the Ipsos Reid survey.  And the conclusions that were drawn from that in support of the program suggest to us that the program should be rejected as a whole.

We would also agree, further, that the program should not be, I guess, modified on the fly as part of this proceeding.

We will -- I would make some suggestions in terms of, for example, if the Board were to make comments on what things might change for the revamped offering, what that might be, what those changes might be.  And that's similar to -- we have similar ideas to what Mr. Aiken set out in his submissions, which I think Mr. Thompson also referred to.

So I'm going to be focussing my submissions, basically, on three things.

One, the first two issues of the Board in terms of the issues 1.1 and 1.2.

Then talking briefly about the nature of the volume caps that were set out, and how they were set out.

And then, three, if the Board were to agree to anything, how would you look, and this is very similar to what Mr. Aiken was setting out.

So with that, in terms of the first two issues -- I'll also try to touch all the issues, to see technically my point of view or VECC's point of view on them.

So Issue 1.0, the utilities, 1.1 -- do the applications fit with the objectives for natural gas under the OEB Act -- and 1.2 -- is the proposed role of both Enbridge and Union in developing and implementing a biomethane program reasonable and appropriate -- as I've highlighted, our answer is no.

And in making that no, one of the things I would take you to is the application, and what exactly it is that this program is supposed to do, what it's asking for.  And in part –- sorry, on page 1 of the application -- I'm using Enbridge's application as an example, which now I can't find...

So at page 1, under "Purpose," line 5, the company says:

"The purpose of this application is to establish a renewable natural gas program to enable the development of a viable RNG industry in Ontario."

On the same page, at lines 17-18, when talking about the pricing framework:

"These proposed Ontario RNG supply prices are required to support the development of the RNG market."

And then more generally throughout submissions and even today Ms. Fraser referred to -- and I'll quote her -- the need to "jumpstart the industry", all suggesting to me that the reason that the program is being proposed is not to take over the RNG industry but rather to jumpstart it, to start it, to make it viable as a stand-alone offering, not to monopolize to, for example.

And I'm sort of hinting at what I'm suggesting this program suggest it's doing -- or will end up doing.  It may in fact monopolize the RNG industry.

Now, looking at what the program is supposed to be doing, in terms of facilitating these objectives -- i.e., jumpstarting the industry -- it appears to us that facilitation is to be provided by giving Ontario-sourced RNG suppliers special access to the combined purchasing power of Union and Enbridge with respect to natural gas, access outside the normal workings of the competitive market, and, in particular, the existing rules under which Enbridge and Union purchase natural gas.

Presumably special access is required because the functioning of the natural-gas market at large precludes participation by Ontario RNG producers for two reasons, we believe is being proposed.

First, the cost for most potential Ontario RNG producers to supply RNG into the Ontario market is too high in comparison to the prevailing market price for natural gas.  Under current circumstances, arguably makes no sense for Ontario RNG producers to make the long-term investments necessary to participate in the existing natural-gas market.

And then the second reason would be that the public demand for an Ontario-sourced RNG alternative through traditional sources for natural gas is not such that there is a material base of consumers willing to voluntarily pay a premium for Ontario-sourced RNG.

So in a nutshell, those are the two problems that we believe they're trying -- the companies are trying to attack.  One, nobody's -- no RNG producers are entering the market, because it just costs too much for them to do it.  And two, there are not enough people willing to pay the difference in cost in order to make it a viable market.

Now, when attacking those two problems you pull in the Board's objectives to see whether their proposal can be done in such a way to meet the objectives of the Board.  And I'm going to focus on two objectives which have been focused on to date:  Objective number 1, to facilitate competition in the sale of gas to users; and number 2, to protect the interests of consumers with respect to prices and the reliability and quality of gas service.

And in VECC's view, the applications as framed do neither.  Instead, the proposed programs undermine competition and increase prices unnecessarily for system gas customers.

First, the proposals undermine competition by obtaining for the distribution companies a monopoly on RNG-sourced natural-gas producers one at a time over the next 25 years, taking each one of those producers out of the natural-gas market entirely.

Second, the proposals increase prices unnecessarily by providing RNG to system gas customers at a substantial premium when less expensive natural gas is available, in advance of the monetization of any relevant environmental benefit associated with RNG.

Now, as noted by GEC in their written argument -- and this is at page 5 -- GEC writes:

"If the externality of GHG emissions were monetized at a level in the range that governments are currently establishing, Ontario's RNG industry would likely be competitive and require little support in the form of long-term premium contracts."

Now, VECC suggests that under these circumstances it makes little sense to take potential RNG producers out of the competitive market for the next 20 years when the current government efforts to monetize the value of reduced GHG emissions independent of anything the OEB allows Enbridge or Union to do could make RNG production competitive and self-supporting.

On top of that there's nothing in the proposals that actually attack the price of Ontario-sourced RNG.  So in terms of one of the two problems being that it costs too much, there's nothing in the proposal that reduces the price.  If anything's going to reduce the price, it's going to be either the monetization of environmental benefits or, I guess, arguably in the long-term the market prices going beyond that, which is the cost of RNG, neither option are which -- neither possibility of which are under the control of the companies.

Now, in terms of the second problem which I've identified, which is the public demand for Ontario-sourced RNG, it appears to us that the Ipsos Reid survey was supposed to act as a proxy for customer choice.  For all the reasons set out by Mr. Warren on behalf of the CCC, we agree that this survey was fatally deficient to play such a role as justification for the proposals before the Board.

And this ties in somewhat to what Mr. Rubenstein was saying.  I'm not sure we entirely agree.  What we would suggest is that for a program such as this, the Ipsos Reid survey could never have played that role, could never have played a proxy for customer choice for this type of program.

For this type of program, when you're trying to -- when the problem is customer demand, the solution is trying to build customer demand, not to try to substitute customer demand by artificially imposing a proxy on customers.  The way to do that naturally is through a voluntary offering, which is what has happened in B.C., as you've heard a few times before.  And you also heard at great length about how the companies completely ignored this particular option, in terms of communicating with its customers.

Now, I have mentioned the B.C. alternative, in terms of elective programs.  And I would just note that at volume 3 of the transcript, pages 128 to 131, this is my discussion with the companies about the elective options.

In terms of the Terasen gas example, or the Fortis, B.C. example in B.C., I just wanted to note something when you're reviewing the evidence on that.  The response to Exhibit I.1.6, which is, of course, staff interrogatory, talks about the costs of that program, and it actually sets out two costs.  It sets out a 30-cent-per-year impact for all residential customers, and then, I think it's around 80 to $84 customer impact for people who are actually voluntary -- voluntarily getting into the program.

Now, I just wanted to point out that if you go to the decision in the B.C. case, which is at Exhibit I.15.8, attachment 1, and in particular pages 48 to 49, it talks about what makes up that 38 cents per customer for all the residential customers that are being affected.

And it -- that impact is actually broken down and limited to costs which were incurred to enable and market the opt-in program to customers, including -- and these are direct quotes from the decision:

"Cost-of-service related to gas-analyze equipment, meters, transmission, or distribution pipeline extensions constructed to receive the injection of biomethane, capital cost for application development and configuration of the current customer billing system, and modifications to supporting processes, to support and accepting on-line enrolment requests, configure the new biomethane tariff, and provide additional reporting, and ongoing operating costs related to additional customer-enquiry calls, quarterly updates to the tariff rate, customer-education costs, the costs associated with marketing the program, and a full -- and a new full-time position of biogas program manager."

So in the B.C. model, if we would call it that, the enabling costs to enable the ability of, in this case, residential customers to access renewable natural gas were very specific costs that allowed the possibility to be there, but then the actual costs of entering into the RNG market were borne by those customers who voluntarily asked to have a mix of RNG gas in with their system supply.

That's something that apparently Enbridge and Union have not explored, didn't put in their survey.  And we think that if there's going to be a model to go forward that's going to involve the companies, that's the model that's most appropriate.

Now, I'm going to go through the issues, the rest of the issues, in order.  And some of them I'll be very brief on.

In terms of cost consequences, Issue 2, Issues 2.1 and 2.2:  Are the proposed costs from landfill sources reasonable, appropriate, and are the proposed costs from anaerobic digester sources reasonable and appropriate?  We don't have specific submissions one way or the other on the specific pricing of the cost of service, if you will, with respect to anaerobic digesters or landfill sources.  We don't because in our view we shouldn't be getting into that.  Our objection to the program in part is that you've taken -- or the companies are taking the pricing of RNG completely out of the market.

If we have the market available to us, the market is going to establish those prices, and we don't have to get into the details of the cost of services for all these different sources.  So it's part of our overall objection to the program.

Is the proposed maximum-term length for biomethane contracts -- 20 years -- reasonable and appropriate?  Issue 2.3.  Again, one of our basic objections to the program is that you're essentially taking RNG producers completely out of the market entirely for up to 20 years, assuming that the contract is 20 years long, and not necessarily leaving them in the market after that, if indeed the 20 years is the lifetime of the underlying assets.


So again, on its own, it's an issue which is related to our overall objection to the program.
"Is the proposed five-year contract acceptance window following Board approval for biomethane supply reasonable and appropriate?"

We have no particular submissions one way or the other.  Our concern is that whatever contracts are entered into are going to last 20 years.  Whether those contracts are entered into in the next two years or three years or four years doesn't really matter.  The critical point is the length of the contracts, not that they're entered into in the next few years.

Now, Issue 2.5:

"Are the proposed maximum volume caps reasonable and appropriate?"

And this is where I have a little more to say.

Now, for Enbridge, the purchase of RNG is supposed to be, under the proposals, limited to a maximum annual volume of 3.3 petaJoules.  And for Union, they're supposed to be a maximum annual volume cap of 2.2 petaJoules, for a total of 5.5 petaJoules.  And then these volumes are based on, as you have heard, the Ipsos Reid survey customers, based on impact.

And as I understood the evidence, the Ipsos Reid survey was designed at a time where the companies believed that they were going to be attributing the gas costs of their program to system gas customers.

They asked customers in general, with the results being more important to them on system gas customers:  What is your tolerance with respect to a four percent impact, two percent impact, one percent impact and 1.5 percent impact?

And they basically said:  We were comfortable with tolerance indications at around two percent.

Now, in VECC's view, should the Board decide that it is appropriate for the utilities to implement an RNG program in some form, the proposed maximum volume caps should be reduced.  In VECC's respectful submission, the proposed maximum volume caps should be 25 percent of those proposed by Enbridge and Union.  Now, I'll explain how I get to that number.

The existing 5.5 petaJoules total is based on a tolerance of two percent.  Now, it's important to stress that the proposed RNG programs are not intended to meet an immediate need for natural gas in Ontario.  The programs are being put forward as a means to facilitate the entry of Ontario-sourced entry into the market.

This facilitation is to be provided by giving Ontario-sourced energy suppliers special access to the combined purchasing power of Union and Enbridge, as I set out.  And as I set out, there are the two problems that they are trying to solve.

One is the cost for RNG energy producers to enter the market is too high, and two, the public demand is not there.

The question for the Board, then, assuming that some form of energy program is to be allowed going forward, is:  How much RNG need to be purchased outside of the competitive market to develop Ontario-sourced RNG as a viable market offering?

Now, Enbridge and Union conceded in cross-examination that they did not research that particular question.  Their approach was to see how much of a premium their customers would tolerate, and, assuming that tolerance was high enough, translate that premium into a maximum volume cap.

In VECC's view, some independent analysis of the volumes required to effectively stimulate the Ontario-sourced RNG market is necessary, which analysis would then inform the appropriate maximum volume caps so as to ensure that special access to the purchasing power of Union and Enbridge is appropriately limited to the task of stimulating the RNG market.

Instead, in this case, by way of evidence, all that is available is the Ipsos Reid survey, which suggests that Enbridge and Union considered reasonable maximum volume caps calculated on the basis of impacts on system gas customers as low as one-half percent.

And that's from transcript volume 3, pages 122 to 125.  That is my cross-examination on this topic.  And then a head turn; that's where the "gut check" quote comes from that Mr. Rubenstein referred to.

Accordingly, VECC submits, based on the evidence available, it would be reasonable for the Board to conclude that annual volumes 25 percent of that proposed by Enbridge and Union would provide the effect on the market they are trying to achieve, if that effect is even possible under the programs.

Put another way -- and I want to be very clear on this -- we're not suggesting that figuring out how much of a bill impact customers can tolerate is the way that you should achieve your maximum volume caps.  You should be looking at what volume caps are necessary to stimulate the market as an objective thing, and work from there.

On the record in front of us, all we have as sort of a view of what that objective volume cap might be is the fact that Enbridge and Union calculated their tolerances as low as 25 percent, or a 0.25 total bill impact.

So that's the lowest tolerance that they were going to look at in their survey.  So that's as close as I can get to a proxy for an answer to the question of what the companies think of as a minimum volume cap, based on what evidence we have in front of them.  And that's 25 percent of what they ended up with, and 25 percent is because they're proposing two percent -- sorry, they're proposing two percent.  Their survey went down as low as 0.5 percent -- I apologize, I get my numbers mixed up -- 0.5 percent is 25 percent, I think, or -- I think you understand.  It's one-quarter of the two percent that they're trying to calculate.

MS. HARE:  Just so I follow, so you're saying 1.4 petaJoules, instead of the 5.5, more or less, rounding up?

MR. BUONAGURO:  Yes.

MS. HARE:  But they actually didn't say that on the stand, unless -- just to --


MR. BUONAGURO:  No.  That's why I gave you the transcript reference, so you can see for yourself how the cross-examination went through.

My point was that they didn't go out and get an independent view of:  How much we should be buying in order to estimate the market?  All we have is they explored 1.4 petaJoules' total impact by implication in terms of their survey questions.  Right?


MR. SOMMERVILLE:  You're suggesting it was reverse-engineered?

MR. BUONAGURO:  Well, they've told us it was reverse- engineered, but I say it was reverse-engineered to a minimum, and that minimum was a 25 -- or half a percent total bill impact on system gas prices.

That's where I get the number.  I just want to be very clear because I'm not saying that that's the way to do it; I'm saying that's the evidence we have of what an objective low end might be.

Issue 2.6:

"Is the proposed system for treating any and all environmental impacts and attributes reasonable and appropriate?"

As I have said earlier, we don't think that the program should be approved, but presumably if they are approved, then there should be some tracking of the environmental attributes and the value of those, if there's ever a value attributed to them, should be passed on to customers.

Issue No. 3.1:

"Are the proposed connection procedures, including capital contributions, reasonable and appropriate?"

We have no particular submissions one way or the other.

3.2:

"Is the proposed capacity allocation process to access the utilities' distribution and transmission systems reasonable and appropriate?"

Again, we have no particular submissions one way or the other.

Issue 3.3:
"Has gas quality been adequately assured?"

We agree that the evidence is that under the proposed RNG program, producers will be responsible for meeting current gas quality standards, and if not met, producers will be prevented from injecting into the pipeline until the quality issue is resolved.  We agree with that as a precondition of any injection system.

I'm just trying to be complete.

And then Issue 4.1 is my last topic, and one which is of particular importance to us.

Issue 4.1:

"Is the proposed assignment recovery of the incremental costs of biomethane reasonable and appropriate?"

And obviously, the current proposal is to allocate the incremental costs, i.e., the premium of the program specifically to system gas customers.

And again, we are opposing the program as a whole, but in particular we are rejecting the notion that any costs of the program should be allocated specifically and only to system gas customers.

There are alternatives to this, and Exhibit I-1-5 is the Board interrogatory which sets out the different options that the company ostensibly considered.  The alternative that we are -- well, there's a number of alternatives that were discussed, and I would refer to Mr. Aiken's submission on this topic because his submission is very similar to ours, that there's three options that you could run through.

One, the first option is that it should be voluntary.  So you find out what your voluntary requirements are, if the people are going to opt into the program, and buy on that basis.

Two, you make -- you provide for a mechanism for marketers - and this is similar to Bullfrog's issue - for them to buy up -- buy up volumes through the program.

And then, three, if there is anything left over, and if the Board is of a mind to require the distribution system absorb costs, that those costs should be distributed across the system.  And the way that we would suggest that be done would be through own-use gas.

I'm just looking at my time.  I would say that -- I can get into the details of that proposal, but it's fairly well set out in Mr. Aiken's submissions.  We were talking to him about this proposal.

Essentially, what we're saying is that both companies have own-use gas, and the bulk of that being compressor fuel being used to move gas around, which, even at the volume caps that they're proposing, would be completely consumed by compressor fuel.

So if they were to buy the RNG exclusively for their compressor fuel, they would meet the volume caps that they're suggesting.  And then the compressor fuel and own-use gas in general is allocated across the system to all users of the distribution system.  That would be a way, if you are trying to quote-unquote pass on the costs of the RNG gas to the people that are using the gas -- well, in this case it would be used by the compressor fuel for the purposes of compressor fuel and be reasonably allocated across the system.

Again, our proposal is not that you should accept the program at all, but if you are, or you're considering putting it back for other options, one of the options that we would prefer over targeting system gas customers is to find a way to legitimately allocate the costs across the system, and compressor fuel seems to us to be the most reasonable way to do that.

Subject to any questions, those are my submissions.

[Board Panel confer]

MR. SOMMERVILLE:  There are no questions.  Thank you, Mr. Buonaguro.

Mr. MacIntosh.
Final Argument by Mr. MacIntosh:


MR. MacINTOSH:  Thank you, Mr. Chair, members of panel.

I have submitted a single page outlining the position of Energy Probe on the applications, which has been distributed both electronically and physically to the parties, but I don't believe you have it, or I'm not sure that you have it.

MR. SOMMERVILLE:  I don't believe we have it, Mr. MacIntosh.

MR. MILLAR:  This will bring it up right now, Mr. Chair.  That will be Exhibit K5.6.
EXHIBIT NO. K5.6:  ENERGY PROBE SUPPORTING DOCUMENT

MR. MacINTOSH:  I am delivering argument on behalf of Energy Probe Research Foundation.  Energy Probe has appeared before the Board for over 30 years as a non-profit, environmental, and consumer organization which promotes economic efficiency in the use of resources.

The issues in this proceeding are of direct interest to Energy Probe.  You have already heard from a number of parties, the majority of whom oppose the application brought forward by the -- by Enbridge and Union.  I'll endeavour to avoid unduly repeating the points that they have presented to you.  As well, Energy Probe will not address each and every detail of the applicants' arguments-in-chief.

First, Energy Probe believes that the two applicants are well-managed and effective distributors of natural gas and that ratepayers in general are well-served by them.

Over the last several decades Energy Probe has advocated that they stay within their own area of considerable expertise and opposed any attempt for them to move beyond that expertise.

At least a couple of times within memory the applicants have been interested in becoming more involved in areas that might influence the cost of procuring the product that they deliver.

One initiative that comes to mind came to an end in EB-2006-0034, the Enbridge Gas 2007 rates proceeding.  There's no need to turn it up.  I will quote a couple of passages from the decision with reasons issued March 26, 2007.  A number of the parties here took part in that proceeding.

One of the more interesting issues in that proceeding dealt with Enbridge's adventures in risk management, which involved some of the same concerns to a number of intervenors as does the current biomethane initiative:  cost consequences for system gas ratepayers, inter-generational cost impacts, and the wisdom to be drawn by the Board from Ipsos Reid surveys.

Let us think about the Ipsos Reid surveys in each proceeding.  In our current proceeding at Exhibit B, tab 1, Appendix 3, the Ipsos Reid biomethane survey reported in section 5.3 that:

"Only 39 percent of residential customers surveyed had ever heard of the term 'biogas', 55 percent had not heard the term, and the remaining 7 percent did not know what they had heard."

In that same section of the Ipsos Reid biomethane survey we find that, while only 39 percent of residential customers had ever heard of biogas, 89 percent of customers supported gas companies in investing in biogas projects.  This may explain why few investment companies use surveys of residential gas customers to determine their investments.

Also, we learned that 19 percent support natural-gas utilities purchasing biogas because they feel that it will help them save money, and we say good luck to them.

Now, turning to the EB-2006-0034 Enbridge Gas 2007 rates proceeding, the decision with reasons issued July 5th, 2007 -- and I'll quote from the company's position -- that's Enbridge's position -- at page 42, the third paragraph:

"As demonstrated by the Ipsos Reid survey filed in the proceeding, a significant majority of ratepayers favour the company undertaking steps to mute price volatility.  The fact that the company is regulated does not and should not reduce the need to exhibit good business practices by responding favourably to reasonable service requests by customers."

And moving to the Board's findings at page 44 of that decision with reasons, and quoting from the first paragraph of Board findings:

"The company and others have placed much emphasis on what they perceive as being revealed by customer surveys on the company's risk management activities.  Results of customer surveys cannot and should not be determinative of disposing of a matter.  The Board's mandate is to set just and reasonable rates, which involves a balancing of many considerations.  A prime consideration is cost-effectiveness."

And certainly cost-effectiveness is of direct interest to Energy Probe, and I will speak to that interest shortly.

And just before leaving that decision with reasons in EB-2006-0034, please allow me to quote another short passage from those Board findings at page 46, first full paragraph:

"Although inter-generational impacts cannot be avoided in every circumstance, they should be mitigated or avoided when it is possible and reasonable to do so."

Now, Mr. Chair and Panel members, I'd like to turn our attention to cost consequences for system gas ratepayers.

My friend Mr. Cass, in his argument-in-chief, did make reference to efficiency and "most efficient use of RNG".  In transcript volume 5 at page 133, starting at line 17, Mr. Cass states, and I quote:

"I made this point during my submissions on the preliminary issue, so I apologize for repeating myself, but this was one of the reasons or one of the items in Exhibit KP1.1 which I relied on during my preliminary submissions, really just to make the point that it is not only the applicants that are saying this about efficiency and the most efficient use of the resource.  The government is saying this as well.
"So in Exhibit KP1.1 --
and this is continuing the quote of Mr. Cass:

"-- you will see that at tab 6, and I think it is the top of page 3.  Yes, it is.  There.  Again, I won't go into any lengthy submission on this, because I believe I did cover it in the submission on the preliminary issue, but there is heading there:  Efficient Use of Biogas, I think, which makes the same point that I am making to the Board about RNG being the more efficient utilization of this Ontario resource than electricity generation."


But Mr. Chair and Panel members, I wish to draw your attention to a bullet point just two below the one quoted by Mr. Cass from tab 6 of Exhibit KP1.1, with the heading "Cost-effectiveness."  And I quote:

"In most cases, it is not possible to produce RNG at a cost directly competitive to current natural gas prices.  However, in some cases, RNG may be competitive to other sources of energy such as electricity, gasoline and diesel.  This may be applicable at locations that are not currently serviced by conventional natural gas."


While both Mr. Cass and I have possibly taken up too much of your time focussing on tab 6 of KP1.1, given that it was quoted from the Ontario Minister of Agriculture, Food and Rural Affairs, OMAFRA, it was my impression that Mr. Cass wants the Board to support the application so that not all the RNG would be scooped up, so to speak, by the electricity sector through a feed-in tariff subsidy program, his point being that it would be more efficient utilization of Ontario biogas resource to be used in the gas industry than in the electricity generation.


Energy Probe's point in response is that while one way may appear to be better than the other, it is actually less worse; certainly not better enough to be heavily subsidized by system gas ratepayers.


Mr. Cass may not be taking into consideration the international woes that indiscriminate subsidies have brought on the world economy, supporting industries that lacked cost-effectiveness, and we now see governments attempting to reduce, if not eliminate, indiscriminate subsidies.


In his argument-in-chief, Mr. Cass brought to our attention the perceived benefits of the applicants' initiative to create an RNG market.  He referred to Dr. Abboud's report, Exhibit B, tab 1, appendix 1, at page VII.


As the Board will recall, this is where Dr. Abboud sets out his conclusion that the potential for RNG in Ontario, both in short term and long term, is 18 percent of current use.  That constitutes six percent in the short term that can be potentially captured with existing technologies, plus the 12 percent over the long run that could be captured by gasification.


Certainly 18 percent of current use boggles the mind in terms of cost consequences the applicants' biogas initiative would have on system gas ratepayers.


Mr. Warren and Mr. Thompson have covered the cost ramifications of entire five plus 20 years of the initiative, so I will not repeat those submissions.


Turning to another topic, Mr. Cass did assert at volume 5, page 150, beginning at line 11:

"The applicants' biogas initiative would have very positive benefits in terms of dealing with greenhouse gases."


He tried to put this in a framework, to help us understand the rationale for this structure that the utilities have put forward.


His assertion:

"Customers burning natural gas in Ontario at this time effectively are not paying the cost of the greenhouse gas emissions.  That is to say, the customers to whom the applicants supplied conventional natural gas for consumption are system gas customers, and effectively the utilities' proposition is that these customers to whom they supply gas for consumption are not at this point paying the cost of greenhouse gas emissions."


Now, Mr. Chair and Panel, there has been an incredible amount of debate on the cost of greenhouse gas emissions in the public area over the last few years.


Mr. Cass has brought your attention at Exhibit K4.1, and referred to at volume 5, page 158:

"An Act to amend the Environmental Protection Act with respect to greenhouse gas emissions trading and other economic and financial instruments and market-based approaches."


This was assented to on December 15, 2009.  And let me quote from the preamble:

"The Intergovernmental Panel on Climate Change (IPCC) that was set up it by the World Meteorological Organization and by the United Nations Environment Program has concluded that warming of the climate system..."


And that is unequivocal.

"...and that most of the observed increase in global average temperature is due to human activities.  Strong and sustained action is required to minimize the task posed by climate change."


And so Energy Probe would point out that Mr. Cass is relying on information that is clearly out of date.


As we now know, there's no consensus among scientists, or indeed governments, on either global warming or its relationship to human activities.


And of course we all know that the earth's climate has been changing for a couple of billion years, sometimes slowly, sometimes rapidly.


And humans have been burning natural gas for a couple of hundred years.  I can remember that we were told by scientists in the 1970s that we were on the brink of an ice age.


What we do now know is that there has been no warming of the climate system for the last decade.  Northern polar ice has rebounded from its lows of five years ago.  Polar bear populations are growing.  And the Antarctic is experiencing a marked increase in polar ice.


As well, there has been no monetization of greenhouse gas effects in Ontario, and in our estimation, unlikely to be, and unlikely to be any form of carbon tax, as well.


Now, Mr. Chair and Panel members, I focus heavily on Mr. Cass and his submissions.  I mean no disrespect.  His is a difficult task.  It brings to mind the proverb:  You can't make a silk purse out of a sow's ear.


And as we have heard, it is not the sow's ear that Mr. Cass has been given to work with.


So in my last few minutes, I'll turn to the argument-in-chief of Mr. Alex Smith on behalf of Union Gas.  He presented some interesting points, although you will not be surprised that Energy Probe draws differing conclusions from his submissions.


In transcript volume 5, at the top of page 168, Mr. Smith was discussing the objections that some parties had to the Ipsos Reid biomethane survey, and I quote:

"One of them -- I think it was Mr. Warren who suggested it would have been made clear, it should have been made clear to survey respondents that this program would cost $1.2 billion over 20 years, or something to that effect.  In my submission, this is not a helpful way to approach surveying questions of willingness to participate on the part of system gas members.  We are simply not in a position to provide a tutorial, which I think, at a conservative estimate, would require 15 to 20 minutes at the least to give, you know, survey respondents a primer on the nature of energy regulations in Ontario."


And in this instance I must agree with Mr. Smith.  We've been involved in this proceeding for over 20 weeks, and Energy Probe has not been able to arrive at a good reason that there should be a willingness to participate on the part of system gas members in a 1.2 billion cost of the applicants' initiatives spread over 20 years.


Another interesting point brought forward by Mr. Smith in his argument-in-chief relates to the tragedy of the commons, a theory written about by Mr. Jarrett Hardin.  Mr. Smith provided a definition for the record at volume 5, beginning at page 172, and I quote:

"The tragedy of the commons is a dilemma arising from a situation in which multiple individuals acting independently and rationally, consulting their own self-interest, will ultimately deplete a shared limited resource even when it is clear that it is not in anyone's long-term interests for this to happen."


Now, Mr. Smith would have us believe that the tragedy of the commons can easily be applied to the outcome he seeks in this proceeding.  And I quote from his argument-in-chief, at the last full paragraph of page 171:

"I am going to suggest that part of why that this is the case is because there is a general understanding out there that volunteerism, in terms of doing something like fighting climate change, is not going to do it.  We have a collective action problem, and it's generally recognized."


Again at page 172, second paragraph:

"And what we have in the case of climate change is a collective action problem related to the biggest negative externality arguably in human history."


The reason he gives for not going to do it is an omission in its purest form.  The applicants are not going to be able to convince their system gas customers that they should opt-in; therefore, they should be not given an opportunity to opt out.


It's the submission of Energy Probe that we're not dealing in this proceeding with the tragedy of the commons, but rather, should the applicants' initiative go forward, system gas ratepayers would be dealing with a common tragedy, an expensive initiative as a proposed solution to a questionable problem.


In summary, Mr. Chair, Panel members, Energy Probe submits that the initiative applied for by Enbridge Gas Distribution and Union Gas Limited through their applications would, for system gas ratepayers, at best solve problems which do not exist in Ontario.  At worst, the initiative would be expensive for system gas ratepayers over the long run.  There has been no demonstrated need in this proceeding to push up natural-gas costs to system gas customers.


Further, Energy Probe submits that 20-year contracts have seldom, if ever, been of benefit to both sides of an agreement in Canada at large.  A very recent example is the feed-in tariff program in Ontario, providing 20-year contracts with guaranteed purchase rates at far higher rates than electricity is available to ratepayers, and for power that is not currently needed.  Already some of the newer feed-in tariff contracts are being guaranteed at lower purchase rates.  Energy Probe urges the Board not to choose this path for our natural-gas distribution.


Finally, if it were the policy of the government of Ontario to have our gas distributors create a renewable natural gas market, it would have issued a directive to the Board.  Our experience over the last eight years is that the Ministry of Energy has shown no reluctance to issue directives to the Board.


And so Mr. Chair, Panel members, it's the submission of Energy Probe that, for all the above reasons, as well as the reasons submitted to you by other intervenors opposed to the applicants' renewable natural gas initiative to create a market in Ontario where one could not develop on its own, that the application of Enbridge and Union be denied.


Energy Probe thanks the Energy Board for providing an opportunity to provide our comments in this matter, and those are my submissions.


Thank you.


MR. SOMMERVILLE:  Mr. MacIntosh.


MS. HARE:  One thing, Mr. MacIntosh, that I didn't understand, and maybe you can clarify.  You took us to 2006-0034, and you read a part of the decision which talked about intergenerational impacts and how they're to be avoided.


But I don't understand how that's relevant to this case, where, as I understood it, the system gas price would be cleared every quarter through the PGVA.  So I didn't understand the comparison that you were making in reading that passage.


MR. MacINTOSH:  I think on that, at least what I'm trying to say is, we could make a decision here, or I should say you could make a decision here, which would have unfortunate cost consequences far into the future.  And I see that as, we think we're getting a good feeling for doing something right.  The inter-generational result could be a burden on future ratepayers.


MS. HARE:  Okay.  Thank you.


MR. MacINTOSH:  Thank you.


MR. SOMMERVILLE:  Thank you.  That concludes the intervenor submission stage.  On Thursday we will have reply argument from Union Gas and Enbridge, starting at 9:30 in the morning.  So we'll stand adjourned until that time.  Thank you.


--- Whereupon the hearing adjourned at 4:16 p.m.
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