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Introduction

1

A.

2

NextEra Energy Canada, ULC ("NextEra") is a leading renewable energy developer in Canada

3

that, together with its affiliates, is currently developing eight renewable energy generation

4

facilities in Ontario pursuant to contracts under the Feed-in Tariff Program. Although in the

5

present proceeding the Ontario Energy Board (the "Board") is considering the specific question

6

of whether Grand Renewable Wind LP ("GRWLP") - a party that is entirely unrelated to NextEra

7

- is exempt from holding an electricity transmission licence pursuant to section 4.0.2(1)(d)(i) of

8

Ontario Regulation 161/99 - Definitions and Exemptions ("0. Reg. 161/99" or the "Regulation"),

9

this issue and the way in which the Board interprets the referenced exemption provision may

10 have implications for one or more of the renewable energy generation projects that NextEra and
11

its affiliates are currently developing.

12

NextEra supports the position taken by GRWLP in this proceeding, namely that in the

13

circumstances described below the exemption will be applicable and that no transmission

14

licence will therefore be required. NextEra provides these submissions as a supplement to the

15

arguments that have been advanced by GRWLP. These submissions will focus on the

16

appropriate interpretation of the exemption provision and relevant policy considerations.

17

B.

Interpretation of the Exemption Provision

18

1.

The Issue Before the Board

19

Essentially, the question that the Board must consider is:

20

whether a licence exemption exists under section 4.0.2(1)(d)(i) of the

21

Regulation where a transmitter that is also a generator transmits

22

electricity on its transmission facilities only to the IESO-controlled grid

1
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1

both from its own generation facility and, for a price no greater than

2

cost, from the generation facility of another generator that does not own

3

the transmission facilities that are being employed.
The Regulatory Scheme

4

2.

5

Section 57(b) of the Ontario Energy Board Act,1998 (the "Act") provides that no person shall,

6

unless licensed to do so under Part V of the Act, own or operate a transmission system, where

7

"transmission system" refers to a system for transmitting or conveying electricity at voltages of

8

more than 5o kV and which includes any structures, equipment or other things used for that

9

purpose. This requirement is subject to certain exemptions that are set out in 0. Reg. 161/99.

10

In particular, section 4.0.2 of 0. Reg. 161/99 sets out the various circumstances in which section

11

57(b) of the Act will not apply. Stated differently, section 4.0.2 of the Regulation defines the

12

circumstances under which a person may be an unlicensed electricity transmitter in Ontario.'

13

One of the circumstances under which a transmitter will be exempt from the requirement to

14

hold an electricity transmission licence is established by subsection 4.0.2(1)(d)(i), which

15

provides that the requirement for an electricity transmission licence does not apply:

16
17

. . . to a transmitter that transmits electricity for a price, if any, that is
no greater than that required to recover all reasonable costs if,

18

(d) the transmitter is a generator and transmits electricity only for,
(i) the purpose of conveying it into the IESO-controlled grid.

19
20

The issue in this proceeding is the appropriate interpretation of this provision (the "Exemption

21

Provision") and whether it applies so as to exempt a transmitter in the circumstances of GRWLP

22

from the requirement to hold a transmission licence under section 57(b) of the Act.

23

3.

24

In NextEra's submission, when the Exemption Provision is read in its grammatical and ordinary

25

sense, the intended application of the Exemption Provision is clear and unambiguous. There are

26

three conditions that must be met for the exemption to apply:

The Exemption Provision

The Transmission System Code defines "unlicensed transmitter" as meaning a person who owns or operates a
transmission system and that is exempt from the requirement to hold a licence under section 57(b) of the Act by

virtue of a regulation made under the Act or of the application of section 84 of the Act.

2
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•

The first condition requires that the transmitter be transmitting electricity either for no

2

price, or for a price that is no greater than that required to recover all reasonable costs.

3

This condition is set out in subsection 4.0.2(1) and is common to all of the circumstances

4

under which the exemption will apply under 4.0.2.

5

•

an electricity generator, as set out in subsection 4.0.2(1)(d).

6
7

The second condition requires that the transmitter, which transmits electricity, also be

•

The third condition requires that the transmitter be transmitting electricity only for the

8

purpose of conveying it into the IESO-controlled grid, as set out in subsection

9

4.0.2(1)(d)(i).

10

Under the first condition, the reference to the possibility of the transmitter charging a price

11 indicates that the Exemption Provision specifically contemplates that a transmitter may be
12

exempt from the requirement for a transmission licence not only where they are conveying

13

electricity to the IESO-controlled grid on their own behalf, but also where that transmitter is

14

conveying electricity to the IESO-controlled grid that has been generated by a third party at that

15

third party's generating facility. For the exemption to apply, the only restriction on such an

16

arrangement is that the price that is charged by the transmitter to the third party must be no

17

greater than that which is required by the transmitter to recover its reasonable costs of

18

providing such transmission service to the third party.

19

The stipulation of a price connotes the fact that the transmitter can provide service to a third

20

party because the transmitter does not charge a price to itself. A price is only charged as part of

21

an exchange with another party.

22

Under the second condition, the transmitter must also be a generator. As noted, a "transmitter"

23

is a person who owns or operates a system for transmitting electricity at voltages of more than

24 50 kV, including any structures, equipment or other things used for that purpose. A "generator"
25

means a person who owns or operates a facility for generating electricity or providing certain

26

ancillary services, including any structures, equipment or other things used for that purpose.

27

Where the owner or operator of a renewable energy generation facility will also own or operate

28

transmission facilities to convey the electricity from their generation facility at voltages of more

29

than 5o kV, that party will be both a transmitter and a generator and will satisfy this condition.

3
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1

Under the third condition, the transmitter must be transmitting electricity only for the purpose
2
of conveying that electricity into the IESO-controlled grid. Whether the electricity has been
generated at the transmitter's generation facility or at a third party's generation facility is not
3
4
relevant, as evident from the fact that the word "electricity" in subsection 4.0.2(1)(d)(i) is not
qualified or restricted in any way and as further supported by the reference to charging a price
5
6
under the first condition which, as noted, implies the provision of transmission service to a third
7
party. Rather, the only relevant consideration in respect of this third condition is whether or not
8
the transmitter is conveying electricity only into the IESO-controlled grid. If the transmitter
9
conveys any electricity other than into the IESO-controlled grid, then the Exemption Provision
10 will not be applicable. Moreover, the fact that the electricity is conveyed only to the IESO11 controlled grid implies that a third party has to be a generator since the conveyance of electricity
12
to the IESO-controlled grid would have no other source.
13
14

15
16
17

Under the third condition, the provision simply states that the transmitter "transmits
electricity". Consistent with above and with the charging of a price and with the provision of
service to a third party, the words "transmits electricity" are not narrow and do not restrict the
transmitter's electricity. As a result, the act of transmitting electricity is not restricted to the
transmission of electricity on the transmitter's own behalf.

22

Therefore, based upon the wording of section 4.o.2(1)(d)(i), a transmitter is exempt from the
requirement to hold a transmission licence where the transmitter is a generator and transmits
the electricity of a third party generator at a price, if any, that is no greater than that required to
recover all reasonable costs and only for the purpose of conveying the electricity into the IESOcontrolled grid.

23

It is

18
19
20
21

28

also notable that, based on the language used in the Exemption Provision, the relationship
between the transmitter and a third party, for whom the transmitter conveys electricity to the
IESO-controlled grid at a price no greater than cost, is not a relevant consideration. Whether or
not the third party is an affiliate of the transmitter, otherwise related to the transmitter or
entirely unrelated to the transmitter has no bearing on the question of whether the Exemption
Provision will be applicable.

29

4.

24
25
26
27

Legislative Intent

The primary purpose of the Board's electricity transmission licensing regime is, in our
submission, to protect transmission ratepayers and to ensure reliability and the quality of
31
32 service for consumers. In the circumstances of a transmitter that complies with Section
30

4
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1 4.0.2(1)(d)(0, there is no need for the Board to protect transmission ratepayers through its
2 licensing powers because such a transmitter will be responsible for the costs of building,
3 operating and maintaining its transmission system and will not charge rates to Ontario
4 ratepayers for the provision of those transmission services. Moreover, with respect to reliability
5 and quality of service, the transmitter's system will only be conveying electricity to the IESO6 controlled grid and not directly to any customers. As such, in these circumstances, when a
7 transmitter that is a generator is conveying electricity strictly to the IESO-controlled grid,
8 whether from its own generation facility or from a third party's generation facility, the
9
underlying rationale for the exercise of the Board's transmission licensing powers do not exist.
10
It is precisely in contemplation of circumstances such as this that the legislature would have
11 established the Exemption Provision.
12
13
14
15
16
17
18
19

It would not have been the legislature's intention to require every generator to necessarily build
its own transmission line or to disregard or discourage opportunities to eliminate duplication or
make more efficient use of resources. From a policy perspective, it would instead have been the
legislature's intention to establish a regulatory regime that permits generators to privately work
together to coordinate and/or develop common transmission facilities for purposes of conveying
to the IESO-controlled grid, at cost, the electricity that they each generate. The application of
the regulation in question in the manner described above achieves this legislative intent and is
in the public interest.

If a transmitter, in the circumstances under consideration, is required to hold a transmission
licence, then it would become subject to the full suite of requirements and conditions that are
21
22
typically included in a transmission licence. Transmitters (who are also generators) would not
23 be open to opportunities to coordinate transmission arrangements with other generators. The
result would be that, even if such opportunities were available, each generator would
24
25
nevertheless be driven to build its own transmission facilities so as to remain within the
parameters of the Exemption Provision. The inefficient and duplicative over-development of
26
transmission infrastructure would be fundamentally at odds with the Board's objectives as a
27
regulator and, in NextEra's submission, contrary to the intention of the legislature.
28
20

Principles of Statutory Interpretation

29

5.

30

The foregoing interpretation of the Exemption Provision is in accordance with recognized
principles of statutory interpretation. The accepted approach to statutory interpretation by

31

5
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1
2

Canadian courts is characterized by what Driedger, in his authoritative text, has described as the
"modern principle" of statutory interpretation:

3
4
5
6

Today there is only one principle or approach, namely, the words of an
Act are to be read in their entire context, in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of
the Act, and the intention of Parliament.2

7 The Supreme Court of Canada recently reaffirmed this approach.3
8 Under the modern approach, "after taking into account all relevant and admissible
9 considerations, the court must adopt an interpretation that is appropriate. An appropriate
10 interpretation is one that can be justified in terms of (a) its plausibility, that is, its compliance
11 with the legislative text; (b) its efficacy, that is, its promotion of legislative intent; and (c) its
acceptability, that is, the outcome complies with accepted legal norms; it is reasonable and
12
13

just."4

14

In carrying out an analysis of the language used in a statute or a provision thereof, one
established principle that is applied by the courts and that will be relevant to the discussion
below is the presumption of coherence, which Sullivan describes as follows:

15
16

The parts are presumed to fit together logically to form a rational,
internally consistentframework; and because the framework has a
purpose, the parts are also presumed to work together dynamically, each
contributing something toward accomplishing the intended goal. This
presumption is the basis for analyzing legislative schemes, which is often
the most persuasive form of analysis. The presumption of coherence is
also expressed as a presumption against internal conflict. It is presumed

17
18
19
20
21
22
23
24
25
26
27
28

that the body of legislation enacted by a legislature does not contain
contradictions or inconsistencies. .
. 5

The interpretation set out above is internally consistent and in compliance with the text set out
in the regulation. In addition, the interpretation set out above promotes the intentions of the
legislature and is just, reasonable and in the public interest.

2

Ruth Sullivan, Sullivan on the Construction of Statutes (5th ed.), LexisNexis Canada Inc, 2008 at p. 1.
Canada (Information Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25, [2011] 2 SCR 306 at
para 27.
4Supra note 2 at p. 3.
3

s

Supra note 2 at p. 223 (emphasis added).
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1

C.

Board Staffs Interpretation is Flawed

In its Submissions in GRWLP's section 92 leave to construct proceeding (EB-2o11-0063), Board
3 staff acknowledges that GRWLP will be both a generator and a transmitter, in satisfaction of the
4
second condition of the Exemption Provision described above.6Board staff also acknowledges
5
that GRWLP will be using its transmission system to convey the electricity it produces at its
6
wind generation facility to the IESO-controlled grid.? On the reasonable assumption that
7 GRWLP would not be charging a price to itself for the transmission of electricity on its
8 transmission system, then having regard strictly to GRWLP and the electricity generated at its
9
wind facility, there is no question that the Exemption Provision would be applicable. This was
10 not disputed by Board staff.
2

11 As the Board is aware, in addition to providing transmission service in respect of the electricity
12 that will be produced at its wind generation facility, GRWLP also proposes to provide
13
transmission service in respect of electricity that will be produced by Grand Renewable Solar LP
14 ("GRSLP") at GRSLP's solar generation facility, which will be located in geographically close
15 proximity to GRWLP's wind generation facility. Electricity from both GRWLP's wind facility
16 and from GRSLP's solar facility will be conveyed by GRWLP into the IESO-controlled grid using
17
GRWLP's transmission system. Although GRWLP and GRSLP are related companies, as noted
18 above the relationship between GRWLP and GRSLP is not relevant to and has no bearing
19 whatsoever on the question of whether the Exemption Provision applies to GRWLP.
20
21
22
23
24

25
26
27
28
29

In its Submissions in EB-2o11-oo63, Board staff raises a question as to whether under these
arrangements the Exemption Provision should apply to GRWLP. In particular, Board staff
questions whether in these circumstances GRWLP would be a generator that "transmits
electricity only for the purpose of conveying it into the IESO-controlled grid".8Board staff
suggest that this question arises from uncertainty concerning whether the word "it" in this
context refers to the transmission of electricity generally, or strictly to electricity generated by
the transmitter itself (i.e. at GRWLP's wind generation facility). In its Submissions, Board staff
argue that the "most sensible interpretation" is the latter because otherwise the Exemption
Provision could apply to a transmitter despite there not being a direct connection between the
transmitter's generation facility and its transmission facilities.
6

Board Staff, Submission in the Matter of an Application by GRWLP for Leave to Construct Transmission Facilities
(EB-2011-0063), September 23, 2011 at p. 11.
Ibid.
Ibid. at p. 11.
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1 In NextEra's submission, as noted above and for the reasons that follow, Board staffs reading of
2 the word "it" in such a manner is simply not supported by the words of the Exemption Provision.
3 Moreover, Board staffs approach results in an internally inconsistent interpretation of the
4 Exemption Provision.
5 First, "electricity" is the only subject in the phrase ". . . transmits electricity only for the purpose
6 of conveying it into the IESO-controlled grid" and, as such, in a grammatical sense, "it" must
7 refer to electricity. Second, the word "electricity" is not qualified in any way that would suggest
8 that it might only refer to the electricity generated by the transmitter and not to any other
9 electricity. There is no basis in the text for implying or reading in any such qualification that
10 would narrow the scope of the meaning of "electricity" in this context, as Board staff have
11 suggested. In the absence of any such qualifying language, the word "electricity" in its ordinary
12 sense must be interpreted as referring to electricity generally.
13 In addition to considering the grammatical and ordinary sense of the language used in the
14 Exemption Provision, it is also important to recognize that Board staffs approach would result
15 in an internally inconsistent interpretation of the Exemption Provision. As noted, under the
16 modern approach to statutory interpretation, one of the principles to be applied in considering
17 the text of an impugned provision is that there will be a presumption against internal conflict
18 whereby it will be presumed that the legislation does not contain contradictions or
19 inconsistencies.9
20 On one hand, Board staff argues that it is intended that the Exemption Provision should apply
21 only in respect of the transmission of electricity into the IESO-controlled grid that the
22 transmitter has itself generated.On the other hand, the reference in section 4.0.2(1) to
23 transmitting electricity "for a price" clearly implies that a transmitter may transmit electricity
24 for a third party while being exemptfrom the requirement to hold a transmission licence. A
25 transmitter will not charge a price to itself, so the language clearly contemplates that a
26 transmitter may transmit a third party's electricity, such as that of a related or unrelated
27 generator, and be exempt from the requirement to hold a transmission licence. As noted,
28 whether or not such third party is related to the transmitter is not relevant to the analysis.
29 Not only is Board staffs interpretation of the Exemption Provision internally inconsistent, but
30 so too is the argument in its Submissions in EB-2o11-oo63. This is because Board staff in its

9

Supra note 5.

8
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1
2

Submissions acknowledges that the reference to "price" implies that an unlicensed transmitter
may provide transmission service to a third party:
The beginning of the section makes reference to transmitting electricity
for a price, if any, no greater than that required to recover all reasonable
costs. The reference to price suggests that a third party may be involved
- in other words that the transmitter is (at least potentially) conveying
someone else's electricity. Under some circumstances, then, a
transmitter that conveys electricity other than that it produces itself can
be eligible for an exemption.lo

3
4
5
6
7
8

9

10 Although Board staffs Submission recognizes that in some circumstances the exemption will
11 apply to a transmitter that conveys electricity other than that which it produces itself, Board
12
staff fails to then identify or distinguish between (a) those circumstances under which a
13
transmitter that conveys electricity other than that which it produces itself will be eligible for the
14
licence exemption from (b) those circumstances under which a transmitter that conveys
15
electricity other than that which it produces itself will notbe eligible for the licence exemption.
16
While Board staff does present a hypothetical scenario in an effort to demonstrate its concern,
17
for the reasons described by GRWLP in its Reply Submissions in EB-2011-0063 and reiterated
18
in its Argument-in-Chief in the present proceeding, that scenario is inconceivable and of
19
questionable value in the circumstances of this proceeding.11 Ultimately, the arguments made in
Board staffs Submissions in EB-2o11-0o63 fail to reconcile this fundamental inconsistency.
20
21
Accordingly, the Board should not accept the interpretation offered by Board staff.
Conclusions

22

D.

23

Based on the above consideration of the words of the Exemption Provision in their grammatical
and ordinary sense within the context of the regulatory scheme for transmission licensing, as
well as the relevant policy considerations and the objectives of the legislature, it is NextEra's
submission that GRWLP is, and should be found to be, exempt from the requirement to hold an
electricity transmission licence pursuant to section 4.0.2(1)(d)(i) of 0. Reg. 161/99.

24
25
26
27
28
29
30
31
32

The Exemption Provision sets out three conditions that must be met for the exemption to apply.
These three conditions are clear and unambiguous. Consequently, where a transmitter is a
generator and transmits for the purposes of conveying electricity both from its own generation
facility and, for a price no greater than cost, from the generation facility of a third party
generator, to the IESO-controlled grid, pursuant to the Exemption Provision the transmitter will
1°Ibid.
11See

at p. 11.
GRWLP, Applicant's Response to Intervenor Submissions (EB-2011-0063), October 7, 2011 at paras. 52-55.
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1 be exempt from the requirement to hold a transmission licence. With respect to GRWLP, which
will be a transmitter that also owns and operates a wind generation facility, and which plans to
2
transmit electricity only to the IESO-controlled grid both from its wind generation facility and,
3
4
for a price no greater than cost from GRSLP's solar generation facility, it is NextEra's
submission that all of the conditions have been met for the Exemption Provision to apply.
5
6
7
8
9

10
11

The interpretation proposed by Board staff in its Submissions in EB-2o11-oo63 is not supported
by the words of the Exemption Provision and gives rise to an internally inconsistent result.
Moreover, the approach proposed by Board staff would encourage behavior that would be
inconsistent with the Board's objectives as a regulator and which behavior was not likely the
intended objective of the legislature, namely the overbuilding of transmission infrastructure in
Ontario.

All of which is respectfully submitted tjpst day of May, 2012.

Jonathan Myers
Counsel t •NextEra Energy Canada, ULC
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