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order -- Whether these persons can raise validity of order by way of defence --

Environmental Protection Act, R.S.O. 1980, c. 141, ss. 17, 146(1a).

The appellant company owns a gold and copper mine and the appellant
P.S. isthe guiding mind of the company. After inspecting the mine, employees of
the Ontario Ministry of the Environment concluded that it was abandoned and that
transformers containing PCBs presented a risk of environmental contamination.
Despite numerous efforts to have the company take corrective action, the condition
of thesitedid not change. In 1987, the Ministry's Regional Director issued an order,
under s. 17 of the Environmental Protection Act, and required the appellants, inter
alia, to construct astorage areafor the transformers, to clean the concrete stained by
spillage of contaminated oil, and to drum the contaminated material. The appellants
did not appeal to the Environmental Appeal Board and basically el ected to disregard
the order. When charged by the Ministry with failing to comply with the order, the
appellants submitted by way of defencethat the order wasinvalid. They argued that
there were no reasonable and probable grounds, as required by s. 17(2) of the Act,
to believe that the situation at the mine constituted an environmental risk. After
examining the evidence, the trial judge concluded that only the order to drum and
store the contaminated material was valid and ordered the appellants to pay afine.
The Ontario Court (General Division) allowed the respondent's appeal with respect
to the counts relating to the failure to construct a storage area and to clean, and
dismissed the appellants appeal of the conviction. The court held that by reviewing
the validity of the order, the trial judge had exceeded his jurisdiction under the
Environmental Protection Act and encroached on the Environmental Appeal Board's

functions. The Court of Appeal affirmed that judgment.
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Held: The appeal should be dismissed.

The question of whether apenal court may determine the validity of an
administrative order on a collateral basis depends on the statute under which the
order was made. The best way to decide this question, taking both the integrity of
the administrative process and the interests of litigants into account, is to focus the
analysis on the legidature's intention as to the appropriate forum. In doing this, it
must be presumed that the legislature did not intend to deprive a person to whom an
order is directed of an opportunity to assert his or her rights. The wording of the
statute from which the power to issue the order derives, the purpose of the
legidlation, theavailability of an appeal, the nature of the collateral attack takinginto
account the appeal tribunal's expertise and raison d'étre, and the penalty on a
conviction for failing to comply with the order are all important, but not exhaustive,
factors for determining the legislature's intention. In this case, a review of the
Environmental Protection Act leads to the conclusion that the trial judge lacked
jurisdiction to rule on the validity of the order. Persons charged with failing to
comply with an order made under this legislation may not collaterally attack the
validity of the order after failing to avail themselves of the appeal mechanisms

provided by the Act.

The purpose of the Act is primarily to prevent contamination of the
province's environment. This purpose is reflected both in the scope of the powers
conferred on the Director and in the establishment of an appeal board designed to
counterbalance those powers by affording affected individuals an opportunity to
present their points of view and to assert their rights as quickly as possible.
Permitting a person to whom an order is directed to collaterally attack the order at

the stage of pena proceedings would encourage conduct contrary to the Act's
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objectives and would tend to undermine its effectiveness. In this connection, the
appellants cannot raise their right to make full answer and defence since thereis no
indicationthat the Act'sappeal processisinadequate or that the Board was powerless

to remedy the deficiency that they raise against the order.

With respect to the factor regarding the nature of collateral attack,
whether theissueislack of jurisdiction ab initio or loss of jurisdictionisirrelevant.
What isimportant is on whom the legislature intended to confer jurisdiction to hear
and determine the question raised. Since in this case the legislature set up a
specialized tribunal to hear questions relating to the environment and to take the
appropriate action necessary to prevent it from being contaminated, permitting a
penal court to answer such questions in lieu of the Environmental Appeal Board,
which was established precisely for this purpose, would undermine the scheme set
up by the Act. Lastly, the penal consequences provided by the Act -- fines-- do not
justify aconclusion that thelegislature'sintention wasto authorize collateral attacks

to the detriment of the Act's objectives and the Board's jurisdiction.
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English version of the judgment of the Court delivered by

//L’ Heureux-Dubé J.//

L’HEUREUX-DUBE J. -- This case raises the question whether and, if so, in
what circumstancesaperson charged with failing to comply with an administrative order
can collaterally attack the validity of the order. Although thisisan important question,

Canadian courts have, until now, had very few opportunities to pronounce upon it.

It should be noted at the outset that this Court has already spoken on the
possibility of collateral attacks on the validity of court orders (Wilson v. The Queen,
[1983] 2 S.C.R. 594; R. v. Litchfield, [1993] 4 S.C.R. 333; R. v. Sarson, [1996] 2 S.C.R.
223). In Litchfield, at p. 349, lacobucci J. stated the basis of the rule against collateral

attacks on court orders as follows:

Therationale behind theruleispowerful: therule seeksto maintaintherule
of law and to preserve the repute of the administration of justice. To allow
partiesto govern their affairs according to their perception of matters such
asthejurisdiction of the court issuing the order would result in uncertainty.
Further, "the orderly and functional administration of justice" requires that
court orders be considered final and binding unless they are reversed on
appeal (R. v. Pastro [(1988), 42 C.C.C. (3d) 485 (Sask. C.A.)], at p. 497).
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For thisreason, it isaso settled that, as a general rule, a superior court will
not be justified in reviewing the validity of acourt order in respect of which a contempt
charge has been laid -- see, inter alia: R. v. Domm (1996), 31 O.R. (3d) 540 (C.A.),
leave to appeal refused, [1997] 2 S.C.R. viii; Everywoman’'s Health Centre Society
(1988) v. Bridges (1990), 54 B.C.L.R. (2d) 273 (C.A.).

The question raised by the case at bar iswhether this sameimmunity should
be conferred on administrative orders in light of the major differences that can exist
between these two types of ordersin relation, inter alia, to their legal nature and the

position within the state structure of the institutions that issue them.

|. Facts

The appellant Patrick Sheridan is the guiding mind of the Consolidated
Maybrun company, which owns a gold and copper mine in Northern Ontario. After
operating for afew yearsin the early 1970s, the mine was shut down until 1975 due to
low oreprices. It wasthen reopened for 18 months before being shut down once again.

Operations at the mine have not been resumed since that time.

In 1985, employees of the Ontario Ministry of the Environment inspected
the mine. They found that the facilities had been vandalized, windows broken,
chemicals strewn about inside the laboratory, water had penetrated and was obstructing
the mine, and access to the facilities was not controlled. They also observed traces of
oil contaminated with polychlorinated biphenyls (“PCBs’) from anumber of electrical
transformerslocated both outside and insidethe buildings. Based on these observations,
they concluded that the mine was abandoned and that the transformers presented a risk

of environmental contamination.



The Ministry of the Environment accordingly contacted the appellant
company to have it take corrective action. Despite a meeting with the appellant’s
electrician, Mr. Vernon, an inspection by Ministry employeesin 1986 revea ed that the
condition of the site had not changed. Subsequent attempts by the Ministry to
communicate with the appellant in writing and by telephonewere also fruitless. Inthese
circumstances, the Ministry’ s Regional Director gave the appellants notice on April 22,
1987 of his intention to issue an order requiring that the contaminated oil stains be
cleaned up, that the transformers be stored in a secure building constructed for that
purpose and undergo a triple rinse procedure, and finally that access to the site be
secured. Thenoticea soinvited the appellantsto respond to the Director’ sintention and
make submissions concerning the proposed order within 15 days. As with the earlier
letters, the notice went unanswered, and an inspection of the mine on May 7, 1987
confirmed that no action had been taken. The appellant did not respond until May 11;
it did so through Mr. Sheridan, who expressed the opinion that the measures proposed
by the Ministry were “ridiculous’ and that it was up to the Ministry to clean up the
PCBs.

On June 2, 1987, the Director issued an order under s. 17 of the
Environmental Protection Act, R.S.0. 1980, c. 141 (now R.S.O. 1990, c. E.19). Atthe
same time, he informed the appellants of their right under s. 122 of the Environmental
Protection Act to appeal to the Environmental Appeal Board within 15 days of receiving
the order, which required the appellants Sheridan and Consolidated Maybrun to take

measures that can be summarized as follows;

1 -- Construct a storage area for the contaminated transformers in
accordance with specifications set out in the order;
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2 -- Clean or chip out the concrete surfaces where there is evidence of
spillage of liquids contaminated with PCBs;

3 -- Bag and drum the contaminated material (soil, wood and metal) and
place the drumsin a storage area on the property;

4 -- Secure and prevent entry totheareaswherethetransformersarelocated,
within seven days; and

5 -- Upon completion of the storage area, carry out thetriple rinse procedure
on the transformers.

Theappellantsbasically elected to disregard the order. Theonly actionthey
took was to secure the areas where the transformers were located and put up signs
indicating that access to the site was prohibited, although this was not done within the
prescribed time. None of the other requirements of the order were met, no appeal was

filed with the Board and no application was made for judicial review of the order.

After the appellantsfailed to act, the Ministry had the site cleaned up and a
storage area constructed for the transformers, at a cost of $131,000. The Ministry also
decidedtolay chargesunder s. 146(14) of the Environmental Protection Act, asamended
by S.0. 1986, c. 68, s. 14(1) (now s. 186(2)). These charges comprised four separate
counts. failure to construct a storage area for the transformers, failure to drum the
PCB-contaminated material, failure to clean and chip out areas of the concrete floor
stained by spillage of contaminated oil and, lastly, failure to prevent entry to the areas
where the transformers were located. No charge was laid for the failure to rinse the
transformers, as the Ministry of the Environment now considered this procedure

inadequate.
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I1. Judgments

1. Ontario Court (Provincial Division) (1992), 73 C.C.C. (3d) 268 and 76 C.C.C. (3d)
94

At trial, the appellants submitted by way of defence that the order of June
2, 1987 was invalid. In support of their position, they argued that there were no
reasonable and probable grounds, as required by s. 17(2) of the Environmental
Protection Act, to believe that the situation constituted an environmental risk. On this
point, thetrial judgewas of the opinionthat thevalidity of the order could be challenged,
but only for lack of jurisdiction. Sincethe appellants had elected not to appeal the order

to the Board, he could not rule on the merits of the order.

Nonetheless, the trial judge admitted extensive scientific evidence on the
environmental risk presented by PCBs and the appropriate means for preventing those
risks. He concluded that the order to construct a storage area could be justified only in
light of the triple rinse procedure. However, since the Ministry now considered that
procedure inadequate and had abandoned it, the judge concluded that there could be no
reasonable and probable grounds to justify construction of the storage area. Asfor the
order to clean and chip out the concrete surfaces, he also concluded that the scientific
evidence did not support the order and that the order was neither necessary nor even
desirable. Regarding the order to secure the site within seven days, he found it
unreasonablein that it did not take the nature of therisk and the characteristics of thesite

into account.

The only order the trial judge considered valid and a possible ground for

convicting the appellants was the order to drum and store the contaminated material.
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However, hefelt that it was open to the appellants to raise a defence of due diligencein
respect of this order by showing that compliance with it would entail a greater
environmental risk than non-compliance. Since they had failed to show this, the
appel lantswere convicted on thiscount alone. Consolidated Maybrunand Mr. Sheridan

were accordingly ordered to pay fines of $5,000 and $500, respectively.

2. Ontario Court (General Division) (1993), 86 C.C.C. (3d) 317

Kurisko J. allowed the respondent’s appeal with respect to the orders to
construct a storage area and clean the concrete surfaces, and dismissed the appellants
cross-appeal. In his view, the trial judge had exceeded his jurisdiction under the
Environmental Protection Act by reviewing the validity of the order on which the
charges were based. Kurisko J.’s decision was based on his understanding of the
legidature’ sintention in enacting the Environmental Protection Act in the context of a
modern industrial society concerned with protecting the environment. In hisview, the
entire procedural scheme set up by the Act shows that the legislature did not intend to
allow an accused to circumvent the Act’s appeal mechanisms and ignore an order with
impunity. These appeal mechanisms would be unnecessary if a person charged with
failing to comply with an order could collaterally attack its validity in a penal court
without appealing it in accordance with the prescribed procedure. Kurisko J. concluded
that in ruling on the validity of the order, the trial judge had encroached on the

Environmental Appeal Board' s functions.

3. Court of Appeal (1996), 105 C.C.C. (3d) 388

Laskin J.A., writing for the Court of Appeal, dismissed the appeal. In his

view, therulelaid down in Litchfield, supra, must apply, with certain restrictions, to an
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administrative order. He held that the following five factors should be considered in
determining whether acollateral attack ispermissible: (1) thewording of the statute; (2)
the purpose of the legidation; (3) the availability of an appeal; (4) the kind of collateral

attack; and (5) the penalty on a conviction for failing to comply with the order.

In the case at bar, the wording of the Act neither permits nor forbids a
collateral attack on the validity of the order. An attempt must, therefore, be made to
ascertain the legidature's intention in this respect. In his view, the objective of
environmental protection would be undermined if a court were permitted, in atrial on
acharge of non-compliancewith an order issued by the Director, to rule on the existence
of reasonable and probable grounds for making the order. The purpose of the Act isto
protect public and societal interestsby creating regulatory, rather than criminal, offences.
These provisions are intended to encourage compliance with orders for the general
welfare of society. Furthermore, the Act balances these interests with the interests of
those to whom an order is directed by providing for the possibility of an appeal within

15 days entailing a de novo hearing by the Board.

Asto the nature of the collateral attack, Laskin J.A. distinguished between
lack of jurisdiction ab initio, which can result in a collateral attack on an order, and an
error, even if unreasonable, committed by adirector in exercising hisor her jurisdiction,
whichisnot opento such an attack. He concluded that in the case at bar the Director did
have jurisdiction to make the order. On the final factor, Laskin JA. noted that the

penalty is afine rather than imprisonment.

Concerning the due diligence defence raised by the appellants, Laskin J.A.

concluded that accused persons cannot argue that an order was unreasonable or
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unfounded so asto avoid performing the obligationsimposed onthem by theorder. That

would amount to authorizing a disguised collateral attack.

1. Issues

19. The main issue concernsthe appropriate forum for determining the validity

of an administrative order. More specifically, the appeal raises two questions:

1. May persons charged with failing to comply with an order issued under
theEnvironmental Protection Act collaterally attack thevalidity of theorder
by way of defence after failing to avail themselves of the appeal

mechanisms provided by the Act?

2. If so, was the order issued against the appellantsinvalid in whole or in

part?

V. Relevant Statutory Provisions

20. Environmental Protection Act, R.S.0O. 1980, c. 141

1.--(1) InthisAct,

() “contaminant” means any solid, liquid, gas, odour, heat, sound,
vibration, radiation or combination of any of them resulting directly or
indirectly from the activities of man that may,

(i) impair the quality of the natural environment for any use that can
be made of it,

(if) causeinjury or damage to property or to plant or animal life,

(iii) cause harm or material discomfort to any person,
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(iv) adversely affect the health or impair the safety of any person,
(v) render any property or plant or animal life unfit for use by man,
(vi) causelossof enjoyment of normal use of property, or

(vii) interfere with the normal conduct of business.

16. Where any person causes or permits the deposit, addition, emission
or discharge into the natural environment of a contaminant that injures or
damages land, water, property or plant life, the Minister, where heis of the
opinion that it isin the public interest so to do, may order such personto do
all things and take all steps necessary to repair the injury or damage.

17.--(1) The Director, inthe circumstances mentioned in subsection (2),
by awritten order may require a person who owns or who has management
or control of an undertaking or property to do any one or more of the
following:

1. To have available at al times, or during such periods of time as are
specified intheorder, the equi pment, material and personnel specified
in the order at the locations specified in the order.

2. Toobtain, construct and install or modify the devices, equipment and
facilities specified in the order at the locations and in the manner
specified in the order.

3. To implement procedures specified in the order.

4. To take all steps necessary in order that procedures specified in the
order will be implemented in the event that a contaminant is
discharged into the natural environment from the undertaking or

property.

(2) The Director may make an order under this section where the
Director is of the opinion, upon reasonable and probable grounds,

(a) that the nature of the undertaking or of anything on or inthe property
issuch that if a contaminant is discharged into the natural environment
from the undertaking or from or on the property, the contaminant will
result or islikely to result in an effect mentioned in clause 1 (1) (c); and

(b) that therequirementsspecifiedintheorder are necessary or advisable
in order,

() to prevent or reduce the risk of the discharge of the
contaminant into the natural environment from the
undertaking or from or on the property, or

(i)  to prevent, decrease or eliminate an effect mentioned in
clause 1 (1) (c) that will result or that islikely to result from
the discharge of the contaminant into the natural environment
from the undertaking or from or on the property.
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122.--(1) A persontowhom an order of the Director isdirected may, by
written notice served upon the Director and the Board within fifteen days
after service upon him of acopy of the order, require ahearing by the Board.

123.--(1) A hearing by the Board shall be a new hearing and the Board
may confirm, alter or revoke the action of the Director that is the
subject-matter of the hearing and may by order direct the Director to take
such action as the Board considers the Director should take in accordance
with this Act and the regulations, and, for such purposes, the Board may
substitute its opinion for that of the Director.

(2) Any party to a hearing before the Board under this section may
appeal from its decision or order on a question of law to the Divisional
Court in accordance with the rules of court.

(3) A party to a hearing before the Board may, within thirty days
after receipt of the decision of the Board or within thirty days after final
disposition of anappeal, if any, under subsection (2), appeal inwritingtothe
Minister on any matter other than a question of law and the Minister shall
confirm, alter or revoke the decision of the Board asto the matter in appeal
as he considersin the public interest.

146. . ..

(1a) Every person who fails to comply with an order under this Act
isguilty of an offence.

(3) Every person who is guilty of an offence under subsection (1),
(1a) or (1b) or section 147aisliable on conviction for each day or part of a
day on which the offence occurs or continues to a fine of not more than
$5,000 on afirst conviction and not more than $10,000 on each subsequent
conviction.

(4) Whereacorporation isconvicted of an offence under subsection
(2), (1a) or (1b), the maximum fine that may be imposed for each day or part
of a day on which the offence occurs or continues is $25,000 on a first
conviction and $50,000 on each subsequent conviction and not as provided
in subsection (3).

V. Anaysis

1. General Comments
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Beforetrying to answer the question raised by thisappeal, it may be helpful

to define its parameters somewhat and review the context in which this question arises.

It must be mentioned at the outset that the issuesinvolved in the question of
“collateral attacks’ on administrative orders are different from those traditionally
encountered in the judicial review context. Cases involving the superintending and
reforming power of the superior courts are generally concerned with determining
whether courts must show deference in reviewing a decision by an administrative
tribunal. Although administrative orderslike the onein the case at bar can be subject to
judicial review by the superior courts, the problem before us presupposes, inter alia, that
the affected party did not apply for review. Thus, the question that arises is, instead,
whether a penal court, which is not necessarily a superior court, can determine the
validity of an administrative order when the case before it concerns primarily a charge

of apenal nature.

Admittedly, the issue before this Court involves considerations that are not
entirely foreign to those which inform the superintending and reforming power of the
superior courts. In both cases, the lawfulness of government actionsis at issue. Inthe
United States, the question of collateral attacks in penal proceedings has been resolved
by means of the “exhaustion doctrine”, which is intended primarily to protect the
integrity of administrative mechanisms set up by law. See, in particular, McGee v.
United Sates, 402 U.S. 479 (1971). Our own administrative law recognizes a similar
doctrine relating to the discretion enjoyed by the superior courts in exercising their
superintending and reforming power. See: Harelkin v. University of Regina, [1979] 2
S.C.R. 561; Commission des accidents du travail du Québec v. Valade, [1982] 1 S.C.R.
1103; Abel Skiver Farm Corp. v. Town of Sainte-Foy, [1983] 1 S.C.R. 403; Canadian
Pacific Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3. Although | will be discussing
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the American case law on collateral attacks below, | ssmply point out herethat it would
be wrong to think that the considerations underlying the exhaustion doctrine in the
judicia review context are irrelevant to the issue before this Court. However, thisis
insufficient to deprive the problem submitted to the Court of itsinherent originality and
permit it to be resolved by directly transposing principles developed in another context,

i.e. the superintending and reviewing power of superior courts.

On the other hand, while it is true that the instant case does not arisein a
judicial review context, it does not involve a court sitting on appeal from an
administrative decision either. Indeed, the question of collateral attacks clearly arises
precisely when the relevant statute provides for no right of appeal to the court
responsiblefor trying the charge. Aswill be seen below, this does not necessarily mean
that no appeal otherwise lies to another forum or that the existence of such aright of
appeal is not a relevant factor. However, the problem raised by collateral attacks
requires us, at the outset, to take into account the legislature’ s decision not to confer the
power to hear an appeal from the administrative order on the court responsible for
hearing the charge. From this perspective, the question is, accordingly, the extent to
which, where no right of appeal confers express jurisdiction on thetria judge, therule
of law enables a penal court, here a provincial court, to consider the validity of an

administrative order where a person is charged with failing to comply with such order.

The rule of law viewed, in particular, as the submission of the executive
branch to the authority of thelaw, isclearly an essential component of our constitutional
structure. This principle requires that it be open to concerned citizens to bring the
excesses of government to the attention of the courts, especially where penal sanctions
areinvolved. It explainsinter alia why aparty against whom aregulatory provision is

raised may collaterally attack the validity of the provision, asis generally the case, for
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example, with municipal by-laws -- see R. v. Greenbaum, [1993] 1 S.C.R. 674; R. v.
Sharma, [1993] 1 S.C.R. 650; Khanna v. Procureur général du Québec (1984), 10
Admin. L.R. 210 (Que. C.A.); aswell as R. v. Rice, [1980] C.A. 310, concerning a
regulation enacted by a band council. However, the rule of law does not imply that the
procedures for achieving it can be disregarded, nor does it necessarily empower an
individual to apply to whatever forum he or she wishesin order to enforce compliance

with it.

Finally, in resolving the problem of collateral attacks on administrative
orders, it is necessary to bear in mind the role and importance of administrative
structures in the organization of the various sectors of activity characteristic of
contemporary society. The growing number of regulatory mechanisms and the
corresponding administrative structures are a reflection of the state’ s will to intervene
in spheres of activity, such as economics, communications media, health technology or
the environment, whose growing complexity requires constantly evolving expertise and
normative instruments permitting a pointed and rapid intervention consistent with the
specific circumstances of the situation. The effectiveness of these instruments depends
to alarge extent on the penal sanctionsthat ensure their authority. As Cory J. wrote in

R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, at p. 233:

The realities and complexities of a modern industrial society coupled
with the very real need to protect al of society and particularly its
vulnerable members, emphasize the critical importance of regulatory
offences in Canadatoday. Our country simply could not function without
extensive regulatory legislation.

Inorder to ensuretheintegrity of theseadministrativestructures, whileat the
same time seeking to protect the rights of individuals affected by government actions,

the legidature isfree to set up internal mechanisms and establish appropriate forums to
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enable such individualsto assert their rights. 1n considering the requirements resulting
from the rule of law and the rights of a person accused of non-compliance with an
administrative order, it isimportant not to isolate the penal proceedings from the whole

of the process established by the legislature.

2. Applicable Principles

(@) The CaseLaw

As Laskin JA. pointed out, the Canadian case law relating to collateral
attacks on administrative ordersis surprisingly sparse. It does, however, contain some

principles for determining the appropriate response to the problem at issue here.

In R. v. Campbell Chevrolet Ltd. (1984), 14 C.E.L.R. 25 (Ont. Prov. Ct.),
Geiger Prov. Ct. J. held that aperson charged with failing to comply with an order issued
under s. 6 of the Environmental Protection Act cannot raise the validity of the order by
way of defence. In hisview, personsto whom such an order is directed should instead
avail themselves of their right under the Act to appeal to the Board, and then to the

Divisiona Court.

ThedecisioninR. v. CanchemInc. (1989),4 C.E.L.R.(N.S.) 237 (N.S. Prov.
Ct.), also appearsto be unfavourableto collateral attacksin penal proceedingsfor failing
to comply with an administrative order. Although the decision is not explicit on this
point, it should be noted that the Environmental Protection Act, S.N.S. 1973, c. 6, which
was at issueinthat case, provided, ins. 53, for aright to appeal the administrative order.

According to the section in question, ajudge sitting on appeal and whose decision was
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final, could rule on any question of law or fact, including whether or not the order was

necessary to protect the environment.

The appellants refer to the comments of Saunders J. in Re Mac's
Convenience Sores Inc. and Minister of the Environment for Ontario (1984), 48 O.R.
(2d) 9 (Div. Ct.). Saunders J. wrote the following about the power under s. 16 of the

Environmental Protection Act to order the clean-up of contaminated soil, at p. 13:

If the Minister has the work done, he may only recover his costs in a
court of competent jurisdiction if he has made a s. 143 order. In this case,
the power to make as. 143 order isbased on the Minister having “authority”
to makethes. 16 order. Inan action by the Minister to recover his costs, it
would be open to the applicants to assert that they had not caused or
permitted the emission and that the s. 16 order was therefore made without
authority. Similarly, it would be my opinion, having regard to the subject
matter and the pattern of the legislation, that aperson prosecuted for failure
to comply with the s. 16 order could defend on the ground that the pollution
was not caused or permitted by him. [Emphasis added.]

In the instant case, Laskin J.A. dismissed this passage as mere obiter. He
also distinguished the case at bar on the basis that, at the time the decision in Re Mac’s
Convenience Stores was rendered, there was no right to appeal an order issued under

s. 16, which is not the case here. Thisis, indeed, asignificant difference.

Finally, there is the decision of the Alberta Court of Appeal in R. v. Al
Klippert Ltd. (1996), 43 Alta. L.R. (3d) 225, rendered shortly after the Ontario Court of
Apped’s decision in the case at bar. Given that the case in question has also been
appealed to this Court, | will, of course, limit my comments on the decision, in which
Conrad J.A., speaking for the majority, authorized a collateral attack on an order issued
pursuant to the Alberta Planning Act. Although she did not dismiss Laskin JA.'s

analysisin the instant case, Conrad J.A. concluded that the Planning Act should not be
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interpreted as conferring any immunity whatsoever from adevel opment officer’ sorder.
Sheredlied, in particular, on the fact that the Act did not declare such an order to befinal
andthat, in her view, ajudgeresponsiblefor trying acharge of non-complianceis, at any

rate, called upon to rule on issues relating to land-use planning at the sentencing stage.

It can be seen from this survey of the Canadian case law that, in most of the
cases, the existence of aright to appeal the order on which the penal chargeswere based
appearsto have been an important, if not decisive, factor. Aswill be seen below, while
this factor cannot be decisive in itself, it is nonetheless a key element of the analysis.
This factor is aso central to the American case law, which, as aready mentioned, is

based on the exhaustion doctrine. It is, therefore, appropriate to take a brief ook at it.

In Yakus v. United Sates, 321 U.S. 414 (1944), the appellant was charged
with violating an order fixing wartime meat prices and sought to challenge the validity
of the order by way of defence. Since the statute expressly established an appeal
mechanism for challenging the order, the Supreme Court held that a person could not
disregard this procedure and elect instead to attack the order in a tria for
non-compliance. It wrote in this respect that a prohibition on attacking the order “is
objectionableonly if by statutory command or in operationit will deny, to those charged

withviolations, an adequate opportunity to be heard on the question of validity” (p. 446).

The rule against collateral attacks was tempered somewhat in McKart v.
United States, 395 U.S. 185 (1969), which concerned a charge of failing to report for
military service. The appellant wished to benefit from an exemption then conferred on
afamily’s sole surviving son and challenged the validity of the military order on this
basis. Inlight, in particular, of thefact that the appellant was liableto imprisonment, the

court authorized the collateral attack on the basis that it would not jeopardize the
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integrity of the administrative process. However, it was careful to reiterate the general

rule against such attacks on the basis of the exhaustion doctrine, as follows, at p. 195:

A complaining party may be successful in vindicating his rights in the
administrative process. If he is required to pursue his administrative
remedies, the courts may never have to intervene. And notions of
administrative autonomy require that the agency be given a chance to
discover and correct itsown errors. Finally, it is possible that frequent and
deliberate flouting of administrative processes could weaken the
effectiveness of an agency by encouraging people to ignore its procedures.

Thelater cases confirmed the great rel uctance of the United States Supreme
Court to permit the invalidity of an administrative order to be raised by way of defence
to achargeof violating the order. See, in particular, McGee v. United Sates, supra, and

United Sates v. Mendoza-Lopez, 481 U.S. 828 (1987).

As can be seen from the above passage, the exhaustion doctrineis based on
aset of considerations, including the efficient use of judicial resourcesand preservation
of theintegrity of theadministrative process. Onthelatter factor, itisimpossibleto fully
dissociate the exhaustion doctrine from the concern to respect thelegislature’ sintention
in the establishing of the administrative structure and the appeal mechanisms it
comprises. Althoughitisinappropriate, for the reasons set out above (para. 23), to apply
the exhaustion doctrine to settle the collateral attack issue in Canada, it is, on the other
hand, entirely appropriate to inquire into the legislature' s intention for the purpose of

determining the appropriate forum to decide whether an administrative order isvalid.

Furthermore, this is the approach that was adopted quite recently in the
United Kingdom by the House of Lords in R. v. Wicks, [1997] 2 W.L.R. 876. The
respondent was charged with failing to comply with ademolition order issued under the

Town and Country Planning Act 1990 and later upheld on appeal by the Secretary of
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State. In apenal court, he argued by way of defence that the order was invalid. The
House of Lordsheld that, in light of thefull appeal mechanism provided for inthe Town
and Country Planning Act 1990, Parliament’ sintention was to bar courts hearing penal
matters from reviewing the validity of the order. Lord Hoffmann wrote the following
on thissubject: “The question must depend entirely upon the construction of the statute

under which the prosecution is brought” (p. 891). | am proposing a similar approach.

It should also be noted that, in concurring reasons, Lord Nicholls of
Birkenhead expressed doubt, at p. 884, as to the wisdom of distinguishing “ patent”
invalidity from“latent” invalidity. In so doing, he seemsto haveimplicitly rejected the
reasoning previously adopted by the House of Lords in Director of Public
Prosecutions v. Head, [1959] A.C. 83, which the appellants relied on in this Court.

(b) Determining the L egislature’s Intention as to the Appropriate Forum

In his treatise on administrative law (Administrative Law (3rd ed. 1996)),
Professor David Mullan suggeststhat the validity of government acts can just aswell be

raised directly as collaterally. He wrote the following, inter alia, at p. 490:

The essence of collateral attack isinvalidity or an absence of jurisdiction.
Decisions or orders made or actions taken without jurisdiction or in excess
of jurisdiction are nullities which cannot be relied upon as a justification;
they have no legally recognized existence.

Although this proposition is sound, as is usually the case in regulatory
matters, it isfar too general in scopeto be applied in al circumstances. Taken literally,
it would imply that a person to whom an order is directed is entirely free, rather than

having recourseto the established proceduresfor challenging the order, to wait for penal
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chargesto belaid before challenging itsvalidity. Such asolutionwould obviously have
serious ramifications for both the government and society in general. Aside from the
danger that administrative tribunals would be discredited, increasing recourse to penal
sanctionswould result. Rather than promoting co-operation and conciliation, which are
among the basic objectives of such administrative mechanisms, this would result in a
hardening of relations between governments and citizens. In many cases, this would
seriously underminethe effectiveness of administrative schemes designed to respond to
situations requiring immediate remedial action, as is often the case, for example, in

environmental matters.

Nor should it be forgotten that the goal of many such administrative
structuresisto draw on expert knowledge by creating specialized tribunals. Permitting
citizensto circumvent these tribunals and transfer the debate to the judicial arena could
lead the courts to rule on matters that they are not best suited to decide. Due to the
importance of administrative structuresfor the organization of the activities of asociety
such as ours, the scope of Professor Mullan’s statement must, therefore, be tempered

considerably, especialy where a structure with a full appeal mechanism isinvolved.

These comments should in no way be interpreted as minimizing the
importance of ensuring that the government exercises its powers within the limits
prescribed by law or that appropriate remedies are available for citizens to assert their
rights. However, they imply that one must show caution and judgment in order to take
into account the legidlator’s intention as to the appropriate forum. In considering the
importance of ensuring that the government stayswithin the limitsfixed by law and the
need to permit citizens affected by a government action to fully assert their rights, itis
important not to isolate the penal process from the overall process established by the

legidlature. Based on commentators and case law, | am satisfied that the best way to
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decide the question, taking both the integrity of the administrative process and the

interests of litigants into account, isto focus the analysis on the legislature’ s intention.

Laskin JA., writing for the Court of Appeal, proposed five factors to be
considered in determining whether a court can rule on the validity of an administrative
order collaterally attacked in penal proceedings. (1) the wording of the statute from
which the power to issue the order derives; (2) the purpose of the legidation; (3) the
availability of an appeal; (4) the nature of collatera attack; and (5) the penalty on a

conviction for failing to comply with the order.

Subject to the comments below on the fourth factor, this approach seemsto
me to be satisfactory, provided, however, that it reflects a general approach aimed at
determining the legidlature's intention as to the appropriate forum. From this
perspective, the factors set out above are not independent and absolute criteria, but
important clues, among others, for determining thelegislature sintention. Indoingthis,
it must, inter alia, be presumed that the legislature did not intend to deprive citizens
affected by government actions of an adequate opportunity to raise the validity of the
order. The interpretation process must, therefore, determine not whether a person can
challenge the validity of an order that affects his or her rights, but whether the law

prescribes a specific forum for doing so.

The basis for my reservation concerning the fourth factor is that the Court
of Appeal, in answering the question as to the nature of the collateral attack, suggests
that a distinction be drawn between invalidity for lack of jurisdiction ab initio and
invalidity resulting from loss of jurisdiction, which is not open to a collateral attack.

However, it is not clear that this distinction can always be drawn in practice, nor is it
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clear how it really makes it possible to determine the legidature’ s intention as to the

appropriate forum.

As regards the problems raised by the dichotomy between lack of
jurisdiction and loss of jurisdiction, it must be recognized that the distinction between
an order in respect of which an agent of the state lacks jurisdiction from the outset and
an order that is so unreasonable asto result in aloss of jurisdiction, isnot the easiest one
todraw. Since U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, the judgments of
this Court have shown the clearest possible determination to avoid the problems

connected with this type of distinction.

However, Laskin J.A.’ sapproach to the nature of the collateral attack hasan
even more fundamental flaw. The distinction he proposes implies an approach that
focuses exclusively on the jurisdiction of the authority that issued the order and
disregards any relationship between the kind of collateral attack and the jurisdiction or
raison d' étre of the appeal tribunal. The jurisdiction of the authority that issued the
order is, of course, relevant to the case, since it is the subject of the attack. However,
what this Court must do is determine the forum in which the attack should be made,
assuming for discussion purposes that the order does in fact contain a jurisdictional
defect. Where the legidature has established an administrative appeal tribunal, it must
be asked whether it intended that tribunal to havejurisdiction, to the exclusion of apenal
court, to determine the validity of the impugned order. For this purpose, the nature of
the collateral attack is, of course, relevant to determine not whether it raises an excess
or lack of jurisdiction on the part of the agent or official who issued the administrative
order, but rather to determine whether the attack involves considerationsthat fall within
thejurisdiction conferred by statute on the appeal tribunal. Wherethe appropriateforum

must be determined, it is, indeed, the jurisdiction of the appeal tribunal that is at issue
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rather than that of the Director, even though it is the Director’s jurisdiction that is

attacked.

Thus, where an attack on an order requires the consideration of factors that
fall within the specific expertise of an administrative appeal tribunal, this is a strong
indication that the legislature wanted that tribunal to decide the question rather than a
court of pena jurisdiction. Conversely, where an attack on an order is based on
considerations which are foreign to an administrative appeal tribunal’s expertise or
raison d’ étre, thissuggests, although it isnot conclusiveinitself, that thelegislature did
not intend to reserve the exclusive authority to rule on the validity of the order to that
tribunal. Thisanaysis must be conducted in light of the specific characteristics of each
administrative scheme. An approach, such asthe one suggested by the Court of Appeal,
aimed at establishing ageneral rulerelating to the nature of the attack does not recognize

the importance that must be given to the legislature s intention.

| would, accordingly reformulate the fourth factor suggested by the Court of
Appeal to take into account the nature of the collateral attack in light of the appeal

tribunal’ s expertise and raison d’ étre.

(c) Conclusion

In summary, the question whether a penal court may determine the validity
of an administrative order on a collateral basis depends on the statute under which the
order was made and must be answered in light of the legidature’ s intention as to the
appropriate forum. Indoing this, it must be presumed that the legislature did not intend
to deprive a person to whom an order is directed of an opportunity to assert his or her

rights. For this purpose, the five factors suggested by the Court of Appeal, as
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reformulated here, constitute important cluesfor determining the legislature sintention

asto the appropriate forum for raising the validity of an administrative order.

3. Application of the Principles to the Case at Bar

The purpose of the Environmental Protection Act is “to provide for the
protection and conservation of the natural environment” (s. 2). It accordingly confers
on the directors appointed by the Minister under the Act a certain number of powers of
a considerable scope which are essentially preventive in nature. Thus, under s. 7, the
Director is authorized to issue a stop order requiring the cessation of any activity
resulting in the discharge of contaminants that constitute, or the level of which
constitutes, adanger to human life or health. Furthermore, the construction or alteration
of any plant, structure or apparatus that may discharge a contaminant into the
environment, or any alteration of aprocessor rate of production entailing the discharge
of contaminants into the environment, is subject to prior approval by the Director by
means of acertificate (s. 8). Finally, s. 17 authorizesthe Director to order the owner of,
or person who controls, an undertaking or property to take stepsto prevent or reduce the
risk of environmental contamination. These are clearly broad powers that are, where
ss. 7 and 17 are concerned, subject only to the condition that the Director base such a
decision on reasonable and probabl e grounds that thereisarisk of contamination based

on the definition of the word “contaminant” in s. 1 of the Act.

The very fact that the Act gives the Director a certain number of powers of
a preventive nature, including those set out in s. 17, which are at issue here, isaclear
indication that the purpose of the Act isnot just to remedy environmental contamination,
but also to prevent it. This purpose must, therefore, be bornein mind ininterpreting the

scheme and procedures established by the Act.
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It istruethat the Act also hasaremedia dimension. Thus, it conferson the
Minister a power, now exercised by the Director under the present s. 17 (R.S.O. 1990,
c. E.19), to order repairs where a contaminant is emitted or discharged into the
environment (s. 16). Thispower to order repairs, like the fact that s. 143 authorizesthe
government, as it did in the case at bar, to take any necessary action to protect the
environment and bring proceedingsto recover any amounts disbursed, cannot beread as
reducing theimportance of the Act’ s preventive purpose. Onthecontrary, itismy view
that s. 143 shows the concern of the legidature with giving the government the tools
needed to guarantee prompt compliance with ordersissued under the Act, sinceaperson
to whom an order is directed could be required to bear the cost of any steps he or she

neglects or refuses to take.

However, a person affected by a decision of the Director is not without
recourse under the Act. On the contrary, ss. 120 et seq. of the Act provide for the
creation of an Environmental Appeal Board, whose sole functionisto hear appealsfrom
decisions of the Director. In particular, s. 122 authorizes a person to whom an order is
directed to appeal to the Board within 15 days after service of the order. Sitting as a
panel of three, the Board has full power to review the Director’ s decision and take any
action it deems necessary and may substitute its own opinion for that of the Director
(s. 123). It is, therefore, a de novo process whose purpose is to permit the Director’s
decision to be reviewed in light of submissions by the affected party. Furthermore,
should this party not be satisfied with the outcome, he or she has aright of appeal to the
Divisional Court on aquestion of law, and aright of appeal to the Minister on any other

matter.
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In establishing this process, the legislature clearly intended to set up a
complete procedure, independent of any right to apply to a superior court for review, in
order to ensure that there would be arapid and effective meansto resolve any disputes
that might arise between the Director and the personsto whom an order isdirected. The
decision to establish a specialized tribunal reflects the complex and technical nature of
guestionsthat might be raised regarding the nature and extent of contamination, and the
appropriate action to take. In thisrespect, the Board plays arole that is essential if the
system is to be effective, while at the same time ensuring a balance between the

conflicting interests involved in environmental protection.

Finally, the Act establishes a penal remedy for failing to comply with an
order issued by the Director (s. 146(1a)). The question in the case at bar is whether a
person who has not challenged an order through the Board’ s appeal process may, once

charged, raise the validity of the order by way of defence.

Since the legidlation does not give an express answer to this question, it is
necessary to look for a solution that appears most consistent with the legidature’s
intention. Itisclear from areview of the Environmental Protection Act that its purpose
isnot ssimply to repair damage to the environment resulting from human activity, even
if weassumethat repairswill alwaysbepossible, but primarily to prevent contamination
of the province's environment. Such a purpose requires rapid and effective meansin
order to ensure that any necessary action is taken promptly. This purpose is reflected
both in the scope of the powers conferred on the Director and in the establishment of an
appeal procedure designed to counterbal ance the broad powersconferred onthe Director
by affording affected individual san opportunity to present their pointsof view and assert

their rights as quickly as possible. AsKurisko J. stated in this case (at p. 341):
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It is vital that enforcement of the director’s orders under s. 17 be
addressed speedily, expertly and effectively while at the same time
respecting the private rights and interests of the individuals to whom such

orders apply. This has been achieved by the enactment of the three-tier
appeal structure set out in s. 123.

In the case at bar, the appellants el ected to disregard not only the order, but
also the appeal mechanism, preferring to wait until charges had been laid before
asserting their position. Eleven years later, these proceedings are still in progress, and
the appellants are still arguing that the order ought never to have beenissued. It seems
clear to methat the Board could have dealt with this entire matter morerapidly and more
sensibly. The appellants’ attitude forced the government to undertake the necessary
measuresto prevent aPCB spill. Whilethe Act does contemplate such course of action,
it cannot be said to encourageit. | agreewith Laskin J.A. of the Ontario Court of Appeal
that to permit the appellants to collaterally attack the order at the stage of penal
proceedings would encourage conduct contrary to the Act’ s objectives and would tend

to undermine its effectiveness.

Furthermore, in this connection, the appellants cannot raise their right to
make full answer and defence without showing that the Act is deficient in this respect
or that the government’s actions had the effect, in practice, of depriving them of this
right. Y et, thereisno indication that the Act’ sappeal processwasinadequate or that the

Board was powerless to remedy the deficiency that they now raise against the order.

This leads me to the factor regarding the nature of collateral attack, which
| discussed above. At trial, the appellants sought to show that the order was invalid
becauseit could not be based on reasonabl e and probabl e groundsto believe, asrequired
by s. 17, that there was a danger of environmental contamination. In accepting this

submission, thetrial judge reviewed the expert evidence on the dangers of PCBsand on
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the best way to prevent those dangers. On the basis of this evidence, he found that the
order to construct a storage area for the transformers was unfounded, as was the order
to clean the concrete surfaces stained with contaminated oil. In hisopinion, thecleaning
and chipping could cause the release of contaminated particles and would therefore
constitute a more serious environmental risk. However, in my view, there is no doubt
that thisisthe very type of question the Board was established to answer. Asmentioned
above, whether the issue is lack of jurisdiction ab initio or loss of jurisdiction is
irrdlevant. What isimportant ison whom the legislature intended to confer jurisdiction
to hear and determine the question raised. Inthe case at bar, the answer to this question
isnotindoubt. Thelegislature set up aspecialized tribunal to hear questionsrelating to
the environment and to take the appropriate action necessary to prevent it from being
contaminated. | do not see how a penal court could be permitted to answer such
guestionsin lieu of the Environmental Appeal Board, which was established precisely

for this purpose, without undermining the scheme set up by the Act.

All that remainsto beconsidered isthefinal factor suggested by LaskinJ.A.:
the penal consequences for the accused. Here, the Act provides for afine of not more
than $5,000 for an individual and of not more than $25,000 for a corporation. This
maximum amount for a first offence is doubled in the event of a subsequent offence.
Although these amounts are not insignificant, no minimum fine is prescribed and
imprisonment is not an option, at least as a direct sanction for violating the
Environmental Protection Act. However harsh these measures might be considered to
be, they are not sufficient to justify a conclusion that the legislature’ s intention was to
authorize collateral attacks to the detriment of the Act’s objectives and the Board's

jurisdiction.
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In concluding, | cannot refrain from pointing out that the appellants, by
systematically refusing to co-operate with the Ministry of the Environment and to
participate in any dialogue, have shown an inflexible attitude for which they must now
bear the consequences. Such an attitude serves neither the interests of society in
environmental protection nor the interests of those who are subject to administrative
orders. While penal sanctions will, perhaps, always be a necessary component of any
regulatory scheme, they must not become the principal or a customary instrument for

relations between the government and its citizens.

V1. Disposition

Considering the purpose of the Environmental Protection Act and the
procedural mechanisms established to guarantee that a person to whom an order is
directed can assert his or her rights, | conclude that persons charged with failing to
comply with an order issued under the Act cannot attack the validity of the order by way
of defenceafter failing to avail themsel vesof the appeal mechanismsavailable under the

Act. Thetria judge accordingly lacked jurisdiction to rule on the validity of the order.

For these reasons, | would uphold the Court of Appeal’s decision and

dismiss the appeal .

Appeal dismissed.
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