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IN THE MATTER OF the Ontario Energy Board Act, 1998, 5.0. 1998, c. 15, Schedule B;

AND IN THE MATTER OF an application by Hydro One Networks Inc. for an order
granting leave to construct to upgrade existing transmission line facilities.

AFFIDAVIT OF CHIEF JOE MISKOKOMON

I, Joe Miskokomon, Chief of the Chippewas of the Thames First Nation,
MAKE OATH AND SAY:

1. | am a citizen and the duly elected Chief of the Chippewas of the Thames
First Nation (“COTTFN”), and as such | have personal knowledge of the facts set out
herein, except where the facts are stated to be based on information and belief, in

which case | believe that the facts as stated are true.

2. | was first elected Chief of COTTFN in July 1995. | have since been re-
elected for 5 non-consecutive terms. In my capacity as Chief of COTTFN | am involved in
many Aboriginal rights initiatives to assert and protect COTTFN’s Aboriginal and Treaty
rights. | am authorized to speak for and on behalf of COTTFN and its members to
express our concerns and to assert our rights and interests to government

representatives and industry proponents.

3. | understand that Hydro One Networks Inc. (“Hydro One”) has applied to
the OEB for an order granting leave to construct to upgrade approximately 70
kilometres of existing 230 kV double circuit transmission lines between Lambton TS and
Macksville Junction with a new higher capacity conductor and to replace existing

insulators and associated hardware (“Project”).

4, | am swearing this affidavit in support of COTTFN’s assertion that Hydro
One’s Project triggers the Ontario Crown’s duties to consult and accommodate COTTFN,
to provide the OEB with our community’s perspective on how the Project may adversely

impact our constitutionally protected rights, and to explain why COTTFN takes the
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position that we have not been adequately consulted and accommodated in respect of

the Project.

5. For the reasons that | set out below, Hydro One’s Lambton TS to
Longwood TS transmission line (“Transmission Line”) is currently infringing our
Aboriginal and Treaty rights, and COTTFN is concerned that the Project has the potential
to cause new and further adverse impacts on our Aboriginal and Treaty rights. COTTFN

has not been adequately consulted or accommodated in respect of the Project.

Chippewa of the Thames First Nation’s Aboriginal and Treaty Rights

6. In the context of Hydro One’s proposed Project, COTTFN asserts that it
has existing Aboriginal harvesting rights in its traditional territory, and that it has
Aboriginal title to or at minimum an Aboriginal right to use the air space over the lands

in its traditional territory. COTTFN also has an exclusive Treaty right to use and enjoy its

reserve.

7. As a corollary of its rights COTTFN asserts that a part of any revenues
generated from the transmission of electricity through its traditional territory should be

shared with COTTFN members.

8. COTTFN is an Indian “Band” as defined by the Indian Act, R.S.C. 1985, c.I-
5, as amended and our members are “aboriginal peoples of Canada” within the meaning
of section 35 of the Constitution Act, 1982. Our reserve is located in southwestern

Ontario west of the City of London in part of our traditional territory.

9. The Chippewas of the Thames are descendents from a part of the
Anishinaabe Nation in southwestern Ontario (collectively referred to as Chippewa or
Ojibwa). Our ancestors occupied southwestern Ontario and the Great Lakes long before
Europeans settled the area. They migrated into and established communities in

southwestern Ontario at the beginning of the 18™ century. Our traditional territory,
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which was inhabited by our ancestors, is depicted in a map which is attached to my

affidavit as Exhibit “A”.

10. By the early 1800s our ancestors had established 4-6 territorial
communities, each occupying distinct geographic areas that were associated with major
watersheds and lakeshores. Two large communities occupied the shore of Lake St. Clair
and the St. Clair River as well as the interior Thames River. The Chippewas of the
Thames are descendents from the Thames River community. Another community, the
Big Bear Creek Ojibwa, resided along the Sydenham River. Descendents of that

community are now part of COTTFN.

11. Each Chippewa community had a home range or a defined area in which
it would harvest resources. While fixed, permanent settlements (i.e. villages) did not
exist, each community had several areas that it would seasonally occupy and central
places that defined the heart or core of its territory or range. Each community had a
sense of ownership over the resources in those areas. Attached to my affidavit as
Exhibit “B” is a research paper prepared by Professor Neal Ferris, the Lawson Chair of
Canadian Archaeology, Department of Anthropology/Museum of Ontario Archaeology,
University of Western Ontario, in which Professor Ferris describes our ancestors’ way of
life and seasonal harvesting cycles. A map of the traditional areas of Chippewa

communities in southwestern Ontario in the 1800s is located on page 3 of Exhibit “B”.

12, Our ancestors survived off the land through several seasonal harvesting
activities, including hunting (including migratory birds), fishing, trapping, gathering
animals, plants, minerals, and oil, growing corn and harvesting maple sugar. Their
harvesting activities exploited the full range of seasonally abundant resources in their
territorial home ranges. Our ancestors also grew agricultural crops to supplement other

food sources.

13. A critical element of our ancestors’ way of life was mobility and ongoing

access to seasonally abundant resources throughout their territorial home ranges.
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Groups, families or individual Chippewas traveled between four to five settlement
camps at different locales within each community’s home range over the course of a

year.

14, Our ancestors’ seasonal harvesting cycles and the mobility required to
access parts of our territory to harvest resources on a seasonal basis were an integral
part of their way of life and worldview. At p. 8 of his research paper, Professor Ferris

concludes that:

For the Ojibwa, mobility and hunting were as much dimensions of self-
identity as language and belief systems. Indeed, daily living was really
identity experienced across and read into the landscape of mobility, and
reinforced as distinct when compared with other, more settled Native
and non-Native communities.

15. Our ancestors continued their seasonal harvesting cycles throughout the
19" century following the arrival and settlement of Europeans. Our ancestors did not
abandon their sense of self that was intimately tied to their mobility and seasonal

harvesting practices carried out across their territorial home range.
16. These activities continue to be integral to COTTFN’s distinctive culture.

17. It is on the basis of our ancestors’ occupation and use of our traditional
territory prior and subsequent to the arrival of Europeans that we assert Aboriginal
rights to all of our traditional harvesting activities in our traditional territory, and
Aboriginal title over parts of our traditional territory that were never ceded or
surrendered to the Crown. These Aboriginal rights are constitutionally protected under

section 35 of the Constitution Act, 1982.

18. Beginning in 1818, the chiefs of the Chippewa communities residing in
southwestern Ontario entered into nation-to-nation negotiations with the British

Crown. The spirit and intent of the negotiations were to provide the Crown with much
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needed land for settlement and agricultural purposes while protecting our ancestors’

traditional way of life.

19. The Chippewa Chiefs of the day entered into an oral treaty with
representatives of the British Crown in 1818. The terms of the oral treaty were set out
(and modified without consent) by representatives of the British Crown in written
“provisional” treaties in 1819 (Treaty No. 21), in 1820 (Treaty No. 280%), and a final
treaty in 1822 (Treaty No. 25). Attached to my affidavit as Exhibit “C”, “D”, “E”, and
“F”, respectively, are copies of notes taken of the oral treaty concluded in 1818, Treaty

No. 21, Treaty No. 208, and Treaty No. 25.

20. The written text of Treaty No. 25 provides that our ancestors agreed to
“surrender to His said late Majesty and His successors, without limitation, or
reservation, all that parcel or tract of land lying on the northerly side of the River
Thames, in the London and Western Districts of the Province aforesaid, containing
about five hundred and eighty thousand acres, and hereinafter more particularly
described”. While there is no mention of reserves in the written text of Treaty No. 25,
there is no dispute that the previous treaties reserved lands for each community and
recognized our ancestors’ exclusive rights to those unceded lands. A portion of the lands

reserved under the treaties make up COTTFN’s present-day reserve.

21. The text of Treaty No. 25 was written by representatives of the Crown
having regard to European concepts of property law and ownership. These concepts
were not known or understood by our ancestors that executed the Treaty. Our
ancestors would not, therefore, have understood, negotiated, agreed to or interpreted |
the Treaty having regard to European concepts of property and ownership.

22, Our ancestors understood what was being negotiated and what they

ultimately agreed to through the lenses of our worldview and our seasonal relationship

with our lands, waters, and natural resources.
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23, Professor Ferris concludes that the Big Bear Creek Ojibwa would have
understood the surrender of land and reserves created by the treaties to preserve our
harvesting rights throughout our traditional territory rather than limiting harvesting

activities to the four corners of our reserves:

...Beyond the stretch of river where warm weather settlements could be
found, the community would also have assumed the area would have
captured seasonally important camps (i.e., sugaring camps), and fixed
locales on the landscape of cultural significance such as burial grounds. In
addition, the general area would have been viewed as a place
encompassing various “improvements” to raw land, in the form of
seasonally important resources, including maple stands, orchards, winter
deer yards, sources of berries, nuts and medicinal plants, and supplies for
manufacturing crafts, such as ash, hickory and other trees and grasses
important for making baskets, mats, brooms, axe handles etc. In other
words, while the British Crown translated the notion of “reserve” into a
bounded parcel of land, it is important to keep in mind that the “place” of
the Bear Creek QOjibwa reserve would have been a cultural concept in the
minds of the Ojibwa encompassing everything in their territorial
community of economic and social value to the community, regardless of
whether fitting inside a boxed in parcel of land...

...Moreover, it is also important to keep in mind this “reserve” was for a
community that, by name, travel and subsistence, thought of itself as the
Bear Creek Ojibwa. In other words, the acreage that is at question as a
result of the British translation of Ojibwa concepts into _a reserve
measurement, is itself an artifact of colonial translation, and should not
be assumed to have been conceptually understood in the same way by
this Ojibwa community. Extensive historic references cited by both the
Federal government and the Chippewas of the Thames documentation
refer to extensive land improvements along the Sydenham River,
including corn fields, camp sites with the structural supports for
residential dwellings, sugar camps, burial grounds, orchards, etc.
Springer’s survey notes from 1846 make extensive reference to these
improvements, and note that they extend some 10 miles along the
Sydenham River. Smith’s earlier survey records also reference
encountering many such camps. These very visible improvements up and
down the Sydenham River would have conceptually been as much a part
of the Bear Creek settlement, both actively in use and recognised as the
landscape heritage of the community, regardless of whether or not falling
within a defined parcel of land based on the core settlement area along
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the river... [emphasis added]

24, Our ancestors retained harvesting rights over our traditional territory and
Aboriginal title over parts of our traditional territory (subsurface resources which lay
under our lands and the air space above our lands) despite having entered into treaties
with the Crown. Aboriginal harvesting rights as well as Aboriginal title to lakes, rivers,
lakebeds, riverbeds, minerals and oil below the depth of a plow, and the air above our
traditional territory were not expressly discussed during the treaty-making process and

the Chiefs of the day did not agree to surrender those rights.

25, While our ancestors that executed the treaties were mindful of the
British Crown’s desire to use the surrendered land for settlement and agricultural
purposes, our oral history confirms that their intention in executing the treaties with the
Crown, and the spirit of the treaties, was to preserve and protect our way of life. This
involved preserving our rights to continue our seasonal harvesting cycles and the

necessary ongoing right to access and use our traditional territory.

26. Our oral history of the treaty-making process is reflected in and
confirmed by the negotiations leading up to the treaties and in the treaties themselves.
In the negotiations leading to the treaties, there was no discussion of our ancestors
ceding or surrendering our harvesting rights in our traditional territories or our title to
parts of our traditional territory. Unlike the numbered treaties that the Crown executed
with other Aboriginal groups, the Crown does not have a right to take up land in a way
that would adversely impact or somehow diminish or limit the geographic extent of our

harvesting rights.

27. Today, COTTFN has a reserve and a permanent community. In that sense,
our way of life has changed in large part due to development and settlement of
southwestern Ontario by Europeans, which has made it impossible for us to sustain
ourselves entirely by harvesting natural resources in our territory. However, we

continue to exercise our harvesting rights in our traditional territory and to pass on
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these important traditions to our youth. We maintain a deep spiritual connection to the
lands and waters in our territory, which remains our home and continues to shape who

we are.

Hydro One’s Transmission Line is infringing our Aboriginal and Treaty rights

28. Hydro One’s Transmission Line is located on our traditional territory, and
it is currently infringing our Aboriginal and Treaty rights. Hydro One’s construction and
operation of the Transmission Line constitutes an unauthorized taking up of our
traditional territory, including the air space above the lands therein, by the Ontario
Crown. Adverse impacts on our Aboriginal and Treaty rights caused by this unauthorized
taking up include infringement of our harvesting activities and depriving us of

meaningfully sharing in the wealth created by the commercial development of our

traditional territory.

29. Hydro One’s Transmission Line was built without the Crown having
consulted and accommodated COTTFN. The Ontario Crown and/or Hydro One are not
sharing the revenues generated by the transmission of electricity through our traditional
territory with COTTFN despite the fact that the construction and operation of the
Transmission Line constitutes an ongoing infringement of our Aboriginal and Treaty
rights. No Impact Benefit Agreements (“IBA”) or Resource Benefit Sharing Agreements
(“RBS”) have ever been negotiated between COTTFN and Hydro One/Ontario Crown

with respect to the Transmission Line.

30. It is my understanding that an industry standard is now emerging for
project proponents and/or the Crown to negotiate IBAs or RBSs with Aboriginal
communities to compensate them for adverse impacts caused by transmission lines to

their Aboriginal and Treaty rights.

The Ontario Crown owes COTTFN constitutional duties to consult and accommodate in
respect of the Project
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31. Hydro One’s Project is located in COTTFN’s traditional territory and has

the potential to cause adverse impacts to our Aboriginal and Treaty rights in three

important ways.

32. First, construction activities may affect our ability to harvest in our
traditional territory. No Traditional Land Use Studies or Traditional Ecological Knowledge
Studies have been carried out to determine the extent that construction activities may

adversely impact our ability to harvest resources in our traditional territory.

33. Second, construction activities may disrupt burial grounds or otherwise
impact important cultural sites located in our traditional territory. Hydro One stated in
its response to our written interrogatory #3(7)(d) that it has not completed the required
Stage 2 Archaeological Study for the Project. Ongoing consultation and accommodation
with COTTFN is required to minimize or prevent adverse impacts to burial grounds and

other important cultural sites.

34, Third, upgrades to the transmission line constitute a further and
enhanced unauthorized taking up of air space above the lands in our traditional territory
and infringement of our Aboriginal harvesting rights. We understand Hydro One will
have the capacity to transmit an additional 500 MW of electricity on the Transmission
Line following the upgrades. The effect of the OEB granting Hydro One leave to upgrade
the lines without requiring the Ontario Crown to consult and accommodate COTTFN will
be a further and enhanced taking up without compensation or sharing of revenue to

accommodate the new and additional impacts to our Aboriginal and Treaty rights.

35. The Ontario Crown has not adequately consulted COTTFN about the
potential of the Project to adversely impact our Aboriginal and Treaty rights. Our rights

and interests have also not been accommodated by the Ontario Crown.

36. | understand that Hydro One has stated that it is carrying out the

procedural aspects of the Ontario Crown’s constitutional consultation and
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accommodation duties. Hydro One has submitted to the OEB that the Project will not

impact COTTFN’s Aboriginal or Treaty rights.

37. There is no basis for Hydro One’s assertion. Hydro One provided COTTFN
with notices about the Project, and there have been some meetings and discussions
between Hydro One and COTTFN about the Project. However, Hydro One has not
adequately engaged or consulted COTTFN about the issues raised in my affidavit. There
has been no discussion about, and a thorough and constitutionally required review has
not been conducted to determine, whether the Project has the potential to adversely
impact our Aboriginal and Treaty rights and what forms of accommodation are
constitutionally required. In particular, Hydro One has not addressed our concerns
about sharing the revenue generated by the transmission of up to an additional 500

MW of electricity through our traditional territory.

38. The Ontario Government expressly recognized that Aboriginal
communities have an interest in economic benefits from new transmission projects
crossing through our traditional territories. Attached as Exhibit “G” to my affidavit is the
Government of Ontario’s Long-Term Energy Plan. On page 49 of the Plan, Ontario states

that:

Ontario recognizes that Aboriginal communities have an interest in
economic benefits from future transmission projects crossing through
their traditional territories and that the nature of that interest may vary
between communities.

Concerns that the Project will not promote Aboriginal participation in renewable
generating projects in a manner consistent with the Ontario Government’s policies

39. COTTFN is in the process of assessing the feasibility of developing a 10
MW solar power plant in our traditional territory. Hydro One’s response to COTTFN’s
written interrogatories clarifies that the Project will not necessarily provide COTTFN

with required access to transmission capacity to develop our solar project, and, more

11
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generally, that the Project will not necessarily help the OPA satisfy Honourable Chris

Bentley’s April 15, 2012 directives.

40. In his April 15, 2012 letter to the OPA, Energy Minister Bentley stated
that the Ontario Government is committed to “Reserving a minimum of 10 per cent of
remaining capacity for projects with significant participation from local or Aboriginal
communities”. In offering contracts for small and large FIT projects, Energy Minister
Bentley directed the Ontario Power Authority to allocate from available capacity “a
minimum of 100 MW for projects with greater than or equal to 50 per cent community
and Aboriginal equity participation”. Energy Minister Bentley’s April 15, 2012 letter is
attached as Exhibit “H” to my affidavit.

41. Hydro One’s response to COTTFN’s written interrogatory #2(3) states
- Hydro One (and the OPA’s) position that the Energy Minister’s Directive is at a Provincial
level and, therefore, it is unable to determine whether or what percent of existing or
newly created transmission capacity enabled through the Project will be allocated to
renewable energy generation projects with significant participation from Aboriginal

communities.

42, COTTFN is concerned that, without the OEB’s intervention, existing and
new transmission capacity on the Transmission Line will not be reserved or allocated to
renewable energy generating projects with significant participation from Aboriginal
communities, including but not limited to COTTFN. If this occurs, our Aboriginal and
Treaty rights will be impacted by the Project without enabling us to develop renewable

energy projects in our traditional territory.

43, The allocation of existing and new transmission capacity on the
Transmission Line to renewable energy generating projects with significant participation
from Aboriginal communities should be done taking into account treaty rights and
treaty peoples. Concretely this means that Aboriginal communities whose traditional

territories are crossed by the Transmission Line, including COTTFN, should be given
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priority access to existing and new transmission capacity on the Line to transmit

electricity from current or planned renewable energy projects.
Closing

44, For the reasons set out above, the Project has the potential to cause

adverse impacts on our Aboriginal and Treaty rights.

45, COTTFN has not been adequately consulted in respect of such potential
adverse impacts on our rights and interests. We are constitutionally entitled to be
consulted in a meaningful and respectful way that allows for appropriate and thorough
review of the potential impacts of the Project on our Aboriginal and Treaty rights and

other interests.

46. Consultation must focus on accommodating our rights and interests.
Appropriate accommodation in the circumstances of the Project involves economic
compensation. COTTFN is entitled to share in the revenues generated by projects
carried out on our traditional territory as a corollary of our Aboriginal and Treaty rights,
and the potential for such projects to adversely affect our rights and interests. For this
reason we are asking to be compensated on a go-forward basis for the transmission of
electricity on the Transmission Line based on existing capacity\and any new capacity

that is added as a result of the Project.

SWORN before me in the City of )
Toronto thisﬁ day of July, 2012. ) —

A\Cdmmisvsi%er, etc.

OTT_LAW\ 3240130\5
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A Consideration of the Bear Creek Ojibwa Reserve - Ferris

1.0 INTRODUCTION

This review considers the information compiled to date with respect to the Bear Creek reserve
on the Sydenham River, which had been initially recognised in land surrender negotiations
between the British Crown and the Chippewas of Bear Creek, but never surveyed or
established. The legacy of this omission is the subject of the current claim by the Chippewas of
the Thames. That First Nation filed a Big Bear Creek historical narrative (Claim No. 166-503)
detailing the basis of their claim. The Federal government through INAC provided a report
prepared by Alexandra Fensome in March of 2009 that focused on determining the present
location of this reserve.

These two documents form the core of the materials considered for this review. In addition, |
also considered additional historical and archaeological records known to me as a result of
previous | had conducted on the archaeology and history of the Sydenham and Thames River
Ojibwa communities. The additional information | bring to bear arise principally from previous
works, notably Ferris 1989, 2009, and Ferris et al 1985. Generally these references will not be
cited individually unless to substantiate a detailed fact. The reader is encouraged to review

these materials, as well as the INAC and Chippewas of the Thames documentation, for further
information.

I will briefly review the lifeways of the Bear Creek Ojibwa during the first few decades of the
19% century, specifically the seasonal round, subsistence and settlement patterns evident for
this community. That data provides a broader context for understanding the views of the Bear
Creek Ojibwa and what would have been the rationale behind individuals from that community
pointing out the need for a reserve on the Sydenham River around 1820.

I will then consider the INAC determination of the reserve location, and point out where that is
consistent and inconsistent with archaeological and historical data. | will then conclude by
identifying possible alternative locations for this “reserve.” These alternate locations are
offered because they more accurately encompass most of the Bear Creek Ojibwa settlement
around 1820, and conceptually are more consistent with what the Bear Creek community’s
sense of what was essential to be captured within such a reserved area.

Finally it should be noted that this is a brief review of the compiled primary and secondary
documentation and known record for the area of the Bear Creek reserve on the Sydenham
River. The intent of the report is simply to help the community and INAC officials consider the
accuracy of the currently proposed reserve location against that known record, as well as
consider whether viable alternatives have implications for their negotiation of a settlement.
Should it be warranted, additional research, particularly in compiling soils data and historical
surveyor records with respect to recorded vegetation patterns along this part of the river (i.e.,
identifying orchards, corn fields, maple stands, etc.), would assist in accurately determining the
location of the ca. 1820 Bear Creek settlement. As well, archaeological inventory of existing
landowner collections, as well as survey and excavation, could be conducted to locate the
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village site Peter Jones visited in 1828, as well as to more thoroughly map the extent of land use
along this stretch of the Sydenham River after 1820 by Ojibwa families, as well as along
secondary drainages in the region. Such studies would be necessary if was determined essential
to more thoroughly document the land use settlement of the Sydenham River by the Bear
Creek Ojibwa in the 19" century beyond the level documented in the existing Chippewas of the
Thames and INAC materials, and provided for here.

2.0 BACKGROUND - THE SOUTHWESTERN ONTARIO OJIBWA

By 1800 the various regional communities of Anishnabeg collectively referred to as Ojibwa or
Chippewa had been resident in southwestern Ontario and adjacent parts of Michigan for a
century, and variably would also have included more ancestral Anishnabeg connected to more
ancient settlement of this region. The term “southwestern Ontario Ojibwa” is a misnomer, in that
there was not just a single, generic Ojibwa presence in the region, and neither were these
communities coincidentally restricted to contemporary state boundaries. In fact there were 4-6
territorial communities, each occupying distinct geographies associated with major drainages and
lakeshore (Figure 1). And while there was a sense of ownership — the resources in a particular
territory belonging to the community and representing a home range or defined extent of
resource utilization — borders did not define autonomous or national boundaries, and were fluid.
Concurrent with this notion of defined but open boundaries was that fixed, permanent
settlements (i.e., villages) did not exist. Certainly central places existed for each group, and these
locations helped define the "heart" of a territorial range. But the Ojibwa settlement pattern was
much more complex than any single, fixed locale on the land.

Specifically, at 1800 these 4-6 Ojibwa territorial communities existed in differing forms (Ferris
1989; Figure 1). There were at least two large communities, one occupying the shore of Lake St.
Clair and the St. Clair River, and another occupying the interior Thames River drainage — the
Chippewas of the Thames. Smaller territorial groups included the Bear Creek Ojibwa, who resided
at the time along the interior drainage of the Sydenham River. Population estimates for each
group varied, but in general larger territorial community ranged between 150-300 individuals,
while smaller groups — a kind of “sub” territorial group — ranged in population from 30-100
individuals, comprised of inter-related family or clan lineages. The basic family unit was the
extended family (nuclear unit plus unmarried children, elderly parents or close relations), ranging
anywhere from 5 to 15 individuals (Ferris 1989).

Ojibwa communities were extremely mobile seasonally, so full gatherings of a territorial
community were restricted to a few occasions, such as during short term, intensive resource
harvests, or for social, religious or political events. More often, the dictates of seasonal mobility
meant the territorial group was extended across multiple settlements across a territory, either as
warm-weather base camps of several families (sub-group?), or sugaring and winter hunting
camps of one or a few families, or smaller and more informal hunting camps and overnight travel
camps of one to a few individuals. It would be inaccurate to interpret this dispersed mobility as
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wandering or nomadic, however. Movement was directed and related to an intimate personal
and community knowledge of the resources and landscape within a home territory (Ferris 2009).

o

-

Figure 1: Southwestern Ontario Ojibwa Territorial Ranges around 1800. Note: Michigan
communities are not defined on this map (taken from Ferris 2009).

2.1 Background — The Bear Creek Ojibwa

As noted above, territorial boundaries were not fixed and did change over time. For the Bear
Creek Ojibwa, this is evident in the way in which they moved the core of their settlement area
across their territorial space in the late 18™ and early 19™ centuries. Prior to late 1780s, it appears
the core of this group’s territorial home range was along the lower Thames River, although
families and individuals would have travelled over the course of the year from Rondeau Bay and
Lake Erie (notably for fish and migratory bird harvests in the spring) and up into the Sydenham
drainage. By the late 1780s, however, increasing numbers of Euro-Canadian squatters began
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settling along the lower Thames. As well, in 1792 the Moravian Delaware settled further along
the river. Missionaries there noted Ojibwa traveling through the village on their way to the next
river north, and also noted members of that community speaking of selling their land and leaving
the Thames due to the numbers of non-Ojibwa peoples settling along the River (e.g., Sabathy-
Judd 1999: 97). Once the heart of their settlement shifted to the Sydenham, this group regularly
objected to encroachments, in the form of the Moravian Missionary Christian Denke in 1802
Ferris 2009), and Euro-Canadian squatters such as Job Hall in 1820 (Ferris et al 1985). Part of their
response was to move away from non-Ojibwa groups, for example moving their core settlement
area further upstream along the Sydenham around 1820.

The founding chief of the Bear Creek community was Kitchimaqua (Big Bear — thus Bear Creek), a
signatory to a 1796 treaty (Curnoe 1996: 48; Denke 1991: 16). His son, Kitschi-Makongs (Great
Lesser Bear, also known as Nabbawe), replaced Kitchimaqua and married the daughter of an
Odawa chief {Onagan — Big Bowls) of the community that had just come from Sandusky Bay to re-
settle at St. Anne’s Island of the Walpole Island delta (Curnoe 1996: 74-75; Denke 1990: 8, 1991:
16, 1993: 7). Nabbawe was replaced prior to 1820 by Canotung (Joseph Kanotung), who signed
land surrenders on behalf of the Bear Creek Ojibwa in the 1820s, and remained chief after that

group relocated to the Thames Ojibwa reserve community in 1832 {Curnoe 1996: 18-19; P. Jones
1860, 1861).

The history of this community is intriguing and offers insight into how groups emerged as distinct
territorial communities. It appears that, prior to their shift onto the Sydenham River, the Bear
Creek Ojibwa had been a sub-group of the Chippewas of the Thames River — connected to that
group but also distinct and large enough to maintain for itself a separate identity on the lower
Thames. This separate identity was heightened when the group moved away from encroaching
settlement and onto the Sydenham, to operate largely as an autonomous group. Nabbawe, the
early 19" century Bear Creek Ojibwa chief, developed familial ties with the St. Anne’s Odawa by
Lake St. Clair, which provided access to the St. Clair fisheries for the Bear Creek group, and
allowed those newly settled Odawa use of the upper Sydenham winter hunting grounds. Despite
these connections, it was the Thames River Ojibwa at Muncey to which the Bear Creek
community returned in the early 1830s, reflecting a deeper historic connection to that
community than to the St. Clair group. However, Canotung and that group maintained a distinct
identity within the larger Muncey group through the 19™ century, in part contributing to
community factionalism (e.g., Graham 1975; P. Jones 1861). This process of fissioning and fusing
of distinct communities, and the ability to maintain greater than family and less than territorial
community identity through the 19" century even when living in larger groups, speaks to the
antiquity and significant strength and flexibility this social structure held for the Ojibwa and
Aboriginal nations of the region.

Population estimates for the Bear Creek Ojibwa ranged from 80 to 150 people, depending on
period after 1780. There is evidence that through the early 1820s the Bear Creek community
expanded in size to have become a full territorial group (one 1815 population figure put the
community at 172 people). By 1830 the Bear Creek Ojibwa are estimated at 102, and the
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following year were recorded as 77 (Ferris 1989, Table 3.7), suggesting that some members had
already begun to move prior to 1832; either east and south to the Thames or, perhaps for some
of for those intermarried with Walpole Island Odawa, west.

2.2 Ojibwa Lifeways in the Early 19 century

Ojibwa subsistence in the early 19" century was diversified in order to exploit the full range of
seasonally abundant resources available in the region. This also included the growing of
agricultural crops as an augment to other food resources, not as a single staple. A critical element
of this diversified subsistence was mobility, either by group, family or individuals, as activities and
time of year warranted. Mobility was within the territorial community, or home range, though
travel further afield for subsistence and social or economic reasons also occurred. Historic records
provide numerous accounts of formal group mobility (e.g., moving to sugaring camps, winter
hunting territories, long distance travel), and convey a sense of constant informal movement all

year long (e.g., an individual or family passing by, social visits, a hunter trading a shank of deer
meat).

In general, the Ojibwa traveled between four to five settlement camps at different locales within
the community’s home range over the course of a year (Figure 2; see also Ferris 1989: 171-183).
Sugar camps were usually set up by late January by good stands of maple on or inland from
waterways, and occupied by a number of families gathered together from more dispersed winter
hunting camps. The people at a sugar camp likely would have comprised the majority of a sub-
group within the territorial community. By early April sugar camps dispersed and individual
families would make their way to spring fishing camps on the Great Lakes or major riverways.
Some camps were made up of a few families, while others were clearly inter-territorial gathering
places.

By the end of the spawning runs, territorial sub-groups moved to the interior along major river
drainages to summer base camps. These locales, like sugar and fish camps, would have been re-
settled regularly. These were arrived at between mid April and mid May, with most of the group
present during the initial phase of clearing and preparing fields for planting. When cached on site
in storage pits and not taken off-season as food, seed corn would have been left for the next
spring’s planting. Wigwams or apaquois {circular residences covered in reed mats or rolls of bark)
were constructed, or standing frames repaired and re-covered. Smaller camps consisting of a
single family were also known.

After this initial period of intense activity at the camp, the community would begin to disperse,
with a few residents remaining behind to fish, hunt, collect, maintain material culture or travel
short distances (e.g., a day or two) to other settlements. Generally, the only members of the
community that stayed at the camp through the summer were the elderly, and less regularly
women and young children. As well, people would have returned to the summer base camp off
and on over the rest of the season. By late September most of the base camp would have
reunited to harvest the garden plots and perhaps begin fall hunting.
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Figure 2: Schematic of the Seasonal Round Mobility Followed by the Ojibwa of Southwestern
Ontario in the Early 19 Century, and the near and distant subsistence and social activities carried
out at each camp.

From summer base camps or from smaller family hunting camps the Ojibwa conducted a late fall
hunt in October-November. Then families would disperse into the interior to winter hunting
areas, or travel further afield to over-winter with other groups. Winter camps were less locales
that were returned to each year, and more general vicinities where access to game was relatively
reliable. Depending on how hard a winter was or how available winter game was, families would
remain in one area through the winter, re-locate their camp, or join up with other community
winter camps. It was also the case that off-season camps could be visited, in part to recover
cached food supplies. Lastly, short-term, temporary camps were used frequently throughout the
year, particularly during periods of regular mobility (e.g., during the hunting season).
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Subsistence strategies over the course of the seasonal round emphasized a maximization of all
available resources. For this to be successful, the pattern of seasonal mobility practiced by the
Ojibwa had to be intimately connected to detailed knowledge of the territorial landscape they
resided in, and clearly informed by recursive, historically known, successful patterns of behavior -
a quintessential characteristic of seasonally mobile procurers and foragers. While clearly flexible
enough to adjust to seasonal vagaries, new technologies and lived experience, this way of
ordering life was also resistant to change; in the Ojibwa example despite being surrounded by
alternative Native and Euro-Canadian ways of living life.

Settlement patterns at seasonal camps varied based on duration of occupation, subsistence
activity foci, group make-up, and weather. Residential dwellings were generally one to two family
structures, such as apaquois/wigwams, or smaller, more temporary pole structures. A planked or
hewn shanty was also used, but log cabins were not in use at the start of the 19" century. For
locales that served as relatively “fixed” habitations from year to year (e.g., sugar camps, large
fishing camps tied to recurring fish runs, and summer base camps), bark, mat or hide coverings
were removed from dwellings, but the pole structures were left until revisited later in the season
or the following year, often noted by European travelers as structural “skeletons abandoned” on
the landscape.

The layout, structures, and nature of the settlement patterns at Bear Creek Ojibwa summer base
camps is captured in writing by the missionary Denke, who traveled to the summer base camp
known as Kitigen in 1801:

About 2 o’clock we reached the Indian ‘town’.... The settlement consists of seven houses
of which two are built a short way down the river. They stand very irregularly and in a
cluster so close together that only a small passage is between them. Two of them are
from hewn, thin timber, the rest have a house like a framework of poles covered with
bark. In the middle of the house, the fire is made. They do not have floor or plank beds
but sit and lie on the ground. In such a house, 5 or 6 families often live together... They
have no doors at their houses but an old hide or a piece of bark is hanging before the
small opening instead. Under the roof, there are poles on which the fresh meat,
intestines, etc. are dried.... Near the ‘town’, because the river makes a bend there, is a
small ‘bottom’ where they make their plantations... Denke 1996: 4-6

This vivid image is reflected in the settlement patterns documented at the Bellamy site, located
on the south side of the Sydenham River in Camden Twp, Kent County (Lot 7, Con 10), between
Dawn Mills and the village of Florence. This camp site is on a sandy plateau overlooking a bend
in the river, marked by extensive river flats and a small spring running in the river.
Archaeological data confirmed that this was a summer base camp (either the historically
recorded town of Kitigen, or a similar settlement to Kitigen), occupied sporadically between
1790 and the early 1830s. Excavations revealed discrete activity areas, storage/cache pits, hide
smudging pits, and evidence of at least 2 wigwams.
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Both archaeological data and historical descriptions suggest the Bellamy site was an Ojibwa
summer base camp. These were multi-family occupations consisting of a specific sub-group of
the territorial community, perhaps representing between a third and a sixth of the total
territorial population. Assuming that single fire apaquois/wigwams were occupied by one or
two families, and that average family size was around 6 or 10 individuals - as implied by the 1798
and 1799 counts of the Odawa residing at St. Anne's Island (MPHSC Vol 20: 564; 617-618;

641-642) - then it could be suggested that a minimal population at Bellamy ranged between 24
and 40, or two to four families.

But all indications are that a “population” estimate for a summer base camp is of limited use,
given the very fluid and fluctuating nature of residents and visitors present at the camp in a given
year. Bellamy was likely one of perhaps three or four similar camps established by the Bear Creek
Ojibwa along the Sydenham during the summer. Likewise, residents at any of these camps may
also have established smaller, individual family camps up or downstream.

The settlement-subsistence for the Bear Creek Ojibwa specifically, and southwestern Ontario
Ojibwa generally, indicate that traditional livelihood, settlement, and social organization
remained largely intact through the early 19 century, although material culture had changed.
Traditional house forms were still being constructed with limited aid of items such as nails.
Given this, it appears that European goods assisted in improving traditional methods of Ojibwa
livelihood; however they do not appear to have altered settlement-subsistence. It is worth
emphasizing here that this stands in contrast to the conventional assumptions that populate
past anthropological and historical interpretations of Central Great Lakes Algonquian-speaking
Anishnabeg from this time, especially around suggested changes to social organization,
settlement, subsistence and material accumulation all being triggered by Aboriginal
communities responding to European-induced fur trade realities.

So the Ojibwa archaeological history in the early 19" century reflects only latent, surficial changes
to material life — a coherent balance of adaptive accommodation and innovation while
maintaining historically known lifeways and sense of self. As with hunting-gathering communities
elsewhere in place and time, the Ojibwa were clearly conservative to change beyond innovative
adaptation, reluctant to abandon an historically constructed sense of self that came from the
seasonal scheduling of livelihood and daily life across their territorial “home range”, and not from
fixed locales within it. For the Ojibwa, mobility and hunting were as much dimensions of self-
identity as language and belief systems. Indeed, daily living was really identity experienced across
and read into the landscape of mobility, and reinforced as distinct when compared with other,
more settled Native and non-Native communities.
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3.0 CONSIDERING THE LOCATION OF THE 1820 BEAR CREEK RESERVE

In reviewing the possibility of locations for this reserve, a number of working constraints to
assumptions need to be taken into account:

1) Almost all historical references to the location of the reserve speak of a square or rectangular
parcel of land (indeed, that is the basis of the current claim). However, given the mobility and
use of a home range for the Ojibwa documented for the early 19" century, it is worth keeping
in mind that, at the time the reserve location was first identified to the British, it would not
have been conceived of as a square parcel of land extending from or around a stretch of
riverfront. Rather, the location would have been a general concept of the core settlement area
of the community, encompassing places such as seasonal camps returned to most years (most
notably summer base camps or villages). Beyond the stretch of river where warm weather
settlements could be found, the community would also have assumed the area would have
captured seasonally important camps (i.e., sugaring camps), and fixed locales on the landscape
of cultural significance such as burial grounds. In addition, the general area would have been
viewed as a place encompassing various “improvements” to raw land, in the form of seasonally
important resources, including maple stands, orchards, winter deer yards, sources of berries,
nuts and medicinal plants, and supplies for manufacturing crafts, such as ash, hickory and other
trees and grasses important for making baskets, mats, brooms, axe handles, etc. In other
words, while the British Crown translated the notion of “reserve” into a bounded parcel of land,
it is important to keep in mind that the “place” of the Bear Creek Ojibwa reserve would have
been a cultural concept in the minds of the Ojibwa encompassing everything in their territorial
community of economic and social value to the community, regardless of whether fitting inside
a boxed in parcel of land.

2) Moreover, it is also important to keep in mind this “reserve” was for a community that, by
name, travel and subsistence, thought of itself as the Bear Creek Ojibwa. In other words, the
acreage that is at question as a result of the British translation of Ojibwa concepts into a
reserve measurement, is itself an artifact of colonial translation, and should not be assumed to
have been conceptually understood in the same way by this Ojibwa community. Extensive
historic references cited by both the Federal government and Chippewas of the Thames
documentation refer to extensive land improvements along the Sydenham River, including corn
fields, camp sites with the structural supports for residential dwellings, sugar camps, burial
grounds, orchards, etc. Springer’s survey notes from 1846 make extensive reference to these
improvements, and note that they extend some 10 miles along the Sydenham River. Smith’s
earlier survey records also reference encountering many such camps. These very visible
improvements up and down the Sydenham River would have conceptually been as much a part
of the Bear Creek settlement, both actively in use and recognised as the landscape heritage of
the community, regardless of whether or not falling within a defined parcel of land based on
the core settlement area along the river.
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3) There are many references to the settlement/reserve being located by or above rapids on
the river, or at the source of the Sydenham. The latter is generally accepted to be a misnomer
historically, given the headwaters of the Sydenham are far to the north of any location
currently under consideration, and likely more refers to a narrowing of the river, and a place
where several similar sized creek channels enter the river (i.e., at canoe level, it would be
difficult to distinguish which was the river channel and which were other creek mouths entering
the river). In terms of determining a location for rapids, a number of locations have been
referred to in historical sources. Most commonly it is assumed to be at Smith Mills (north of
Shetland). Springer indicates this was the location of the rapids. He also notes that there are
additional rapids to the east of Smith Mills. Other sources, including the Euphemia Township
history written by Judge Eric Moorhouse (n.d.), assume the rapids are at the village of Florence.
As well, depending on time of year, water level in the Sydenham will offer the appearance of
fewer or greater number of rapids. In short, references to both rapids and the source of the
river should be considered proximate landmarks.

3.1 Considering INAC’s Estimate of Reserve Location

The document prepared by Alexandra Fensome for INAC (March 24, 2009) relies heavily on the
1846 Springer survey notes, which includes Springer’s estimation of the reserve parcel location.
This he calculated by how the reserve acreage would fit into lots and concessions within
Euphemia Township, Lambton County. This calculation led Fensome to propose the parcel is
located primarily north of the Sydenham River, north and east of Smith Mills, and entirely
based on the lots Springer identified as fitting the reserve area (Fensome Maps 16, 17, 18 & 19).
This location is problematic in light of other historical references, which would place the parcel
more to the south and west, and reflects potentially faulty assumptions Springer made at the
time he attempted to define the reserve.

Springer’s logic for determining the reserve limit was to bring members of the Chippewa of the
Thames community to the Sydenham River, to ask them to point out the boundary of the
reserve. Springer had noted earlier that year that such a fixed point would be all he would need
to figure out what part of the township the reserve would encompass. To determine a starting
point he concluded, based on the information an interpreter passed on to him from the
Chippewa of the Thames informants, that the corner of the reserve was located at the base of
the falls (rapids) at Smith Mills, on the line between lots 27 and 28, in the middle of Concession
4. He was also given the impression that the reserve extended easterly from that location. He
also determined that the river ran on a diagonal through lots and concessions in the township,
and thus concluded that a block of land at right angles to the river would allow him to “fit” the
reserve parcel into specific township lots.

Critical here is the fact that Springer did not survey the limit of the reserve with the Ojibwa
informants that were there with him in the fall of 1845. Rather, he sought out a fixed point
from which he could then calculate a spatial measurement of land by counting up an
appropriate number of lots that would fit within the acreage he was told the reserve should

10



A Consideration of the Bear Creek Ojibwa Reserve - Ferris

contain. In short, he was translating what was an entirely arbitrary number that arose through
the treaty discussions of 1818-1820, and then “fitting” that acreage into Township lots that had
been laid out subsequently and were not at all directly relevant to the Bear Creek Ojibwa
reserve. This clearly was an exercise of approximation and convenience to service the task at
hand, rather than to accurately confirm or ground truth either the actual reserve area or the
Ojibwa informants’ understanding of location.

Oddly enough, he initially calculated the lots necessary to make up a 2560 acre block of reserve
(there was a great deal of confusion at the time as to whether the reserve was to contain 2560
acres or 5120 acres). He then noted that if it was determined that 5120 acres was the right size,
it would then also include “...2/3 of the 3™ concession the 4™ and 5™ Concession and 2/3 of the
6™ Concession from lot numbers 28 inclusive...” In effect, after establishing a corner for the
reserve based on the fixed point he had established between lots 27 and 28 in the middle of
Concession 4, he then simply doubled the size of the reserve by expanding the number of lots
to be included to the north, east and west of the 2560 acre block he’d defined. But that meant
the larger reserve parcel would no longer be fixed to the corner point used in the 2560 acres
calculation. This illustrates the arbitrary nature of Springer’s task and need to fit the acreage
into an easily measurable form, rather than capturing accurately the actual location of the
settlement or reserve as understood by the Ojibwa themselves. Nonetheless, it is clear from
Fensome’s report, notably Map 17, that she relied on and then replicated Springer’s
calculations. As such, this arbitrary parcel is currently informing INAC’s understanding of the
bounded area of the 5120 acres of land of the Bear Creek Reserve.

3.2 Alternate Location Considerations

3.2.1 Archaeological Considerations

Limited past archaeological research along the Sydenham River has identified numerous
archaeological sites, encompassing over 11,000 years of human heritage in this region. Central
to current considerations is that the Bellamy site falls within one stretch of the Sydenham River
surveyors like Smith noted had been part of the Bear Creek Settlement. The location of Bellamy
suggests some physical characteristics that would have been important to determining where
to situate a summer base camp (i.e., define the heart of the home range settlement). Notably,
the site was on a high plateau in close proximity to the river, drinking water, and access to
extensive river flats for planting corn (as noted by the Moravian Missionary Christian Denke,
river flats would have been used by both camp residents, and other Ojibwa living elsewhere
along the river).

Other archaeological sites along the river in this area are known more for pre-contact materials,
though it is worth noting that Ojibwa sites of the late 18" and early 19" century period are very
difficult to identify based on survey findings, because distinctive material culture from that
period is not extensive, and continued use of traditional subsistence means that the most
dominant material remains from these sites (animal bones and fire cracked rock from cooking
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food) are indistinguishable from those left by pre-contact settlement. In other words, with

extensive ancient archaeological remains present along the river, Ojibwa components are likely
masked by these earlier deposits.

Archaeological clues as to additional site locations include isolated artifacts associated with the
late 18" and early 19" centuries discovered with otherwise pre-contact materials. This includes
a pre 1810 spall gunflint came from a site near Dawn Mills west of the Bellamy site (and the
Dawn Mills area is noted as being the westerly end of the Bear Creek settlement area). As well,
a number of early 19 century artifacts have been found during surveys of archaeological sites
on the east side of the Sydenham River south of Florence, in an area historical reports indicate
(Con 13 &14, Lots 9-11, Camden Twp) encompassed a number of improvements associated
with the Bear Creek settlement (Figure 3). This area also encompasses the mouth of Donkey
Creek — which is interpreted as a corruption of “Denke” and is likely the location of the Christian
Denke mission site from 1804-1806. Notably, after Denke left, his cabin was re-settled by
Siskoba, a Bear Creek member (Ferris 2009).

3.2.2 Historical Records Considerations

Historic accounts vary as to the location of the reserve, and also tend to confuse the location of
the “reserve” (a bounded area of land created in the act of negotiating a land surrender), and
the location where the Bear Creek Ojibwa “settlement” was along the river — a physical reality
of place and homeland presumably captured within the reserve boundary.

Some accounts refer to the reserve location being 4 miles upstream from the rapids. If the
rapids referred to were at Smith Mills, which are located east and north of the Florence and the
village of Shetland (Figure 3), and are repeatedly assumed to be “the” rapids being referred to
in connection with the reserve, this would put the reserve well north of the general sense
where the Ojibwa settlement was (i.e., encompassing the town of Alviston in Brooke Twp, and
straddling the northeasterly stretch of the Sydenham drainage along the Lambton-Middlesex
County border). Thus, it is reasonable to assume that historic references to the reserve being 4
miles upstream from “rapids” may not consistently refer to Smith Mills. For example,
Moorhouse’s Euphemia Twp history assumes upstream of rapids is references to rapids in the
village of Florence (n.d.: 6).

There are also references to the Bear Creek settlement at one time being located south of
Florence along the river. This area likely represents a previous concentration of Ojibwa
settlement along the Sydenham River, extending from Dawn Mills to the village of Florence
(Figure 3). This encompasses the Bellamy site, as well as the location of the Christian Denke
mission site at the mouth of Donkey Creek, and was mostly located in the Camden Township in
Kent County. It is also in this area (across from the mouth of Donkey Creek) that one of the first
Euro-Canadian squatters settled along this stretch of the Sydenham. Job Hall was confronted by
Bear Creek members in 1820, and told to leave or risk having his crops and livestock taken as
rent. As such it may be that the settlement which informed the location of the reserve should
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Figure 3: Locations Identified along the Sydenham River in the area of the Bear Creek Ojibwa
Settlement.

be assumed to exist along the Sydenham River immediately south of Florence and extending
towards Dawn Mills.

However, historic evidence would preclude this stretch of river as the 1820 “settlement” or
reserve area, and it appears that, while this portion of the river south of Florence was still in use
by Bear Creek Ojibwa families after 1820 (as evidenced by some of the material recovered at
the Bellamy site), it is likely that the heart of Ojibwa settlement had moved further north along
the river by that time. Notably this stretch of settlement area is referred to as the “old”
settlement in the 1820s and 1840s (Figure 3). Moreover, the informants who spoke to Springer,
and other Chippewas of the Thames members, tended to characterise the reserve as located
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“north of the settlement” by a few miles, either to take advantage of maple stands, or to be
removed from Euro-Canadian squatters such as Hall.

Given this, all indications are that the Ojibwa settlement around 1820 had moved north of the
town of Florence. In the late 1820s, Peter Jones and a Mr. Harris visited the Bear Creek Ojibwa
in consecutive years (1828 and 1829). Jones noted that the settlement was “east” of the old
Denke mission site, and that he met with the community and Kanotung in 1828 (Jones 1860).
Harris reports the settlement consisted of 10 wigwams and huts, which would suggest by this
time the settlement was the singular main warm weather village for the Bear Creek community
(Harris 1830). As well, a number of maps of the region published between the late 1820s and
early 1830s (e.g., Arrowsmith 1834; Herbert 1838) depict the location of an “Indian village”
north of Florence. The Arrowhead map, which includes data recorded in 1827, depicts the
village as being along the south side of the Sydenham River at a big bend, approximately four
miles north of Florence (likely on lot 24 or 25, Con 1 of Euphemia Twp; See Figure 3). One
registered archaeological site is located in immediate proximity to this area (AeHm-4),
represented by multiple periods of pre-contact materials and a very limited 19" century
sampling of material. It is also worth noting that it was not common for Native settlements to
be noted on general map of the region from this era, which suggests this was indeed the main
Bear Creek settlement at this time.

Additional historical evidence that points to the area immediately north of Florence as the
location of the Bear Creek settlement at the time the reserve was created is found in the
Chippewas of Bear Creek narrative. Various references note that when Indian Agent Clench
travelled to the Bear Creek Ojibwa to meet with them to confirm that they would relocate to
the Thames River, the meeting was held at the home of a Euro-Canadian, Mr. Johnston, who
was reported to reside 2 miles north of Florence. It is reasonable to assume this meeting place
was also in the Bear Creek territory. Additionally, in the Moorhouse local history he suggests
the Bear Creek reserve was located around lot 24 and 25 Concession 1 (in other words in the
same location as depicted on the Arrowsmith map), or across the river in the township of
Dawn. He notes that local artifact collections had been made from the area. He also recalls that
a family member had previously remembered a time when Ojibwa crossed the river at his farm,
located on Lot 24, concession 1 (Moorhouse n.d.: 7).

The implication of this oral history — that Ojibwa families continued to live along the Sydenham
River long after the official movement the Chippewas of the Thames — is also evident in the
1871 manuscript census. In the 1871 Camden Township, Kent County personal census
(Schedule 2, page 96, family 383) an QOjibwa family is recorded along the Sydenham, in the area
of the “old” Bear Creek settlement. All adult males were listed as hunters. Two to three married
couples, two with a child, a widowed woman listed as 40 years old (mother?) and a widowed 80
year old (grandmother?), along with two unmarried young men (total = 11) all resided in a
single hut or shanty.

14



A Consideration of the Bear Creek Ojibwa Reserve - Ferris

Oral testimony from John French and Noah Fox in the 1890s, detailed in the Chippewas of the
Thames Narrative (pages 95-96), further affirms the Arrowsmith and Moorhouse evidence that
the big bend of the Sydenham River around lots 24 and 25, Con. 1, Euphemia Twp. was the
approximate location of the principal Bear Creek settlement. John French notes that the
reserve extended either side of the river, while Noah Fox claimed the reserve was in Dawn
Township or on the line between Dawn and Euphemia. Importantly, he also noted apple
orchards in the area, and that there were rapids by the townline, as well as big rapids about 4
miles from the townline. Noah Fox’s testimony is particularly instructive, since it implies that a
rapids did exist by the settlement where the river cross the township line, and that another,
bigger rapid was upstream four miles. A calculation of the distance between the township line
where it crosses the river by Lot 24&25 Con. 1, and Smith Mills, confirms that these latter
rapids are the “big rapids” Noah Fox referred to.

3.3 Reconciling Springer with the Alternate Historical and Archaeological Data

In the absence of Springer’s 1840s calculations, historical evidence would strongly point to a
placement of the Bear Creek Ojibwa settlement south and west along the Sydenham River
between Florence and Shetland, and centered around the large bend in the river and village
location somewhere on or around Lots 24 &25, Con. 1 Euphemia Township. It also is reasonable
to assume the settlement extended to either side of the river, and into both Euphemia and
Dawn Townships. It is worth noting as well that, archaeologically, this area encompasses one of
the largest areas of extensive river flats on the upper Sydenham, and would have been ideally
suited for summer base camps. The land also encompasses maple stands, various creek valleys,
and would have provided numerous cold weather hunting areas. And remaining south of Smith
Mills would have meant better seasonal and incidental fishing opportunities.

If this then is the heart of the Bear Creek community settlement at the time the treaty was
being negotiated, why does it fall entirely outside of the parcel generated by the Springer
calculations? There may have been many reasons for this discrepancy. The informants may
have been brought to the Smith Mills rapids and assumed these were the rapids by the
settlement, which would put the Springer estimate four miles north of where it should have
been. It may also be that the use of a translator allowed for a degree of mis-communication to
enter into the discussion between Springer and the informants. As well, it was certainly the
case that Springer’s exercise was more arbitrary than precise, which may have afforded a
degree of inaccuracy into precise location.

Regardless, given this, it is clear the Chippewas of the Thames and INAC may wish to consider
alternate reserve boundaries that more accurately capture Bear Creek Ojibwa settlement.
These options Are laid out in a series of figures using INAC’s Map 18 to show their relationship
to the parcel of land originally identified in the INAC report:
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Option 1:

An alternate boundary for the Bear Creek reserve could be based around lots 24 and 25,
Concession 1 in Euphemia Twp. While defining a bounded acreage of land would be arbitrary,
the parcel would need to encompass both sides of the river, likely extending mostly south from
the lots in question. This would encompass a land mass that included area in both Dawn and
Euphemia Township, and extend south to the area around the mouth of Donkey Creek. While
this would not encompass all of the “old” settlement still in use during the 1820s (i.e., as

indicated by continued settlement at the Bellamy site during this time), it would capture part of
this important historic region.

- . - o S )~n\3,‘ o e
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Document 6

Figure 4a: Depicting the Location of the Reserve Parcel if Based at Lot 24/25 location of Ojibwa
Village. Size of reserve parcel and location approximate.

Option 2:

An alternate definition of the reserve area can also arise from the assumption that the location
Springer identified (i.e., a point at Smith Falls between lots 28 & 27, midway through
Concession 4), and possibly confirmed by the Chippewas of the Thames community that
accompanied him, was an accurate property corner. However, to encompass the heart of the
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1820 settlement, it would also be necessary to assume that the 5120 acres of reserve land in
question was to the south and west of the corner point, NOT to the east and north. In which
case, flipping the parcel on INAC Map 18 to the south and west, but continuing to anchor it to
the fixed point of the lot line as the north-east limit of the reserve, would encompass the
entirety of the 1820 historically noted areas of Ojibwa settlement along both the Euphemia and
Dawn Twp portions of the Sydenham River and north of Florence. This would not encompass
any of the old settlement, but would encompass all the area later Ojibwa informants identified
as related to the settlement (orchards, occupations on both sides of the river), and encompass
areas that would certainly have been important for farming, cold weather hunting and
sugaring, as well as a significant stretch of the river.

Document 6 ;

Figure 4b: Depicting the Location of the Reserve Parcel if based on the Springer Fixed Point, Lot
28/27 Lot line, Halfway through Concession 4, at Smith Mills. Size of reserve parcel and location
approximate.

Option 3:

Finally, an alternative more consistent with an Ojibwa lifeways along the Sydenham River in
1820 would be to eschew defining a parcel of land, and allocating the 5120 acres in a linear
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fashion along both sides of the Sydenham, running south from the Lot 24&25 location. This
would encompass more if not most of the river frontage within which Bear Creek settlement
(old or “new”) existed, including all summer base camps, some sugaring camps near the river,
and, presumably, burial grounds. This would not, however, encompass all lands that would
have had resource importance to the community, and with its emphasis on the Sydenham

River, would not accurately reflect land use patterns that occurred away from the river along
creek valleys.

Document 6

Figure 4c: Depicting Location of Reserve Parcel if based on Following the Sydenham River

through the entire Bear Creek Ojibwa settlement to Dawn Mills. Size of reserve parcel and
location approximate.

4.0 CONCLUSIONS

The issue of whether or not the Springer calculations were accurate, and therefore is the
current parcel proposed by INAC is accurate, is of limited concern if, in the land claims process,
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the value of the land in question does not vary depending on where this arbitrary boundary is
placed along the region of the Sydenham River. It is also not a concern if accuracy of confirming
the location is not an issue for the Chippewas of the Thames. How critical both of these
qualifiers are, should be determined, however.

As well, it is worth considering what the Bear Creek Ojibwa were trying to accomplish in
retaining a reserve on the Sydenham River. Clearly, the history of this community was in part a
continual response to Euro-Canadian encroachment while retaining an autonomous sense of
identity. As such, it is telling that the community did not choose to simply relocate to Walpole
Island or the Thames River when provisional treaty negotiations began in the late 1810’s.
Rather, they sought to retain and secure a territorial homeland to continue living as they had
done. When they did relocate a decade after the surrender, they were already challenging the
lack of a surveyed reserve on the Sydenham River, and clearly while community members may
have relocated to the Thames, they had every intention to continue living and subsisting along
the Sydenham for at least part of the year, if not all of it. Individual families clearly chose to stay
along the Sydenham through the 19" century, and the Bear Creek Ojibwa continually sought to

secure their own land base in order to retain their distinct autonomous identity into the 20"
century.

This underscores how significant the reserve was to the community. And as Springer notes, this
was a place where settlement, hunting, sugaring and care for the ancestors at various burial
grounds occurred. Therefore, as recognition of the cultural significance of this place to the
identity of the descendants at the Chippewas of the Thames today, albeit within the confines of
the agreed to basis for negotiation of settlement, there is some real value and merit for
considering a parcel of land that while proximate of both actual location and conception of
“reserve” in the minds of those who negotiated the surrender, still is as close an approximation
of where the Bear Creek settlement actually was in 1820 as can be determined today.
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October 16, 1818

Minutes of a Council held at Amherstberg the 16™ Oct 1818, between John Askin Esq
Superintendent of Indian Affairs and the following Chippewa Chiefs and Leaders of
Chenaille Ecarte, Rivers St. Clair, Sable, Thames and Bear Creek vizt.

Annemukaine, Negig, Porkonaise, Souskonay, Osawserb, Kitcheanaquat, Kaybayyaxx,
Sigay, Poneseuah, Waywaynosh, Mokatey, Rigigo, Konewahbay, Mestukemaybeg,
Kayask, Kayyaskkanse, Wahsayquam, Naubonie, Shaganosh and Chawme Speaks;

J.B. Cadot Lieut. Col. Trans Coml Tresy
Interpreter

After the Superintendent of Indian Affairs had informed the above mentioned Chiefs
that he had received Instructions from the Deputy Supert. General of Indian Affairs,
signifying that it was the wish of their Great Father's Representative Sir Peregrine Maitland
Lieutenant Governor of this Province to purchase all the Lands belonging to them the
Chippewas lying North of the River Thames, xx the River au Sables and a Sketch of the
Territory required being shown to them. They were desired to state on what terms they
would dispose of said Tract.

Their Answer after mature deliberation was as follows -
Father We the Chippewasv have always been obedient Children and never refused

anything our Great father has required of us. We are therefore willing to sell
our Lands, but wish to make the following reserves -

1st four mileé square at some distance below the rapids of the River St
Clair.
2nd One mile in front of four deep bordering on said River and adjoining

to the Reserve.

3rd Two miles at Kettle Point Lake Huron
4th Two miles square at the River au Sable
5th Two Miles square at Bears Creek, also a Reserve for Tomago and his

Band up at the Thames which he will point out when he arrives. And
we trust that the reserves now made by us will be augmented at the
time the purchase is finally concluded. Should our great Father's
Representative see that they are insufficient for the whole of our

Big Bear Creck Claim 1999
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Nation now living on this side of the Waters to plant Corn and hunt so
that we may not be poor and miserable like our Brethren on the
American side, who have sold all their Lands and have not made
sufficient Reserves for their men, Women and Children to plant corn. -

Father . You will inform our Great Father's Representatives that at our wish he
himself set the valuation on the Tract required, but that the payment is to be
made annually for 80 years, haif in hard money and half in clouthing -

The Payment for our Lands is to be separate and distinct from the Presents
our Great Father the King gives us yearly for our loyalty and past services,
but out of our yearly payments our Nation is to be furnished with a blacksmith
and Husbandman to be stationed near the reserves, the former to mend our
Axes and Traps and repair our Guns, the latter to instruct us in the art of
husbandry. " '

Big Bear Creek Claim 1999
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sveral individualy thoen living otly shall bo-eonsidired as ontitied o Faceive the

yeurly payniont of ten dollirs iy goods as'abbve statod, which trngt may be:known

s follows, viz (—Commencing on the northuely sl . &b th

southavest angle of the Township-of London, Thebes alonjs the ‘western boundary
lina-of ihe Township of London in 4 conrse north twonty-one dégrees thirty mitutes
west twalvé miles to the northiavest-angle of the said townsbip. "Thence on n course
about sonth sixiy-Live degress thlety-minutes wost foriyseight miles more or-loss,
until it intorsecis 4 Hue on a eourse produced povth two miley (rom tha. north-east
angle of the Shawaness Township; then sduth two miles to the north-eust angle of
the suid Bhawanese Townshipy thei along the eastorti bounddry line of the suid
township tivelve miles and half; more or less, to thg notthern: benndary line of tho
Township oF Chathiam; then east tweonty-founrmiles, more. or-less, to. tho Rivér-
Thaméd; then along the water's edge of the River Thames aguinst the stream to the-
place.of beginning.  Reserving a tract of land colonred red on the plan secompany-
ing thixdescription, situnto on the yortherd yside of thi River Thames, nearly oppovite.
the novtherly angle-of the Township of Sonthwold anil soubh-west angle of the Delas
witte Township ¢ontaining-fifteen thousand threo bundred and gixty netts, Also
reserving two miles sguare, distant four miles nbove the rapids, which are nour the.
soures 6f Big Bear Creek, nearly pavallel 1o the Mavavian villago, leaving five him-

14 14 o
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dred.snd fifty-twe thousand orie liundred and ninety acrosfor the con tents of thepur.
chase, And-thesaid Tummago; Metwichews, Sarnwmows, Maguumise, Teckumagawsie,
Pomikuoswdseigai, Quekkyick, Parobi tang, . Waweatick,  Nestagoncl, Ponicoch,
Bagetoh; 48 wolt foir themuslves my for tho Chippawa Nation g wnd claiming
the said tract of Tand a5 above deroribed, do hershy Tolly, 4 Jotay st
render and cofivey tho sawe to His Majesty, without orvation or Hmitation, in
porpatuity ; and--the said George {ronside, Superinfendent of Indian Afive; dooy
hereby; on belinlf of His Majosty, promise and ugreo to pay yeurly o every-man,
woman and-ohild of the said Chippaws Nation of Indians-infnb ng-and claiming
the eaid traet of land dbove desoribed, the sui of ton dollaws'in goodsiitthe Montrenl
price; 2o long as such man, woman nud clitld shall live, but sich pnsivity to eénde.
und. be diseontinued to be pald in righ tolanyindividnal whio may have died betwean
the respective pevicds of payment, and the several individuals thew living only- shall
be considered as entitled to roceive the yeurly payment of fen doflavs v goods, us
sbove stated, which sum the said Chiefs and Prineipal Poople, parties hereunty,
gx‘i:kinr;wledgg as:4. full vomuneration for the lands hereby soll anl couveyed to Hiy
Majesty, ‘ ,

1n Winvess Wisrzor, the parties have hereunto-sot theirhants and sanls.onthe
day fivst above mentioned, at Amherstburgh, in the Townghip of Malden, Western
Digtrict, and Province of Upper Qanada, » o
‘ - {FEORGE: TNONSIDE,
S LoAffson'b b i of the Cromn,

Signed, sealed and délivered in 1 Tosago,

presvncs ol A MerwErToUwWN,

J. P Hawrkixg ’ Sagawgonal,
Lreut.-Col. Commianding, = MAguasaniss,

J. Brep, o TROUNAGAWSIL,
_ Capt. B8th. Lt Tnfly. Rajt., Quokyies,
Jo Porsock, 7 PrsieuNacsssguiar,
 Lifeut. Royal Enginecrs, Pawnrrang, '
Tromas Brick, ' ' Waweareey,

Jonsign, 65th Regi., i
B, Ricginpgor, Ssumron,
 Surgeon; Ind: Dept,, CANorvING,

Wit Hanpg, Jun

Clerk, Ind. Depi,,
Gronge Ravp,

Interpreter, Ind, Dept,,
4. B, Casverrs,

Interpreter, Ind. Dept.,

A tewg copy,
Jo B Onesan,
1D,
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CHIEF JOE MISKOKOMON sworn before
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d; King, Dofonder
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rava, Depuby Buperintendent General of Indian
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W any time exeood two hundred and forty, being tho nnsither of porsons thon com-

{lmsing the snid. Nation, olaiming g
A .

gai, Quékijick, ']
surrender to Hig
vation, all t
Thanes, in 4
ahont

in morchandize at the. Montreal -

‘the snid Chippews Nition of ;[ts'clt)
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stority ay nforesaid, ae.of
Provinee aforesaid, in hand well
Sumuiwsousd, Maquamise, Tecum-
, Wawlabtin, Pemusehy Sagot
rof those prosents, the veceip

inhabiting and dlaiming the said traot of Jand heyeinafter
b hereliy suréndorad: 5 anid Majesty:-and to their pi
the sum af ten-shillings of lawful moi the P

and trnfy prid’to tho'tnid Tuminage, Mewicl
ngawsie, Pemekmawiissigai, Quekijick, Pawh
and: Owiptangal or before the sonling and. delive
whoreof, they ‘thesaid Tummago, Metwichewin; Sagawsouni, Muquamiss, Tecum-
agnwele, Ponieloupawassigal, Quokijicl, Pawheting, "Wawiatiin, Pemuse e
and Cunotunigy do bisiely ackiowledgo, and thereot and therefrom, and of ‘Eod from
the snmo and évery pur't theréof do nequit, relewse. and fovever dischiirgo Tlis pnid
Mpjesty, Hisheirs and-sicrassors by these presonts.  They the said Tammago, Met-
wichowin, Sweawsound, Maquamiss, Tecumagnwsie, Penreluawa<gigal, Quokijick,
Pawbetang, Wawiattin,, Pemuselly Sageteh and -CGanotung, have and each of them
hiath granted, bargained, sold, rolensed; surrendored and forev, ialded up, tnd by
thse prese tad puch of thiom doth, gerant, buegain; sell, release, surrend:
forever yieki iy untd ‘said Mujesty, His holrs and suceegsor ,:i}vi il parst
traet of dand situnte; }

the London and Western

ng aud being o the northerly side of the River Thantes, in

v “Distrtots -of the said  Provitics, contalning by admeasnte
ment five haudred. and.eighty thousand aeres, morg or
' i -the plan delineated on the margin -of

bd designated by a
, : csents, Wi ’
aitd s buited and bounded, or muy be.ot e Wikl
y: Conimaticing :on the northerly side of the River Tham
south-west angle of the Township of London ;:thence along the Wwestérn 1o
line -of the Township of Liondon -on a. aourse north twenty.one dogress thirty.
minwtes west twelve miles tn the horihiwest angle of the-guid township; thenge on
o course nhout south fty-eight dogrees west forty igE

v

inteispets n Jinoon ¢ course produced north: two 3ilos

tha Shvwaiios ynship, now the Township of Sombray

the nortl sigle of the snid township; then along the enstor
the siid. township twalve miles and achalf, more-orloss:to.the’

line of: the Township of Chatham ;
RiverThames; thenco following thew 1
stream. 1o the plaee-of beginning, ~ Togather
lyii d heing anid nll and singula'the rights; pui
appurtenances thereto Lilonging, and tho reversion and yover
remainders; and all the est ?é,'rightﬁ,;&it!e} intorost,. trust; nse;

o] xteonh m

g

whatsoever of thoni the éaid Tommago,. Mebwichewin, Sngawsoial, Blaquamiss,
Tecumagawsie; Pemelaninwassigsi, Quekijicl; Pawbotang, Fawadisin, Pamuseh,
Sageteh and Canotung, and of the-snid . Chippews Nation of Indinns, inhabiting shd
clgﬁnﬁﬁg; tho said tract of tand as wloresnid, bo havo:and to hold the said ‘pureel
or traot of laud, hereditimerts and premises heveby lerad gnd yielded up, or-
inténded 86 to be, with ‘thelr ‘and evory of their-rights s and 4 :
anced unfo His anid Mujesty, His helrs and successors v And
William Clavs, Depuity Buperintendent General of Indinn Affairs,-bs -aforesi
‘behalf of -Our-suid Lord tho King, His hisivs and successors, doth hereby: fop himeaolf
and Tis Succesuors in the said offies vvengnt, promiso ‘and agree to and with the
kuid ‘Puminago, Metwichewin, Sagawsomil, Maguamiss, Tecum sawsie; Remolunas
wuggigii, Quokijick, Pawbetang, Wawiatiin, Pemuseh, Sagetéh and. Canotung, and
their posterity, that be, the snid William Clans, and his success 6 thie siid office,
shall.and_will well and traly pay, or ‘eause to be paid, unto pach man; wonan and
child of ‘the said Chippewa Nution who, at the time of entering into the siid agree-
ment, inhebited and clnimed the said tract of land, and thei posterity for aver, an
annuity of two pounds and: ten:-shillings Tawful -mohey per. Janade, in goods
amd el di ‘Montreal price; provided alwiys that thenumber-of pers
ontitled to receive aime shiall in no ease exceed two huhidred and forty pe
—that being the numiber of persons claiming :and inhabiting thasaid fracknt'the
time of concluding the provisional agreoment hereinbefore métitioned.
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. JIn Wiexess Wuersow, the parties to thess presentd have hersunto set theiy
hands and seals the day and year-fitat above widtten, , )

Signed, senled-and deliverad i the ) {  Tommado, ‘(totem) L
presenco.ofws, e | Merwerommwry,  (fotem)
" Trosas Vinere, Capt. and Bt Major, SAGAWSONAL, {totemy
YGth R(:lgt,-, Commanding, Maqtamisgs, toteni)
Crarnes Vinror, Lieut, 10¢h Legt, Teoumaeasais; - (tofem)
WiLLian Hawos, Senior, Ok Indian ] Pemprmriwassioat, (totem)
ept, o Quexriox, totem)

Geo. I, Rave, I, 1 Dejit, Pawnirang, %t_c_»tem)
Wawiariny, {totent):
Pevusei; (totem)
Bageren,, {totem)
L Ciworond, {iotony)

No. 26,
P, MAreLAxD,.
PROVINCE OF UPPBR CANADA,

Grorax the Fourth, by the Grace of God, of the United Kingdom of Great Britain
and Treland, King, Defonder of thé. Taith,
Po all whom these presents shall 20Mme,—GREETING 1
Enow Yo that We, of our special grace, tertain knowledge and mere
hnve given and granted, and by these presentsdo give and | rant - tlie H
able William Olaus, of the Tovwr of Ningira, in-the Connty of Lincoln, i the Di
of Ningara, 4s colonsl commanding: the flank vompanies stationed from Ningaia ta
Quesngtown, his' heirs and- ausigne forevar, all that pavcel or tigs of land-sitimte.
in-the Township of Innishl, in the County of Bimeos, in the Home District, fn.onr said .
Provinge, containing by admedsarement, nine hundred ncies; be. the.same more or

Toss being the voith kialves of Lots Nou. Bixteen,; Bighteen, MNineteen and Twenty--

Twenty-one in the Fonrth Concesdion of the said Township, logether with all the.
woods and waters thereon lying and boing, inder. the reseivations, liniitations-and
wonditions: ‘fml‘éllmfbel';,sﬁxyrosse{l, which said nfng hundred acres are butted and
hounded, or may . & otheiwise known g 6 thiat iy to ey : Commencing whete
a-posk-has:hesn planted: at the north-sast angle of eich of the said north half lots
Tespectively; then: soutl soventy-thtee dogives thirty minutes west: thirk shaing,
morg op less, {o whera-a post has been planted at the north-wont an gaeh of
tho said-hall' lots;-thon south nine ‘degrees thivly ‘minatos sast thifh ¢ chaing
thirty-three linksand a-half; mors o legg, to the centro of thiesaid cone giony then
north seventy-three degroos thirty minutes enst thirty chains, more o less; to the
eastorn limit of ‘oach of the said half Iots; then worth nine degroes thirty minutes

one, and the south balvesof Tots Nos, Fourteen, Sixtoen, Righteen, Nineteen and.

oS ol each o
wost thirty-thres chain ) { 8

beginning in'eaoly 6f the dnjd Rdlf lots, Also, commencing whsre 8. post-has been
planted ab the south-west anglo-of each of the said south half lots Tespaotively ;
then north seventy-three degrees thirty ininntes east thi vty chiaing, more or less to.
‘where a.post has been planted u the south-onst angle of vach of the said half lots;
then north -nine degrees thirty- minutes west ﬁxirtyet_hree‘ chalng thirty thres
links and:a-balf, more ox less, to' ths cenire of the naid woncession; then south

Bovanty-throe’ degrees thirty minutes west--thirty chaing, more or 1
westorn limit of each of the said hajf lots; then south’, nine deg
‘minutés east thirty-thres chains thicty-thyee links and -a-tinlf, iove o less, to
place.of beginming. in sach of the said il lots,. To lave and ‘to hold
snid pavesl or fraet of Jund Mhoreby given snd: gianted to-bhim. the swid the
Honorable William Claus, his heirs and assigoe for-ever; suving, nevertholess, to

3
&

nirty-three: links. inid a-half. more or lessto the place of
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CHIEF JOE MISKOKOMON sworn before
s 100 l

me this day of I'M lzl , 2012

A Commis¢idndr etd.
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This is EXHIBIT "H" of the Affidavit of
CHIEF JOE MISKOKOMON sworn before
me this l‘f day of Tm . 2012
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Ministry of Energy
Office of the Minister

4™ Floor, Hearst Block

Ministére de 'Energie
Bureau du ministre

4° étage, édifice Hearst

900 Bay Strest 900, rue Bay "“\_Fﬂ
Toronto ON M7A 2E1 Toronto ON M7A 2E1 Ontario
Tel.. 416-327-6758 Tél: 416 327-8758

Fax: 416-327-6754 Téléc. : 416 327-6754

APR 05 2012 MC-2012-1071

Mr. Colin Andersen

Chief Executive Officer

Ontaric Power Authority
1600~120 Adelaide Street West
Toronto ON M5H 1T1

Dear Mr. Andersen:
RE: Feed-in Tariff Program Review

The government is committed to implementing the recommendations outlined in Ontario’s
Feed-In Tariff Program, Two-Year Review Report. | acknowledge the work of the Ontario
Power Authority during the two-year review. To ensure the long-term sustainability of
renewable energy while creating more jobs, lowering prices and giving communities a greater
say, the government is committed to the timely implementation of all the recommendations,
which include:

¢ Reducing prices — for solar projects by more than 20 per cent and wind projects by
approximately 15 per cent.

¢ Encouraging greater community and Aboriginal participation through a new priority
point system, which will also prioritize projects with municipal support.

* Reserving a minimum of 10 per cent of remaining capacity for projects with significant
participation from local or Aboriginal communities.

The province’s Long-Term Energy Plan (LTEP) and the February 17, 2011 “Supply Mix
Directive” established Ontario’s target for clean, renewable energy from wind, solar and
bioenergy at 10,700 MW (excluding hydroelectric) and 9,000 MW of hydroelectric by 2018.
Ontario is on track to procure 10,700 MW of non-hydro renewable energy generation by 2015.
Ontario will continue to grow the clean energy economy through the continuation of the FIT
and microFIT programs.

Direction

Pursuant to the authority | have, as Minister of Energy, under sections 25.32 and 25.35 of the
Electricity Act, 1998, | hereby direct the Ontario Power Authority (OPA) to continue the Feed-in
Tariff (FIT) and microFIT programs developed pursuant to the direction issued September 24,
2009 subject to such amendments as may be required in order to implement the policies set
out below:
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Continuing the Commitment to Clean Energy

As a first step, the OPA shall begin by awarding 50 MW of microFIT and 200 MW of small FIT
projects as soon as possible.

At the end of 2013, the government will review Ontario’s electricity supply and demand
forecast to explore whether a higher renewable target is warranted.

Encouraging Greater Community and Aboriginal Participation

The OPA shall amend the FIT Program Rules to encourage publicly-funded school, hospital,
publicly-owned long-term care home, public university, public college, Aboriginal and
community participation by prioritizing applications through a points system in accordance with
the document set out in Appendix A.

In offering contracts for small and large FIT projects, the OPA shall allocate of the available
capacity:

i. aminimum of 100 MW for projects with greater than or equal to 50 per cent community
and Aboriginal equity participation; and
ii. aminimum of 50 MW for hydroelectric projects.

During the term of the FIT Contract, with respect to any facility that is not a rooftop solar
photovoitaic project that has been awarded points under the prioritization process based on
applicant type, a change shall be prohibited if such change would mean that an economic
interest in the project (including a local participation level as set out in Appendix A) would drop
below the level that resulted in the project receiving the applicant type points that it did in the
prioritization process. The FIT Contract shall provide that, if such a prohibited change takes
place from the contract effective date and during the term of the contract, it shall constitute a
ground for termination of the contract. For additional clarity, the change restrictions
contemplated by this paragraph shall not apply to rooftop solar photovoltaic projects.

With respect to rooftop solar photovoltaic projects, a change to any such project that has been
awarded points under the prioritization process based on applicant type prior to the fifth
anniversary of the commercial operation date shall be prohibited by the FIT Contract if such
change would mean that an economic interest in the project (including a local participation
level as set out in Appendix A) would drop below the level that resulted in the project receiving
the applicant type points that it did in the prioritization process. The FIT Contract shall provide
that, if such a prohibited change takes place from the contract effective date and up to five
years after commercial operation, it shall constitute a ground for termination of the contract.

Support Programs

The Ministry of Energy remains committed to providing support for community participation
through the Community Energy Partnerships Program (CEPP). The CEPP program
administrator and the Ministry of Energy will make recommendations regarding the program
rules and eligibility criteria of the CEPP to the OPA. | direct the OPA pursuant to subsection
25.32(4.6) of the Electricity Act, 1998 to redesign the CEPP program rules and eligibility
criteria taking into account those recommendations. The CEPP shall be re-launched by July 1,
2012,

...[cont'd
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In order to encourage continued Aboriginal participation in the electricity sector, | direct the
OPA, pursuant to subsection 25.32(4.5) of the Electricity Act, 1998, to amend the Aboriginal
Energy Partnerships Program (AEPP) to align with the goal of prioritizing Aboriginal
participation in the FIT Program. The OPA shall expand eligibility for the AEPP to include
projects developed pursuant to the Green Energy Investment Agreement. The OPA shall
amend the Aboriginal Renewable Energy Fund to focus on supporting projects in the design,
development and regulatory approvals phases. The OPA shall establish a minimum eligibility
threshold for projects with Aboriginal equity participation of at least 15 per cent where the
project is smaller than 100 MW and of at least 10 per cent where the project is equal to or
larger than 100 MW.

Protecting Agricultural Lands

The OPA shall not enter into FIT contracts for ground-mounted solar photovoltaic generation
facilities greater than ten (10) kW, or amend an existing FIT contract for a facility greater than
ten (10) kW to relocate the facility location, where those facilities are proposed to be located
on or relocated to a site that contains:

¢ Land with any Class 1, 2 and 3 soils or a mix of those soils as they appear on the
Canada Land Inventory Agricultural Capability Maps published by the Ontario Ministry
of Agriculture, Food and Rural Areas and Agriculture and Agri-Food Canada

» Land comprised of organic order soils as it appears on the Canada Land Inventory
Agricultural Capability Maps published by the Ontario Ministry of Agriculture, Food and
Rural Areas and Agriculture and Agri-Food Canada

e Specialty Crop Areas within the meaning of the Provincial Policy Statement as
amended from time to time

Strengthening Land Use Rules

The OPA shall not enter into FIT or microFIT contracts for ground-mounted solar photovoltaic
generation facilities or for wind generation facilities up to and including 3 kW where those
facilities are located on property that:

¢ |s zoned to permit residential use; or
e Borders a property zoned to permit residential use.

This restriction does not apply to property that is zoned for agricultural use where residential
use is permitted as ancillary to the agricultural use.

The OPA shall not enter into FIT or microFIT contracts for ground-mounted solar photovoitaic
generation facilities where those facilities are proposed to be located on property that:

* Is zoned for commercial or industrial use but where no such use is occurring; or

e Is zoned for commercial or industrial use and where the solar ground-mount
photovoltaic generation facility is or will be the main or primary purpose for which the
property is used.

...Ilcont'd
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Improving Municipal Engagement

The OPA shall allocate $100,000 annually of CEPP funding for guidance and outreach
purposes related to the municipal role in renewable energy development with the Association
of Municipalities of Ontario (AMO). This allocation shall be reviewed in 2013.

The OPA shall not launch the Municipal Renewable Energy Program given new and existing
initiatives that support municipal input and participation.

Reducing Prices to Reflect Lower Costs

The OPA shall amend the FIT Program Rules to establish pricing for a project at the time the
project is offered a contract.

The OPA shall use the price schedules and adders published in the FIT Review Report and
included in this direction as Appendix B with the new FIT and microFIT Program Rules. In
October of each year, in consultation with the Ministry of Energy, the OPA shall consult about
the price schedules. Following consultation, the OPA shall update the price schedules and
shall publish the updated schedules in November of each year to be effective January 1% of
the following year. During the annual price review in 2012, the OPA shall review price
escalation for inflation in new FIT contracts to determine if adjustments are required.

The requirement that the OPA conduct the annual price review described above shall amend
and replace the requirement in the direction of the Minister of Energy dated September 24,
2009 for a review of the FIT Program and its Support Programs and report to the Minister at
least every two years,

For new large FIT projects, the OPA shall amend the FIT contract to provide for greater
generator accountability in circumstances where generation must be dispatched off.

Transitioning to new FIT and microFIT Rules

The OPA shall develop and implement a transition process to provide an opportunity for
suppliers with existing FIT contracts to withdraw from the FIT Program and have their security
returned.

In relation to:

1. microFIT applications submitted on or after September 1, 2011 and prior to the date of
this direction; and

2. FIT applications submitted prior to the date of this direction and in relation to which a
contract offer had not been made (both 1 and 2 the “Pre-Existing Applications”);

the OPA shall develop and implement a transition process to provide an opportunity for a Pre-

Existing Application to be revised in accordance with the process and eligibility requirements in
the new FIT and microFIT Rules (as applicable) as amended pursuant to this direction.

...Jcont'd
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The OPA shall provide such transition opportunity during the first available application window
applicable to the type project applied for in the Pre-Existing Application to be revised (i.e.
microFIT, small FIT and large FIT). Subject to limits in the FIT Rules and microFIT Rules on (i)
when a revised application must be submitted, and (ii) the type of revisions to a Pre-Existing
Application, a revised Pre-Existing Application shall be entitled to retain its original timestamp.
The OPA shall discontinue Pre-Existing Applications that are not revised during the first
applicable application window or that are withdrawn by the applicant. The OPA shall return the

application fee and application security that had been paid in relation to the Pre-Existing
Application.

Defining microFIT Participation

The OPA shall not award an individual or farmer (as those terms are defined in the OPA’s
microFIT Eligible Participant Schedule) more than one microFIT contract. The OPA shall
amend the microFIT Eligible Participant Schedule to include farming co-operatives whose
members are limited to farmers and require a farming co-operative to locate a microFIT project
on the property of a member of the co-operative. The OPA shall not launch the Commercial
FIT (CFIT) Program.

Connecting Constrained microFIT Projects

In implementing the August 19, 2011 "Constrained microFIT Projects” direction, the OPA shall;

1. Only allow those Constrained Applicants (as defined in the August 19, 2011 direction)
to exercise an option identified in that direction if the Constrained Applicant identifies in
writing its interest in one of the options to the OPA no later than May 31, 2012,
following the posting of this direction on the OPA’s website;

2. Only consider a microFIT project applicant that submitted a complete application prior
to December 8, 2010 to be a Constrained Applicant if the applicant made an

application for connection to the applicable Local Distribution Company by August 19,
2011 and was denied connection;

3. For the purposes of paragraph 2 of the August 19, 2011 direction, the other conditions
and requirements that may be included in a power purchase agreement include the
requirement for the Constrained Applicant to take such actions as the OPA considers
appropriate to remediate Constrained Projects (including of other Constrained
Applicants) where the Constrained Applicant had purchased its generation equipment;

4. Where a power purchase agreement includes remediation requirements, the OPA shall
provide the price in the Conditional Offer for the Constrained Project only if the
Constrained Applicant carries out the remediation requirements.

5. For the purposes of paragraph 2 of the August 19, 2011 direction, “New Property” shall
be limited to the same agricuitural land protections and land use restrictions
contemplated by this direction; and

...[cont'd
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6. Forthe purpose of paragraph 1 and 3 of the August 19, 2011 direction limit the
relocation of Constrained Projects to another location in Ontario subject to the land use
restrictions contemplated by this direction.

Clarifying Transmission and Distribution

To promote efficient use of land and resources for connection infrastructure, | direct the OPA
pursuant to subsections 25.35 and 25.32(4.4) of the Electricity Act, 1998 to work with the
Ministry of Energy, consult with stakeholders and revise the FIT Rules to provide a limit with
respect to the distance between a project site and its connection point on the existing
transmission or distribution grid.

The OPA shall make the FIT Program transmission availability tables publicly available and
shall update the tables on a regular basis.

The OPA shall subject small FIT projects to system availability testing similar to the method
used for larger projects.

The OPA shall revise the FIT Rules to permit FIT Contract offers to be made to projects where
upgrades are not required to the transmission system or where only minor upgrades are
necessary.

Given the transmission projects planned through the Long Term Energy Plan and changes to
the FIT Program, the OPA shall not run the Economic Connection Test.

Reducing Delay

The OPA shall change the FIT Contract to provide for a milestone date for commercial
operation for FIT rooftop solar photovoltaic projects of eighteen (18) months.

General

This direction supplements previous directions related to the FIT Program, the microFIT
Program and FIT Support Programs and replaces provisions of these previous directions only
to the extent that a particular provision of this direction is inconsistent with a provision of a
previous direction. For greater certainty, nothing in this direction changes the effect of the
August 19, 2011 “Constrained microFIT Projects” direction other than the “Constrained
microFIT Projects” provisions.

Itis my expectation that the OPA will establish appropriate policies and procedures with
respect to the administration of the programs, including ensuring that program participants are
subject to audit.

This direction takes effect on the date issued.

Sincerely,

&

Chris Bentley
Minister



APPENDIX A

PRIORITIZATION TABLE

Applicant Type

A project in which a local community has a minimum 15% equity interest held
by a co-op with, in the case of large FIT projects, 50 or more property owners
who live in the municipality where the project is located. In the case of small
FIT projects, a project in which a local community has a minimum 15% equity
interest held by a co-op with 35 or more property owners who live in the
municipality where the project is located.

- A project in which an Aboriginal community has a minimum 15% equity interest

A project in which publicly-funded schools, public colleges, public universities,
hospitals and publicly-owned long-term care homes have a minimum 15%
equity interest or that are a project host

Other Applicants

Additional Points

Local Municipal CoUnciI Support Resolution
Aboriginal Community Support Resolution

Project Readiness

e Applicants for wind, solar ground-mount, bicenergy and waterpower
projects on Aboriginal Reserve, Federal land or private land have sufficient
space for the project and a firm lease, firm option to lease/purchase, or
ownership of the land

o Solar rooftop applicants either own the host building or if they do not own
the host building have proof of firm site control in the form of a firm lease or
option to lease

System Benefit (water and bioenergy)

Points

2
1

Priority between projects that have an equal number of points shall be determined based on

each project’s timestamp.

The OPA shall not offer a project a FIT contract if the project does not have any prioritization

points.

A publicly-owned long term care home is a municipal home, joint home or First Nations home

as provided for under the Long Term Care Homes Act, 2007, S.0. 2007, ¢.8.



APPENDIX B

FIT PRICE SCHEDULE
"~ Fuel | Project Size Tranche | Price (¢/kwh) | Escalation
Percentage**
~ Solar Rooftop <10 kW 54.9 0%
> 10 < 100 kKW 548 0%
> 100 < 500 kW 53.9 0%
C>500kW | 487 T 0%
Solar a <10kW 445 0%
Groundmount o _ .
> 10 kW < 500kW 38.8 0%
> 500 KW < 5 MW ...380 | 0%
o . >5MwW 847 0%
Wind All Sizes 11.5 20%
Water | <tomw 134 20%
- > 10 MW < 50 MW 12.2 L 20%
Biomass | < 10MW [ 138 [ s0%
o xOMW 130 | 50% .
Biogas .S 100kW | 195 | 50%
___OnFarm | 100 kW< 250 kW 185 | 80%
Biogas S 500 kW A 50%
>500kWs 10MW | 147 A 50%
i >0 MW 104 | 50%
LandfillGas | < 1OMW 11.1 . 50%
b > 10 MW 103 50% |

**Escalation Percentage based on the Consumer Price Index will be applied to eligible Renewable Fuels
as calculated in FIT Contract. The Base Date is January 1 of the year in which the Project achieves
commercial operation, unless the Project achieves commercial operation in October, November or
December, in which case the Base Date is January 1 of the following year.

FIT PRICE ADDERS

~Aboriginal Projects Community Projects
Participation Level (Equity) >50% >15% <50% >50% >15% <50%
Price Adder (¢/kWh) 1.5 0.75 1.0 0.5

Note: The above table applies to all FIT project sizes and all technologies except rooftop solar.




