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EB-2012-0087
IN THE MATTER OF the Ontario Energy Board Act 1998, S.O.1998, c.15, (Schedule B);

AND IN THE MATTER OF an Application by Union Gas Limited for an Order or Orders amending or varying the rate or rates charged to customers as of October 1, 2012. 
ARGUMENT OF BUILDING OWNERS AND MANAGERS ASSOCIATION,
GREATER TORONTO ("BOMA")
1.
Introduction
In Procedural Order No. 3 in this case, dated August 15, 2012, the Board established a hearing process to determine what it described as a Preliminary Issue in the case.  The issue is:
"Has Union treated the upstream transportation optimization revenues appropriately in 2011 in the context of Union's existing IRM framework?"
By way of explanation for its decision, the Board noted:

"The Board does not agree with the submissions of CME, FRPO, or Union to the effect that the treatment of upstream transportation optimization revenue should not be considered until after the Board has rendered its decision on the 2013 rebasing application. The Board is of the view that there are two distinct issues before the Board. In Union’s 2013 rebasing case (EB-2011-0210), the Board will be determining how upstream transportation optimization revenue should be treated in 2013 and going forward. In this proceeding (EB-2012-0087), the Board will be determining whether Union treated the upstream transportation optimization revenues appropriately in 2011 under the auspices of Union’s existing IRM framework. The Board is of the view that these are two different issues and that a decision on one of the issues does not necessarily require the same decision on the other."

In a footnote, the Board stated:
"The Board would like to make it clear that it is only considering the treatment of the upstream transportation optimization revenues as it impacts the 2011 rates being determined in this proceeding."

2.
The Rationale for FT-RAM and its Stated Purpose
The fact that the initiator behind the FT-RAM program and a subsequent expansion to it was Shell Marketing North America (also called Coral Energy), one of the largest natural gas marketers in North America, coupled with the fact that eastern LDC shippers had relatively modest amounts of contracted but unutilized long haul FT capacity over the years since FT-RAM has been in place.  (Shippers, including Union, had progressively decontracted long haul FT capacity over the relevant years) leads to the conclusion that at least some members of the TCPL Tolls Task Force ("TTF"), when it approved an "unopposed resolution", to ask the National Energy Board ("NEB") to approve the FT-RAM program in 2004, and to extend it thereafter, were aware of the potential of the program to facilitate transactions between the marketers and other TCPL shippers, in other words, to use the "option value" inherent in the FT-RAM credits to create significant profits for those players.  Those transactions were eventually realized by Union, beginning in 2007 and quickly increasing in value in the years 2008 to 2012.  Only a modest amount of FT-RAM credits were ever used by Union to offset genuine unabsorbed demand charges (J4.1) or TCPL balancing charges (J4.10).  The lower tolls resulting from RAM were used to drive transactions which resulted in large incremental revenues for Union shareholders.  The RAM credits served to reduce the IT tolls to the commodity portion of the total only, to the point where they were a small fraction of the FT toll for the same paths.
3.
The Stated Purpose of RAM

In its resolution of January 16, 2009 (attached as Appendix D), requesting that TCPL's Toll Schedule be amended to make RAM a permanent part of the TCPL Tariff, the TTF stated:
"RAM is a tool to mitigate unabsorbed demand charges and provides greater flexibility in order to give shippers increased confidence in contracting for long-haul FT service on the TransCanada Mainline.  The motivation behind RAM is to promote the renewal of and incremental contracting for long-haul FT service.  During the various pilot periods, the mechanism has been used by a broad spectrum of shippers including producers, producer/marketers, LDCs and end-users.  The mechanism will not limit the service entitlements of current FT service".
TCPL's view of the purpose of FT-RAM has been similar.  In its pre-filed evidence in the Mainline 2012-2013 Tolls Application (attached as Appendix E), TCPL states:

"When introduced, the objective of RAM was to promote incremental contracting for, and renewal of, long-haul firm services." and
"It allowed for the mitigation of unabsorbed demand charges and is intended to give shippers increased confidence in contracting for long haul service on the mainline."
Union took a similar view in its pre-filed evidence in EB-2011-0210:

"The program was designed to encourage shippers to remain contracted on TCPL's system".

In TCPL's view, RAM has not met its original objectives, since long haul FT contracts on the mainline have declined dramatically since 2005 (see Figure 8-3 in TCPL's evidence RH-003-2011 proceeding, hereafter "TCPL's evidence").  TCPL noted that:

"Even the parties who indicated that their contracting decision had been impacted by the FT-RAM pilot in the RHW-2-2005 proceeding [the proceeding in which the National Energy Board extended the RAM eligible FT capacity to include short-haul FT when "linked" to a long-haul FT contract] have substantially decreased their long-haul FT contract levels since that time."
4.
How FT-RAM Works – A Summary of Key Points
The FT-RAM eligible shippers (initially, long haul shippers only) earn dollar credits for each unit of unutilized capacity on TCPL in each month.  The dollar value of the credits are calculated daily based on the shipper's daily Demand Charge.  The shipper may use these credits, earned on a particular path, for example, long haul FT service to the TCPL's eastern zone, to reduce the IT toll for service used on any path on the TCPL system at any time during that month.  Moreover, as RAM credits are dollar amounts instead of equal quantity amounts (that is one GJ of UDC  for one GJ of IT service) shippers often use RAM credits to transport many more GJs of gas on IT service than the amount of GJs of UDC they incurred during the month.  For instance, RAM credits earned by not using one GJ of a long haul contract on one day may be used to reduce an IT toll, for transportation of several GJs of IT service, on a shorter path to anywhere on the system, on a different day or days, so there is substantial leverage built into RAM.  Often, RAM credits are gradually collected by shippers during a month and utilized in a concentrated fashion on a few high demand days and paths.  The only precondition is that credits must be used in the month in which they are earned.  TCPL's Interruptible Transportation (IT) Toll Schedule contains detailed provisions for the calculation of the FT-RAM credits to IT tolls (the IT toll schedule is attached as Appendix A to this Argument).  In essence, the application of the RAM credits allow the shipper to acquire the IT service for the commodity toll only, less than 10% of the full toll.  A very clear description of the RAM IT toll credit can be found in a TCPL document, entitled "RAM (Risk Alleviation Mechanism)" dated June 2010 (K7.3, Tab 37).  A copy of that document is attached hereto as Appendix B.

5.
The History of RAM

RAM was approved by the NEB in its letter decision of July 15, 2004, to commence on November 1, 2004 as a one year FT-RAM pilot program.  The NEB approved an amendment to TCPL's IT Toll Schedule (IT Toll) at the same time.  In its decision, the NEB accepted Resolution 02-2004 of the TTF.  The complete history is given in JD-1-16-2 of the rebasing case (a BOMA IR), attached hereto as Appendix C, and some of it is summarized here for the Board's convenience.

As noted above, the original proposal for FT-RAM was made in the TTF by Coral Energy Canada (now Shell Energy North America (Canada) Inc.), a very large gas marketer.  The TTF resolution was an unopposed resolution.

On August 5, 2005, the TTF approved (in Res. 20.2005) as an unopposed resolution, an extension of the FT-RAM pilot for an additional one year term, commencing November 1, 2005, and ending October 31, 2006.  The NEB approved the extension in a letter decision dated December 6, 2005.

On February 26, 2006, the NEB approved an application by Coral Energy Canada to extend FT-RAM credits to short haul contracts, linked to long haul contracts, in its RHW-2-2005 proceeding, and Board Order TG-1-2006.

On April 5, 2006, the TTF approved (in Res. 05.2006), and the NEB authorized an extension of the FT-RAM pilot, as modified by the NEB in its RHW-2-2005 decision for an additional one year period from November 1, 2006 to October 31, 2007.

On February 2007, the TTF approved (in Res. 03.2007) an extension of the FT-RAM pilot for an additional two year term from November 1, 2007 to October 31, 2009.  The NEB authorized the two year extension in a letter decision on March 2, 2007.

On January 7, 2009, the TTF approved (in Res. 04.2009) and sent to NEB for consideration, by a letter dated January 16, 2009, a resolution to make the FT-RAM a permanent part of TCPL's tariff, pursuant to a further amendment to the IT toll schedule (see section 4.1 of the IT toll schedule, attached as Appendix A).  The NEB authorized the amendment to the TCPL's toll schedule, on a permanent basis, effective November 1, 2009.
6.
Financial Impact of RAM

The value created by RAM credits to the IT toll since its inception has been enormous.  The large financial impact of the program is shown at Table 8-4 (p25) in TCPL's evidence.  It shows that in 2010, over 90% of gross IT service revenues were offset by RAM credits; the dollar value of those credits was over $400 million.  In 2011, it was estimated to be $400 million, based on six month actuals.  Over the period 2004 to 2011, the value of the discount on IT tolls was about $2 billion.  These numbers are the total RAM credits used to reduce IT tolls by all TCPL shippers to date.  These amounts represent reductions to the IT tolls, over what the amounts that volumetric amount would have cost, but for RAM.

7.
Who Has Earned and Who Has Used RAM Credits

TCPL's evidence also demonstrates that the RAM has evolved in such a way that most of the credits have used by parties other than the original shippers.  In other words, the major users of FT-RAM are parties who have received their RAM credits through assignments of RAM-qualified TCPL capacity from the original shippers, including Union Gas.

At Table 8-3 in its evidence (p26), TCPL demonstrates that in 2010, the top 5 RAM users, accounted for 57% of the value of the RAM offsets to IT tolls, even though they accounted for only 7% of the eligible long haul capacity.  Figure 8-5 (p26) shows the increasing divergence between the users of RAM credits and holders of the original long haul capacity.

8.
Impact of the Operation of FT-RAM on FT Tolls

TCPL is of the view that the elimination of FT-RAM would decrease its FT tolls.  Under the TCPL revenue requirement, the IT revenues are a credit against the cost of service, so the higher the revenue from IT service, the lower the firm service tolls.  TCPL assesses the impact of RAM induced reduction in IT tolls on FT tolls at p29 of its evidence.

"In total, TransCanada expects an increase in annual discretionary (IT) revenue in the range of $50 to $150 million if RAM is eliminated, based on historical analysis that accounts for the expected shipper behaviour changes mentioned above.  This range of incremental discretionary revenue likely is conservative, particularly when considering that the IT revenue offset by RAM credits is expected to exceed $400 million in 2011."

TCPL notes that $50 million corresponds to a reduction of $0.06/GJ in FT tolls; BOMA notes that $150 million would then equate to the $0.18 GJ in those tolls.  TCPL noted that revenue in 2003, the last full year pre-RAM, IT revenue was $151 million.
If TCPL's assessment is correct, and it seems conservative, Union's ratepayers are paying higher tolls for firm service on TCPL, as a result of RAM, while Union's shareholder pockets most of the revenues generated through the RAM driven transactions.
9.
The Relevant Numbers
Parties seem to be in agreement that the 2011 revenues generated by RAM enabled transaction in $22.0 million (JC 4-7-9, transposed to K7.3), and over the period 2007-2012, amount to $67.2 million.  As an aside, in 2011, Union's excess earnings accounted to $62.5 million, of which $45.8 million went to Union's shareholders, and $14.5 million to its ratepayers (JE. 3-5-1).
10.
RAM Credits Drive Exchange Transactions

Union has admitted at several times throughout its evidence that most of its "exchange" activity during 2011 was driven by RAM credits and would not have been economic without the use of RAM.
Starting with its pre-filed evidence in EB-2011-0210, Union stated that:
"The single biggest factor contributing to growth in exchange revenue was the utilization of the TCPL FT-RAM program, starting in 2008.  Full year impacts of this program are seen in 2009 and 2010.  Union 2011 actual [exchange] revenue is primarily supported by TCPL's RAM program…" (our emphasis) (C1, T3, p12).

It also stated:

"At this time, Union generally supports these services and pricing changes intended to increase mainline revenue from transactional services and help preserve lower long-haul and short-haul rates for firm transport service including the elimination of the FT RAM.  Union notes, however, that the elimination of TCPL's FT RAM severely limits Union's ability to sell exchanges and other upstream transportation services." (A2, T1, Sch 1, p15)
However, in evidence filed with the NEB, in the NEB's RH-003-2011 case (ongoing), in which TCPL has proposed that FT-RAM be terminated on December 31, 2012, Union, as part of the MAS group of shippers (includes Enbridge and Gaz Metro) filed on March 9, 2012 (within a week of same time as Union filed its OEB evidence), urged the NEB to retain FT-RAM.  MAS stated:
"MAS believes that RAM provides a unique tool for Mainline long haul FT shippers to mitigate their risk of unutilized demand charges and differentiates TCPL from other pipelines.  The continued and escalating use of RAM credits as provided in Figure 8-5: Contracting Behaviour of 2010 Top Five RAM Users of this Application, demonstrates the market's use and reliance on RAM as a value-added FT service attribute". (MAS Evidence March 9, 2012, TCPL's 2012-2013 Toll Application, p32).
During the EB-2011-0210 hearing, in response to questions from Mr. Quinn about the "market" interest in obtaining assignments from Union of 2013 TCPL capacity to its Eastern Delivery Area, Ms. Cameron stated:

"without access to the [RAM] credits, the market interest in our capacity has declined to near zero" (V7, p16).
"Subject to check – I don't have the numbers in front of me – I believe at least we've done assignments to the end of October" (my emphasis).
"The market was tenuous about what to do about November and December, and then into January, February and March, because I think the end date of RAM, and whether it will end, is still subject to much debate at the NEB.  So there wasn't a lot of market interest.  A lot of people were waiting to see what the results of that proceeding would be".
Finally, Ms. Cameron, at p33, in response to Mr. Quinn, in commenting on how RAM revenues were generated, stated:
"Whether we do it through an exchange or whether we do it through optimization, delivering the gas from the particular contract, diverting the gas from Parkway to some other area, was driven by the RAM program.  So it's all fundamentally due to RAM that we've earned the revenue related to this contract" (our emphasis) (V7, p33).

Two points about these statements:

First, Union takes different positions on FT-RAM before the NEB (as a member of MAS) and the OEB in EB-2011-0210, in virtually the same week.

Second, in its pre-filed evidence, Union notes the rapid growth of "exchange" revenues using RAM in 2008, 2009, and 2010.  By contrast, exchange revenues in 2006 and 2007 were $2.6 million and $3.4 million, respectively (C1, T3, p12).

During the Technical Conference in EB-2012-0087, Union made a number of comments on the critical role played by FT-RAM in increasing their revenues from transactional services.

Mr. Isherwood, replying to Mr. Thompson's question about a change in the way exchanges worked, stated:

"I think FT RAM, as we testified to in the 2013 case, provided a whole different framework to operate within.  But back in 2003 [Union defined an "exchange" in RP-2003-0063, repeated at TC, p34], when FT RAM did not exist, then there were few assets available." (my emphasis)

Further along in the TC, speaking of the importance of RAM to doing exchanges, he said:

"But the only reason we're doing that is because of FT RAM.  If we didn't have FT RAM, there would be no economic incentive to do that [exchange] transaction". (TC, p48)

Later still, in referring to the "optimization" of the original gas plan, Mr. Isherwood states:

"So the [gas] plan is working perfectly.  There is a market opportunity, largely created by FT RAM, that allows us to go in and optimize the plan.  So we're creating the UDC, if you want.  We're creating the opportunity to gather the FT RAM credits." (TC, p57)

Later still, speaking of how the RAM creates value for the marketer who takes an assignment of the FT toll from Union, Mr. Isherwood states:

"If you look behind the scenes [of an exchange in which Union delivers gas to that marketer at Empress for redelivery in the NDA], what is the value of that to the marketer?  They're obviously getting the FT RAM benefit.  So there is benefits behind the scenes the marketer is recognizing, and he is willing to pay us in this case 30 or 40 cents to provide the exchange." (TC, p33)

The key point the Board should draw from these statements of Union in both its pre-filed evidence in the rebasing hearing, and the rebasing hearing, and the Technical Conference in this case, is that FT-RAM was a "game-changer" for Union.  By making available to Union low cost, almost free IT service, TCPL was giving Union a tool to launch in effect a whole new business which consisted of using the lower IT toll to underpin and make economic a very large number of transactions whereby Union worked with marketers to move gas within and beyond its franchise area, either by Union's or the marketer using the commodity IT toll to move the gas from Empress to Dawn, various upstream delivery areas, or export points.
11.
How RAM Drives "Exchange" Revenues
Union's evidence is that when they do:

"optimization around the FT RAM program, we have two options.

One is to do a bundled package, if you wish, with a marketer, where we actually get a net revenue coming back.


Or, secondly, we can actually optimize it ourselves and sell in (an) exchange.


And we consider those two things to be equivalent." (V7, p140).

Union also explains its use of RAM credits at JC-4-7-10 as follows:
"First, when balancing supply for its system customers, Union periodically has excess TCPL capacity that Union releases in the market. Union sees higher value for that capacity due to the RAM feature. All proceeds from that released capacity, including those higher proceeds earned as a result of the RAM Program, are returned directly to system customers to offset Unabsorbed Demand Charges (UDC).
Second, prior to November, 2007, Union used the RAM program primarily to fund a base minimal level of Interruptible Transportation (IT) to manage LBA fees in its northern delivery areas. Union expects this base level of IT to continue, regardless of the RAM program.
Third, starting in 2007, Union realized benefits of the RAM Program when optimizing its transportation portfolio. Union began to assign various long-haul firm transportation assets on a monthly, seasonal and annual basis in order to realize some of the value the market placed on TCPL pipe as a result of the RAM program. Since Union continued to purchase supply at Empress, alternative arrangements were required to deliver these supplies to Union’s market once the capacity was assigned.

In 2008, Union began to use the RAM program by applying available RAM credits earned on empty FT pipe to transport Empress supplies to various delivery areas to meet market demands for customers. The flexibility to apply RAM credits to any path allowed Union to deliver supply to franchise customers across multiple delivery areas, such as the MDA, WDA, NDA, SSMDA, NCDA, CDA, EDA and SWDA. In addition, these credits could be used alone, or in combination with, other assets to serve exchanges to customers outside Union’s franchise area. The credits earned via the RAM program are one of the resources Union employed to serve our customers."
Union sets out the components of what it calls Net Exchange Revenue in JC-4-7-9, Attachment 2.  (It later updated the 2012 estimate to $37.8 million) (J7.11):
Components of Net Exchange Revenue

$Millions

Line No. 



2007 
2008 
2009 
2010 
2011
2012
2013









Forecast
Forecast

1  Base exchanges


$
3.0
$
6.6
$
6.5
$
8.0
$
9.7
$
6.9
$  9.1

    RAM Revenue:

2  Capacity Assignments

    0.4
    3.1
  10.2
  10.7
  14.4
    1.4 
    -

3 RAM Optimization *

      -
    0.0
    2.8
    4.7
    9.6
  13.7
    -

4 Other



      -
    1.9
    1.0
   (3.7)
   (2.0)
   (0.9)
    - 

5 Subtotal **


$ 0.4
$  5.0
$14.0 
$11.7
$22.0
$14.2
    - 
6 Total Net Exchange Revenue
$ 3.40
$ 11.60
$20.50
$19.70
$31.70
$21.1
$ 9.1

* Union's approximation of exchange revenue related to the RAM program. Includes

** Net revenue attributable to RAM benefits.

In the table above, Union lists two distinct categories of revenue, Base Exchanges, and RAM Revenue.  Base Exchanges are exchange transactions with marketers or other customers, that Union has done historically, before RAM became institutionalized and commonplace.  For example, Union might take gas at Dawn for redelivery at Iroquois.  They are driven primarily by basis differentials between various tradable receipt and delivery points on the Union system, or, in the case of Empress, and US border points, like Iroquois and Niagara points outside the Union system.  Union is able to do the exchanges because of the geographic reach of its franchise area and its storage.  Base exchanges and essentially gas swaps.  You take my gas at Empress and I will return the same volume on the same day to you at Dawn.  Under RAM Revenue, Union lists two categories of revenue, "Capacity Assignments" and "RAM Optimization".  The evidence in this case is that these are the two categories of activities are totally dependent on RAM.
Line 5 in the table is described in footnote 2, as "Net revenue attributable to RAM benefits". (our emphasis)
As the table indicates, in 2011, Base exchanges generated $9.7 million in revenues, while RAM Revenues were $22.0 million, of which $14.4 million were capacity assignments, and $9.6 million was RAM optimization.
The total of the base exchange revenue and the RAM revenue was $31.70 million.  As the Board knows, under Union's current approach, shareholders received all $31.7 million as "transactional revenue" in 2011, subject to a portion of the revenue being shared with ratepayers pursuant to earning sharing arrangements in the IRM.
Union explains the mechanics of the two ways of utilizing the RAM credits to generate revenue in J7.6.  The economic results of the methods may be slightly different but in each case the role of the FT-RAM credits is critical.  In J7.6, Union explained the "net proceeds" column of J3.3.
Mr. Isherwood described the first approach, and the one actually taken in an example he provided in the response for the month of November 2009, in the first paragraph under the Table at J3.3, p2 (proceeds of $749,000).  I would summarize the description as follows:

In November, Union assigned 80,000 GJs/day of TCPL Eastern Zone (EDA and CDA) capacity to a marketer(s).  The RAM credits went along with the capacity.  Union's ratepayers had to pay the full TCPL Eastern Zone toll to the marketer to reimburse it for paying the TCPL toll.  As part of the same transaction, Union implemented a gas commodity exchange (swap) with the marketer.  It delivered 80,000 GJs/day to the marketer at Empress for redelivery to the Northern Delivery Area (NDA) (40,000 GJ/day) and Western Delivery Area (WDA) (40,000 GJ/day).  The marketer agreed to compensate Union $0.31/GJ for quantities it (the marketer) delivered to the WDA and $0.55 per GJ in respect of quantities delivered to the NDA.  (The NDA is farther from Empress [Alberta/Saskatchewan border] than the WDA, so the TCPL mainline toll demand charge to the NDA is $0.84 compared to $0.55 to the NDA, a difference of $0.31).  The amounts paid to Union closely approximated the difference in tolls to the two delivery areas.  Union realized gross revenue of $1,026,000 for the month of November alone from this very profitable transaction.  To arrive at Union's net proceeds, the costs of the transaction, in this case the additional STS withdrawal charges for Union to move gas to its eastern zone customers which it had intended to serve through the long haul FT capacity it assigned to the marketer, and whom the assignment orphaned.  The net proceeds were $749,000.  Note that Union's ratepayers still had to pay the full FT toll for the capacity which it assigned to the marketer.  The marketer was able to pay Union $1.026 million for the transaction because it used the RAM credits to offset most or all of the cost of the gas from Empress to the WDA and NDA.
Union took the net proceeds for its shareholders.  The transaction was rendered not only economic but highly profitable, by the marketer's use of the RAM credits, which were created by the assignment by Union to the marketer of the long haul EDA FT capacity.  The transaction would not have been feasible for the marketer without the RAM credits, as he would have had to pay full IT toll (at least 10% higher than the FT toll on each path) to the NDA and EDA.  Another way of saying that is what drives the transaction is the reduced TCPL IT tolls from Empress to WDA and NDA, because of the application of the FT-RAM credits, to those tolls.  That fact is confirmed by EB-2012-0087 Additional Undertaking (TC, p107, Attachments 1, 2, 3, and 4), which shows the net proceeds for 2011 from Union's capacity assignments from its four most "downstream" delivery areas, EDA, CDA, NCDA, and NDA, to third parties (marketers).  This is the material from which Mr. Isherwood selected his example of how the November 2009 EDA assignments worked, in J7.6, which I summarized above.  The total net proceeds to Union for the four downstream delivery areas EDA, CDA, NCDA, and NDA, totalled $14.42 million (see footnote to Attachment 1).  The same footnote indicates that the net proceeds represent "net revenue for capacity release/exchange transactions, less incremental costs incurred as a result of the transaction".  The $14.42 million corresponds to the $14.4 million of "assignment type" related RAM revenues from capacity assignment for 2011 in Attachment 2 in JC-4-7-9.  So the net proceeds are almost equal to the value of the credits transferred to the marketer, which is described on the Attachments as the Difference in Demand Charges, relative to what the marketer would have incurred, had it moved the gas from Empress to the WDA and EDA using full IT tolls, realized in these cases by the marketer, a portion of which was returned to Union (our emphasis).  These toll reductions should have accrued to system gas and bundled-T customers in Union's northern operation region.
Union further explained (J7.6) that the same result would have been achieved using the RAM credits in a different way.  Union would have retained the long haul FT capacity, left it open, and earned RAM credits itself of $1.10 GJ (the daily demand charge) for the Empress-Eastern Zone path.  Union could have used some of the credits to flow the 80,000 GJs of gas to the Western and Northern delivery areas.  In this transaction, it is easier to see the value of RAM to Union since it is directly translated into virtually free IT transportation.  As Mr. Isherwood states, the excess RAM credits of $0.26 GJs (Union assumed the full 80,000 would have gone to the NDA to simplify the calculation, and the $0.26 is the difference between the EDA and NDA FT tolls of $1.10 and $0.84, respectively), could then have been used to fund other exchanges, and this is the key point.  The proceeds from these exchanges (i.e. those funded by the "excess" RAM credits), net of any incremental costs, as in the first method (but in this case, they would be very small, only the commodity toll of the IT capacity purchase by Union) would be captured as the "RAM optimization" component of RAM Revenue as shown in JC-4-7-9.
As in the assignments case, Union's shareholders continue to pay the EDA FT toll.  While we do not have a comparable aggregation of the reduced demand charges from the evidence, as shown above for the Assignment Transactions (see above), such a table would show a total amount close to the $9.6 million in JC-4-9.
The point here is that the value of the RAM, and net revenues from RAM-induced transactions, are mainly drawn by the reduction in IT tolls paid either by Union directly, or by the marketers with whom it transacted in the assignment case (our emphasis).  In both cases, Union's ratepayers remain responsible for, and pay in rates, the full amount of the eastern zone FT toll, notwithstanding the fact that the full FT toll is no longer being paid by either Union or the marketer to move the gas to the new location.  A much reduced IT toll is being paid to move the gas to the new location, and a gas swap is used to ensure that the gas is where Union needs it to serve its customers.  Union's appropriation of the value derived from the lower tolls to its shareholder is not fair, and runs counter to the basic regulatory principle that reductions and increases in gas costs, including unit value of upstream tolls are to be passed through to ratepayers.

Furthermore, such use of the RAM credits is not consistent with the stated purpose of RAM, which is to reduce unabsorbed demand charges.  Exhibit J4.1 makes it clear that in 2011, only $834,000 UDC costs were incurred and only $309,000 of UDC was alleviated by Union releasing pipe to the market in circumstances of excess FT capacity.

12.
Lack of Informal Consent
Union has not sought Board approval at any time since the commencement of the RAM program in November 2004 about whether the RAM generated revenues should be characterized as gas cost reduction or exchange revenues, notwithstanding its role as inter alia representative of its ratepayers in the TTF.  One of Union's senior officers testified that, to the best of their knowledge, Union had not discussed the treatment of RAM revenues with Board staff at any time since 2004 (V7, p84).  The OEB rates decisions over the period 2004 to the present, including any settlement conferences in these proceedings did not discuss the RAM revenues at any time, even when the impact on Union earnings was very substantial.

While the DOS-MN service was discussed briefly by the Board in EB-2008-0220, it was not a major issue in that case.  CME had simply asked Union to address in its reply argument, the allocation in its submission of DOS-MN related revenues.  Union replied to a single APPrO IR on the subject, but neither in that reply or in the Board's brief comment on the issue was RAM addressed.  Parties were unlikely even aware of it.  Moreover, as will be shown below, DOS-MN is very different from RAM.

Given the financial significance and controversy with revenue to Union, it is surprising that no such approval was sought.

Union did not raise the issue during the period 2004 to 2012 (it was discussed for the first time in EB-2011-0210, after various intervenors asked questions about it).  Union did not raise the issue because it feared that intervenors and the Board would take a different position and it would no longer be able to stream the incremental revenue to its shareholders.

It is clear from the evidence in EB-2011-0210 (discussed above) that RAM changed the economics of trading in gas and upstream capacity for Ontario utilities and marketers, and supported the enormous growth in revenues from the activity for both Union and its counterparts.  It was a true "game-changer".  As Mr. Isherwood stated, it changed the entire framework for the business.  In effect, it created a new business, a new source of revenue, due to the fact that it dramatically lowered the TCPL IT toll.
The fact that Union had been conducting exchanges since 1992 or thereabouts has no bearing on the obligation to disclose to the Board and to intervenors the significance of the TCPL IT tool to initiate RAM.

13.
RAM and IRM

Similarly, the fact that Union changed from cost of service to an IRM program in 2008 has no bearing on the issue of how the "RAM revenue" should be characterized.  As the Board knows, if RAM were properly characterized as reductions in gas costs, the proper disposition would be to flow such reduction to ratepayers via the QRAM process, which, in Union's case, includes a suite of gas supply deferral accounts.

It is only if the Board had decided that these toll reductions could properly be considered S&T revenues that the manner in which Union pursued the closure of the 179-69 Transportation and Exchange deferral accounts and the timing of its doing so, on the eve of the rapid increase in RAM revenues, has any bearing on the issues raised by the Board in this proceeding.
The issue of the proposed characterization of the value created by RAM should be the same, regardless of whether Union were under cost of service or IRM.

The fact is the value inherent in RAM is the result of the NEB's decision to dramatically reduce TCPL's IT tolls, by creating credits to be applied to the tolls.

As for IRM, the basic rationale was, and is, to encourage utilities to be more productive, and more cost-effective – to do more with less.  While the creation of new service is a legitimate way to increase productivity, the new service must be one that relies on the ingenuity and hard work of the utility management, not the gratuitous reduction of upstream transportation costs.

BOMA believes that once RAM revenues are properly characterized as stemming from NEB authorized IT toll reductions, it does not matter whether the utility is under cost of service or an IRM during the period of reduced tolls.

During an IRM period reduction in gas costs are a Y-factor.  Gas costs consist of the commodity cost and the cost of transporting the gas to the Union franchise including transportation services on TCPL.  It, therefore, does not matter, in our view, that Union is under an IRM regime while the RAM credits remain in effect to drive more transactions.  They are not delivery costs, or regulated revenues; they are gas cost reductions.

14.
Deferral Accounts

There are existing gas supply deferral accounts that are cleared through the QRAM mechanism.

The account that captures upstream transportation tolls unit cost variances for the Northern Region is North Tolls and Fuel Deferral Account No. 179-100.  The full description of 179-100 is contained in EB-2011-0210, at A1, T6, p3 of 23.

The account records, among other things:

"the difference in costs between the actual per unit TCPL tolls and associated fuel and the forecast per unit, TCPL tolls and associated fuel costs included in the rates as approved by the Board".

In BOMA's view, the change to the IT Toll Schedule made by the NEB in 2004 and made permanent in 2009 was a change in the TCPL IT toll, and it is the change in that toll that has been responsible for the exponential expansion of what Union has called transactional activity.  In BOMA's view, the value of the reduced tolls should properly be added to that deferral account as a credit to ratepayers for the year 2011.  The amount, as described earlier, is approximately $22.2 million.

15.
DOS-MN is not a Precedent
The former DOS-MN program, which was introduced on November 1, 2008 and terminated March 31, 2010, which Union relies on as a precedent in its argument that FT-RAM credits should not be considered a reduction in TCPL Tolls and gas costs, is not a precedent for regulatory treatment of RAM.  The former DOS-MN is fundamentally different from FT-RAM.

First, the purpose of the DOS-MN program was very different from RAM.  The program was initiated by TCPL in late 2008 to incent existing shippers to contract to transport additional amounts of gas to Dawn.  It was a short term band-aid to address a problem TCPL had in the fall of 2008, namely that it was unable to meet obligations it had made to shippers downstream of Parkway during the winter of 2008-2009.  It was always intended to be a temporary service, it ran for only two winters, and the second winter (2009-2010) was more restrictive than the first, and more difficult to use, since TCPL did not have as much need.  The RAM program, on the other hand, has been continuous since 2004, is now in its eighth year, has increased in volume every year since 2004, was made a permanent feature of the TCPL tariff in 2009, and will likely continue well into 2013, if not longer.
The DOS-MN service did not result in the elimination of the demand charges that the shipper is paying on any IT capacity it purchased using RAM credits.  Rather, it simply, from the four winter months of 2008-2009, allowed the shipper to contract to move additional gas from Empress to Dawn for the price of the FT commodity toll only.  There was, therefore, no reduction in costs of the customer's existing tolls.
The purpose of FT-RAM, on the other hand, is to reduce the cost and risk of long haul FT shippers of holding that capacity in circumstances where it was not required, in situations where unabsorbed demand charges would be incurred.  The clear intent was to reduce the shipper's risk and cost of holding FT capacity, and to incent them to decontract less, and renew existing FT contracts as the initial terms expired.

A second important difference is that, unlike FT-RAM, DOS-MN service did not require amendments to TCPL's toll schedule.  As noted above, the NEB amended TCPL's IT toll for a one year schedule in 2004, to permit RAM credits to reduce IT tolls (see Appendix A), and again in 2009 to further institutionalize the FT-RAM induced reduction to IT tolls.

Third, unlike the financial impact of DOS-MN, was very modest (realized savings of $1.4 million in gas cost (tolls) savings by purchasing its allocated share of DOS-MN over the period December 2008 through March 2009 (J7.1)).

FT-RAM, on the other hand, generated IT credits with a total value of over $400 million to shippers in 2011 alone, or $2.2 billion from 2004 to date of $1.2 million.

As for FT-make-up credits and AOS credits, also mentioned by Union as other TCPL "RAM-like" utilities, they are even more fundamentally different.

Both these services were proposed by TCPL as proposed service enhancements to its FT service in late 2001.  The NEB approved the use of the two credit mechanisms with a trial period of one year (January 1, 2002 to December 31, 2002).  They were not renewed.

Unlike RAM, neither of these services required an amendment to the FT tolls.  They were advanced by TCPL as additional service features of the FT toll.  Their financial effects were de minimus relative to RAM.  They did not involve reduction of existing demand charges, but smallish credits to FT shippers for relatively small portions of their IT tolls.  They were seriously flawed and lasted only one year.
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