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Friday, September 24, 2012

--- On commencing at 9:39 a.m.

MS. CHAPLIN:  Please be seated.  

Good morning, everyone.  We are here today to hear oral argument from the intervenors in the Enersource Hydro Mississauga Incorporated proceeding, EB-2012-0033.

The Panel has received written submissions from Board Staff, and we have -- the Panel has no questions on that.  Thank you for that.

We have also received written submissions from Energy Probe, and, Mr. Aiken, I gather you are available to answer questions?

MR. AIKEN:  I am.

MS. CHAPLIN:  Okay.  I think we have just maybe a couple questions for you.  Maybe we'll do those right now before we proceed to hear from Consumers and Schools.
Closing Argument by Mr. Aiken:


MS. CONBOY:  Mr. Aiken, if I can take you to page 10 of 41 where you're talking about the economic evaluation model and customer contributions?

And if I understand correctly, the argument is that the amount of contributions that are assumed in 2013 and 2014 were not modified to be commensurate with the amount of capital expenditures in those two years and that there should have been -- they should be higher.

As a result, you've come up with a calculation where the customer contributions, if they were proportional to the capital expenditures, would lead to a reduction in rate base in 2013 of a quarter of a million dollars.

Can you just briefly walk me through how you came up with the quarter million dollars, and then the million dollars for 2014, please?

MR. AIKEN:  If you go back and look at the table on page 9 and do a rough calculation of the difference in the contributions, in 2012 you would be comparing the thirty-four-sixteen with the 2.8 million, so that's an increase of about 600,000 in contributions.  2013 the increase --


MS. CONBOY:  2.8 million is?

MR. AIKEN:  On the second part, aid to construction.

MS. CONBOY:  Okay, thank you.

MR. AIKEN:  The difference in 2013 is about $300,000 and about 200,000, I guess, in 2014.  So just a rough estimate of the impact on the 2013 rate base would be the full 600 from 2012 and half of the 300 in 2013.  So that would give you the 750.

Then for 2014 you would effectively have 900,000 coming out of 2012 and 2013, plus half of the 200,000 in 2014, so that would give you the million.

MS. CONBOY:  Okay, thank you.

MS. CHAPLIN:  Thank you.  Those are all the Panel's questions, Mr. Aiken.

MR. AIKEN:  Just before I leave, I would like to ask to leave, because I'm in the other room, too.

MS. CHAPLIN:  Yes, certainly.  I understand maybe, Mr. Shepherd, you are going first.

MR. SHEPHERD:  Thank you, Madam Chair.  I filed written submissions, but unfortunately I filed them yesterday, so I'm assuming that the Panel hasn't had a chance to read them.

MS. CHAPLIN:  That's a good assumption.  Some of us may have.  Some of us have definitely not.

MR. SHEPHERD:  And I apologize for filing them so late.  I tried my best, but failed.

So what I would like to do, if it's all right with the Panel, is do a brief summary of the submissions, and then pursue any areas where you would like to ask questions, if that's all right, sort of like filing a factum, and then doing oral submissions.

MS. CHAPLIN:  In fact, that is generally our preference.  We weren't necessarily expecting a voluminous pre-filing from you.
Closing argument by Mr. Shepherd:

MR. SHEPHERD:  Okay.  So I'm just going to hit the highlights, then, and I'll start with -- I'm going to start with sort of a theme throughout these submissions, and the theme is that there is a best practices now in this industry and that best practices has utility management rigorously comparing what they are doing to their peers and to their past performance so that they have some form of objective standard to assess whether their budgets and their performance are in line with what's reasonable.

And that may or may not have been the case 10 or 20 years ago.  I don't actually know, but what I do know is every utility we look at today is doing that, to some extent or another, and one of the most surprising things in this application, in this proceeding, was the absolute -- not only the lack of that, but the utility saying again and again, We can't do that, it's not appropriate, that's not how we run our business.

Well, every other business is run that way both within this sector and outside of the sector, and that is a critical issue that this utility has to come to grips with, in our submission.

And that sort of probably flavours all of our submissions, you'll see in a minute.

So let's first -- I'm only going to deal, I think, with maybe four issues.  The other ones are dealt with in some detail by other parties, and I don't think it's necessary for me to go over that already plowed field.

Let's start with the two-year proposal, and I'll be brief on this.  It seems obvious to us that (a) the Board has a policy already, and it's one thing to say that policy doesn't work for us.  It's another thing to say, We didn't bother looking at that policy, we just ignored it.  And that's not appropriate.

The second -- our second point is the Board is in fact reviewing that policy, that very policy, has had an extensive analysis all this year, and has just announced a set of new rules that are intended to address all the various things that the applicant has expressed concern about.

So for the Board Panel at this stage to say, Yes, we're going to do this special thing you are asking for, while the Board as a whole is dealing at a broader level with the very same issues, in our view is inappropriate.

And then the two positive rationales that the applicant puts forward with respect to this two-year proposal are, number one, it is sort of a lay-away plan, that we're going to have a big jump in the rates later if we don't do this now.

That one, it seems self-evident to me that what you are supposed to do is manage so you don't have that big jump later.  To say, Oh, we're going to have a big jump later, is to say, We're not going to manage properly between now and then.  That's wrong.

And the other thing is I don't hear any clamouring from the ratepayers to pay in advance, please.  If we are going to pay extra at some point, then it would appear to us that unless there is some ground swell of demand, the ratepayers would rather pay when it's necessary, not pay now for something that may or may not be required in the future and probably shouldn't be required in the future.

Then the last point on this is we heard a number of times how the Board could learn from this.  It would be like a pilot project, and the Board would learn about this.  And we saw no evidence, and we've seen no evidence over the last year, that the Board needs a pilot project like this to learn about how to deal with capital.

So for those reasons, then -- and we also adopt the very detailed submissions provided by Energy Probe.  For those reasons, we think it is not appropriate for the Board to set rates for 2014 in this proceeding.

MS. CHAPLIN:  Mr. Shepherd, I have two questions on this.  First of all, do you see what Enersource is proposing as paying in advance?  Is it paying in advance in the same way as, for example, the smart meter funding adders were paying in advance?

MR. SHEPHERD:  Yes, they have admitted.  They have admitted that one of the reasons why they want to do this is because otherwise there will have to be a catch-up rate increase three years from now when they rebase.

MS. CHAPLIN:  Isn't their argument they want reflected in rates the rate base that they have?  They want their rate base recalibrated on an ongoing basis?

MR. SHEPHERD:  That's a different issue.  They are saying it benefits the ratepayers because of this sort of lay-away plan concept.  We don't need their help.

They are also saying, We want compensation for the rate base we're putting in place.

The Board has a system.  That system already contemplates that.  The third generation system already contemplates that there will be an increase each year that covers all costs, not just OM&A, all costs.

So that system may be wrong, in which case the Board is putting in place a new system, but to simply hive it off and say, We want a new system, and without any full analysis, that doesn't make sense to us.

MS. CHAPLIN:  And my other question, you -- I believe your position is that, given the Board has already made some announcements as to the framework -- the new regulatory framework, that it would be inappropriate for this Panel at this time to find differently, and I would be interested to know why that is, if we've got a specific case before us with specific evidence, and they are making their case, why -- why sort of just on principle it would be inappropriate to find differently.

MR. SHEPHERD:  If Enersource's evidence was, We're different from the norm.  We're not like everybody else in this particular way.  Our spending pattern is different, our needs are different, et cetera, that would be one thing.  And Board Panels have in the past on a number of occasions said, We understand why you're different from everybody else, and so we're going to change the policy to accommodate what's appropriate for you.


That's not the evidence in this case.  The evidence in this case is, We're perfectly normal.  We're the same as everybody else, and we have a problem that everybody else has.


Well, the Board is solving that problem right now and has already announced a new system.  So it's not appropriate, in our view, for this Panel to say, Well, that policy, that new policy, that's completely irrelevant.


MS. CHAPLIN:  Thank you.

MR. SHEPHERD:  Let me move -- and of course it follows from the submissions on 2014 that the Board does not need to consider issue 1.2, how to set rates for 2015 and 2016.  There's already a system in place, and there's already a new framework that's been announced that will presumably have transition rules that cover that precisely.

I'm not going to hit all the various points in our written argument.  I'm just going to deal with the high points.

Let me turn to the building.  The applicant's basic argument is, We need more space for office space.  They are right.  They do.  The question is not whether they need more space.  The question is, how much do they need.

We would all agree, I think, that they don't need to buy First Canadian Place to house their people.  The question is, do they need First Canadian Place or do they need one extra office over the corner store or something in between.

Here's the problem.  The company hasn't given you any evidence as to how much they need.  The company says time and again, We're not experts in this.  We don't know about this.  We went to experts and asked them.  Then the expert appeared, and it turned out they didn't offer him as an expert, even though we asked them to.  And their non-expert gave evidence that, number one, he didn't test against industry standards because, frankly, he doesn't believe there are any; and number two, he didn't actually tell them how much space they needed.  They told him how much space they wanted, and he laid out a floor plan in response.  It was, as they said, iterative.

So the result is that the Board is left to its own devices as to what the company actually needs in extra space.  Let's accept that they need extra space.  They say 79,000 is a good number, and they have given you no evidence whatsoever on which you can base a decision on that.

So, I mean, one thing you could do is you could just say, Well, you know, the onus is on you guys.  Sorry, you didn't meet it.  We're disallowing this expense.  That would be harsh and, frankly, we think unfair.

It's one thing to not provide the evidence you should in support of your case.  It's another thing to be whacked real hard for that -- what is in essence a procedural failing.

So what we've done is we've gone back and we said, Well, what do you know?  Well, what you do know is that Enersource has 248 people who will be using offices in the test year.

Now, there was some confusion about what that number was, and you heard the number 303, which is what their plan was, but it's not actually complicated.  Their 2K says 391 people.  Their evidence is they have 143 outside workers.  It's simple math.  There's 248 people left for the inside jobs.  And in fact, the first number we heard was 250.  So guess what?  That's the right number.  303 is not the right number.

Well, 149,000 square feet, which is what they propose to have in office space, is 600 square feet per person.  So what's the standard?  Well, of course, the company did not provide you with any evidence on what the industry standard is, and you don't in fact have an expert in front of you who's told you this.  All you have is anecdotal evidence.  You have, Well, we filed a copy from a Web page from the U.S. government.  230 is the number they use.

The workforce 2.0 number from the federal government, 193.  These are -- it doesn't matter whether they are right or not.  What it matters is, they are certainly a far cry from 600.  So we already know there's a problem just from that.

The one thing you do have that can be helpful is PowerStream, because PowerStream did build a new building of 92,000 square feet for 250 people.  That's 368 square feet per person.

So if that's the -- that appears to us to be a piece of evidence you can look at.  And whether that's the high part or the low part, it's certainly a number that you know has been used and approved by this Board for an LDC that is not actually that dissimilar from Enersource.

So the other thing we know is that their actual plan for the space is 108,000 square feet.  It's not actually 149,000 square feet, it's 108,000, and they have admitted that.  And that 108,000 they say is for 303 people.  And that, by the way, ends up being roughly in the range of the 368.

So if you then adjust that for the fact that they don't actually have 303 people, they actually have 248 that need to use the space, what we conclude is that they're high by approximately 50,000 square feet.

So what do you do about that?  Well, the -- and obviously, you could just disallow.  You could say, what is that, 60 percent of the cost of the new building and the operating costs of the new building are disallowed.  You can do that.

The problem is it's not obvious to me that buying the new building was a bad idea.  In our view, the mistake they made was not buying the new building.  It may or may not have been a good choice.  I don't know Mississauga real estate.  But the mistake they made is assuming they needed to use all the space right away.  They don't.  Eventually they might, but right now they don't.

Right now they have a whole lot of excess space and they are fitting out a new building.  Why would they not, in doing that, be saying, Look, we can fit out this building so that we can rent half of it, let's say, to third parties, get revenue from that until we need it.  That's the mistake they made.

And I'm not saying that that is precisely what they should have done.  What I'm saying is they didn't think about that.  They didn't have a plan.

So our conclusion therefore is that 50,000 square feet is too much.  Now, let me deal with two components to that.   One is, they did a comparison to PowerStream.  Their comparison makes three mistakes.

First, it compares their incorrect move-in number to - or, sorry, their incorrect future number to Enersource's future number, rather than their move-in numbers.  If you compare their move-in numbers, their square feet per employee is 43 percent higher than PowerStream.

Secondly, they compare their acquisition of a 16-year-old building to a brand-new building, that by the way is a LEED Gold building and say, well, our cost per employee is 3.5 percent less.

Well, of course it is.  It's a 16-year-old building.  It's only 3.5 percent less?  And, in any case, they then did that calculation based on the phantom number of employees instead of the real number of employees.

If you do it on the basis of the real number of employees, their cost per employee is significantly more by about 20 percent.

The last comment I'll make on this is with respect to the additional Mavis space.  They only planned to use, out of the 70,000, 28,900 square feet of the Mavis space.  We heard all sorts of reasons why they were going to use it for other things.  Meeting rooms, no, no, that wasn't correct.  Training, no, that wasn't correct.  Storage, warehouse, garage.

These are offices.  They are not going to be a warehouse.  They were built as office buildings.

So, in fact, what they admitted is they have no plan for 41,000 square feet of excess space, no plan.  I don't know how you go out and spend $20 million on a new building if you don't have a plan for 41,000 square feet of space.  That's just not good.

What we propose is the following.  What we propose is that rather than disallow capital costs or operating costs which seems to us to be too harsh, the correct answer, in our view, is to impute rent, to say that you have excess space.  We're going to assume you rent it out.  Whether they do or not is another thing.  That's a shareholder decision.

We're going to assume the ratepayers should only pay for the space you need and that you are going to rent out the additional space.  We know what the rate is for that additional space, because they have a study what told them what the market rates are, $23.00 a foot for the office space and 13.50 for the additional rent.  36.50 per square feet is what they should pay.

So we're asking you to impute rent of 1,825,000 in the test year.  So that's all I have to say on that.

MS. CHAPLIN:  So that's the 36.50 times the 50,000?

MR. SHEPHERD:  Yes.

MS. CONBOY:  Mr. Shepherd, if I understand correctly, once you take the issue of the capital expenditure, the building, out, Schools is concerned there might not be enough capital expenditure on existing infrastructure?

Would you talk a bit about that, please?

MR. SHEPHERD:  What we did is when we looked at the rest of the capital budget, we said, We're not going to challenge any of this.  If anything, it's on the low side.

But, see, that's part and parcel of the issues that we've raised earlier, which is they are not comparing themselves to other utilities.  They are not looking at others and saying, What are they doing?  Should we be doing something like that?  Why are they different from us?

If they did that, they would be seeing that all of their peers are spending more on capital renewal than they are.  Now it may be because they're smarter and more efficient.  If that's the answer, great, but they haven't looked and they should.

So from the point of view of the capital budget, what we're saying is don't cut back the rest of it.  It's already on the low end.

MS. CONBOY:  Thank you.

MR. SHEPHERD:  We have supported the submissions of Energy Probe with respect to capitalization policy.

Let me turn to OM&A.  And we did not do a line-by-line analysis, and we did not go into it in the same sort of detail that Energy Probe did.  We had already seen their submissions.  They were very thorough.  It wasn't necessary for us to do it again.

What we did is we said, Okay, you've looked at all the components.  Let's look from the other direction and see whether we can look at the overall reasonableness of the total and the components of the total.

So what we did is we looked at the normal comparisons, right, the OM&A per customer, which we have already talked about, and they are way high relative to their peers.  In fact, we just read the PowerStream evidence -- the PowerStream interrogatory responses.  I just read it yesterday, in which they present to their board of directors exactly comparison showing how other utilities like Enersource are so much higher than PowerStream.  So other utilities are doing it.

I guess if you are the highest, it's less -- you are less likely to do it.  Probably if you are the highest, you're the one who should do it.

We also looked at average compensation per FTE.  This was an interesting one which, in retrospect, I wish we had seen this while the hearing was on so we could have asked some questions about it.  But it is all public information.  We just looked at the last 2Ks of six of the utilities, and except for PowerStream's proposed for this year, Enersource is far and away the highest average total compensation per FTE.

And that suggests either that they have a top-heavy mix of employees or that they are paying too much.  It's like a diagnostic.

Finally, those pieces of information are indicative.  We're not proposing that the Board conclude anything from them, except there may be some evidence that they are on the high side.

Then we looked at, Well, what about their increases over time?  And what we found in their increases is that their increases in OM&A from the earliest year we know how much it cost them to run the utility, which is 2008, from 2008 to now, 10.3 percent per year compounded every year in OM&A increases.

The categories are -- some of them are, like, amazing:  IT spending, 12.9 percent per year for five years; facilities management, because of the new building, 17.1 percent; bad debt, 22.6 percent; engineering and operations, 12.1 percent.

So none of these are reasonable numbers.  If you are at 5 percent or 6 percent or 7 percent, even, you might say, Okay, we understand you had some catching up to do or whatever.  Ten percent, 12 percent, 15?  These are numbers that you don't see in other utilities on a regular basis.  You see one category like that.  You don't see a whole lot of them like that.  You don't see an average like that.

And so what we've concluded is that the best way to deal with that -- we talked a little bit about some of the problems with how they budget.  But what we concluded is that the best way for the Board to deal with this is to say:  What is a reasonable overall compound increase in spending?

And, again, we're looking at actual, because we're not looking at what the Board was convinced they should get as a budget in 2008.  We're looking at what they actually ran the utility for, and they actually ran the utility for a particular number.  So bring that up to date.

And we're suggesting 5 percent per year is a reasonable number, and on 5 percent per year that would be a $12.2 million reduction in their spending.

MS. CONBOY:  How do you take into account the quantum for the changing capitalization because of IFRS?  2008 is CGAAP.

MR. SHEPHERD:  Yes.  We didn't include that in this calculation.  We included it as a below-the-line adjustment.

MS. CONBOY:  So the numbers you have for 2013 proposed on page 25, you've taken out the 2.8.  IFRS overhead burdens is taken out of the 50 -- sorry, is taken out of the 58?

MR. SHEPHERD:  That's right.  The actual total is 61.

MS. CONBOY:  Full totals, thank you.

MS. LONG:  Mr. Shepherd, just a question on your proposed 5 percent.  Why is 5 percent reasonable?  Why is 7 percent not reasonable?

MR. SHEPHERD:  Basically, we looked at what's the customer growth and what's inflation, and then added a little more.  It's an art, not a science, I think.  But what we're suggesting is that 5 percent is about as high as you could reasonably go before you are starting to say that looks a bit nutty.

Inflation over that period is probably just under 2 percent per year.  Their customer growth we know, from the calculations that Energy Probe did, was 1.9 percent per year.  So in the order of 4 percent would be inflation plus customer growth.

So we're saying, Yes, maybe there's some additional cost pressures.  Let's make it 5 percent.  But beyond that seems to be too much.

MS. LONG:  Thank you.

MR. SHEPHERD:  I wish I had a more precise answer, but I don't.

MS. CHAPLIN:  And, Mr. Shepherd, you have made the observation that Schools doesn't take issue with the balance of the capital budget, and, if anything, the observation is that Enersource appears to be spending less.

Did you give -- in reaching your conclusion that 5 percent was the right -- did you give any thought to whether or not -- to what trade-offs Enersource is making as between capital and OM&A?

MR. SHEPHERD:  Certainly it's possible that Enersource is spending more on maintenance and fixing things rather than on replacing things.  It's possible.  But you don't have any evidence of that, so we can only go on the basis of the evidence that's been presented to you, and that evidence suggests that they are perfectly happy with their capital budget, and they have been operating on this basis, this capital spending level, for many years.  It's very constant.

So -- and they have said to you they want to increase their capital spending.  We heard this from Ms. DeJulio in the oral hearing, that coming up in the future is going to be some more capital spending, and I think they are right.  They should be increasing their capital spending, and hopefully that will be a way they can drive their O&M down.

MS. CHAPLIN:  Thank you.

MR. SHEPHERD:  So there's a few other minor issues I've dealt with in the submissions, but I think it's not necessary to highlight them in oral argument unless you would like me to go through them.

MS. CHAPLIN:  No, thank you very much, Mr. Shepherd.

Mr. Warren?

MR. SHEPHERD:  I think like Mr. Aiken I'm going to leave with no disrespect, but they want me in the other room.

MS. CHAPLIN:  Certainly.

Mr. Warren?


Closing Argument by Mr. Warren:

MR. WARREN:  Just before Mr. Shepherd leaves the room, Madam Chair, may I take the somewhat unusual approach of attempting to respond to a question which you asked him, which was, why would the Board not treat this case on its own merits regardless of what's happening in the RRFE process.

And the reason I want to respond to it is it is relevant to what I have to say, but it seems to me that Enersource has asked you to treat this on a one-off basis on the assumption that the result of the RRFE process was at some distance some remove from us.

And in that context -- you don't need to turn it up, but in volume 1 of the transcript, beginning at page 16, there's the following exchange in examination in-chief between Mr. Vegh and his clients.  Beginning at line 22 -- sorry, 3, Mr. Vegh says:

"Your evidence also makes reference to the Board's renewed regulatory framework review.  Why are you proposing that the Board change..."

And I underscore the following words:

"...change its approach to regulation prior to performing the completion of that review?"

Answer from Ms. DeJulio:

"Enersource expects that this review will still take some time to land on final solutions.  We believe that trying this approach will provide the Board with some information and some experience on multi-year rate-setting for capital costs in particular.  The outcome of this application provides a practical and reasonable interim solution to address the current underlying challenges of rate regulation, particularly with respect to capital.  We've gained experience now in this model in preparation for anticipated growing capital requirements which will be coming in the next three years."

Their application is predicated on the assumption that RRFE is way down the road.  Unhappily for that analysis, it's not.  There is a policy, I gather.  I have not seen the details of it, but I gather there is a policy which is about to be announced, has been announced in a speech, will be reduced to writing shortly.

So they predicate their application on the assumption that it's not premature.  In my respectful submission, events have overtaken us all, rendering their approach to 2014, to use the most benign concept possible, premature.

Whether you use Mr. Shepherd's word, "inappropriate", for the Board to make a decision on it or, as I say, more benign concept, premature, the Board has a policy.  It addresses the very concern that they have for 2014, making, in my respectful submission, 2014 essentially irrelevant.

I apologize, Mr. Shepherd, but I wanted to deal with that while you were in the room in case I mucked it up for him.

MS. CHAPLIN:  Thank you.

MR. WARREN:   Madam Chair, my client does not typically intervene in many of the applications by LDCs for rate approval.  It reserves its resources for the larger applications, typically those with significant rate-making implications for residential consumers, which is not to gainsay the fact that there are important rate-making implications for the Enersource application.

But it intervened in this case, principally driven by a concern for what it saw as the policy-making implications -- policy-making implications for the way Enersource approached its application, and I'll get to those in a moment.

But in some measure what I have to say -- this is counsel falling on a sword -- some measure what I have to say is rendered irrelevant as a result of the prospective promulgation of the policy, because there will be a new policy, and we will have to -- all of us will have to adhere to that policy, and adherence to the existing policy may therefore be a matter of historical interest only.

But notwithstanding that, it seems to me there are important principles involved in the way Enersource has approached the Board policy, and for that reason, with your indulgence, I'll go over the submissions, which, as I say, may not have the significance or the immediacy they might otherwise have had.

Let me say also by way of introduction I have had the benefit of reading the very detailed submissions of Mr. Aiken, and I don't propose to delve into the detailed analysis of OM&A numbers that he has.  It would be a waste of your time for me to do that.

I adopt -- my client adopts the analysis and the conclusions of Mr. Aiken's very careful analysis, beginning at page 23 of his argument, on the OM&A numbers.

Mr. Shepherd's argument, I've had the benefit of reading it as well.  It contains a detailed analysis with respect to the costs of the new building.  I adopt -- my client adopts his analysis and conclusions as well.

The focus of the submissions, as I've indicated, Madam Chair, members of the Panel, is on the policy implications of the Enersource application.  I repeat, I don't gainsay the importance of the rate-making implications and the numbers involved.  I simply say that they have been addressed comprehensively by others.

The policy implications, in my respectful submission, lie principally in two areas.  First is whether Enersource's proposal to deviate from the Board's IR policy should be accepted.  That's issues 1.1 and 1.2 on the issues list.  And the second is whether the proposed OM&A budget is appropriate.  That's issue 4.1.

Now, the issue in that context of that portion of my analysis is not the numbers themselves.  As I say, Mr. Aiken has dealt with them thoroughly.  The issue is the, if you wish, the standards or the approach that Enersource has taken to not just the way it has dealt with OM&A over the period of the IR term, but also it's what it asks the Board to do in its rebasing year, and that relates to the expectations that residential consumers have with respect to what utilities are supposed to do during the IR period and what Enersource has failed to do, in my respectful submission, and that in turn entails a consideration of the relevance of the use of comparables or metrics.

Enersource is applying for approval of rates for 2013-14.  It's -- 2013 is a cost-of-service year.  2014 is what it calls an incremental capital and return model.  In the ordinary course, Enersource would have applied to rebase in 2013 with the prospect of an IR period for the three years following, and again, I apologize that events in the form of the RRFE policy has overtaken in some measure what I'm about to say.

Enersource -- I think it's important to reiterate to the Board what may be obvious, which is that IR has been beneficial to ratepayers.  It has provided ratepayers with long periods of consistent and reasonable distribution rates, and any departure from IR would for that reason alone be a concern to ratepayers.

In addition, the existence of the IR policy has led to a stable and predictable regulatory framework.  That benefits ratepayers in a number of ways.  For that reason, as well, a departure from the established IR policy framework is a matter of concern to ratepayers.

I'm going to then turn to a review of that existing IR policy framework, some of which may, as I repeat, may now have been overtaken.  But the importance is that if there is a policy of this Board, it's important to everyone, including ratepayers, that the policy be adhered to.

The IR policy was first articulated in 2000 in the Board's Electricity Distribution Rate Handbook.  And in that document, the Board said the following:
"PBR provides the electricity distribution utilities with incentives to operate efficiently and to innovate."

Secondly:
"It also gives consumers appropriate price signals, and allows sharing gains from more efficient production, consumption and innovation."

Thirdly:
"It also allows electricity distribution utilities the potential for greater returns, based on superior performance than would a traditional regulatory framework, such as cost-of-service regulation."

Fourthly:
"Customers benefit from PBR through the prescribed productivity factor and from potential gains through increased efficiency."

Finally:
"...PBR provides strong incentives for utilities to find efficiencies in their operations."


That's 12 years ago.  That was the core of the expectations of ratepayers and utilities and the Board, that policy framework. And you contrast that emphasis on establishing and demonstrating efficiencies with what you heard from Enersource in this case.

Now, since the issuance of that original handbook, the Board has made a number of adjustments to its IR framework, and those adjustments were made in some substantial measure over time to address the concerns of LDCs and in response to submissions, detailed submissions, which were made by LDCs about the limitations in the IR framework.

These were distilled in the Board's report on the third generation incentive regulation for electricity distributors, which was issued in 2008.

The Board in that document adopted the incremental capital module to, quote, "address concerns over the treatment of incremental capital investment needs that may arise during the IR term."

The Board also in that report reiterated that the planned term for the third generation IR was to be three years; that is, a rebasing year plus three years.

Finally, in that report the Board set out the criteria which the distributor would have to meet for incremental capital expenditures to be considered for recovery prior to rebasing.

Now, in a letter to the distributors in April of 2010, the Board addressed the circumstances under which utilities could apply to rebase outside the IR framework.  In that letter, the Board stated that, quote:
"A distributor that seeks to have its rates rebased in advance of its next regularly scheduled cost of service proceeding must justify in its cost of service application why an early rebasing is required, notwithstanding that the off-ramp conditions have not been met.  Specifically, the distributor must clearly demonstrate why and how it cannot adequately manage its resources and financial needs during the remainder of its IR period."

The April 10, 2010 letter dealt with the circumstances of early rebasing.  While it did that, the principles expressed in that letter apply with equal force to any application that a utility seeks -- in which a utility seeks to deviate from the IR policy framework.

Finally, in its decision with reasons and order on the preliminary issue in the Toronto Hydro application issued some four months before this application, the Enersource application, was filed, the Board addressed the question of whether it would permit Toronto Hydro to deviates from the IR policy framework during a prospective three-year cost of service application.

The Board began by reiterating the objectives of its third generation IRM policy.  Those objectives include the following:  Predictability of the regulatory regime; secondly, reduced regulatory burden on applicants through streamlined IRM applications; thirdly, reduced resource requirements for the Board through staggered cost of service applications.

In that decision, the Board also set out the standard that had to be met to demonstrate why and how a distributor could not adequately manage its resources and financial needs within the IR policy framework.

The test was that, and I quote:
"The Board needs to be persuaded through clear, cogent and credible evidence that it is more likely than not that Toronto Hydro will not be able to adequately manage its resources and financial needs if it is subject to IRM for rate-setting purposes."

Now, the Board considered the particular evidence of Toronto Hydro, and I know there will be an argument from my friend, Mr. Vegh, that Toronto Hydro's application was fundamentally different than his client's application in this case and so the two cases are not on point.

In my respectful submission, the way the Board -- the vocabulary the Board used in dismissing Toronto Hydro's applications is perfectly appropriate to the Enersource application.  The Board said, and I quote:
"The company did not provide cogent and compelling evidence showing significant prospective financial or operational distress under IRM rates.  Such evidence would necessarily include a robust analysis of the planning project prioritization and/or productivity measures undertaken in response to the incentives and parameters of 3G IRM."

In other words, we've done everything we can to reduce our costs to maintain our return on equity at the approved levels, but we just can't do it.

The second thing the Board said was:
"The company has not attempted to use ICM as a means of funding additional non-discretionary capital expenditures beyond the level already incorporated in rates."

Two final observations from the Board in that case are relevant, in my submission, to a consideration of the Enersource application.  The first is the Board's observation that, quote:
"It is for the applicant to determine the form of the application in full knowledge of the Board's policy and in full knowledge of the tests which must be met in the event that the application departs from that policy."

I want to underscore those words.

"It is for the applicant to determine the form of the application in full knowledge of the Board's policy and in full knowledge of the tests which must be met in the event that the application departs from that policy."

The second observation is the Board's statement that it remains of the view the comparison with other Ontario distributors is irrelevant.

Now, let me turn, then, from that background, that clearly articulated Board policy in January of this year, to the Enersource application.  Enersource acknowledges that its application deviates from the IR policy framework.  It has made no effort at all to satisfy the tests or to meet the standards set out in the Board's Toronto Hydro application, none.

My friend, Mr. Vegh, being a student of irony, will appreciate that when on page 3 of his argument in-chief he emphasizes the fact that Enersource has filed nearly 4,000 pages of evidence in this case, not one single word of which addresses the Board's existing IR policy or the tests they have to meet.

The reasons for deviating from the IR policy are roughly the following:  That it would make it easier to recover the costs of capital expenditures in 2013; that the Board is, in its RRFE process, considering changes to the IR framework; and, finally, that Enersource's application, if granted, might provide a useful precedent for how changes in the IR policy might work.

That's the interim solution which I've referred to earlier.

Now, Enersource concedes that is, with respect to capital expenditures, in a steady state with respect to its capital needs and that it does not face any unusual capital expenditures in 2014, '15 and '16.

Given that, Enersource could not have satisfied the Board's ICM criteria.  If Enersource can't satisfy those criteria, then there is no reason why the Board should create a special category for Enersource alone for the treatment of 2014 capital expenditures.

At the time that this application was being considered, there was no policy yet from the RRFE process.  There is one now, and so for that reason alone it would be premature for the Board, in my respectful submission, to -- for the Enersource application to assume that this application is consistent with a policy which at the time didn't exist.

In those circumstances, the granting of Enersource's application would not be a precedent for anything with respect to a policy that then didn't exist.

Why are these issues important to residential consumers?  Certainly at the most basic level the proposal for 2014 would result in rates that would be higher than would likely be the case under an IRM regime.  That was evidenced by the undertaking response J2.1.  It would also result in higher rates on the assumption, unproven, that rates would be smoother -- smooth later on.

But on a policy perspective, IR regimes have been beneficial to ratepayers, as I've indicated.  And the existence of a regulatory policy provides stability and predictability.  And what Enersource is doing with a one-off application that reflects its own particular desires for 2014 is it is challenging those qualities of predictability and stability which are important in any regulatory regime.  We all must rely on them.

Let me turn to the question of the OM&A costs.  As Mr. Aiken and as Mr. Shepherd and as Board Staff in its very able submissions have pointed out, the increases in OM&A have been very significant over the course of the IR period, depending on whether you use the 2008 actuals or the 2008 Board-approved, in the range of 45 to 60 percent increase over that period at a time when the increases in new customers was on average about 1.9 percent.

As I said, Mr. Aiken and, indeed, Board Staff have commented on the implications of those increases.  What was particularly troubling to my client in this evidence was the complete absence of any effort on the part of Enersource to use any metrics at all by which to discipline itself.  It quarrels with -- and I think it's important to point out this -- the metric which they adopted was adopted literally at the eleventh hour before the oral hearing began.

It's fine for them to say this is a better metric than the other ones that are used.  But they didn't use that metric during the course of the IR period, and they didn't engage in an analysis which would require them to look at the actual circumstances of comparable utilities to say this is in fact a good metric, that there is not something unusual in our mix of customers that would make this metric slightly skewered in our favour.

The Board said in Toronto Hydro, as it said in earlier cases, comparables are important.  Now, why are comparables important?  Because, as my friend Mr. Shepherd said this morning, we all have to have objective standards by which we can assess our performance.

I don't know how many times this Board has heard from Toronto Hydro and others, we are sui generis, we are -- there is no one in the world that looks like us.  Well, I say with respect that's simply not true.  We're all distribution utilities.  They have their anomalies.  And the Board is sensitive to those differences.  But in the absence of objective standards, none of us, and in particular residential consumers, can't say, My utility is performing well.  My rates are reasonable in relation to my neighbour's rates, based on some objective standards that can be measured that my utility is using to discipline itself, because there's no evidence in the Enersource application that they have disciplined themselves over the course of the IR period to keep their OM&A costs within reasonable limits.

Now, there were several reasons advanced by Enersource as to why it didn't use comparables.  It said, Well, we're different from everybody else.  But it said -- one of the most telling, I thought, was, We just don't know how other people operate.


As I pointed out to them in cross-examination, there is a vast database available to them at the click of a mouse on the Board's files of other cost-of-service applications by similarly situated utilities that tell them exactly how other utilities go about doing their business, calculating their costs, allocating those costs.

There are transcripts of endless cross-examination on those issues.  The data is there.  Enersource could access that data, as I say, at the click of a mouse to say, We are in fact different for the following reasons, instead of just saying, Well, we have an intuitive sense because we have the airport that we're a lot different from other people.


That's not, in my respectful submission, good enough.

So my point simply on this is this:  The OM&A costs have risen too much, but the important thing is that -- and I would ask the Board in its decision to reiterate the absolutely critical importance of utilities not just disciplining themselves during their IR period, but using comparables in a thorough, disciplined way to assess their performance, because the final point I wanted to make in this context is this:  I asked Enersource in interrogatories and in cross-examination, Can you point to the dollar value of the savings you've achieved during the IR period?  Because that's what ratepayers want to know.


Remember in 2000 the Board said one of the values of IR is that it creates an opportunity for savings which ultimately benefit ratepayers.  And I said, How much have you saved?  What's the dollar amount?  They said, We don't know.


And that's an astonishing response.

I don't casually use the word "disdain" for the regulatory process.  I have respect for my friend's client and for my friend.  But you can't operate in a vacuum.  There are expectations which were created by a policy framework, expectations of IR, and you simply cannot, as they appear to have done, ignore them, as they have done in the way they framed this application, in their evident approach to discipline under IR, in their use of comparables, and in their apparent unwillingness to say to the ratepayers, This is the way we have behaved in compliance with this policy, and these are the benefits we've given you.


For those reasons, in my respectful submission, the Board should, A), not approve the application for 2014 and apply the discipline to the numbers that my friends, Mr. Shepherd and Mr. Aiken, have recommended.

I apologize again for making submissions which have been overtaken by events, but sometimes, oftentimes, all the time, we're not in control of events.  Thank you very much.

MS. CHAPLIN:  So the Consumers Council believe both Energy Probe and Schools have argued for adjustments to the OM&A, but I don't think they are exactly the same amounts.  Are you -- is your client sort of -- it's directionally, or is there one preferred, or...

MR. WARREN:  I don't want to get into an argument with my friends when they're not in the room.  I think Mr. Aiken's analysis is truer to the numbers than Mr. Shepherd's is.

MS. CHAPLIN:  Okay.

MR. WARREN:  Interestingly enough, Mr. Shepherd, in his wonderful command of the demotic, suggested that there is a nuttiness test, and posited 5 percent.  I think Mr. Aiken is -- avoids the nuttiness test and is a little bit more rigorous and says inflation plus customer growth is the appropriate standard, with no generosity figure.  And I think that's the difference, and I have recommended that we all be disciplined and adhere to objective standards.  I think Mr. Aiken is the more accurate in that case.

MS. CHAPLIN:  Thank you.  We have no questions.

MR. WARREN:  Thank you very much.

MS. CHAPLIN:  So have we -- I guess our understanding is that Mr. Janigan is in flight?

MS. HELT:  Yes, Mr. Janigan sent me an e-mail this morning indicating that for some reason his flight was -- the booking of his flight was mixed up, so he would not be catching a flight until 8:30 a.m., indicating that he would be here by 11:30 a.m.

MS. CHAPLIN:  Enersource, are you available -- if we were to rise now and then reconvene at 11:45, would that be -- pose any particular difficulties?

MR. VEGH:  No.

MS. CHAPLIN:  Okay.  All right.  We'll do that, and maybe -- I guess if we hear any update from Mr. Janigan then I guess if staff lets Enersource know, and if we need to adjust that timing somewhat we'll be in contact to try and get that sorted out.

MR. VEGH:  Thank you.

MS. CHAPLIN:  Thank you very much.

--- Recess taken at 10:38 a.m.


--- On resuming at 11:47 a.m.

MS. CHAPLIN:  Pleased be seated.  Mr. Janigan, we are ready to hear from you.

MR. JANIGAN:  I apologize for my tardiness.  Unfortunately I was booked on the October 24th flight at 8 o'clock, which caused a bit of a kerfuffle at the counter.  Unfortunately, I missed the flight.  So sorry for that.
Closing Argument by Mr. Janigan:

Madam Chair, you have before you a compendium of materials that I will be referring to that are listed under each of the tabs and listed under the general issue area that I will be addressing.  I may not always have the page number associated with the reference.  Because it's included in the -- under the topic area, and there are numbered items where the matter can be found, it should be able to be retrieved fairly rapidly.

I also have three hearing exhibits to my argument that I would like to have marked and I will be referring to.  They will before you, as well.

MS. HELT:  If we mark the compendium of documents of VECC as K5.1.  The document entitled "Final RRWF" filed July 21st, 2012 will be K5.2.  The document entitled "Summary of OM&A Expenses" will be Exhibit No. K5.3.  The final document, entitled "Enersource Hydro Mississauga VECC Argument Exhibit", will be marked Exhibit No. K5.4.
EXHIBIT NO. K5.1:  COMPENDIUM OF VECC DOCUMENTS.
EXHIBIT NO. K5.2:  DOCUMENT ENTITLED "FINAL RRWF".
EXHIBIT NO. K5.3:  DOCUMENT ENTITLED "SUMMARY OF OM&A EXPENSES"
EXHIBIT NO. K5.4:  DOCUMENT ENTITLED "ENERSOURCE HYDRO MISSISSAUGA VECC ARGUMENT"

MR. JANIGAN:  Thank you.

MR. VEGH:  Excuse me.  Just as a clarification, we're trying to sort through this new material that's been provided.  Maybe Mr. Janigan can clarify.  It seems 5.2 is extracted directly from the evidence that's referred to at the bottom.  Is that -- so it is not a derivation, it’s just an extraction?

MR. JANIGAN:  That's correct.

MR. VEGH:  Is the same true for 5.3?

MR. JANIGAN:  I believe that that is derived from Exhibit 4, tab 1, Appendix 2-E, pages 2 and 3.

MR. VEGH:  I don't want to slow things down, but we're obviously not in a position to confirm that.  So we could mark this, I guess, for information purposes, and we may address in reply whether or not this is an accurate derivation from the evidence.

MS. CHAPLIN:  Certainly.

MR. VEGH:  Sorry, Mr. Janigan, just to continue, 5.4, is that derived from or extracted from the evidence?

MR. JANIGAN:  My understanding is that it's extracted from the evidence.

MR. VEGH:  So we'll work on that assumption.  Thank you.

MR. JANIGAN:  Thank you.  If I could commence with the general issues and, in particular, issue 1.1:  Is the proposed approach of Enersource to set rates for two years appropriate?

And Enersource is of course seeking approval of a two-year incremental capital on return model, and it establishes a fixed 2013 OM&A at 59.8 million, and makes three adjustments in 2014 to the 2013 revenue requirement.

First is the capital adjustment in respect of amortization and depreciation of 1.5 million, second being an income tax adjustment of 688,000, and a return adjustment of 1.8 million.  It results in additional revenue requirement in 2014 of 3.3 million.

Now, the question is whether or not it is just and reasonable to charge Enersource ratepayers an extra $3.3 million.  We would contend it is not.

First of all, we would note that the ICR model proposed by Enersource conflicts with the Board's current IRM policy.  And the reason for having a policy is that it is designed to maintain consistency, stability, predictability and equality throughout the electricity distribution system.

Our contention would be that the adoption of the proposal for Enersource would be directly subversive of those goals.

Secondly is the amount of preparation and analysis that has gone into the proposal, which is supposedly an innovation of the IRM model.  Enersource did not complete any analysis of the financial implication of the ICR model vis-à-vis the standard cost of service provided by the IRM.  They can't substantiate in any way that the utility might be better or worse off under their ICR than under the Board's approved IRM policy.

We would contend that there are risks to ratepayers if the Board approves the Enersource ICM plan.  Particularly, if Enersource underspends its capital forecast, ratepayers receive no value for the increase in rates sought in 2014.

Enersource had its last cost of service rates set in 2008.  At the time, the utility was provided for an opportunity to earn 8.57 percent.  Now, when asked to provide a shareholder return, the utility provided an adjusted number which removed CDM, smart meter income, and what has been described as other non-utility expenses.

This calculation shows that between 2009 and 2011 the average return to shareholders was 7.66 percent.

Now, on our Exhibit K5.4, we have calculated the returns based on year-end financial statements that have been filed and have summarized them.  It shows the actual returns since 2008 were an average of 8.85 percent, or about 30 basis points higher than the Board-approved 2008 number upon which the rates were based.

Under cost of service and the three-year IRM, not only have they had a reasonable opportunity to make the returns provided for the Board, they have exceeded that expectation.

So the proposition that's put forward, that the Enersource shareholder has not received a fair and reasonable opportunity to earn a fair return during the past four years, is simply wrong.

MS. CHAPLIN:  Mr. Janigan, this Exhibit K5.4, you say it's taken from the financial statements.  So, sorry, are these regulatory numbers?  In other words, does this reflect purely the regulated distribution of the utility and the 40 percent equity, or is this some sort of different configuration?

MR. JANIGAN:  This is, I believe, the ROE associated with the shareholders' equity in four-year period.

MS. CHAPLIN:  So whatever their actual equity was, not the 40 percent that the Board structures their --


MR. JANIGAN:  That's correct.

MS. CHAPLIN:  Thank you.

MR. JANIGAN:  We have diagnosed the problem as, rather, one associated with rising levels of OM&A which are not under sufficient control.  The issue of OM&A has risen over 47 percent from Board approved and 68 percent from 2008 actual spending.  Customer growth has been about 9 to 10 percent, and inflation in the same range, leaning to an expected growth of about 20 percent in OM&A.

Our conclusion, therefore, is that the Enersource's inability to control OM&A cost is driving this particular proposal, and, in fact, Enersource should have a one-year cost of service, and then apply IRM or whatever subsequent policies the Board chooses to make under the regulatory framework initiative.

VECC agrees with Energy Probe that if the Board were to accept some form of the ICR proposal put forward by Enersource, it should also reflect a higher revenue forecast for that year.

Issue number 1.2:  What is the appropriate approach to set rates for 2015 and 2016?  We would suggest that there is no real proposal from the applicant on this issue, and the renewed regulatory framework weighs no differently on Enersource than any of the other 76 utilities that are having their rates reviewed by the OEB.  And in the absence of direction to the contrary, the Board should expect Enersource to follow the current IRM process.

Issue 1.4:  Is service quality acceptable?  We conclude from the reliability statistics that Enersource has been able to operate effectively over the past years under the cost of service and IRM policies set by the Board.  However, as a footnote of this, we would note that Enersource in this case is happy to make comparisons based on standardized OEB-gathered statistics when those statistics show a favourable outcome.

Issue 1.5:  Is the proposal to align the rate year with Enersource's fiscal year and for rates effective January 1st, 2013 and January 1st, 2014 appropriate?  We take no position on this issue.  And I might add, in issues where we do take no position, that does not necessarily mean that we support the position of Enersource in relation to that.  It's simply that we don't believe at this point in time we can advance something before the Board that would be helpful in that regard.

Area 2, rate base:  Is the proposed rate base for 2013 and 2014, including capital expenditures for 2013 and 2014, appropriate?  There are two issues associated with rate base that we find that should be subject to further scrutiny.  One is the new building, and the second is capital contributions.

While we can't conclude one way or the other in relation to the prudency of the position of Enersource in relation to the new building, we would find the evidence is, as Schools and -- School Energy Coalition has pursued, somewhat confusing and somewhat lacking in the kind of planning and analysis that one would anticipate in relation to a capital expenditure of this kind.

However, at the end of the day we're not prepared to make a submission that the acquisition of the building itself is something that was not needed or did not take place, at least in relation to the needs of the utility itself.

Secondly, with respect to capital contributions, we note the arguments of Energy Probe in relation to this particular issue.  And if you look to our compendium in relation to this issue, to be noted that there are a number of different interrogatory responses that show slightly different capital contributions, the first being School Energy Coalition number 13, ours, VECC IR 6, issue 2.1.

This is partly because VECC IR uses consistent CGAAP figures, while Energy Probe uses a mixture of CGAAP and IFRS.  The results, though, are the same, that -- or at least the analysis that comes from those -- looking at those results is the same, is that the contribution forecast is too high.

It can be seen that in School Energy Coalition 13, leaving aside the anomalous year of 2009 when contributions -- when contributions are reported as a net addition, the current capital contribution forecast is the lowest in absolute dollars and as a percentage of total capital since 2000.

In 2008 the Board approved $3,750,000 in contributions, and the utility actually had 6,916,000 in contributions.  On a consistent CGAAP basis, VECC IR 6 shows that in 2011 actual contributions were 3,603,000, while in 2012 and onward they are forecast to drop significantly to 2.9 million because of an -- because of the expected sudden change away from capital projects that attract contributions.

The appropriate forecast for contribution in 2011 actuals of 3.6 million or a $700,000 increase -- the appropriate forecast for contribution is the 2011 actuals of 3.6 million or a 7 -- which amounts to a $700,000 increase in the capital contribution level.  That is on a CGAAP basis.  On an IFRS basis, contributions are 4.3 million and 2.8 million in 2012 onward.

VECC would therefore argue that the capital contribution forecast should be increased in the range of $700,000 to 1,500,000.

Issue 2.2:  Is the proposed working capital allowance for 2013 and 2014 appropriate?  With this -- in this area we would defer to Energy Probe and support their argument in relation to that -- to the same.  They have made a detailed argument that concludes that Enersource should get a working capital of 10.4 percent of power and controllable costs.

2.3:  Is the proposed Green Energy Act appropriate?  We do not have any submissions to make in that area.

The third area, being operating revenue.  And first of all, is the proposed load forecast for 2013 and 2014, including billing determinants, appropriate?  Enersource forecasts its total energy purchases using a regression model derived from historical data over the period of 1996 to 2011.  The model uses a number of explanatory variables, including population, employment, GDP, weather, calendar, calendar flags, and a trend variable.

The forecast of total purchases is then adjusted for losses and assigned to individual customer classes.  This assignment is based on the historical percentage of sales by class, whether for weather-sensitive classes -- where for weather-sensitive classes regression models were developed to weather-correct the historical energy sales.  These class sales values are subsequently adjusted for CDM, as discussed later.

Once again we are indebted to Energy Probe with respect to their analysis of Enersource's load forecast methodology and agree with their submissions regarding the inclusion of population as an explanatory variable in the load forecast equation and the use of 31 years, as opposed to a shorter period such as 11 years, to determine weather-normal conditions.

Overall, VECC submits that the forecast of total purchases should be based on the regression model set out in response to issue 3.1, Board Staff interrogatory 25-D, using the median weather conditions of the last 11 years as weather-normal.

Second issue is the CDM adjustment that Enersource has proposed.  Enersource has reduced the forecast of total purchases for 2013 developed using its regression model by 119,146,362 kilowatt hours in order to account for the impact of CDM.

This value represents Enersource's estimate of the incremental savings in 2013 from the 2011, 2012, and 2013 programs.  During the course of the current proceeding Enersource has indicated the specific contributions for each year's programs were assumed to be as follows:  2011 programs, 53 gigawatts; 2012 programs, 31 gigawatts; and 2013 programs, 35 gigawatts.

We have two issues with this.  One is that the 53 gigawatt contribution from the 2011 program is based on the original CDM plan and not the actual savings achieved in 2011.

The OPA reports that the actual annualized impact of Enersource's 2011 CDM programs, assuming that they have been implemented on January 1st of that year, is 26.48 gigawatts.  That suggests that the impact 2001 programs on CDM in 2013 is overstated roughly by 26.5 gigawatts.


VECC's second issue is that the data used to develop the load forecast regression model included 2011.  As a result, the forecast developed using this model will inherently have embedded in it the actual 2011 savings.  Enersource has estimated the actual savings in 2011 from CDM programs implemented in that year were 7.18 gigawatts.


VECC submits that in order to avoid double counting, this amount must be removed from any CDM adjustment in 2013.


Enersource has suggested this amount is considered -- is considered in the context of the entire 16 years of actuals.  When this amount is considered in the context of the entire 16 years of actuals, the effect is only point 0.45 gigawatts.


VECC submits the Board should reject this view for three reasons.  First is, from a public policy perspective, the Board has made clear, for the purposes of LRAM contributions, that lost revenues are only accruable until new rates based on new revenue requirements and load forecasts are set by the Board, as the saving would be assumed to be incorporated in the load forecast at the time.


The corollary is the load forecast is assumed to already incorporate any CDM saving prior to the test year.


The second reason is that Enersource's load forecast model incorporates a trend variable, and Enersource's own evidence states that the impact of historical CDM programs on load in future years is incorporated in the load forecast presented in table 1 above, as the CDM trending variable is utilized in the load forecast model.


VECC's third reason is that both the forecast produced by the regression equation preferred by Enersource and the one provided in response to Board Staff, the time trend variable continues to increase over the forecast period.  This time trend variable has a coefficient of minus 18,692.7 in the regression equation estimated by Enersource, and minus 15,883.3 in the regression equation estimated in response to the Board Staff interrogatory IR 25d). 


Since the forecasts are done on a monthly basis, this means the time trend variable reduces forecast purchases on a year-over-year basis by an amount equal to 12 times the value of the coefficient, which is 224.3 gigawatts in the case of the Enersource model, and 190.6 gigawatts in the case of the model provided in response to Board Staff 25d).


While it is reasonable to assume the trending variable captures effects other than CDM, to the extent it captures CDM effects over the historical period, as acknowledged by Enersource, increasing the value of the variable for the bridge and test year leads to the inclusion of additional CDM impacts for future years over and above what has been experienced historically.  No allowance has been made for this in Enersource's CDM adjustment, and VECC acknowledges that determining the appropriate allowance may be difficult.


However, given the shortcoming, VECC admits it would be reasonable to credit the forecast produced by the model as in including all of the CDM actually achieved in 2011.


Based on the foregoing, it is VECC's submission the CDM adjustment just for 2013 should be 85.446 gigawatts.  This value was calculated by reducing Enersource's 119.1 or 6 gigawatts adjustment by 26.5 gigawatts to account for the actual versus planned CDM savings in 2011, and by 7.2 gigawatts to remove the 2011 CDM savings already captured in the purchased forecast established using the Russian model.


Billing demand forecast, VECC has reviewed and supports Energy Probe's submissions with respect to the billing kilowatt forecast of 2013 in terms of both accepting Enersource's removal of the $80,000 kilowatt adjustment for the GS 50 to 499 class, and the use of historical kilowatt-to-kilowatt-hour ratios to determine billing demand determinants for the demand billed class.


Issue 3.2:  Is the proposed forecast of other regulated rates and charges for 2013 and 2014 appropriate?


For 2012 and 2013, Enersource is forecasting other revenues of 5.18 million and 4.183 million, respectively, compared to 5.6 million actually received in 2011.  However, Enersource's year-to-date other revenues in the first half of 2012 are actually $112,000 higher than in 2011.


Extrapolating those results to the balance of 2012 suggests that the results for 2012 could actually be higher than 2011 by 224,000 as opposed to 420,000 lower, as forecast by Enersource, for an overall difference of more than $640,000.


VECC submits it would be reasonable to carry this understatement forward to 2013 and increase the other revenues for the test year by this amount.


I would note, Madam Chair, that greatly underestimated the ability of bringing the numbers from the page in relation to an oral argument, and if the Panel would find it helpful to have additional notes associated with these particular areas, we would be happy to provide them.


MS. CHAPLIN:  Well, Mr. Janigan, it does appear you are largely reading from a prepared argument.  Is that the case?


MR. JANIGAN:  Particularly in the areas where it's very difficult for me to incorporate those figures and the exact terminology from the page.


MS. CHAPLIN:  Right.  I understand, and it's not intended as a criticism.  I'm just thinking, in the interests of time, because we have some other commitments, as well, I'm wondering, would it be valuable at this point if it's -- if you would like to file that, and if perhaps you could use some remaining time, 15, 20 minutes, to perhaps highlight the items that you feel are most important, from VECC's perspective, perhaps particularly in areas where maybe VECC is taking a different position than other intervenors or is advancing an argument on an issue that maybe other intervenors haven't addressed?


MR. JANIGAN:  I think that would be appropriate, Madam Chair.  What I'll attempt to do, in surveying the remaining items, is to try to highlight those where we think it's best addressed, first of all, by an oral argument, and, secondly, maybe where we take an opposite position.


MS. CHAPLIN:  Sure.  Then if you can just arrange to file that by the end of today, I think that would be adequate for Enersource.


MR. JANIGAN:  I think that's fine.


MS. CHAPLIN:  Thank you.


MR. JANIGAN:  Thank you.


The next item is the OM&A forecast, and we have in Exhibit K.2 -- sorry, K5.2 have noted the particulars associated with the 2013 and 2014 forecast, and would note, as well, that in the materials under operating costs in -- under tab 4 also contains a summary of OM&A expenses at Exhibit 4, tab 1, appendix 2-E, pages 2.3.


And what we have done in relation to the materials -- and, actually, I should be referring to Exhibit K5.3, rather than 5.2 in relation to those particular exhibits.


We have used the appendix 2-E, pages 2 and 3 in relation to our analysis of the OM&A situation.  And what we have done in the Exhibit K5.3 is that we have removed the smart meter costs and removed meter inspection costs from that table.


I don't believe either adjustment is disputed.  The main difference between the tables that are set out in Undertaking JT2.11 and the appendix 2.E is the inclusion of property tax in the tables above.

I think the Board is familiar with the approach that we generally take to cost-of-service applications in order to check them with reasonableness at the OM&A proposal.  We've employed an expected growth approach, and what we look to is to the expected inflation and growth costs, we look at any incremental utility responsibilities or unavoidable activities that have arisen since 2008, and generally these relate to the increased regulatory burden or smart meter activities or IFRS transition costs.

Now, when we look at the tables we can remove the impact of -- IFRS transition and look at the growth on a CGAAP basis, that in 2008 the Board approved an OM&A of about 40.5 million, and in that year Enersource actually spend 36.2 million.

Notwithstanding that, in 2013 Enersource proposes that ratepayers provide on a CGAAP comparable basis 58.2 million.  Enersource wants 44 percent more than it asked for in 2008 and 61 percent more than it actually spent in 2008.

We've attempted to apply an overall 10 to 11 percent inflation factor for the period of 2008 to 2012 in all cost-of-service applications that we've reviewed.  And the range is based on the evidence that's been provided by those cost-of-service applicants, and we would add about 2 percent for 2012, and ratepayers, I think, would expect it reasonable if costs, keeping up with general inflation, would see a 12 to 13 percent increase in distribution rates.

I would point out we did not use inflation; instead, used the Board's productivity factor for adjusting inflation in the IRM period, would give a much smaller increase, something in the order of 1 percent per year.

In the -- so in total, you would ordinarily anticipate that Enersource's OM&A costs would have risen about 20 percent since 2008, and that would be, if it was 20 percent of the 2008 Board-approved, that would be something over $8 million, and we would expect an OM&A based on the Board-approved to be $48,571,269.  If we do 20 percent of what actually was spent, it's 43,480,000, 954,000 (sic).

And it is the -- it is to be remember we -- on a CGAAP basis we have to add back the $2,774,000 for the IFRS transition amount.  But we are still a long way from the 61 million that Enersource is seeking in the application.  We're a lot closer to 51 million than the 61 million.

So the question is, what is this extra $10 million that we're expected to pay for?  Note that the Board Staff has done a similar analysis and concluded that 12.1 million is the mixing figure, and we certainly would not dispute that, and we believe that it's illustrative of the fact that the OM&A number cited by Enersource has greatly overshot the mark.

And while we acknowledge that there has been increased regulatory costs in areas -- in new areas such as smart meters, which generally means more FD -- a few more FDEs, or less than a million dollars, it still wouldn't bridge that gap.

I don't want to revisit in a lengthy fashion the matter associated with comparators, particularly when it comes to OM&A.  We would note that as late as the technical conference in this matter it was the position of Enersource that these comparators were of little value, and that in fact they had not examined them in relation to their own cost of service to see whether or not they were performing in the same way as their fellow municipal distributors.

We would suggest this argument should be rejected, that the data is reliable that the Board collects and publishes under what it calls the uniform system of accounts.  It has an audit department that surveys and supervises this data, and we would suggest that the data is reliable in relation to making the appropriate comparison.

We note that in fact four days before the hearing started Enersource had a change of heart and accepted the comparative data numbers only in relation to --


[Orchestral music comes over the PA system]


MS. CHAPLIN:  You have a soundtrack.  Maybe if we go off air.

MR. JANIGAN:  It's when I hit something particularly important.


[Laughter]

MS. CHAPLIN:  The heavenly chorus.  All right.  Well, why don't you continue.
We're not going to broadcast, on the presumption that that's where the music is coming from.


MS. HELT:  Yes, and Mr. Battista is just checking.

MS. CHAPLIN:  Please carry on.

MR. JANIGAN:  There was a change of heart, and in fact the Enersource then produced data based on a throughput basis, heavily disputing the idea that any comparison based on a customer basis would have any value.

Well, I'm not going to recite the various reasons why a throughput estimate might be less valuable than a customer estimate.  I would suggest that this is an exercise in data-mining by Enersource, particularly insofar as they have not compared their customer base to any other distributor customer base, and in our view the Board's customary practices of comparison on a per customer basis has validity in relation to comparing OM&A costs per customer across the board and including that in fact Enersource does not have appropriate control of their OM&A costs.

We also note that Energy Probe has submitted that you should not look at OM&A on a specific basis, but on an envelope approach.  We have taken a similar posture in relation to the review of distribution utilities and believe that in fact there are certain areas where the Enersource may take appropriate measures to reduce it, and in fact they should have the ability to do so, provided that they maintain levels of service which are appropriate.

In relation to bad debt expense, we do not believe that the -- that the significant increase in bad debt costs are solely due to the situation in the marketplace and the situation with respect to customers.  We believe that the 

-- there has been a lack of an adequate explanation why bad debt costs have increased to the point they have, and it is not particularly compelling to note that in fact that the hiring of more staff and more focus on this issue has been simply to reduce the rate of increase of bad debt expense, rather than reduce it on the whole, and we believe that there is room for significant improvement there.

With respect to regulatory costs, we note that regulatory costs are going to increase from 1.2 million in 2010 to 1.68 million in 2013.  In our submission, that is excessive.  A more reasonable increase would be about 15 percent or 5 percent per year.  This would reduce ongoing costs by 228,000.

And VECC also believes the $650,000 for the 2013 filing is excessive and should be reasonably reduced by $150,000.

With respect to the capitalization, VECC supports the arguments set out in Energy Probe's argument with respect to the change in forecast versus actual capitalization rates, and the rates forecast for 2013 under MIFRS.

Effectively, we also support Energy Probe's suggestions with respect to the methods of achieving approximately another $2 million in savings in the incentive plan base salaries and reduction FTEs and board of directors' costs.  In VECC's submissions, these are reasonable alternatives to be considered by the utility, and, in our submission, a 10 percent increase in costs from 2010 actual costs would be just and reasonable, if not generous.

We have no submissions with respect to the depreciation or amortization expense for 2013, 2014.  We have no submissions with respect to the proposed PILs and property tax.

With respect to the proposed allocation of shared services and corporate costs, we would characterize this situation as effectively one where new businesses were to be developed in the affiliates.  There were costs associated with the development of those new business.  Those new businesses were not successful, and, therefore, Enersource proposes to transfer the costs of those employees that effectively were engaged in relation to those new businesses back to the utility again.

If Enersource is pursuing non-regulated business, the costs associated with the non-regulated business should remain there, should not be transferred back to the utility when those non-regulated businesses fail.

With respect to the capital structure and cost of capital, VECC supports the arguments of Energy Probe in relation to the use of the internal rate of return calculation as opposed to the actual long-term debt payments, and, as concluded by Energy Probe, the methodology used by Enersource overstates the interest costs in the revenue requirement and should result in a reduction of about $210,000.

With respect to the cost allocation, we will file more details with respect to this by the end of the day, but in VECC's view Enersource's proposals for revenue-to-cost ratios are inconsistent with the Board's cost allocation guidelines in previous decisions by the Board in the matter.

The Board's approach is revenue-to-cost ratio should be adjusted so as to be within the Board's target range, subject to annual bill impacts, and distributors should endeavour to move their revenue-to-cost ratios closer to 1.0 if supported by improved cost allocations.

In VECC's view, Enersource has not made any improvements to its cost allocation methodology that would warrant moving the revenue-to-cost ratios closer to 1.0, other than required by the Board's target ranges for each class.

I would also note that this issue has come up in the 2012 cost of service rate application decisions for Toronto Hydro and Horizon, and, in each case, the Board determined for those distributors whose status quo revenue-to-cost ratios are outside the Board's target range, the ratios used for rate-setting should only be moved to the boundary of the Board's range for the customer class concerned, and refer to the Toronto Hydro decision in relation to supporting that view.

And with respect to the Brant County decision, the Board confirmed that customer classes whose revenue-to-cost ratios are already within the Board's target range, no further movement is required.

In light of the Board's stated policy and the supporting precedents, VECC submits that the revenue-to-cost ratios for the large use and USL classes should be both reduced to 120 percent, the upper boundary of the Board's target range, for each class.

In order to address the revenue shortfall from these reductions, VECC submits the residential revenue-to-cost ratio should be increased from the 85 percent calculated by the cost allocation.  VECC estimates that the increase required to offset the lost revenue represents less than one percentage point on the residential class revenue-to-cost ratio.

With respect to the deferral and variance accounts, in response to Board Staff Interrogatory 36, Enersource has removed the request for inclusion of amounts for 141,000 and 211,000 for inspecting or certifying suite meters in 2011 to 2013, and, instead, sought a deferral account to track the expenses, with recovery sought in the next cost of service application.

In our view, the argument of Board Staff in relation to this item is correct, that they should be denied the set-up of that deferral account.

We noted that Enersource does not individually track OM&A costs related to suite metering.  The only costs that are tracked separately related to suite metering are capital expenditures which are provided.  But in a recent decision in Toronto Hydro, the Board required the utility track suite metering costs separately in anticipation of a separate suite metering class.

VECC argues that given the Board's recent decision in relation to Toronto Hydro and suite metering, the Board should order Enersource to establish distinct accounting of all OM&A and capital costs relating to suite metering.

One of the reasons, of course, is because this is a competitive business and we want to look at these costs in the future to understand what are being incurred and what the impact might be on customers.

In relation to the quantum and nature of smart meters costs, we would note that the stranded meter costs are being allocated by customer numbers and this methodology over-allocates costs to the residential class.  We would suggest that Enersource adopts the proposal set out by -- in Board Staff IR 58, issue 10.1 that was recalculated on a class-specific basis.

I want to make sure I've captured...

We would note on page 24 of the Board Staff submission that the stranded meter rate rider is reproduced and that contrary to the expectations, that Enersource has not revised the smart meter rate rider calculated in JT1.2.

Board Staff, Energy Probe and VECC all agree the calculation of the smart meter rate rider in JT1.2 better represents the principles of cost causality than does the original proposal of Enersource, and we submit that they should adopt the riders as calculated in that exhibit.  I believe both Energy Probe and Board Staff have written detailed submissions concerning this.

We also make no submission with respect to the disposition period.

Finally, we would suggest that VECC has conducted its participation in this proceeding in a responsible fashion, and hopefully its participation will have led to a better understanding of the issues or been helpful to the Board in some respects associated with its duties associated with this application, and the result, we would submit that we should be entitled to our costs throughout.

Thank you, Madam Chair, and I apologize for my great optimism in relation to the ability to put this in the form of an oral argument, and will attempt to remedy the same by filing some notes that may be helpful this afternoon.

MS. CHAPLIN:  Thank you.  Thank you, Mr. Janigan.  The Panel has no questions.

So we are done for today.  We will be back on Friday morning.  It's the Panel's preference to start at 9:00.  Can -- Enersource, can you accommodate that?

MR. VEGH:  Yes, Madam Chair.

MS. CHAPLIN:  Thank you.  So we will see you at 9:00 on Friday morning.  Thank you very much.

--- Whereupon the hearing adjourned at 12:39 p.m.
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