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PREFILED EVIDENCE OF

BILL FAY,. MANAGER UNDERGROUND STORAGE, CANADA,

UNION GASLIMITED

BILL WACHSMUTH, SENIOR ADMINISTRATOR, REGULATORY PROJECTS,

UNION GASLIMITED

The purpose of this evidence isto provide Union Gas Limited's (“Union”) response to the
application by Achiel Kimpe (the“ Applicant”) under section 38(2) of the Ontario Energy Board
Act, 1998 (the “Act”) for just and equitable compensation in relation to residual natural gasin the
portion of the Bentpath Storage Pool located on his property that has a pressure below 50 pounds

per square inch absolute (“psia’).

Overview

In 1982, the Board determined that the Applicant is not entitled to compensation for residual gas
at pressures below 50 psia. Union paid the Applicant compensation for residual gas at pressures
above 50 psia, in accordance with the Board' s decision. There has been no changein
circumstance since the Board' s decision that would justify payment of compensation to the
Applicant for residual gas at pressure levels below 50 psia. Union does not pay for storage of
natural gas. It pays for the right to store gas, whether or not gasis actually stored.

In this evidence, we provide information about the Bentpath Pool, explain the commercial
recoverability of residual gasin the Pool, and summarize the Board' s decision in the Applicant’s
first compensation application. We a so describe Union’s and industry practice relating to
compensation for residual gas.
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The Bentpath Pool

Union is the operator of the Bentpath Pool, one of 24 natural gas storage pools operated by
Union that form part of its integrated natural gas storage and transmission system. The Bentpath
Pool is located in Lambton County and was designated as a gas storage area by O. Reg. 585/74
on August 7, 1974. By Board order E.B.O. 64 dated August 19, 1974, the Board authorized

Union to inject gas in and remove gas from the Bentpath Pool.

The Applicant’sLand

The Applicant is a landowner whose land, along with various third parties, forms part of the
Bentpath Pool. The Applicant’s land covers a 50 acre area within the Bentpath Pool designated
storage area. Attached as Exhibit 1 is a map showing the Pool’ s designated storage area, the reef
area and the Applicant’s land.

Compensation for Residual Gas

Residual gas is the gas remaining in a storage pool when production ceases. Due to the cost of
extracting gas at low pressures, residua gas is not removed from a pool during the production
process. Instead, it remainsin the pool.

During production, landowners receive royalties on the commercialy recoverable gas located
under their land. After a pool is converted to storage, landowners cease to receive these royalties.
Instead, they receive compensation for the portion of the residua gas located under their land
that is commercially recoverable. These payments are intended to compensate landowners for
royalties they would have received from commercially recoverable gas had the pool not been

converted to storage.

The principle that |landowners should only be compensated for commercially producible gas, and

not for al gas located under their land, is reflected in the Board's gas storage report to the
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Lieutenant Governor in Council dated May 4, 1964, led by Chairman A.R. Crozier. The Board's
report states at page 21:

1. Landowners should, upon the first use of a pool for storage, be
paid for their royalty interests in residual gas down to a reasonable
abandonment pressure. This principle has been adopted and used
in Ontario. Compensation in this respect is required under the law,
but the rate of payment is not fixed. The “reasonable abandonment
pressure” referred to is determined by agreement or arbitration as

appropriate to the particular reservoir being dealt with.

The report is attached as Exhibit 2.

As explained in further detail below, Union’s practice, consistent with the Board's decision, has
been to compensate landowners for the portion of residua gas located under their land with a
pressure greater than 50 psia. This reflects the widely-accepted industry standard that natural gas

at pressures below 50 psiais not commercially recoverable.

Board’s Deter mination of Residual Gas Compensation for Bentpath Pool Landowners

The Board has aready determined that Bentpath Pool landowners, including the Applicant, are

not entitled to compensation for residual gas at pressures below 50 psia.

In 1980, the Applicant, along with other Bentpath Pool landowners, brought an application to the
Board seeking compensation for, among other things, the storage of natural gas under their
respective properties. The Applicant, who was represented by counsel in that application,
claimed compensation for all gaslocated under his property, including gas at pressures below 50
psia. This clam is reflected at page 110 of the Board’'s decision issued July 16, 1982 in
proceeding E.B.O. 64(1) & (2), acopy iswhich is attached as Exhibit 3.
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The Board rejected the Applicant’s claim in respect of residua gas and ordered that Union pay
compensation only at pressures above 50 psia. As the Board stated at pages 110 and 111 of its
decision:

The submission that residual volumes should be calculated to zero
psiais reected since the evidence before the Board is that below a
bottom-hole pressure of 50 psia gas cannot be economically
produced, saved and marketed.

Union paid the Applicant compensation for residual gas above 50 psia located under his land, in

compliance with the Board’ s decision, in 1982.

There has been no change in circumstances since this decision was made that would justify the
Board' s revisiting the issue of compensation to Mr. Kimpe in relation to the residua gas under

his property at pressures below 50 psia.

Board’s Other Decisions Regarding Compensation for Residual Gas

The Board has considered compensation for residual gas in two other proceedings: the Lambton
County Storage Association compensation decision in proceeding RP-2000-0005 and the Sombra
Pool compensation decision in proceeding E.B.O. 184.

The RP-2000-0005 proceeding was brought by several Lambton County storage pool
landowners, including the Applicant (who was represented by counsel), for just and equitable
compensation in respect of gas storage. In its decision and order, following a settlement between
Union and the applicants, the Board accepted that compensation for residual gas down to a
pressure of 50 psia was just and equitable for the landowners in the Bluewater and Qil City
Pools. The Board further ordered that the Applicant was entitled to certain compensation
payments in respect of natural gas storage, and Union has paid al amounts owed to the
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Applicant in accordance with the order. A copy of the Board's decision and order is attached as
Exhibit 4.

In its decision, the Board accepted that the settlement covered al claims for compensation
asserted, or that could have been asserted, in the amended application, the evidence and the
answers to interrogatories. The Applicant clearly could have asserted the claim he now advances
in the RP-2000-0005 proceeding, but did not do so.

The Board again considered just and equitable compensation for residual gas in the context of an
application by Sombra Pool landowners in proceeding E.B.O. 184. The Board gave effect to an
alternative dispute resolution agreement entered into by the applicants and Union, in which the
applicants agreed that 50 psia was the appropriate threshold pressure level for compensation for
residual gas. The Board accepted that this threshold was appropriate. A copy of the Board's
decision is attached as Exhibit 5.

Union and Industry Practice Regarding Compensation for Residual Gas

Union and industry practice, reflected in the Board's decisions referenced above, has been to
compensate landowners for residual gas only at pressures above 50 psia. This practice reflects
the objective of compensating landowners for that gas that could have been commercialy
produced but was not, and could therefore have entitled the landowner to aroyalty payment had

the gas been produced.

A threshold pressure of 50 psiafor residual gas represents the average level at which production
of natural gas ceases to be profitable, widely accepted by the natural gas storage industry in
Ontario. This threshold is also consistent with Union’s recent production experience. For
example, production of natural gas at Union’s Heritage Pool, also located in Lambton Country,
ceased at 59.9 psia.
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At paragraph 5 of his submission, the Applicant identifies three pools where production has
occurred at pressure levels below 50 psia. While there may be some individual wells in these
pools below 50 psiait is Union’s understanding that the average pressure in all of these poolsis
above 50 psia. It is possible to produce gas below 50 psia in some site-specific circumstances,

but it is not the general practice for natural gasto be produced at pressures below 50 psia.

All of Union’s existing gas storage lease agreements with landowners in the Bentpath Pool
provide for compensation for residual gas at pressures above 50 psia. These agreements are
consistent with Union’s standard gas storage lease agreement with storage pool landowners,
which provides for compensation for residual gas only at levels above 50 psia. A copy of

Union’s standard gas storage | ease agreement is attached as Exhibit 6.

Industry practice in Ontario is to compensate landowners for residual gas at levels above 50 psia
only. We are aware of only two exceptions where a pressure different from the industry standard
has been used. The two exceptions involve Oil Springs East Pool and Edys Mills Pool. Neither
situation is representative of industry practice. In these exceptional cases the threshold pressure
used was voluntarily reduced down to O psia following negotiation with the landowner and was
not based on a reassessment of the pressure level at which natural gas becomes commercialy

recoverable.

The Board has accepted that these two examples are the exception to industry practice and do not
form a basis to provide compensation for uneconomic residual gas at pressures below 50 psia. In
its Sombra Pool compensation decision, the Board gave effect to the dternative dispute

resol ution agreement entered into between the applicants and Union, which stated:

The industry standard practice is 50 psia. Schedule*A” of Union’s
prefiled evidence indicates that the vast majority of leases in the
Province of Ontario state 50 psia. Also, in all previous cases where
Union has made a payment for residua gas in place upon

commencement of storage that payment has been based on 50 psia.
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As identified in Union’'s prefiled evidence there have been at least
three arbitrations in Ontario where 50 psia was adopted and only
two circumstances where 50 psia was not used for the
determination of residual gas compensation i.e. Oil Springs East
and Edys Mills. Oil Springs East was reduced by negotiation and
Edys Mills was paid under the contract terms of the lease. The
parties agreed that the weight of the evidence in favour of 50 psia
exceeds the value of these exceptions and that they are not

representative of industry practice.

The agreement is reproduced at Schedule “A” of the Sombra Pool compensation decision,
attached as Exhibit 5.

The Bentpath Pool has no unique features that would justify a deviation from the 50 psia
threshold for compensation.

Petroleum and Natural Gas L ease Between the Applicant and Union

The Applicant and Union are subject to a Petroleum and Natural Gas Lease entered into between
thelr respective predecessors in interest, a copy of which is attached as Exhibit 7. Union has paid
the Applicant all required payments under this Lease.

The Applicant’s claim that he has been “expropriated” is unwarranted and is not supported by
the Lease. Under section 2 of the Lease, the Applicant is entitled to a royalty in relation to the
production, saving and marketing of natural gas extracted from his land. As with other oil and
gas exploration and production leases (known as “profit a prendre” agreements), the Lease
provides for a royalty to be paid to the landowner in relation to the depletion of the resource
being taken. Nothing in the Lease requires that Union pay royalties to the Applicant with respect
to any residua gas that is not produced, and nothing in the Lease requires that Union continue

production if not profitable.
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In the event that production resumes on the Bentpath Pool, the Applicant would be entitled to a
royalty in accordance with section 2 of the Lease, regardless of the pressure level of the gas.
Whileit isunlikely that gas would ever be produced at pressure levels below 50 psia, if thiswere
to happen then Union would comply with its royalty payment obligations under the Lease.
However, in the absence of actual production, there is no reason why the Applicant should be
compensated for residual gas at pressure levels below 50 psia, given the widely-accepted
industry standard that 50 psia is the threshold pressure level for commercia recoverability of

natural gas.

Document Attached to the Applicant’s Submission

The document attached to the Applicant’s submission is an excerpt from a report that was
submitted by Union and Enbridge Consumers Gas to the Ministry of Natural Resources in the
context of a tendering process relating to development of natura gas storage pools on Crown
lands. The tendering process requires the proponent to identify an amount they are willing to pay

for residual gas, including residual gasthat is not commercialy recoverable.

In the submission, Union and Enbridge confirmed that royalty fees do not exist within the natural
gas storage industry in Ontario or elsewhere in North America and expressed the position that
cost structures payable to the Crown for storage should be consistent with those existing in the

competitive marketplace.

The report has no relevance to the Applicant’s claim for compensation under section 38(2) of the
Act.

Conclusion

In summary, the Board has already ruled that the Applicant is not entitled to compensation for
residual gas below 50 psia. The Applicant has not submitted any evidence that would justify a

deviation from the Board's earlier decision or from industry practice. In addition, Union has
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1 complied with al orders from the Board relating to compensation owed to the Applicant with
2 respect to natural gas storage and residual gas. For these reasons, Union requests that the Board
3 dismissthe application.
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IN THE MATTER OTF The Crntari
Energy Boerd Act (R.S.0. 1960,
Chepter 271) and particularly
clause (j) of Secticn 28
thereof,

REPORT TO THE LIEUTENANT GOVERNOR IN COUNCIL

INTRODUCTION

Pursuant to clause (j) of Section 28 of The Ontario EnergyABoari
Act, Your Honour was pleased to pass Order-in-Council OC-l35h/62 on the
17th day of April, 1962, requiring this Board to adjudicate on and exemine
end report on the following questions respecting energy:

1. Payments with respect to storage of gas in designated gss
storage areas,

2.A Terms and conditions of gas and oil leases,

3. The Gas end 0il Leases Act.

Since April, 1962, the Board has held a number of hearings in
the field with landowners end has held ten separate meetings with the gas
and 0il industry, including gas utilities and pipe line companies, and
with the Federation of Agriculture. In the course of this study and
investigetion the Board received seventeen briefs from interested persons,
corporations and orgaﬁizations. To supplement information obtalned from
sources in Onterio, the Board visited a number of states in the United
States end ascertained the latest gas storage developments and methods of
dealing with storage peyments and other related matters. A list of the
hearlngs, meetings, briefs and visits is included with this report as
Appendix 1.

The Board also had recourse to such eppropriate information as
has come into its possession in comnection with its activities from day to
day gnd to legislation end regulations in effect in other Jurisdictions.

Because 1t was possible to complete consideration of Item 3 of
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the terms of reference before finael conclusions could be reached on the
other two items, and because théré was indicated an immediate need for a
revision of The Gas and 0il Leases Act, the Board submitted its repoft and
recommendations on this item on February 25th, 1963. For convenience, &
copy of this earlier revort is included with the present report as
Apperndix 2.

Investigation and study of the subject metter of Items 1 and 2
has now been concluded, and the Board presents herein its reviéw of the
evidence received, with its findings and recommendstions on, first, pay-
ments with respect to storage of gas in designated gas storage areas, and,

second, terms and conditions of gas and oil lesses.

GAS STORAGE - GENERAL REVIEW

It is appropriete to tegin with a general review of the intro-
duction, growth, present extent and future position of underground gas
storege in Ontario, with brief reference to the trernds and extent of simi-
lar operaticons in the United States.

Naturel gas wes first stored underground in Wellend County in
1915 by the’Provincial Gas Company. This project was short-lived, being
primerily en experiment in the transfer of gas from high pressure to low
pressure wells. The first use in the United States was in 1916, in the
Zoer field npear Buffaelo, and this storage pool is still in use, The Bow
Island gas field near Calgery has teen in continuous operaticn as a storage
facility since 1930. Ontario's Lambton County storage fecilities have been
used continuously since 1942, a%t which time "still" or refinery gas wes
first injected, to be supplanted entirely by natural gzs from 1G53 onward.

The repid grcwth of gas storage operatfions in the United States
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dates from the years following the Second World Wer end coincides wiih the
build-up of the network of long-éistance gas trensmissicn lines fro; the
southern states in a northerly end north-eesterly direction to serve the
large consumer merkets. This growth still continues, as is evidenced by
the fact that gross underground gas storage cepacity in the United States,
including projects under develorment, has incressed during the last'eight
yeers from 1.6 to 3.76 trillion cubic feet, of which 1.92 trillion cubic
feet is working capacity. The belance, namely 1.84 trillion cubic fest,
1s the volume of cushion ges*, which, together with working storage, mekes
up the "gross" figure.

The growth in the actual use of storage capacitiy in Ontario is
illustreted in Appendix 3, which shows annuel injections end withdrawals

) in the Union Gas Company's storage system, this being to date the sole

storage operating agency. It will be noted from this table that a moder-
ate rate of growth up to 1955 has been followed by & marked increase in
rate with the introduction of Alberte gas and the completion of transmission
facilities (in 1957) between Trans-Caneda Pipelines' service et Lisger near
Toronto and the storége erea in Lambton County. (See Mep at end of rerort.)
Date relating to the stcrege pools in Lambton, Kent and Welland Counties
ere surmerized in Appendix 4.

As to the future Iin Ontario, it is significant to note that the
Americen states bordering on the Greet Lekes, show a more repid rate of
increasse in storage capacity than the netional averege for the United States.
It is in this pert of the United States that conditions as %o climate, con-

centratlons of population and distance from main sources of supply most

closely resemble those which apply in this province.

" * Cushicn gas is gas held in the reservoir to zalntair minizum operating
pressure for storage purposes.
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Various estimates have been made of the amount of working

storage caraci<y that will be required to meet Ontaric's needs in future

years.

casts.

P v

Only actuel experience will indicate the validity of such fores-

It is clear, however, thoat z conservetive apprcach suggests that

within twenty years normel expansion will use up 21l of the facilitiss

that heve now been developed to the point of ectual use or dasignatioz,

with a capacity of approximately 105 billion cubic feet of working siorage.

Over and above normal growth within the province, some provision must be

made for emergency supply.

In Ontario, storage reservoirs now in use or in preospect heve

been identified solely with depleted or partislly depleted gas fields.

Possible alternatives are deplested oil'pools, equifers, salt cavities,

ebandored mines and specielly prepared pits for liquefied natural gas.

Aguifers, or water-bearing formations in which 0il or gas is not

present in significent quantities, are useful for peek shaving or basic

storage, and in some midwestern states are supplementing depleted geas

fields.

Caverns created by rermoval of salt deposits, in solution, are

in use or under develorment for gas storage in Michigen end Saskatchewan.

This type of storage 1s new for natursl gas, slthough it hes been in

common use for some years for ligquid petroleum gas (propane). In tke

Michigen case there is an established gross capacity of clese to 4CC

million cubic feet. In Saskatchewen the planned gross capascities of the

two reservoirs are 2 billion (Regina) end 300 million (Melville) cubic

feet respectively.

An 014 coal mine is used for natural gas storage nsar Denver,

Colorado. Lest season it provided a macimum 2it-hour withdrawal of 104



million cubic feet.

For meeting high pesks on a limited numbter of days, the first
storage pit for liquefied natural gas (frozen-hole storage) in the United
States is to be started this year in New Jersey. This rroject is designed
to deliver 200 million cubic feet of gas per day for five peak deys. A
similar project is being undertaken in Le Havre, Francé, capable of}re-
ceiving the equivalent of 50 million cubic feet of gas per day. The New
Jersey facility will receive its natural gas by pipeline, whereas the one
in France will be supplied with gas in ligquefied form via tanker froz
Algiers.

Those engaged in the gas industry in Onterio are constantly
studying a1l these alternatives while at the same time teking note of
additionel possibilities for storege arising from the depletion of present
productive gas fields.

In its search for information as to payments being made at present
with respect to storage of gas, the Board has made a comprehensive study of
practice in the United States. The main impression geined from this
scrutiny is that there is wide varietion both in basis of compensetion and
in the amounts paid. Occasionally what looks like a firm formule appears,
but frequently this is varied to suit purely locel circumstances in an
effort by the crerators to improve gocdwill. Scme examples are given in
Appendix 5, end of these 2 call for a single pesyment, 1 is based on output,
1 on input, 3 on acreage (with well rental) and 1 on output for gas pools
or oﬁ single payment for aguifers. This indicates the wide differences in
the approech to the gquestion of compensation. The validity of the sample
is attested by the fact that it covers epproximately one-third of the
storage reservoirs in the United 3tates and embraces practically every

typre cof payment actually in use.



-6~

The.only point cn whicﬁ there is ccmrlete egreement in the United
States cases 1s the acceptance of the principle that the owmners of land arg
minersl rights upon which a storege company enters or in which it stores
gas ere entitled to comrensation in payment for-such rights. In most other
respects they differ, not only one from the other, but elso from the princi-
ples end practices which have been developed in Ontario over the past tweniy
yeers.

The enrual ecreage payments mentiored in Aprendix 5, however
appropriate to thin storage formations extending over large areas, cannot
be recognized as adequate when applied to Ontario's esteblished pools, mos%
of which are of the pinnacle reef type with maeximum reservoir thickness
measured in hundreds of feet. Also the single lump sum of the order quoted
in Appendix 5 would unquestionably be less attractive to landowners than
the ennual peyments received by landowners in this province.

With regard to the use of the volume of ges injected or withdrawn
as a basils for storage rentals, itwo examples will suffice to show that this
method of dealing with compensation is not practicsble. From the operating

point of view, any storage reservoir is only part of a storage system end

must be sﬁséeptible of flexibility in its use. It is often necessary to
transfer stored gas from one reservoir to another, resulting in simultane-
ous input and output with respect to two or mere pcols. Under certain
energency conditions, there is a requirement for transfer from one storage
system to another, which could quite conceivebly be paid for in kind by a
reclprocal transfer of an equal emount of gas tetween two entirely separate
compenies. Consequently it is difficult to find grounds for assuming that
a toll on such movements is any wey reasonable.

Compensation besed on input arnd output has an equally serious

implication for landowners. Efficisnt management of a storage system might
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well involve %he dedicatiocn of a‘particular reservoir to the holding of
emergency reserves. These could be needed to provide security of service
in the event of a major failure of transmission lines or of an abndr:ally
long cold winter. Such reserves might lie dormant for several years, rrc-
viding no storage rental for the landowner during that period. Yet, to the
operator, the reservoir or resarvoirs in gquestion ere just as imporiert a
part of his system as those which are in constant cyclic use.

In view of all the circumstances, the Boerd finds that the only
feir end reasonable basis of paymert for the storage of gas is one which
is related to the cepacity of the reservoir in terms of areal extent, vol-
ume &and quality. This gives a true measure of the privilege granted by
virtue of asgreements made with owrers of storage rights. Furthermere,
such 2 basis is consistent with the trend im Ontario, as will be seen by
exemining the verious agreements that have been reached by negotiaticns
since 1942,

As part of the task of developing a formula or yardstick to be
recomrended as a basils for determining storage rentals, the Board hes care-
fully examined the various submissions. There appears to be general ac-
ceptance of the principle that the major element to be considered in
establishing storage payments should te reservoir capacity, which is
related to the volume of the actual storage formation modified by appropri-
are factors for porosity and permeability. In the case of existing desig-
nated gas storage areaes, the measurement of the reservoir cepacity can
readily be determined from calculaticns already made of the originel re-
serves accumulated in the same place by naturel processss. A reduction in
this figure 1s normally made to ailow for the fact that economical pro-
duction does not completely remcve the native gas. The reservoir cepecity

1s therefore calculated as being equal to the original reserv2s down to a
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reservoir pressure below which f&rther producticn would be uneconcmical.
The storage reservoir, however, underlies only e portion of the
totel designated area, being surrounded by a non-productive protective
barrier (often referred to as the "walls of the warehouse") which is
essential to the cperation of the reservoir. In the presently designated
areas in Lembion County, this protective zone accounts for scme 6&%-of the

total designated acresge. The practice among both operators and landowners

o

is to recognize the protective zcreage as of equal value to the productive
or "perticipating" acreage for storage purposes. This is entirely reeson-
eble having regard to the value of the ensured closure around the stored
gas end the prevention of damege to the reservoir by the control of drill-
ing which is effected over the whole designated ares.

The formula to be established must therefore represent the use-
fulness of the storege reservoir in terms of the capacity to hold gas in
the formation end at the same time must be applied on en equal basis to ell
the acres in the designeted are=. To meet these requirements, the Bcard
has celculated the capacity of each designated pool to abandorment pressure
end has divided this figure by the number of productive acres ia the pool,
to arrive at the capacity per acre of participeting area. This establishes
relative velues of ell pools for storage purposes. The Roerd considers
that, subject to modification related to the performance characteristics
of the particular pool, the epplication of a value in cents %o eech million
cubic feet of cepacity per perticipating acre is é reasonable and logical
method of arriving at an annual rental per acre of the designated area. It
then remains to deterﬁine an apprepriate value in cenits to te gpplied to
the caracity having regard to the trend in prices as evidenced by actual
agreements executed from time to Time and by submissions received pursuant

to the Order-in-Council calling for this report.
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It ;ppears to the Boasd‘that & logical epproech is to taxe asccount
of preesent agreed rentel rates in Dawn No. 1 and Dawn No. 2 pools end of
trends that have developed since these rates became effective.

With minor exceptions the actual rates of payment for storege
rental are $7.50 per acre of the designated area in Dewn No. 1 and $£.CC
in Dawn No. 2., It 1is seen thatA%vdifferential is alreely estatlished te-

tween the two pools as to ectual fental per designated acre in keeping with
the relationship between values as storage reservoirs. Working back frem
these present rates of payment and using the capacity per acre of pertici-
pating area as outlined above, the current rates in both Dawm No. 1 ernd
Dawn No. 2 work out to approximately 16¢ per million cubic feet cepacity
per productive or participating acre.

The Board has calculated annuel acreage rentel rates that would
be obteined on the above basis, using 15¢, 20¢, 25¢ end 30¢ as shown in

Appendix 6.

GAS STORAGE - REVIEW OF PAYMENTS IN ONTARIO

In deeiing with this subject, the Board finds it necessary to
reke & distinction between the two main types of storage pools which have
to be examined as to rental values. Of the designated pools in Lambton
County, all but one are "pinnecle reefs" which are characterized by a dome-
like shepe with thickness at the apex of some 250 feet or more. The re-
meining pool (Dawn No. 3) is, like meny other poteﬁtial storage formations
in Ontario and like the great majority of storege reservoirs in the United
States, a thin, flat "lenticular" pool with a thickness of from 10 to 30 feet.
Reference to Aprendix 6 will show that the capacity per acre of the pinnacle

reef pcols ranges from about 13 to 54 million cubic faet per acre. Lentic-

wlar pools, on the other hand, rarely have & capacity es high as 10 millicn
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cubic feet per acre and therefors require the leasing of severel times as
much acreage as is needed for piznacle reef tocls to obtain eqgual totel
capacity. In addition to the wiis difference ia ratio tetween the écfeage
and capacity, account must be taken of greater unit develorment and oterat-
ing costs associated with the wide-sprezd thin storage reservoirs as com-
pared with the much more ccmpect pinnacle reel types. .

As so much of the existing develored storage capacity in Onteric
is in pools of the latter type, This review of compeasation will deal firss
with pinnacle reef pools, after which reference will be made to the thinne:r
formations.

Expérience with continuous gas storage orerations and the negoti-
atlon of compensation for storage rights has been confined almost entirely
to Lembton County, end detes beck to 1942. The firs%t gas and oil leese
agreements (for exploration, drilling end production) were entered into in
1927. These originai agreements provided for initiel payments of 50¢ cer
acre perding the drilling of wells, to te altered to well rentals when

production started. The well rental was first set as a fixed sum and later

changed to a graduated rate which varied with the open flow. Amending agrse-

ments were signed in 1942 to permit undergrourd storzge of refinery gas. In

1)

1944 end 1945 a further change was negotiated to provide for the storage o
natural ges end menufactured gas as well as refinery gas, or any mixture o?f
them. The compensation to be peid was adjusted generally to an ecreage
basis plus a well rental of $1CO per year per well.

The storage pools concerned, known as Dewn No. 1 and Dawn No. 2,
were leesed from 9 and 7 owners respectively. Together with Dawn No. 3,
which is pot a tiznacle reef pcol and is of only marginal value, they were
designated formally as gas storaze areas in 1950, end the landowners then

raeised the quesiicn of increased compensation. The overaiing company,
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Union Gas, while holding thet the designetion was of no incidence whataver
as to increased consideration, was nevertheless willing to subscrite %o en
amending agreement to effect a full and final settlement. In its Efief to
the Board, the Company has stated that "These adjustments were mede in 1957
and retroactive to 1951 and were considered justifiable in view of the fazt
that by 1957 the use and projected use of underground storage areas had
become more extensive than forecast at the time the original agreements
were entered into."

The Boerd notes that the negotiation period for this "finel"
settlement lasted epproximately six yeers. It further notes that there
was apparent recognition that, with more extensive use of existing storage

facilities, the latter could tecome more valuable.

Another principle which eppears to have been accepted in this
settlement was that compensation on an acreage basis should take into
eccount the differences in capacity and deliverability of different reser-
volrs. The agreements with landowners in Dawn No. 2 pcol contain this
stiéulation: "If during the lifetime of these presents the value of #2
Storage Pcol for underground storage of gas should, in the sole opinion of
the Compan&; increase to the equivalent of #1 Storage Pool by reason of in-
creaese in cepacity and improvement of deliverebility, the Company will
ereseesscores enter into an agreement to amend these presents by increas-
ing the ecreage payment herein provided for from $6.00 Per acre per snnum
to $7.50 per acre per annum.”

The 1951-1957 nego*tiaticns led to agreement on $7.50 per acre per
annum for Dawn No. 1 and $6.00 per acre per snnum for Dawn lo. 2, plus in
both pools $100 per annum for each well. The revenue jointly received by
the 12 lendowners in respect of storage rights is now slightly over $E€000

per annum in contrast to the few hundred dollars peid for gas and oil rights
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beginning in 1927 and less than $35C0 per annum for production in the year
immediately before storage operstions begen. The variocus phaszzs cf negovi-
ation which occurred over the 30 years coversd by this review of Damn'No. 3
and Dawn No., 2 Pools are shown chronologically in Appendix 7, as are the
ennual amounts paid jointly to fthe 12 landowners.

The Payne Pool was the fourth gas storage reservoir to come into
use. Formal designaticn end authority to inject and store gas Tota teok
Place in 1957. Compensation to various landowners in this pcol was deter-
mined by an ad hoc toard of erbitration aprointed by the Ontario Goverzment.
In its award handed down on March 30, 1961, the board of arbitration set the
storage rentel as $5.C0 per acre per ennum. The Ontario Fuel Board hed al-
ready fixed at 2¢ per Mcf the compensation in lieu of royalty on residual
gas above 50 pounds per square inch.

The decision of the bosrd of arbitration in the Payne Pool case
has been appealed to the Ontario Municipal Board, but the apreal has not been
heard.

The fifth storage rool to te developed in Onterio was the Waubuno
Pool. It was designated as a gas storage aree in-isgi-and first used for
storage in 19€0. Although compensation is being peid or tendered to lend-
owners wno have signed storage egreements, the orerating company has signi-
fied to this Board its intention to negotiate, or re-nmegotiate, storage
compensation with all landowners in the light of the ultimate decision in
the Payne Pool case.

The latest of the six rresently operatizg storage reservoirs @
come into use was Dawn No. 156, which was designeated end first used in 1962.
As in the cases of Payne end Waubuno Pcols, final sgreement nhas not been
reached with all landowners as to sicrage compecnsation. In Dawn 156 Peol,

however, the course of negotiations has followed e differeznt path, as follows:-
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August, 1961 - At the designeticn hearing the arplizan

(Union Gas), which held siorage agreements for the whols area, W
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to meke a new offer to the landowners in the light of the amounts ultizately
determined by proper authority for the Payne Fool, (i.e. after the resuli cf
the appeal from the arbitration decision haed been handed down.)

June; 1962 - Although still awaiting settlement of the Payne Pool
mattér, the company offered a revised and nigher schedule of siorage paymentis
to the landowners.

July, 1962 - At the hearing of the application for authority to
inject ges in Dawn 156 Fool, it wes aegreed that landowners who were not
satisfied with their existing agreements could be heerd by the Ontario Ernergy
Boerd sitting as a board of arbitration. The majority of the landowners re-
guested arbitraftion as a result of this agreement.

December, 1962 end Januery, 1963 - Amended storage egreements were
negotiated with 42.42% of the owners, representing 51.5% of the acreage in
the des%gnated area and 55.2% of the productive zrea. The amended agree-
ments provide for a storage rental of $7.00 per acre ver annum, plus 2§ per
Mcf for residual gas, plus $100 per annum for each well,

feﬁruary, 1963 to December, 1963 - Arbitration proceedings were
conducted by the Onterio Energy Board as to compensation for residual gas
and aprertionzent of same among the landowners concerned. During the pro-
ceedings it was brought out that those who hed reached agreement, beirg one-
half of the private larndowners concerned, hed withdrawn tneir requests for
arbitration. Also, in its awerd, the RBoard gave effect <o certain emezd-
ments in the participating erea. The second phase of artitration, dealing
with annuel storage rental payments, is ye: to te heard, but at present

settlement has teen reached to the following extent:
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Private landowners 50%
Designated acreage represented 55.57%
Participating ecreege represented S .47%

In addition to Urion's pinnacle reef pools, five such gas s*orage
reservoirs have been developed by Imperial 0il Limited as listed in Agrendix
L. Negotiations to ocbtain storage lease agreements for these five fools
were concluded in a mejority of cases in 1960. The resulting leases trovide
for an annual storage rental of $5.00 per acre from date of signing, this
being in the nature of & holding or option payment during the period when
storage'rights were granted but not ﬁeing exercised by the Lessee. As to
peyment to be made when use for storage commenced, there is the following
provision:

"Subject to its rights, if any, under the oil and gas lease, the
Lessee shall not inject ges into the demised lands under the provisions
hereof until it has offered to the Lessor the additionel acreage rental to
be paid to the Lessor in respect of its storage operations to be conducted
hereunder," and "the additionsl storage rental shall commence effective the
date on which the Lessee first commences to inject gas into the demised
lands;" |

There is no stipulation in the lease agreements as to how much the
"increesed acreage rental" would amount to, Just es there was no knowledge
in 1960 es to when any increase would become effective. The storage lesse
agreements provide that, if the additional acresge rental offered is not
acceptable to the landowner, the amount of additionel rentel i{s to te
determined by a toerd of erbitration under The Ontario Energy Board Act.

Designation of the five gas storage areas took place in 1962,
In September 1963, hovever, Tecumseh Gas Storage Limited, a newly-

formed company, was grented an Ontario charter by letiers patent enabling it
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to enter Into the gas storage business. This new company acquired the
storage rights and certain facilities of Imperial Q0il Limited in th;ee of
Imperial's five designated pools, (Corunrna, Kimball-Colinville and Séckerton)
and entered into a contract with Consumers' CGas Company to commence storing

gas for the latter company in 1964. Tecumseh applied for and received

authorization to inject, store and remove gas with respect to its three

Pools and thus the stipulated offer of the "increazsed acreege rental" must

be made to the landowners concerned before injection commences in 196k,
Tecumseh has filed with the Board executed gas storege leases, embodying

the terms elready quoted, representing 85.3% of the designated acreasge in

the three pools, which leases have been assigned by Imperial 0il Limited to
Tecumseh. It has been establisbed, in relevant hesrings before the Board,
that the present storage customer of Tecumseh will require within ten years

a storege service for thirty billion cubic feet of gas out of a2 total working
capacity for the three pools of some forty billionms.

The foregoing examples of negotiaticn for storage rentals are all
concerned with gas storage reservoirs of the pinnacle reef type. Of a differ-
ent nature are certain lenticular (lens-like) reservoirs, characterized by
much lower vértical thickness, of the order of ten to thirty feet, and by
much greater ereel extent, than the porous formations found in pinnacle reefs.
The latter generally have a thiclmess of 250 feet or more at the apex and
underlie an ares measured in hundreds of acres wherees lenticular reservoirs
quite commonly underlie thousands of acres. |

The lenticular pools iz Ontario that have been the subject of
storage rental negotiations are taree in numter and are known as Dawn No. 3,
Zone and Crowland respectively. Deteails as to aréa, capacity, etc. are shown

on sheet three of Appendix 6.

Dawn No. 3 Pool was designated in 1950 and was first used for
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storage in 1954, but is of only marginal value at present. Existing
storage lease agreements for this pcol provide for annual storage rental
of one or two dollars rer acre, the average being $1.28.

The Zone Pool, which like Dawn No. 3 Pool, is a Union Gas Comzpeny
development, was designeted as a gas storage area in 1963 and the company
i1s now conducting furthef orerations to improve the deliverability §f the
reservolr., At the time of dasignation storage rentel agreements had al-

ready been concluded with owners of approximetely 75% of the lends involved
(other than railways and roadways) providing gecerelly for annual storage

rental of $3.00 per acre.

The Crowland Pool, teing developed by Consumers' Gas Compeany,
differs from the other two pools mentioned in that it wes approaching
abandonment end euthority wes sought for a programme of experimental in-
Jection to test the feasibility of gas storage rather than for the desig-
nation of a gas storage area. If the experiment proves the usefulness of
the reservoir for storege, designation and authority to use for storage
will be sought.b In the meantime owners of over 99% of the lands (other than
reilways aqd a municipality) have executed agreements providing for an
annual storaée rental of $1.00 per acre.

The annual rental figures quoted for these three lenticular pools
are substantizlly lower than any of those mentioned in connection with
Pinnacle reef reservoirs. They are consistent with the lower capacities
for holding ges in terms of millions of cubic feet per prodgctive or partici-
pating acre. Reference to Aprendix 6 shows that the lenticuler pools can
hol@ from one to three mwillions of cubic feet per acre whereas the pinmnacle
reef pools range in capacity [rom 13 to S4 millions. BRefore comparison can

be made of rates on the basis of caraecity, however, ellowance must be made

for other factors, such as righ% of access and control of drilling, which
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are comron to toth types of pool. This calls for the setting of e minimm
amount regardless of capacity and there is a large measure of agreement thas
this sum should be $1.00 per acre.

The Board has refrained from commenting on rentals which might
apply in the case of reservoirs which are rot depleted gas fields, such as
mined caverns, salt cavities and aquifers, because such types have not yet
been used in Ontario, and are subject to many special features regarding the

setting of comgensation.

DETERMINATION OF A BASIS FOR STORAGE COMPENSATION

As well as examining pest agreements on compensation for gas
storage rights, the Board has studied the suggestions put forwerd in briefs
and at hearings and meetings regarding the esteblishment of e formula for
the determination of such payments.

Imperial 0il Limited proposed that gas compensation should be e
matier of negotiation and that, failing agreement, some upper limit should
be established "which is acceptable to the industry, lessor and consumer."”
This maximug ennual rental would be the egquivalent royaliy paid at 2¢/Mcf
cver the life‘of the pool to an ebandonment pressure of 50 pounds per square
inch absolute, prorated on an anrusl basis.

Union Gas Company suggested "that the current annual rental of
$7.50 per acre es re-negotiated for Dawn No. 1 Pool be considered as a base
on wﬁich to determine the annual rentals per acre to be paid for the use of
storage space in any other pool in Ontario, to be adjusted upwerds or down-
wards dependent upon the relative value" of such other erea in the light of
the various quality factors by which reservoirs are rated for usefulness.

The Compeny further suggested tha%, on re-negotiation of exisiing agreexments,
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no lendowners be required to accept a lower ennual storage rental per acre
than is now being received, that a minimum annual rental for the use of
storage areas be established abt $1.00 per acre, that in future a reasonatle
annuel sum per acre be paid by the lessee for the granting of storage rights
during the term of the lease end prior to actual use for storage purroses,
and that provision be made for re-negotiation of storage coépensatién at -
intervals of 20 years.

Consumers' Cas Comparny, in its btrief to the Board, pointéd L0 the
distinction between depletable minerals which,'once rexoved from the prorerty,
are gone forever and porous rock formations suitable for storage which are
notJdepletable assets. The Board believes that this distinction is impor:-
ant, as it indicates why storage payments are in the nature of rentals and
7:) not royelties. The submission went on to state that the porous rock hes no
other possible known use than a3 a storags container and has no value to the
landowner unless someone engaged in underground storage chooses to use it
for this purpose, and that its very existence is in fact not detectable
except by a considerable expenditure for exploration. The brief suggested
that the use.of the pbrous rock is unlike the use of land for wells or other
surface encumbrances, where the justification for compensation is obvious.

Nevertheless, Consumers' Gas Company accepted the rosition that
some peyment will be made to the lessor for lands put into gas storage
service and suggested that such compensation be left to negotiation with
the right on both sides to apply for arbitration. For use as a guide the
Company further suggested an annuel payment of one dollar per million cubic

feet of storage capacity per acre (calculated for the designated area as e

v whole) with a minimum payment of one dollar rer acre per year.

In contrast with the views of the three companies zentioned and
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the review of agreements as set:;ut above, certain landowners have put
forward very different proposals for gas storage compensation. These have
been received by the Board in briefs, at hea;ings ard at meetings in the
field; they are summarized in the written submissicn of the Ontario
Federation of Agriculture which includes an appendix entitled "Recommen-
dations of the Individual Pools." The spokesmen for the individual pools
have used five different bases for their "regquesis”: pemely, (1) é¢ ter
Mcf annuslly on totel capacity of the pool, (2) 2¢ per Mcf annually on 75%
of cepacity above 350 pounds per square inch, (3) 2¢ rer Mcf ennually on
total capecity above 50 pounds per squere inch, (4) $5.00 per annum per
acre plus 2¢ per Mcf annually on totél capacity ebove 50 pounds per squere
inch, and (5) 2¢ per Mcf without indication of what fraction of capacity
is intended, so that no computations can be made in this case. The follow-
ing table shows, as far as they can be computed, the results that would be

obtained if the rentals were calculated on the basis reguested by the land-

owners in the respective storage pools:

Name of Pool Basis Annual Storage Rental
| per Acre

Sortra (1) $ 17.€0

BickZford (1) $ 43.00

Dawn No. 2 (2) $ 96.50

Dawn No. 156 (2) | $112.€6

Corunne (&) $176.€6

Wautunc (2) 3184 EL

Seckerton (%) $166.34

Payre (3) $495.50
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It will be seen that in the Payne Pool, the annual rental reguested is
equivalent to several times what would appear to te a fair price for out-
right purchase of lands in the vicinity. Capitelizing this ennual sterage
rental on the basis of ten years' payments would sei the value of & 1C0-acre
farm et $495,500. as to storage rights alone without regard to its velue for
agricultural or other purposes. Most of the other figures are only in lesser
degree unrealistic.

If the besis of payment suggesied above for the Payne Pcol were
epplied to the six storage reservoirs now being operated by Union Gas Com~
rany, the ennual cost of storage rentels would be incressed from a present
figure of epproximately $35,000. to $1,423,000. a difference of $1,388,0C0.
This added annual cost of operation, because of limitations imposed by firm
contracts for the supply of gas to industries and to other gas compariss,
would fall most heavily on residential and commerciael customers of all
distributors using these present storage facilities and would have a sig-
nificant effect on rates.

The Board, therefore, cannot find eny justificetion for giving
consideration to requésts calculated on such beses. It must recessarily
have recourse to a study of rental rates arrived at by negotistion, keeping
in mind eny significent trends that are in evidence and any principles that

appear to be matters of general agreement.

PRINCIPLES RESPECTING GAS STORAGE PAYMENTS

At present in Ontario, peyment for storage is a matter for free
negotiation between the landowner and the proposed storeze operator. Wnether
or not agreement is reached, the storage operation does ro% proceed unless

the proposed operator obteins authorization under Secticn 19 ¢? The Ontario
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Energy Board Act, which regquires payment to the landowner, in the absence
of agreement, of compensation determined by arbitreation.

The Board considers that this situation gives adequate profection
to all perties and should be continued. The adventages, if there are eny,
of fixing the compensation by statute or regulation, would be far outweighed
by tﬁe relative inflexibility ernd other disedvantages of such a systen. s

The Boerd is of the opinion that the following principles, if
epplied by the operating ccmpanies on the orne hand end the landowners on the L
other hand, would result in fair and reascnable compensation to the latter
for underground gas storage rights:-

1. LANDOWNERS SEOULD, UFON THE FIRST USE OF A POOL FOR STORAGE,

BE PAID FOR THEIR ROYALTY INTERESTS IN RESIDUAL GAS DOWN TO A REASONARLE
ABANDONMENT PRESSURE.

This principle has been adopted and used in Cnterio. Compensation
in this respect is required under the law, but the rate of payment is not
fixed. The "reesoneble sbandonment pressure" referred to is determined by
sgreement or erbitration es appropriate to the particuler reservoir being
dealt with.

2.. LANDOWNERS SHOULD, UFON THE USE OF A FOOL FOR STORAGE, BE PAID
FOR THEIR ROYALTY INTERESTS IN ECONOMICALLY RECOVERAZLE OIL WHICH WILL NOT
BE RECOVERED BY REASON OF THE STORAGE OPERATIONS.

Where recommendation S under term of reference 2 has been followed,
the above principle will be aprlicable only to eccnomicelly reccverable oil__w:
in the actual storage reservoir. In the case of lands where oil rights S
"above, around or below" the reservoir heve no% been deelt with as provided
in the said recommendation 5, the above princirle will be applicable to all

economically recoverable 0il in the designated area.
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3. LANDOWNERS SEOULD RECEIVE ANNUAL PAYMENTS 1IN THE FORM CF
RENTAL, FOR THE PRESENCE OF WZLLS OR CTHER SURFACE ENCUMBRANCES.

This principle is in accord with the law end prectice in Ontario
and hes created no serious difficulties.

L. LANDOWNERS SHOULD RECEIVE COMPENSATION FOR SURFACE DAMAGE.

This principle, likewise, is in accerd with the law and pfactice
and does not seem to present eny problams in its aprlication.

5. IN ADDITION TO ANY PAYMENTS PROVIDED FCR UNDER FRINCIFLZS
1 to 4, LANDOWNERS SHOULD RECEIVE ANNUAZ STORAGE RENTAL PAYMENTS.

As indicated earlier herein, ell persons meking representations
recognized, as does the Board, that the annuel rental payment basis is
prefereble to a lump sum or single payment basis.

6. STORAGE RENTAL PAYMENTS SEOULD BE BASED UPON THE CAPACITY
AND PERFORMAﬁCE RATING OF TEE STORAGE RESERVOIR.

With respect to this principle, there eppears to be general agree-
ment that the storage rental payments should be releted to capacity. It is
also generally aegreed that, although compensation is for convenience
expressed in terms of acres, l.e. on a two-dimensioral basis, cepacity
must be calculated in cubic feet, i.e. on a three-dizensional tasis. This
1s evident from agreements elreaedy reached in cornection with various stor-
ege erees, and is further demonsirated by the wide range of "capacities
per participating acre" indicated in Appendix 6. When expressed in terms
of the number of cubic feet of gas that a reservoir Zeld e% the criginel
pressure, capecity tekes intc account the quelitative factor of rorcsiiy,
and thus the compectness of the storage pcol. Among other qualitative
considerations ere the rate at woich ges may te injeczed 1ato and withdrawn

from the formetion with or witkout the use of ccmpressors, the Tressure av
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which meximum capacity may be attained, the presence of water and the lc-
cation of the pool with resrtect to both compressor and transmission fecili-
ties and to the markets for ges.

T. THERE SHOULD Bz A MINIMUM STCRAGE RENTAL PAYMENT PER ACRE.

This principle recognizes the fact that, regardless of capecity
and performence rating, storage lease agreements confer on the lessee certain
rights or privileges. Common to all such agresrents is the right of tke
lessee to exter uron the lands, and to store gas'under them. Uron the desig-
nation of the storage erea, restrictions on drilling ere imposed as a pro-
tection egainst loss of gas. These rights or privileges are recognized as
being proper matters for compensation. It has been submitted to the Roard
on behelf of certain operating companies that the reasoneble minimum rental,
regardless of capacity and performence, should be one dollar per acre per
annum.

Most of the present storage pools in Ontario are of sufficient
capacity to obviate the necessity of setting a minimum figure. In the lim-
ited number of cases where capacity is low, it would appear that satisfect-
ory rental payments have been negotiated, and the actual minimum figure is
one dollar per acre per annum. The Board therefore is of the opinion that
this minimum rate may be considered reasonable.

8. 1IN THE DETERMINATION OF STORAGEZ RENTAL PAYMENTS, ACCCUNT SHOULD
BE TAKEN OF THE USE AND USEFULNESS OF STORAGE.

This principle recognizes the fact that storagze rental should
reflect the market demand for storage capacity. The actual volumes of gas
stored end withdrawn from storage annually in Ontario ere shown in Appendix 3.
The figures speak for themselves as to constantly increasing use, but if they

ere examired in the light of some of the develorments which bave taken place
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- thelr significence becomes zore apperent.

The upwerd ftrend beginning in 19h9 is related to the commence-
ment of the importation of gas from the United States (Panhendle Eastérn)
under a 20-yeer egreement expiring in 1967 providing for 5.5 billicn cubic
feet annually,

Consumers' Gas Company entered into a 20-year contract for Union
Gas Compeny to store up to 7.5 tillion cubic feet annually commencing in
1958. This increment in storage requirements, supplemented by the growth
in storage needs for Union Ges Cempany's own system, accounts for the up-
ward trend from 1958 to 1963.

The most significant developments, however, are those which have
occurred in the last thirteen months. On March 28, 1963, announcement wes
made of the proposal to loop the existing 26-inch transmission line from
Dawn Township to QOakville with a second line of grester dismeter. In due
course formal lesve to construct the first stages of this 34-inch line was
granted. Mention has been made earlier in this report of the recent form-
ation of a second storage company, Tecumseh Gas Storege Limited, and the
contrect by which this conpery will store sewven billion cubic feet for
Consumers' Gas Company in 196L4-65, increasing to 30 billions in the tenth
year.

In the application of this principle to an initial determination
of storage rentel payments, the use and usefulness of storage as at the date
of first injection for storage should be taken into account. In renegoti-
ation or redetermination under principle 9, the use and usefulness of stor-
ege as at the date of the commencement of these proceedings should be taken
into account. 1% follows that any initial determination, re-regotiation or

redetermination should not be glven retrcactive effect.
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9. STORAGE LEASE ACREIZMENTS, AND ARBITRATION DECISIONS IN RESPECT
OF STORAGE RIGHTS, SHOULD BE SUBJECT TO RENEGOTIATION CR REDETERMINATION CF
STORAGE RENTAL PAYMENTS AT STATED INTZZVALS, WITH PROVISICH FCR AEBITRATION
IN THE EVENT OF DISAGREEMENT.

It appears to the Board that the principle of annual storage rental
payments in itself imports the reed of provision for change from time'to tize,
either upwerd or downward, in crder to keep the payments in eccord with exis:i-
ing conditions. However, the Boardﬂrgcognizes that some degree of stability
in contractual matters is desirablg-io avéid burdensome edministrative costs
and to facilitate orderly cerrying out of financial arrangements, whether

e e s

these be the raising of capitel, grovision for operating costs or the setting
of consumer rates. e

Representatives of beth £he industry and the landowners appear to
egree with the principle of renegotiation, but there is e wide variation in
the submissions to the Board as to the time interval which 1s desirable
between such re-examinations. In fact, the variation is from & minimum of
three yeers to a maximum of 20 years.

Under all thé circumstances, the Board considers that it would be.
reasonable to'require that the annual‘storage rental payments, whether fixed

by agreement or by arbitretion, skould be open to renegotiaticn or redetermi-

nation at 1l0-yeer intervels, at the request of either party.
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CCNCLUSIONS

In the epplication of principle 6 the Board has concluded thet the
feirest method is, as set out eerlier in this report, to use the formula - --
appliéa in the p;eparation of Apperndix 6, which formula is developed iz the
following manner:-

(e) cCelculate the capacity of a tcol, to e reasoneble abandonment
pressure, in millions of cubic feet,

(b) Divide the pool cepacity by the number of ecres in the pertic-
pating or productive erea in the pocl, thereby asrriving at the capacity, in
millions of cubic feet, per acre of the participating area.

(c) Establish a reasonable value in cents for each million cudic
feet of cepacity per perticipating acre.

(d) Multiply the reascnable value in cents established in (c),
by the cepecity per acre as calculated in (b) to errive &t the annual payment
per participeting sacre.

(e) Apply this ennuel peyment determined in (4) to each acre of
the entire designated storage ares, both perticipating and non-perticipating.

Iﬁ formulating conclusicns as to peyments with respect to storage
of ges the Board's task is complicated by the varying conditioms which
curreptly apply in different pools. Landowners in Dewn No. 1 and No. 2
Pools are parties to lease agreements, in which anngal storege rentals cf
$7.50 -and $6.00 per ecre respectively were negotiated in 1957 end mede retro-
active to 1951. Likewise, one-hel? of the privete landowners in Dewn No. 156
Pool ere parties to agreements negotiated in 1962 in which the annual rete
per acre was $7.00. Reference to Appendix 6 will show that the earlier

settlements represented a rate of approximately 16¢ per million cubic feet

of cepaclity per productive acre and the later one approximately 19¢.
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The fixing of rates for the remaining lendowners in Dawn No. 156
Pool is to be the subject of aerbitration before this Boerd pursuant fo
applicaticns now filed with the Board, end an arbitration awerd in coé-
nection with the Payne Pool is the subject of en appeal to the Ontario
Municipel Board which is yet to bte heard.

The storage operator proposes to offer storage rentals iq fhe w
Waubuno Pool on the'basis of whetever finel settlement is made in the Payne
Pool.

Because of the existence of these agreements or because the fixing
of rates is sub Judice, as the cese may be, the Board is not free to recom-
mend action~py way of any determination on its part es to what should be
paid. In eddition, of course, the Board has roct had the benefit of the
detailed evidence that would be placed before a tribunel upon en actual
erbltration. It would therefore bte improper for the Board to express e
view as to what the rates in fact ought to be in any Pool.

However, the Board considers that to comply with its terms of
reference it must give scme indicetion as to the storage rentel payments
thet in its view would be appropriate at the present time for the respect-
ive pools, based on the general evidence and irformaticn that it has
gathered and the application of the above principles and formula, if the
rental rates were now being negotizted or renegotiated. The Roard stresses
hewever, the faﬁt thet, in arriving at its conclusibns, it has given o good
deal of weight to the increased use and usefulness of storsge during the
past thirteen months, end therefore the rates that it considers would be

rrropriaste at this time ere substantially higher then would have been &pr-
ropriate in, say, March, 1963, or at eny earlier date,

The Board, having reviewsd all the storage payments now in effect
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under agreements and having noted the dates at which they were intreduced;
having carefully studied the payments and practices in this and other
jurisdictions; having carefully considered gll the representations mede .
to the Board by interested parties; and having epplied the principlies aaé
formula set out above, has come to the following conclusions as to the

ennual rental payments that would be appropriate to-day.

PINNACLE REEF FOOLS

For these pools, such as are found in Lambton County (which have
capacities exceeding 10 million cubic feet per acre of productive area)
the Board has concluded that compensation could be based on & range of
25¢ to 30¢ per million cubic feet of capacity per productive or partici-
palting acre, to be ppplied to each acre of the designated area. Within
this range, provision should be mede for variation in performance rating,
which indicates quality of the pool in terms of the rate at which gas may
be injlected and withdrawn. In considering storage rentals in existing
pecols, the other qualitative factors referred to on page 22 have not been
given eny specific effect in view of the generel similerity of these reser-
voirs as to locaticn, pressure and absence of water.

If the pinnacle reef rocls listed were groured in three categ-
ories as to perforwance rating, namely, excellent, good and fair, at rates
of 30¢, 27%¢ end 25¢ respectively and if rates of énnu&l storage rental
were ccmputed in the manner used in Appendix 6, the followirg results would

be obtained:-



Annual peyment

Name of Performance Rate as per per acre of
Storage Pool Rating Appendix designated erea
Davn £1 Excellent 304 15.15 7
Dawn #2 Fair 25¢ 9.60~

- L /. VS,
Dawn #156 Good 275 fo.23 .

" Payme Good 2754 13.88 ™ e
Waubuno " Feir 25¢ 13.46 7~
Corunna Excellent 3C¢ 7.CT
Kimball-Colinville  Good 2754 5.19
Seckerton Fair 25¢ 7.19

For the pu}poses of Aprendix 6 and the above table, the capaciﬁigg_w
of the pools have been establisted, as the Boerd considers proper, at the‘ifﬂb
volumes of the original reserves et original pressures, down to 50 p.s.i;a;;

assumed to be & reasonable abarndorment pressure.

LENTICULAR FOOLS

For these pools, which have cepacities not exceeding 10 million
cubic feet per acre of productive earea, the formula used in connection with
pinnacle reef pools would not be eppropriate. Acreage rentals so computed
would work out to emounts less than $1.00 in the three pools referred to ?ﬂQ
below. As stated earlier the Board considers that e minimum of $1.00 per -
acre per yesr is reasonable and ebove this minimum, variations in capacity,
pefformence and development costs have to be taken into szeccount. -

The Boerd has therefore concluded thet, for lexticular pools,
ennual acreage rental could range from $1.00 to $4.0C0 per acre of the desig-
nated area depending on the capecity and other characteristics of the Tcol.

On this taesis, rates elready agreed upon in Dawn No. 3, Zone and Crowland

Pools resgectively appear to be f2ir and reascrable.
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" TERMS AND CONDITIONS OF GAS AND OIL LEASES

GENZRAL REVIEW

In desling with this term of reference the Beard tock into |

account the fact that negotiations for oil and gas rights have been cecp-. - - .- .

ducted in Ontario for over cne hundred years and agreezment bhas been reached
‘by free negotiation between the parties. - During this rericd a consi&erabl$
bedy of legislation has developed in Ontario and elsewhere in Nortih Americe
with particular emphasis on conservation, safety and other matters related
to the public interest. Statutory or regulatery control of the actual terms
of oll and gas leases has not been generally applied and the principle of
freé ﬁegotiation has been the rule rather than the exception. -

’ Enactments applying to gas and oil operaticns in Ontario have .
been.under constant review to ensure their adequacy in the light of experi-
ence and in the light of chenging conditions. Recent examples of the pro-
gress being made in this respect are the Ontario Regulaticn 220/62 under
The Energy Act, The Gas and Oil Leases Act, 1962-63 and tke revision in
1964 of both The Energy Act and The Ontario Energy Board Act. It is cbvious,
therefore, thgt every‘effort is being made in the fields of legislaticn and
regulation to keep abreast of developments in the irdustry and to meet the
requirements of operators and landowners alike for workable rules applying
to those matters in which go&er:ment may exercise its pcwers and responsi-
bilities. The Board is of the opinicn that a better knowledge of the laws
8s they stend and of the way in which various interests are already prctected
would reméve much of the doubt, where it exists, as to the adequacy of
existing legislation.

On the contractual side, where lessor acd lsssee must negotiate

lease agreements, certain accepted ratiterns as to terms and ccrnditicns have
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~ been developed over the years. These are generally well undersvocd whera
they apply to explorétion, develbpment and rroduction activities but'scme
new problems have arisen with the introduction in Ontario in 1642 of éhe
storage of gas, as an integral part of the functions of the industry. The
solution of such problems depends on three factors, nemely, the provisions
made by law, such changes as may be effected in leasing practices and,
where provided for by statute, the functicns of the Beard.

Mention hes already been made of the progress made in the legis-
lative field. As to the Board's part, it need only be recalled that, on
applications for designation of gas storage areas or for authority to
inject, store and remove gas and in arbitration proceedings there are ample
opportunities for all interested parties to state their positions.

On the question of terms and conditions of leases, however, the
submissions made to the Beard clearly indicate the need for careful study
of the different, and scmetimes conflicting, views advanced. This investi-
gation has now been ccmpleted and it has been fourd convenient to deal both
with the submissions and the Board's ccmments and conclusions under the

following headings: .

I Standard lLease Forms

II Separation of Ges Storage Agreerents frem
Exploration and Production Agreements

ITI Exclusion from Gas and 0il Agreements of
Substances other than Hydrocarbons and
Associated Fluids

IV Surrender of Mineral Rights which are not
exercised by Lessees in Designated Gas
Storage Aress.
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1 . SUEMISSIONS RE.STANDARD IFASE FORMS

The Energy Act empowers the Lieutenant Governor in Council to
maké regulations "prescribing stetutory conditions of gas cor oil leases
and requiring and providirg for the making of statements or reports therecn."

The Beard finds there are widely divergent views as to exercising .
the powers to prescribe conditions of gas or ocil leases. The Union Gas Ccm-
pany "Urges upon the Board the principle that the time is still remote when
the Govermment of Ontario should exsrcise the power of prescribing conditions
of gas or oil leases." The Ontario Federation of Agriculture put its case
this way: - "We are not prescribing a uniform lease form but merely that
each Ccmpany in the business of leasing shall not offer to a _landowner a
contract which contains less than these minimum terms."

Between these limits_lies the suggestion of the Legislation
Comittee of the Gas and Petroleum Asscciation of Ontario that, while that
Ccomittee was in agreement with the proposal to specify certain minimum
conditions which must appear in all oil and gas leases in order to safe-
guard the interests of the lessors in Ontario, it would be undesirable to
resort to definitive language in stating conditions as clauses which would
be deemed td be included in each lease. Detailed language would involve
risk of differences as between interpretation in the Courts and the inten-
tions of the drafisman. The Ccxmittee suggestad that‘the provisions be
stated in general terms, so that the responsibility will be on the lessor
and the lessee to prepare their cwn clauses dealing with the prescribed
matters.

In its study of existing leases the Bcard noted the wide variasticn
in the terms and conditions that have been considered desirable by different

ccmpanies and was struck by the cmission in many cases of cme or more
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'fj) provisions which ordinary prudencé'would suggest should be included. lack

-  of uniformity could be avoided by prescribing the subjects which, as a
minimum, éhould be dealt with for the protection of the parties. OthHer
matters appropriate to the particular lease transaction wculd then be left
for negotiafion between the parties.

The Board has given due consideration to & point continually
ralsed by, or on behalf of, certain landowners who ccmplain of the "in-
equality of bargaining positions as between the lendowner and the ccmpany
concerned." In its brief, the Ontario Federation of Agriculture contrasts
the availability to the "Ccmpeny" of financiel and legal resocurces and of
technical knowledge of the storage business with the "Farmer's" lack of
these ad?antages.

The Beoard is of the opinion that there are several factors which

- tend to make apparent inequality of position less significent than the above

contention would indicate. In the first place, the landowners concerned
live in a part of Ontario where negotiations between the oil and gas industry
and landowners have been carried on for something like three generations
and, with respect to gas storage matters, for over twenty years. The know-

| ledge and ekpérience thus gained is evident frcm the materisl put forward
by the same people in briefs, at hearings and meetings and on other occcasions
when thelr views are presented.

Secondly, in those matters dealt with by the Board fair and reason-

able consideration is assured for the representations of all interested
rarties, none of whom is denied an opportunity to present his case.

Lastly, and of great importance, is the strength to be found in

the landowner's position as a prostective granter of rights. Rights being
sought by a would-be lessee can be withheld by the lardowner by simply refusing

to sign the propcsed agreement.
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II SUBMISSIONS RE SEPARATICN OF GAS STORAGE AGREEMENTS

FROM EXPLORATICN AND PRODUCTION AGREEMENTS

Both in the text of their briefs and in sample lease forms submitted
therewith, companies engaged in gas and oil operaticns indicate divergerces
of opinicn on this point. Unicn Gas Ccmpany states: - "Frankly, we see no
reason for prescribing that such metiers (pooling, unitization and storage)
must be dealt with by means of separate and distinct contracts. Some land-
owners have a problem irn appreciating that the dccument sigred under the
caption of "0il and Gas Grant' contains clauses providing for these other
rights. A simple solution (if cne is necessary at all) is to prescribe in
the general regulation that, where the lease provides for matters other than
straight drilling and producticn, this shall be clearly set forth in descrip-
tive words at the top of the lease for identificaticn arnd such matters shall
be set forth in separate clauses.”

Imperial 0il Limited holds that "While producing operations and
stcrage coperations mey have ccmmon problems in certain areas, it is our
opinion that they are ccmpletely distinct operations and that it is detri-
mental to the'production of petroleum ard gas and hence contrary to the
public interest that rights to explore for and prcduce ratural gas or oil
may be preserved, but not exercised, by reascn of the fact that the holder
of those rights is engaged in a gas storage creration on the lands.”" In lire
with this opinion Imperial Oil uses two separate leese egreements, one for
gas storage and ome for drilling and production.

Consumers' Gas Ccmpany contends that "This Ccmpany's present explo-
ration project is a search for reservoirs suitable for gas storage, but it
seeks tke rights to pick‘up any or all other mizersl assets that may be dis-

closed in the storage study. Part of Consurers' willingness to take these



©

-3-

large risks 1is the fact thet it counts on having several strings to its
exploration bow." Hence the Ccosumers' leesse form has the caption "0il,
Gas, Mineral and Storage Agreement and Lease" and covers "all naturally
cccurring substances of the minefél-iiﬁgdcm except surface and near-surface
sands, gravels and quarrying rcck:”hd

The Ontario Federaticn of Agriculture submits that '"No gas or oil
lease should contain a storage clause unless it is clearly set cut in the
heeding of the lease that the lezse does ccntain such storage agreement,
and the section referring to storage shall be set apert from the rest of
the lease."

These views must be considéred in the light of the fact that for-
mations which may be suitable for storage, even though they are devoted in
the first instance to producticn, are carefully appraised and kept in mind

as prospects for the storage rcle which is steadily increasing in relasive

Importance.

ITT SUBMISSIONS RE EXCLUSION FRCM GAS AMD OIL

ACREEMENTS OF SURSTANCES OTHER TEAN

HYDRCCARBONS AND ASSOCIATED FLUIDS.

Cn this subject too there are conflicting views. Union Gas
Campany's brief is so worded as to imply that the Ccmpany's only interest
is in gas and oil. The accompanying sample lease form, however, provides
for the granting of "all the petrcleum oil, gas, salt or salts," and for
peyment of $1C0.C0 per yeer for each well frcm which salt or salts is or
are marketed in addition to royaliy on oil and a gracuated well rental on

gas.
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Impe;ial 01l Limited confines its discussion, in its brief, to
gas and oll, and, in its lease form to the "taking of petroleum substances
(1iquid or gaseocus) and all minerals, substances ard other gas prcdﬁcéd in
assoclation with the foregoing." . .. - - .. ____.

Consumers' Gas Ccmpany, &s already ncted abecve, includes ali- - -
naturally cccurring substances ¢f the mireral kingdcm.

The Ontario Federaticn of Agriculture says: "We do not feel that
sny gas or oll lease should contain for the lessee the right to salt cr
other minerals unless these rights are similarly set apart (i.e. similarly
to storage rights) within the lease.”

The Ontario Department of Mines, in its regulations and in licenses
end leases dealing with oll and gas rights in Lake Erle, specifically re-
serves to the Crown the right to rrospect for any substances other than
natural gas, petroleum and petroleum products. It elso requires that '"The
licensz shall not limit the stakirng or acquiring of cther mines and mizerals
under the (Mining) Act."

Loocking farther afield, the Bcard finds that it is widely accepted
practice ou{;side Onterio to confine gas and oil agreements, as to the sub-
stances coveréd, to Hydrocarbons ard related fluids such as may be fourd
in association with gas or oil cr both on actual extraction from the
reservoir. In only a limited number of cases 1s any reference made to

cther minerals.

The Board 1s of the opinion that this restriction is in the interess
of true conservation, as it obviates the danger of "freezing" mineral assets
the exploitation of which would benefit the econcmy. There is also the prac-
tical consideraticn that the administrative and regulatory functions of the
Department of Energy Resources ard cf this Bcard relaie {0 gas and oil cpe-

reticns only.



-37_

v : SUEMISSICNS R SURRENDER OF MINERAL

RIGHTS WHICH ARE NCT EXZRCISED BY IESSEES IN DESIGNATED

GAS STORAGE AREAS

Ever since undergrourd storage of gas started in Ontario in 16kz,
emphasis has been placed on the zeed for adequate protection of the stcrags
loperations frem loss of gas and cther damage that could arise from uncon-
trolled drilling. Not only do storage crerators acquire protective zcres
arourd the perimeter of the stcrage reservoirs, but the importance of pro-
tective measures is recognized by the prohibition of drilling in designated
gas storage areas without consent of the Minister. The legislstive control
takes the form - "The Minister shg}l refer every application for a permit
to bore or drill a well in a designated gas storage area to the Bcard, and
the Board shell hold a hearing ard report to him thereon, and he shall grant
or refuse to grant the permit in eccordance with the report.”

Certain landowners feel that they have a legitimate grievance in
that storage agreements which have been entered into as amendments to
earlier gas and oil leases (for drilling and production) or as separate
storage agreements have "frozen" mineral rights, including oil. As the
lessees hold exclusive rights under existing lease agreements, their stricily
legal position allows them to continue to hold potential mineral rights
above, arcund and under the storage rool, without payment or drilling.

The legislation, however, allows for granting, as well as refusing,
the right to drill within a designated gas storage earea. The Bcard is of the
opinion that, subject to certain reservations, the right to drill might well
be granted in certain cases. The reservations are that no creration can be
undertaken thet would in any way endanger the storage reservoir and that cn

this point full consideraticn should be given to any reprasentations by the
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storage operator, both as to lccaticn of wells within the desigrated area
and as to drilling and prcduction metheds to be used. A further reservatic
is that, taking into eccourt the hazards involved in drilling througq.zcrma-
tionsAwhere gas is stcred a%t the high vressures asscciated with such reser-
veirs as are found in pinracle reefs,-exploitaticn by drillirng through the -
apex of formations of this type should, for the present et .least, be:_*c-..,A
hibited.

An errangement of this kind would then permit the exploraticn for
oil, gas and other minerals abcve, around acnd under the storage reserveoir
The Beard notes that dusl creraticns of this nature ere not unccmmon azd
has examined 5 number of typical lease agreement clauses frcm various states
in the United States where they are provided for. The Board sees no reascn
) why leases should not be so worded as to provide that the lessee either
(a) shall surrender the necessary rights to the lesscr in order that he,
or scme third party with whem he so arranges, could undertake such explo-
rations or develorment, or (o) may retain the mineral rights on the basis
that he must either comduct exploration for the minerals or rey rental with
respect to such righté, or both.

This practice relieves the storage operstor fremw criticism as to
the "freezing" of resources which he believes would rnot be profitable to

exploit.

RECOMMENDATICNS

1. The Rcerd reccmencs that there be a recuirement that all gas and

01l lease agreemernts contain clauses vroviding for at least the
= ot 2

following matters:

(1) Caption
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(i1) Date of Execution

(111) Parties to the agreement
(iv) Object or purpose of the agreement.

(a) Operations to be conducted and access to lands.

(b) Substances 4o be sought and taken.

(¢) Lands on and under which to operate.

(3) Limitations as to formation or depth (opticral).
{v) Primary term and provisions for extension.
(vi) Compensation

(a) Initial sum on signing.

(b) Damages during preliminary surface operations.
(¢) Delay or écfeége rental for exclusive rights.
(d) Rental for occupation by surface encumbrances.

(e) Royalties

(vit) Indemnification of lessor for damages arising fram
lessee's operations.

(viii) lessee's obligation re clearance frcm buildings etc.
(ix) lessee's obligation re depth for burying pipes.
(x)- Protection of lessor's fresh water supply.

(xi) Right of lessee to surrender or assign.

(xii) Obligation of lessee to register surrender.

(xi1i) Restoration of lands on abandonment.

(xiv) Nullity of agreement if breach.by lessee not
remedied or notice by lessor within specified
rericd.

(xv) Addresses for service of notices and for payments.

(xvi) Relief for non-compliance due to strikes,

Yockouts, etec.
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(xvii) Obligation on’ lessee to ccmply with laws and
regulations.

(xviii) Statement that the instrument embodies the entire
agreement to the exclusion of any oral cr other:
representations.

The Board finds that there is no demarnd for the prescribing by
statute or regulation of a standard lease agreement form setting out iz
detailed lenguage all of its_ terms and_gondiﬁions.

2. The Bcard reccmrmends that there te a reguirement thet, where

storaze rights are included in a prcduction lease, the

caption include, in bold type, reference to storzge rights,

and clauses dealing with storage be separated from those

dealing with production. e

The Becard finds that there is no wniformity in actual practice in
this respect. Same companies now offer separate storage agreements (sub-
Ject where appropriate to existing production leases) and others ccmbire
the two instruments in one. Landowners, as represented by the Ontario
Federation of Agriculture, believe that 'no gas or oil lease should contain
a storage clause unless it is clearly set out in the heading of the lease
that fhe lease does contain such storage agreements, and that the section
referring to storage shall be set apart from the rest of the lease." The
Gas and Petroleum Asscciation of Ontario presents the same suggestion but
on an optional rather than a mandatory basis. The Board has concluded that,
if its recommencation above is adopted, there is no need for a statutory
provisicn that storage rights may not be included in drillirzg and production
leases.

There will of course be a need for an instrument deesling only with
storage rights in any case where storage is proposed in aquifers, which are
water-bearing formations in which native gas and oil have not been fourd in

significant amcunts.
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3. The Board recommends that there be a requirement thet leases

granting storage rights contain clauses providing for at least

the following matters:

(Where the lease embodies both preduction ard storage there is
no need %o repeat all of the eighteen headingé alresdy listed under reccm-
mendation No. 1. Therefore only those clauses which require to be amerded
to sult storage considerations or which musf be added are deslt with in this
reccumendation. Except for the caption, however, clauses dealing with stcrags
matters, should be set out separately, as provided for in Reccmmendaticn 2

above.)

(xix) The object or purpose of the lease agreement
should include the right to inject, store and
remove gas.

(xx) Compensation provided for should be consistent
with statutes and regulations and particularly
should cover

(a) Initial sum on signing.

(b) Delay or acreage rental while storage
rights are held but not exercised.

(c¢) Rental for cccupation by surface encumbrances.

(d) Damages resulting from exercise of the
authority to inject, store and remove gas.

(e) Compensation in lieu of royalty on
econcmically recoverable residual gas.

(f) Ccmpensation in lieu of royalty con economically
recoverable oil which will not be recovered by
reason of the storage operaticns.

(g) Storage rental, including provisicn for re-
negotiation of storage rentel as reccmmended
in this report.

(xced) Provision for the alternatives as t0 surrerder, or
exploration, or compensation with resvect to mineral
rights in designated gas storage areas as referred
to in reccmrendation 5 belcw.
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L. The Board reccmserds that minerals other than Hydrocarbons and

associated fluids Te excluded from gas and oil agreements ard

from gas storags lease agresements.

The Becard's reascns for this reccmmerndaticn have already teen

given at the end of ifs review of submissions on the subject.

5. The Besrd reccmmends that future lease agreements contain a

provision that, upon the commencement of the use of a storage

reservoir for gas storaze, the lessee either (a) shall surrerder

to the lessor the mineral rizhts above, around and under the

storage reservoir, in crder that the lessor, or scme third _. ..

party with whcm he so arranges, couwld undertake exploration,

or (b) may retain the mireral rights in questicn on the basis

that he must either corduct exploration for the minerals or

pay rental with respect to such rights, or botk.

The surrender here referred to covers rights within a designated
gas storage area which are normally included in original agreements and which
glve the lessee the eﬁclusive cortrol of the lands while the storage for-
mation i3 being delineated and developed until injection. If, after that
date, the storage cperator does nct propose to explore and develop mireral
resources within the designated area but outside the actudl storage reservoir,
such surrender is desirable so thes the lessor may urdertake the develomrent
on his own account. Alternetively, the lessee should pay compensation in
an amount to be negotiated in the light of the circumstances applying to

the lands involved.
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Al of which is respectfully subtoitted.

DATED at Toronto this 4th day of May, 156k.

ONTARIO ENERGY BOARD,

"A. R. Crozier"

Chairman

"E. A. Allcut"

Commissioner

"D. M. Treadgold"

Ccmmissioner

"L. R. MacTavish"

Commissioner



APPENDIX 1

LIST OF ERIEFS, HEARING, MEETINGS AND VISITS

Briefs - Township of Mcore
Mr. Donald A. Mclachlin -
Lambtqn Gas Storege Assccistion
Mr. E. E. Wellington
Mr. James G. Walker (5 submissiors)
Ontario Federation of Agriculture
Mr. Dryden Nisbet
Imperial 0il Limited
Union Gas Company of Canada Limited
Trans~Canade Pipe Lines Limited
Consumers' Gas Ccmpany
Gas and Petroleum Association of Ontario
Hearing =~ Advertised Public Hearing at Sarnia
Meetings - Rutherford, Ontario, with local landowners
Mooretown, Ontario, with loccal lardowners
Wauﬁuno, Ontario, with lccal landowners
Trans-Canada Pipe Lines Limited
Union Gas Company of Canada Limited
Imperial 0il Limited
Consumers' Gas Ccmpany
Ontario Federation of Agriculture
Visits = Consumers' Pcwer Ccmpany, Jackson, Michigan
New York State Natural Gas Corporation ard
Peoples Natural Gas Company

Chio Fuel Gas Ccmrany



APFENCIX 2

IN TEE MATTER OF The Cntario
Energy Board Act (R.5.0. 1960,
Chapter 271) and particularly
clause (J) of Section 28 thereof.

REPORT TO THE LIEUTE&ANT GOVERNOR IN COUNCIL

Pursuant to clause (Jj) of Section 28 of The Ontario Energy Beard
Act, Your Honour was pleased to pass Order-in-Council 0C-1354/62 cn the
17th day of April, 1662, requiring this Bcard to adjudicate on ard examire
and report on the following questions respecting energy:

1. Payments with respect to storage of gas
in designated gas storage aress.

2. Terms and conditions of gas and o0ll leases.

3. The Gas and 0il leases Act.

Since April, 1962, the Bcard has held a number of hearings in the
field with landowners and has held ten separate meetings with the gas and
cil industry, including gas utilities, pipe line ccmpenies and the Federation
of Agriculture. In the course of this study and investigation the Board
has receivedISeventeen briefs from interested persons, including gas utili-
tles, pipe line companies, individual owners and the Federation of Agricul-
ture. To supplement information cbtained frem sources in Ontario, the Board
visited a number of states in the United States in order to ascertain the
latest gas storage develcpments ard methods of dealing with storage payments
and other relsted matters.

With respect to items 1 and 2 of the terms of reference, the Becard
is not yet in a position to report as it considers that it requires further
informaticn and investigation befcre it can properly make reccmmendations in

relation to these matters.
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However, all representations with respect to item ? of the ferms

. of reference indicate an imxediaite ne=d for a revisicn of The Gas and 0il

Leazes Act and accordingly, the Board considers that it should now reccrt
with respect to this matter.--

The Gas and 0il leases Act was eracted in 1943 znd has not been
amended. It provides a simple precedure for clearing titles to lend of
leases of gas or oil rights in the land where specified defaults under the
lease have continued for a pericd of three yesars. Most gas or cil leases
are prepared on the basis of what ié known as a "drill, pay or quit" tyve
of lease under which the lessee is required to either drill for oil or gas
or, 1in the alternative, pending drilling, to pay an ennual rental. Where
drilling was not commenced or reantal paid the lease would expire, but the
only procedure for removing the lease frcm the title to the land was the
expensive procedure of taking action in the Supreme Court for a declaration
that the rights under the lease hed terminated. The Gas and Qil Leases Act
substituted a simple procedure of an application to a county court judge
based on affidavit, under which the judge, if satisfied that the default
had continuei for a period of three years, could declare the lease void arnd
vacate 1ts fegistration. The seccnd basis for such an application was the
case where the lessee had drilled a well for gas‘or 01l but had failed to
operate it end had failed to pay rentals, royalties or other remuneration.

The Act has been used e grezt desl. Its ;rocedure benefits a
landowner who may have title problems in selling or mcrtgeging his land,
benefits both a landowner ard an cil or gas orerator who cannot undertake
eipensive drilling under a subseguent lease with a cloud cn title arising
from the registration of the existing lease, and berefifts pipe line opersators
who require the removal of the clcud on title in order tc easure the acqui-

sition of valid pipe line easements.
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A number of briefs azd other representaticns have been made to
the Bcard suggesting minor changes. The main ccncern eprears to be.that
the period of three yesrs' default is too lonz. The ccmplaint is that,
particularly in the case of failure to even ccmmence to drill and feilure
to pay fentals in lieu, the lesse in fact shculd be gquickly removed frem
title and the lessee should not be in a positicn to delay others frem de-
veloping.the property by reascn of the three-year delay required under the
present Act. Accordingly representaticns have been made that there should
be no specified periocd of default in this regard.

Representations have also been made that in relation to the other
default condition, nemely where drilling has been done but the well is not
operated and the lessee has failed to pay remuneration, the required peric
of default should be removed, and that the conditicn should be elaborated
so that an application mey be made in any case of default under the terms
of the lease. The Board considers that it is reesoneble in the case of
general defaults to provide for a minimum pericd of two years' default
before the Act would be applicable and to provide that within thet peried
the lessor mey give nbtice of the default arnd 1f the default is not cured
within thirty days of the giving of the notice an arplication may then be
made under the Act.

Under the Act the judge, on applicatiocn, sets a time and place for
his inquiry and notice thereof is required to be served cn the lessee not
less then thirty deys before the date of the aprointment. It has been sug-
gegted 10 the Board that the thirty-day pericd is longer than is in fact
required and a reccmmendation has been mads thet the rerici be reduced frem
thirty days to fourteen. The Bcard however is c¢f the cpinion thet, since this
Act prevides what is really an extraordinary remedy, 1% is nct desirable %o

reduce the period of notice.
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It has also been suggested that where the lard originally leased
has beccome subdivided prcblems exist under the present Act in that tpe
owner of a portion of the subdivided land must cbtain the co-operaticﬁ cf
the owners of the remaining portions in order to clear the title +to his - .-
own land. It has been suggested that an amerdment Te made to allow an
order to be made with respect to all or any part of the land affected by
the original leass. The fact is, however, that the Act is working in t;is
regard, albeit there may be some difficulties, and the Board dces not re-
cammend any change with respect to this suggestion.

It has alsc been pointed out to the Beard that section 8 of the
present Act provides for the registration, against the title of the land
concerned, of a certified copy of the order of the Judge. t 1s suggested
that this involves additional expense in the obtaining of a certified copy
and that section 8 should be amerded to provide as an alternative that the
order itself may be registered. |

The Act provides at present for the vacating only of the regis-
tration of the lease. Cases have arisen where the lease itself is not
registered buﬁ an assignment has been registered. It has been suggested
that provision be made for the vacating of the registration of the lease,
or an assigmment, or both.

A further suggestion was made that the Act should be amended to
make 1t mandatory upon the judge to issue the order applied for if it appears
fram the evidence that the default exists. In view of the broadening of the
bases upon which an application may be mede the Board dces nct consider that
such an amendment should be made. In any event it is not likely thet the
Judge weculd refuse an applicaticn unless there were very substantial grounds

for doing so.
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The Board therefore recommends that The Gas and Qil leases Act
be revised to provide for the following:

1. That an application may be made forthwith after the

occurrence of a default in falling to ccmmence to

drill a well arnd failure to pay rertals in lieu

thereof .

2. That an application may be made in respect of any

other default if the default has continued for a

period of two years or if the default has not been

cured within thirty days after the giving of notice

of the default by the lessor to the lesses.

3. That provision be made for the registration against
the title of either the order of the judge or a
certified copy thereof.

L. That the Act be amended to provide for the vacating

of any registration, whether it be of the lease or

of an assignment thereof.

The carrying out of the zbove reccmmendations would involve as
well ccmplementary amendments to other provisions of the Act and they are
of such an extent that if they are to be carried out it would be preferable
to revise the entire Act rather than to make numerous spot amendments to the
various sections and subsections of the Act. In addition certain minor
modifications of language not involving changes in principles have been
recamended to the Board which the Board considers desirable. Accordingly
the Board has aitached as a schedule to this report a copy of the Act revised
in a manner that the Board considers would give effect to its reccmmendations
set out above.

An additional suggestion to the Bocard wes that the Act should be
arended so as to apply not only to gas and oil leases, but also to storage
and mineral leases generally. The Board considers that this suggestion
requires further study in relation to the other terms cf reference but that

the revision cof the Act reccmmernded above by the Board should not be delayed

pending such further study.
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»): A1l of which is respectfully submitted.

DATED at Torornto this 25th day of February, 1S63.

CNTARIO ENERGY BOARD

"A. R. Crozier®

Chairman

"L. R. MacTavish"

Commissioner

"D. M. Treadgold”

} Commissicner

"E. A, Allcut"

Ccommissioner

"J. J. Wingfelder"

Commissicner
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THE GAS AND COIL LEASES ACT, 1S62-63

HER MAJESTY, by ard with the advice end ccnsent of
the Legislative Assermbly of the Frovince of Ontario,
enacts as follows:

1. 1In this Act, LT

(a) "gas or o0il lease" includes any egreement, whether by
way of opticn, lease, grant or otherwise, grantiﬁg
the right to operate lands for the prcduction =snd
removal of ratural gas or oll or both, except a grant
to s0 cperate where the amount or payment of the ccn-
sideration therefor is not dependent upon the operation
of such lands or upon the production of gas or oil or
upon the amount of gas or oil produced, and "lessee"
end "lessor" have a corresponding meaning and include
heirs, successors, administrators, executors, assigzns
and transferees of the lessee or lessor, as the case
may be;

(b) "judge" means the judge of the county or district
cﬁurt of the county cr district in which the land is
situate. R.5.0. 1960, c. 160, s. 1, amended.

2., (1) Where the lessor of any land alleges,

(a) that a lessee has made default under the terms of a
gas or oil lease affecting the.land in that he has
failed to ccmmence to drill a well for naturel gas or
0il and hes failed to pey rentals in lieu thereof; cr

(b) that a lesses has made default under the terms of a gas
or oil lease affecting the lard, other than a default

specified in clause a, and
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(1) +hat the default has ccniinued for a pericd
of two years, or
(ii) tha%, the default having continued for a
pericd of less than two years, the lessor
has given notice in writing to the lessee - --
specifying the defaull alleged and requiring
the lesses to cure the default within thirty
days of the giving of the notice, and that
the lessee has not cured the default within
such thirty days,
the lessor mey apply, upcn affidavit, to a Judge for an order
declaring the lease void and, if the lease or any assignmert
or transfer thereof is registered, vacating such registration.
R.5.0. 1960, c. 160, s. 2 (1), amended.
(2) Notice of default under subclause (ii) of clause b cf
subsection 1 shall bte given to the lessee either by delivering

it to him, leaving it at his residence or sending it to him by

registered mail at his address as indicated in the lease or at

His last known address, but where an assigmment or transfer of
the lease has been registered in the registry or land titles
office, the notice skhall be given to the assignee or transferee,
instead of the origiral lessee, in the manner prescrived in this
subsection. New.

(3) The judge shell, in writing, appcint a time and place
at which he will ingquire and determinze whether default has been

made as aforesaid. R.5.0. 1660, c. 180, s. 2 (2).
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Service (4) A notice in writing of the time and place appeinted,

of

notice together with a ccpy of the affidavit used upon the ap Dll“au’ ca,

of -

inguiry shell be served upcn the lessee either ty delivering them to him,
leaving them at his residence or sending them to him by registered

L}

mail et his address, as indicated in the lezse, or a% his last
known address, or in such other manner ard at such otherladdress
as the judge directs, not less than thirity days before the reitwrm
of the sppointment. R.S5.0. 1660, c. 180, s. 2 (3), amended.

Idem (5) Where en assignment or transfer of the lease has been
registered in the registry or land titles office, the appoint-
ment shall be served upon the assignee or trensferee, instead

of the original lessse, in the manner prescribed in subsection k.

P ' R.5.0. 1560, c. 180, s. 2 (4), amended.
Style of 3. The proceedings shall be entitled in the county or district
proceed-
ings court of the county or district in which the land lies, and shall
be styled:
"In the matter of ...........0ivtiiiniiii..., Lessor,
8nd . eeeeiiieiiiiiiiieeeeaaa.., Lessee.” R.S5.0. 1560,
c. 160, s. 3.
Where L. (1) If at the time and place appointed the lessee fails to
lessee
fails aprear and it appears to the jJjudge
to :
aDppear (e) that default hes been mede as indicated in clause a of

~

subsection 1 of secticn 2, or
(b) that default has been made as indicated in clause b of

subsection 1 cf section 2 and

(1) hes continued for a rericd cf twe years, or

L
ct
]

(i1) has not been cured within thirty days a
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the giving of a notice under subclause (ii)

of the said clause b,
as the case mey be, the judge may, notwithstanding any provision
in the gas or oil lease requiring the lessor to give notice to --
the lessee of any default, make an order declaring that the gas
or 0il lease is void and, if the lease or any assignment'or
transfer thereof is registered, vacating every such registraticn.
R.S5.0. 1660, c. 160, s. 4 (1), amerded.

(2) If the lessee appears, the judge shall, in a summary
manner, hear the parties and their witresses and examine into
the matter, and, if it appears to the judge

(a) that default has been made as indicated in clause a

of subsection 1 of section 2, or
(b) that default has been made as indicated in clause b
of subsection 1 of section 2, and
(i) has continued for a pericd of two years, or
(ii) has not been cured within thirty days after
the giving of a notice under subclause (ii)
of the said clause b,
as the case may be, the judge may, notwithstending any provision
in the gas or oil lease requiring the lesscr to give notice to
the lessee of any default, make an orier declaring that the gas
or 0il lease is void and, if the lease cor eny assignment or
transfer thereof is registered, vacatirg every such registration.
R.S5.0. 1560, c. 160, s. 4 (2), amended.
(3) Every order shall contain a description of the land

affaected sufficient t5 permit registratizn ¢ the order and
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where the crder vacates the regigtration of a lease of an
assigmnment or transfer thereof, the order shall contain a
reference to the registration nmumber of such lease, assignment
or transfer. R.S5.0. 1960, c. 160, s. 4 (3), amended.
5. The Jjudge has the same power to emend or excuse irregularities
in the proceedings as he has in an action. R.5.0. 1960, c. 160,
s. 5.
6. The judée, upcn the hearing of the application, shall nct
take into account
(a) any drilling done or sought to be done
after the making of the application
(3) any rentals or other remuneration tendered
after the masking of the applicetion; or
(¢) eny other attempt, made after the making of
the application, to cure a default,

unless such drilling, tender or other action is agreed to or

accepted by the applicent. R.S.0. 1%0, c. 160, s. 6, amended.

7. An appeal lies in the Court of Appreal fram the order of the
Jjudge granting or refusing an order under section L.

R.S.0. 1960, c. 160, s. 7.

8. Any crder made under section 4, or a copy thereof certified
by the Clerk of the court under the seal of the court, may bte
registered in the proper registry or land titles office.

R.S.0. 1660, c. 160, s. 8, amernded.



APPENDIX 3, Sheet CNE

UNICN CAS COMPANY OF CANADA, LIMITED

Record of Volumes of Gas Stored and Withdrawn
from Storage by Union and Ontario Storage,
A1l Pcols - 29 October, 1642 - 31 March, 1G€4

Fiscal Years ended Velume In Volume Out
March 31 MCF MCF

1943 28,750 26,250
104k 451,625 428,387
19k5 426,142 351,159
1946 512,982 530,222
1947 470,694 482,868
1648 238,677 610,658
1649 1,614,178 609,553
1950 2,183, 46k 755,232
1951 2,638,312 1,652,897
1952 3,162,164 2,821,101
1953 L, 646,548 3,026,142
1954 4,526,009 3,277,648
1955 k,501,093 k,252,621
1956 4,514,309 k,913,331
1957 3,612,357 2,527,191
1958 8,022,283 5,458,07k
1959 7,770,308 11,034,408
1560 10,812,260 8,939,636
1961 16,887,811 15,228,834
1962 19,512,973 18,581,906
1963 21,251,681 25,763,637
166k (est.) 25,580,000 25,640,000
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April k4, 1963 APPENDIX 4

WA UNION GAS COMPANY'S QPERATING GAS STORAGE POOLS (LAMBTON COUNTX)
Name Dawn No. 1 Dawn No, 2 Dawn No. Payne Waubuno
SR a9 .G
Township Dawn Dawn & Dawn Moore Moore
Sombra

Year Discovered 1932 1932 191k 1949 1951
First used for Storage 1943 1942 1954 1957 1960
Designated as Storzg=z area 1950 1950 1350 1957 1955
Injection Authorized - - _— 1957 1960
Original Pressure (Wellhead psig) 865 865 760 877 931
Original Gas in Place to
zero psia wellhead pressure in
billions of cubic feet 8.66 5.33 2.00 19..59 9.25
Cushion Volume (Billion cu. ft.) L.65 1.95 1.12 7.06 3.09
Working Volume (Billion cu. ft.) .01 3.38 .88 12.53 6.16
Operating Pressure (Wellhead psia)

~ cushion pressure *%500 350 300 350 350

~ maximum pressure 880 880 *515 892 gub
Performance Rating excellent fair poor good fair
Primary Use peak load base load inactive combination base load
Daily Deliverability in mmcf (at
80% back pressure)

- at cushion pressure 107 1k 0.5 65 31

~ at maximum pressure 183 Lk 2 200 g2

* 500 psig maximum pressure carried because of limitation of lines, valves, etc.

**Cushion pressure in Dawn No., 1 Pool is high to provide high deliverability.

Sheet one.

Dawn 156

Dawn &
Enniskillen

1952
1962
1962
1962

8717

31.58
11.04
20.54

350
892

good

combination

77
219

Total

76.41
28.91
47.50

294.5
740.0
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s
ngn IMPERTAL OIL LIMITED'S *DESIGNATED GAS STORAGE POOLS (LAMBTON COUNTY)
Kimball-

Name Colinville Seckerton Corunna Sombra
Township Moore Moore Moore Sombra
Year Discovered 1947 1952 1950 1951
Designated as Storage Area 1962 1962 1962 1962
Original Pressure (reservoir psia) 919 950 943 995
Original Gas in Place to
Zero psia reserveir pressure
in billions of cubic feet L4.82 13.29 7.69 2.6L
Cushion Volume (Billion cu. ft.) 15.42 4.65 3.16 .83
Working Volume (Billion cu. ft.) 29.40 8.6k 4.53 1.81
Operating Pressure (reservoir psia)

~ cushion pressure 350 350 350 350

~ maximum pressure 919 950 943 995
Performance Ratingi* good fair excellent

. Sheet two.
Bickford Total
Scmbra
1954
1942
986
20.20 88.64
6.30 30.36
13+90 58.28
350
986

* Unlike the Union Gas Company's operating pools in Lambton County, the pools owned by Imperial 0il Limited have
been designated only. To date the latter have not been the subject of applications for "authority to inject™.

¥*®Maximum daily deliveries from storage will be determined when a ctual operating requirements establish number

cf wells compressor and line capacities etc.



April 4, 1963  APPENDIX 4

e POTENTTIAL GAS STORAGE POOLS IN LAMBTON & KENT COUNTIES Sheet three.

Billions of Cubic Feet - Estimated

Original
Volume of Cushion Working Year of
Name Township County Gas in Place Volume Volume Remarks Discovery
Zone zZone Kent 10.5 5.6 4.9 Designation applied for 1943
Dawn 167 Davn & Lambton b.5 3.0 1.5 Potential 1953
Enniskillen

Enniskillen 28 Fnniskillen Lambton: 2.0 1.0 1.0 Possible 1954
De Clute Raleigh Kent 23.2 10.9 12.3 " 1929
e thar
Bicin Sombra Lambton 6.6 h.2 2.4 " 1946
Mandaumin Plympton Lambton 2.3 1.0 1.3 " 1956
Dover Dover Kent 13.Lh 8.1 5.3 " 1917
Morpeth Howard Kent 5.0 2.5 2.5 " 1954
Notes:~ 1. Figures for Zone and Dawn 167 Pools are based on more detailed engineering study than the other six pools

and estimates for the two are therefore closer.

2. 1In addition to the pools listed above, all other producing fields and pools are kept under observation by
companies interested in storage with a view to possible future consideration for storage use.
For example, '
Consumer'’s Gas Company is investigating storage possibilities in Welland County and examining in detail a
selected location in which there 1s belileved to be a stratigraphic trap.
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STORAGE COMFENSATION RATES

IN THE UNITED STATES

Ccmpany State Rates

Consumers Power Michigan Agricultural Area 7.50/acre
(one payment)

Urban areas 10.00/acre one
paynment.

Free gas to one dwelling.
Well renital $100 to $300 per
acre/well/year (land occcupied
by well only)

U.S. Federal Basic Rental 1.00/acre/year
Government plus Input of Rental/acre/year
(Govt. owned land) 0- 5 billion of 1+l $2.C0
5-10 1+2 3.00
10-15 1+3 L4.C0
over 15 1+# 5.00
Y Peoples Natural Pennsylvania 2.00/acre/year or $300/well per
) Gas Co. and New yeer whichever is larger (scme
g York State Natural older leases still at $1.CO
Gas Co. and 1.50)
Ohio Fuel Gas Co. Ohio 1.00/acre/year or $200 per well

per year whichever is greater
plus free gas up to 200 mcf/year

Midwestern Ges Illinois $20/acre (one peyment)

Transmission (T.G.T.) $1000/acre for land occupied

(oil pools) 5.C0/rod for pipelines 10"
and over

2.00/rcd for pipelines under 10"
2.C0/rod for electric lines

Natural Gas Illinois (2) Gas Pools 2¢ MCF output
Storage of : (b) Agquifers $45/zcre (one
Illinois payment) plus $1000/acre-in

well, $400/acre observation
well, $5/rcd for pipelines

per year
Pacific California 1¢/MCF output - entire area plus
Lighting Ges another 1¢/MCF for those in
Supply Co. preductive area - unitized.
United Fuel West Virginia $300/year/well or $1/acre/year

Gas Company ! whichever is greater.




CAPACITIES OF Appendix 6

PINNACLE REEF GAS STORAGE POOLS Sheet one.

IN LAMBTON COUNTY

First Use Designated Productive * Capacity above Capacity per

UNTON-ONTARTIO for Storage Acreage Acreage 50 psia Mmef Productive acre Mmcf
Dawn No. 1 1943 450 163.0 8,233 50.51

Dawn No. 2 1942 525 132.0 5,068 38.39

Dawn No. 156 1962 2,730 822.5 30, 604 37.21

Payne 1957 752 369.0 18,631 50.h9‘
Waubuno 1960 500 164.0 8,829 53.83

TECUMSEH

Corunna 196k 529 200 b, 716 23.58
Kimball-Colivvite e 1964 L, 721 2,224 42,000 18.88.
Seckerton 1964 1,227 hop 12,141 28.77

IMPERIAL OIL (2 Pools designated as gas storage areas but not vet authorized for use)

Bickford -~ 2,391 1,0hT 19,400 18.53

Sombra - 767 180 2,460 ‘ : 13.67

* Capacities at 60 deg. F. and pressure base of 1hk.73 psia (Union-Ontario) and 14 .65 psia (Imperial-Tecumseh)



UNTON~ONTARIO

Dawn #1
Dawn #2
Dawn #156
Payne

Waubuno

TECUMSEH
Corunna
Kimball-Col jwveices

Seckerton

IMPERIAL OIL

Bickford

Sombra

CALCULATION OF STORAGE RENTAL. PER ACRE FOR

PINNACLE REEF GAS STORAGE POOLS

IN LAMBTON COUNTY

Appendix 6

Sheet two.

Performance . Amount per million cubic feet capacity per rroductive acre
Rating 15¢ 20¢ 25¢ 30¢
Excellent $7.58 $10.10 $12.63 $15.15
Fair 5.76 T7.68 9.60 11.52
Good 5.58 T.hh 9.30 11.16
Good 7.57 10.10 12.62 15.15
Fair 8.08 10.77 13.46 16.15
Excellent $3.54 $ h.72 $ 5.90 $ 7.08
Good 2.83 3.77 4 .72 5.66
Fair h.32 5.76 7.20 8.64
$2.78 $ 3.7 $ h.6h $ 5.56
2.05 2.73 3.h1 k.10



CAPACITIES OF LENTICULAR POOLS . Appendix 6
DEVELOPED OR BEING DEVELOPED Sheet three.
Name Status Designated Productive Capacity above Capacity per
Acreage Acreage Abandonment Productive acre
Pressure-Mmecf Mmcf
Dawn #3 Tnactive 3,100 642 1,817 2.83
Zone Under 10,326 5,163(a) 10,900 1.1
development to to
7,7k 2.1
Crowland Under 2,005(b) 1,230 1,000(c) 0.81

development
(a) Productive acreage not yet delineated, but will fell in this range.

(b) Designation not yet made, but indications are that it will be proceeded with.
(c) Approximate only.

CALCULATION OF STORAGE RENTAL PER ACRE

FOR ABOVE POOLS

Amount per million cubic feet capacity per productive acre Agreed rental
154 20¢ 25¢ 304 per acre
Dawn #3 $0.h42 $0.56 $0.70 $0.84 $1.00 or $2.00
Zone 0.21 0.28 0.35 0.h2 " $3.00
to to to to
0.32 0.42 0.53 0.63

Crowland 0.12 0.16 0.20 0.2k $1.00



HISTORY OF NEGOTIATIONS BETWEEN UNION GAS CO. AND LANDOWNERS IN DAWN #1 & #2 POOLS

FROM 1927 to 1957 APPENDIX 7

1927 1928 1930 1931 1933 1936 1937 1939 1940 19hk2 1944 19hs 1946 1947 1948 1949 1950 1957

Dawn #1
Ovmer 1 A B D E
2 A - B C D E
3 A B D *
L A B C D E
5 A B B D B E
Dawn #2
Owner 1 A B C D B B B
2 A B D E
3 A B D E
4 A Al D D E
A B B *
6 A Al D E
T A Al D *%
LEGEND - A - Original oil & gas grant @ 50¢ per acre C - Storage agreement-for still gas
Al- Acreage payment increased to $1.00 per acre D - Storage agreement for all types of gas
B - Well or wells completed E - Latest agreement now in effect.

* Did nol sign latest agreement, - already getting more than 1t provided.
%% Did not sign latest agreement, - decided to continue with earlier (and lower) payment.
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=22 Ontario
, Energy
x Board
We”
Ontario E.B.O 64 (1)&(2)

IN THE MATTER OF the Ontario Energy
Board Act, R.S.0. 1980, c. 332;

AND IN THE MATTER OF certain applica-
tions to the Ontario Energy Board in
respect of the Bentpath Pool to make
determinations pursuant to s.21 of
the Act and to rescind or vary Orders
E.B.O. 46 and E.B.O. 64.

BEFORE: S. J. Wychowanec, 0.C,
Vice-Chairman and

Presiding Member

J. C. Butler

Member
REASONS FOR DECISION
Appearances¥*

J. A. Giffen, Q.C. -~ for the Applicants, with the
exception of the Higgs family

J. J. Robinette, Q.C. )

L. G. O'Connor, Q.C. ) - for Union Gas Limited

J. B. Gee, Q.C. ) ("Union")

P. Y. Atkinson - for The Consumers' Gas
Company Ltd. and Tecumseh Gas
Storage Limited ("Tecumseh")

J. A, Ryder, Q.C. for the City of Kitchener

B. Carroll for the Industrial Gas Users
Association

M. Robb on behalf of for certain landowners in the

W. E. Tennyson Payne Pool and the Waubuno
Pool '

Ms. Francoise Bureau for Gaz Metropolitain, inc.

Byron Young

for himself



C. E. Woollcombe, Q.C.) - for the Ontario Energy Board
L. Graholm ) ("the Board")
*1. The appearances do not include appearances before

the Board in preliminary hearings or on Motions
relating to any of the applications or the consoli-
dated application.

2. Messrs. Atkinson, Ryder, Robb and Tennyson and
Ms. Bureau did not actively participate in the
hearing. '

3. The Higgs family was not represented at the hearing.

PART I

The Applications

By Board Order dated November 4, 1981, appli-
cations under dockets E.B.O. 64(1), E.B.O. 64(2) and
E.B.O. 64(1)&(2)-C were consolidated under docket
E.B.O. 64(1)&(2) bearing the style of cause set out above
and a commencement date of December 1, 1981 was set for
hearing the consolidated applications. These Reasons for
Decision pertain to all the applications consclidated by
that Order.

A historical background and a brief summary of the
various applications filed is necessary for a better
understanding of the issues involved in this hearing.

The Bentpath Pool 1is situated in the Township of
Dawn in the County of Lambton and lies under some 767.43
acres of land that had been designated as a gas storage
area by O. Reg. 585/74 made August 7, 1974 and filed

August 19, 1974. By Board Order E.B.O. 64 dated



August 19, 1974 the Board authorized Union to inject gas
into, store gas in and remove gas from, the Bentpath Pool
and to enter into and upon the designated lands and to
use them for such purpose.

The process began with an application filed on
July 26, 1977 on behalf of George Arthur Higgs, Walter
Reginald Higgs and Ruth Maxine Higgs, in her personal
capacity and as executrix of the Estate of the late
Gordon Wesley Higgs, under section 21(3) of the Ontario
Energy Board Act ("the Act"). This application ("the
Higgs Application") was assigned docket number E.B.O.
64(1l). It recited the progress of the negotiations which
began in October 1974 between certain landowners,
including the Higgs family, and Union with respect to gas
storage rights in the Bentpath Pool.

The Higgs Application stated that negotiations had
ended 1in failure and, since there was no gas storage
agreement between the Higgs family and Union, requested
the Board to determine compensation payable for storage
rights pursuant to section 21(3) of the Act.

The Board directed that the Higgs Application be
served on Union, Tecumseh, the Township of Dawn, the
Ministry of Natural Resources and all persons having an
interest in the northwest quarter of Lot 30,

Concession 5, in the Township of Dawn.

On November 18, 1977, Union responded to the Higgs

Application with a Demand for Particulars in which it

stated that it intended to file an Answer, but that



the application was defective in that it did not set
forth the relief or remedy to which the Higgs family
claimed to be entitled. 7This was the first move in a
long procedural battle which took place over several
years between all the Applicants and Union and which,
from the vantage point of the Board, would often have
been unnecessary had the parties in this hearing shown a
degree of co-operation one with the other and greater
care in preparing their material.

Mr. R. A. Blackburn, counsel for the Higgs family,
did not reply to the Demand for Particulars until April
1978. Union found the reply to be unsatisfactory and
brought a motion requiring the Higgs to file full
particulars of the relief or remedy sought.

Eventually the Higgs family submitted that "fair,
just and equitable compensation" for gas storage rights
in the Bentpath Pool should be an annual payment by Union
of 2 percent of the residential retail price of natural
gas per thousand cubic feet multiplied by the number of
thousand cubic feet of storage capacity of the pool
apportioned to the Higgs on the basis of the percentage
that the lands owned by them bears to the total lands in
the pool. 1In addition a well payment of $500 per year
was claimed. All such payments were to be calculated on
January 1 in each and every year and be payable on or

before February 1 in each year.



It is not necessary for purposes of these Reasons
for Decision to mark every milestone of the Higys
Application. Suffice to say that it was not until
April 9, 1979, that Union filed its Answer to the Higgs
formula and stated that fair, just and equitable compen-
sation was $7.00 per acre per year as determined in Board
Order E.B.O. 46 and paid to the Higgs since 1974. Union
also pointed out that, as there were no wells on the
Higgs property, the payment of $500 per well per year was
irrelevant.

Although by Notice of Hearing dated July 19, 1979,
the Board appointed September 25, 1979, for hearing the
Higgs Application, that hearing was aborted and in lieu
thereof, the Board heard argument relating to an applica-
tion, contained in several "Answer and Notice of
Intention to Intervene" filed by Mr. Giffen on behalf of
numerous landowners in various storage areas in
southwestern Ontario, to add such persons as respondents
and to adjourn the hearing to January or February, 1980.

Before the Board could dispose of My, Giffen's
application, he filed another application dated
February 28, 1980, on behalf of the following landowners
("the Kimpe Applicants") who are all landowners in the
Bentpath Pool:

Achiel Ximpe

Keith Anderson Turner and Florence Annie Helen
Turner



Mary Turner Graham, Allen Turner, Neil Grant
Turner and Anna Mae Webster (formerly Turner)

Donald Camerson Sanderson and Audrey Bernice
Sanderson

Frank Mathew Pomajba and Geraldine Frances
Pomajba

George Andrew Thompson and Ella Marie Thompson

Max McFadden, Doreen McFadden, Douglas McFadden
and Lois Jean McFadden

Larry Gordon Richards and Mary Jo Richards
Jack Ralph Smit and Melva Jeannette Smit
The Corporation of the Township of Dawn
Fredrick E. Sole and Jean M. Sole

William L. Thomas and Evelyn M. Thomas

This application was assigned docket number E.B.O.
64(2). The relief requested was for a determination by
the Board of fair, just and equitable compensation for
the loss of o0il and gas rights, gas storage rights and
compensation for any damages necessarily resulting from
the exercise of the authority given to Union by the Board
under Board Order E.B.O., 64. The application set out the
details of the compensation claimed and requested
interest on the amounts awarded as provided in section 33
of The Judicature Act, R.S5.0. 1970, c. 228 as amended.

A few days later another application was filed with
the Board by Mr. Giffen which was substantially the same

as the February 28 application but which, in addition,



included a claim for costs of the application from Union
on a solicitor and client basis using the Supreme Court
scale. To differentiate between the two applications,
the later one was designated by the Board as the
'Corrected’' Application.

Numerous demands for particulars and notices of
motion were issued by both Union and the Kimpe Applicants
and eventually on July 30, 1980, the Board issued an ex
parte order respecting the Boa;d's practices and proce-
dures in this case, and in particular it consolidated the
application brought on behalf of the Higgs family
E.B.O. 64(1) with that brought by Mr. Giffen on behalf of
the Kimpe Applicants in the Bentpath Pool E.B.O. 64(2)
under docket number E.B.O. 64(1)&(2).

Union's answer to the Corrected Application was
filed on August 14, 1980. Interrogatories, replies,
refusal to reply to certain interrogatories, motions to
require replies, a motion to state a case to the Divi-
sional Court and scores of letters passing between the
Applicants and Union followed upon Union's answer. It is
not necessary to detail the claims and counter-claims,
however, the Board again observes that many of the
difficulties, particularly those between Union and the
Kimpe Applicants could have been avoided or settled by
the parties talking to one another rather than writing,
by working in a spirit of co-operation instead of

obstruction and by using some common sense.



In addition, on March 18, 1981, Mr. Giffen, having
previously abandoned a motion brought for this purpose,
filed a further application on behalf of the Kimpe
Applicants wherein he requested that pursuant to
section 31 of the Act (now section 30) the Board rescind
or vary the Orders made by it in E.B.O. 46 (the Board's
unitization order for Bentpath) and E.B.O. 64 (the
Board's authorization to inject order). 1In addition, the
Kimpe Applicants requested costs of the application on a
solicitor and client basis.

This application was given docket number
E.B.O0.64 (1)&(2)~C and is hereafter referred to as "the
Application to Rescind". Union's answer to this applica-
tion was filed on July 13, 1981.

On June 24, 1981, Mr. Giffen filed on behalf of his
clients an "Amendment to'Application of February 28,
1980". In these Reasons for Decision this application is
referred to as the "Kimpe Application". The amendments
to the earlier application were significant. The Kimpe
Applicants now chose to rely on the report prepared by
Messrs. Havlena, Freidenberg and Ruitenbeek (subseguently
filed as Exhibit 63 and referred to as the "Havlena
Report") as the basis of their claim for compensation for
storage rights and abandoned all other alternatives for
calculating such compensation.

On July 13 Union filed an amended answer in response

to the Kimpe Application in which, among other things, it



reiterated that the Kimpe Applicants' claims for compen-
sation were exorbitant and calculated contrary to the
Expropriations Act or, if that act was not applicable, to
the common law rules of expropriation, and denied any
alleged misrepresentation on 1its part.

On November 4, 1981, as previously noted, the Board
issued an order whereby the applications under dockets
E.B.O. 64 (1), E.B.O. 64(2) and E.B.C. 64(1)&(2)-C were
consolidated under docket E.B.O. 64(1)&(2) and a date for
the commencement of the hearing was set for December 1,
1981.

During the course of the hearing, Mr. Giffen, on
January 4, 1982, filed a "Second Amendment to Application
of February 28, 1980," in which he added, as a basis of
valuation of storage rights compensation, the principles
followed by the Board in E.B.R.O. 365 and the method-
ologies used by Union, Tecumseh, and The Consumers' Gas
Company Ltd. for purposes of deciding whether or not to
obtain gas storage rights from other companies. On
March 16, Mr. Giffen filed a "Third Amendment to
Application of February 28, 1980", in which he added
cléuse {(h) which reads "In accordance with the evidence
adduced herein and the exhibits thereto." This finally

concluded the pleadings between the Kimpe Applicants and

Union.



The Hearing

In Auqust 1981, prior to appointing a date for the
hearing to commence, the Board invited the parties of
record at that time to a meeting to discuss, among other
matters, a mutually convenient commencement date and the
site of the hearing. The Board offered to hold all or
part of the hearing in London or Sarnia, but pointed out
the logistic problems in doing so. By letter dated
September 9, Mr. Giffen advised that his clients had
agreed to the entire hearing bheing held in Toronto
commencing December 1, 1981, As both the site and date
had been discussed and accepted by those parties attend-
ing the August meeting, the Board issued a procedural
Order dated November 4, 1981, wherein a hearing date of
December 1 was set and the following persons were
considered to be respondents in the consolidated
application:

Union

- Tecumseh

- the Township of Moore

- those represented by Mr. Tennyson

- those represented by Mr. Giffen who were not
applicants

- the storage customers of Union, and

- those intervenors who had appeared in Union's

rate case E.B.R.O. 380.



A Notice of Hearing bearing the same date was also issued
confirming the commencement date of the hearing and
providing that the following matters would be dealt with
by the Board at the hearing:

- compensation payable under section 21 of the

Act to the Higgs family and the Kimpe Appli-

cants; and

- whether Board Orders E.B.0.46 and 64 should be

rescinded or varied.

The hearing commenced on schedule and, pursuant
to an agreement amongst counsel, the first part was
limited to the issue of alleged misrepresentation to
Messrs. Kimpe, McFadden, Pomajba, Richards, Thompson and
Turner by representatives of Union in connection with the
negotiations of Gas Storage Agreements, Gas Storage Lease
Agreements and oil and gas leases.

This phase of the hearing lasted four days. The
witnesses called by Mr. Giffen and appearing on their own
behalf were:

Achiel Kimpe

Douglas McFadden

Max McFadden

Frank M. Pomajba

Larry G. Richards

G. Andrew Thompson

Florence A. H. Turner



The witnesses called by Union were:

Ross M. Day - Manager, Lands Department, Union

John W. Thompson - former employee Lands
Department, Union, now
retired.

At the conclusion of this phase, the hearing was
adjourned to January li, l982. It continued thereafter
with some interruptions to March 4, 1982. The second
phase dealt primarily with the issue of compensation
payable under section 21 of the Act.

The witnesses called on behalf of the Kimpe Appli-
cants by Mr. Giffen were:

H. Jack Ruitenbeek, Applied Economics Research
Assoclates*

Z. G. Havlena - President D. G. Havlena, Hydro-
carbon Consultants Limited

W. Brent Friedenberg, President,
Brent Friedenberg & Associates Limited and

co-partners of Applied Economics Research
Assoclates.

J. Andrew Domagalski, Attorney at law, State of
Michigan, U.S.A.

Dalen Ferns, Policy Development Director,
Ontario Federation of Agriculture

Philip W. Bowman, Partner, Price Waterhouse
*The evidence given by Mr. Ruitenbeek during the
hearing was adopted by Messrs., Havlena and
Priedenberg.

The witnesses called by Union were:
Ross M., Day - recalled

Gary D. Black, Manager, Gas Supply, Union

David W. Patterson, Manager of Engineering and
Planning, Union



Henry B. Arndt, Vice President, Utility
Accounting, Union

Arthur C. Newton, Manager, Geology, Union
Oliver B. Rayment, Senior Lands Agent, Union

Jack R. Elenbaas, Petroleum Engineer,
Consultant

.Robert L. Warwick, Real Estate Appraiser,

Primesite Appraisal Service

W. J. Elliott, Real Estate Appraiser

The witnesses called by Board counsel were:

Robert Mason, Senior Partner, Central Ontario
Appraisals

Gary T. Kylie, Appraiser, Central Ontario
Appraisals

As noted earlier, no one appeared on behalf of the

Higgs family. By letter to the Board dated January 22,

1982, Mr.

R. A. Rlackburn advised the Board that:

"I am therefore content to withdraw his

(Walter R. Higgs) pre-filed evidence in support
of the application. 1 am not withdrawing the
Higgs application and am relying on the
evidence called by Mr. Giffen to support the
Higgs application.™

Subseqguently, in response to a letter of Board

counsel,

Mr. Blackburn, in a letter dated March 30, 1982,

advised that ". . . I am supporting and in fact relying

on Mr. Giffen's argument 1in support of the Higgs applica-

tion."

The taking of evidence concluded on March 4, 1982.

Written argument was requested by the Board and final

reply argument by Mr. Giffen was filed on May 14, 1982.



The Board received arqguments on behalf of the
following:

- the Kimpe Applicants

- Union

- Board staff

- Industrial Gas Users Association

- Gaz Metropolitain, inc.

- Payne Pool Landowners and Harold and Dorothy

Williams

Essentially, the Higgs family and the Kimpe
Applicants are concerned with the determination by the
Board of two issues - how much money are they entitled to
for their storage rights, and who is entitled to receive
such amount. However, in addition to these two funda-
mental Qquestions, numercus sub-issues were raised as
well. Consequently, the hearing lasted for some twenty
days during the course of which 110 exhibhits were filed.
There were 1in addition, over 250 interrogatories issued
and answered. Further, with respect to the Application
to Rescind Board Orders E.B.O. 46 and 64, Counsel for the
Kimpe Applicants and for Union filed statements of fact
and law in which each set forth the positions to be taken
by them 1in argument.

A verbatim transcript of the proceedings extending
over 2,000 pages was made and is available for public
scrutiny. It is therefore not necessary to summarize the
evidence or submissions in detaill. The entire record was

considered in deciding the issues.



Entroduction

The Board does not believe that Union deliberately
set out to create an atmosphere of confus:on and
misunderstanding in the minds of the landowners in the
Bentpath Pool. Nevertheless, the evidence before the
Roard indicates that this atmosphere, however created,
did exist throughout the period in questicn. A brief
summary of events surrounding the leasing of drilling and
storage rights 1n the Bentrath Pcol is necessary for a
better understanding of the situation. Exhibit 40, Item
D15, prepared by Unlon, identified the landowners in the
Pool, the type of leases they have given and the payments
being made. The relevant parts of that exhibit are
attached as Appendix "A".

It appears that the first lease taken in the desig-
nated area was a lease entered into between Union and
Archibald Turner in May 1951. These lands are now owned
by Mary Turner Graham, Allen Turner, Nell Grant Turner
and Anna Mae Webster, and the lease 1is referred to as the
"Graham Turner Lease". This was an o1l and gas lease
which included gas storage provisions. The next lease
taken was an o1l and gas lease wlth gas storage provi-
sions, signed in 1956 between Union and the Andrew
Thompsons. In 1963 Imperial O1l1 Enterprises Ltd.
("Imperial") moved into the area and signed some eight
landowners to oil and qgas leases, but with no provision

for storage. These leases were with the Pomajbas, the



Deightons (now Kimpe), the McFaddens, the Atchisons (now
Gall), Russell Patterson (now the Richards), the Soles,
the Turners and the Sandersons.

Union re-entered the picture in 1969. Donald
Cameron Sanderson and Audrey Bernice Sanderson and Casper
Edwin Atchison and Albert Anslow Atchison (now Edith Vera
Gall) signed oil and gas leases with gas storage
provisions. The Jacgques (now the Smits), the Higgs and
the Pattersons (now the Thomases) signed oil and gas
leases without gas storage rights. In April 1970 the
Pattersons (now the Thomases) signed a Gas Storage lease
Agreement which leased the gas storage rights to Union.

Between April 27, 1970 and May 5, 1970 those land-
owners with Imperial leases signed Gas Storage Agreements
with Union. Attached to the Gas Storage Agreement was a
Gas Storage Lease Agreement and a Lease and Grant
Agreement. The net resuvlt was that all landowners within
the Bentpath pool area, with the exception of the
Township of Dawn, have leased their rights for drilling
and production of o0il and gas, and all landowners with
the exception of the Township of Dawn, the Higgs and the
Smits have signed leases for thelr gas storage rights.

There are significant differences in terms and
conditions among the various gas storage agreements. The
Graham Turner Lease provided, among other things, that

the term of the lease was for 20 years and was to
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continue as long as production continued 1n "paying
quantities" and so long as the lands were being "used for
storage of gas", that a notice of determination of the
storage area would be given in writing, and that Union
would pay the lessors $100 per year per well situated on
the property.

The Gas Storage Agreement signed with those land-
owners who had leased oil and gas rights to Imperial
provided for a 10 year term with automatic renewal in
perpetulty at Union's option upon payment of the storage
rental ($5 per acre per year payable in advance on the
anniversary date); a prohibition againét the extension of
the Imperial lease without prior notice to Union; the
execution of a Lease and Grant in the form attached to
the Gas Storage Agreement; and the execution of a Gas
Storage Lease Agreement also attached to the main agree-
ment. Both the Gas Storage Lease Agreement and the Lease
and Grant were initialled by the Lessors. The Gas
Storage Agreement also contained the provision that the
lessors would not oppose any application brought by Union
to have the lands designated for storage.

The Gas Storage Lease Agreement signed by the
Pattersons (now the Thomases) provided for a term of ten
years subject again to automatic renewal in perpetuity on
the same terms and conditions on the part of Union; for
payment of $1.00 per acre per year payable in advance on
the anniversary date of the agreement; for no injection

of gas into the Pool without ten days notice (the



injection notice) whereby Union would notify the lessors
of the commencement date of injection and the amount of
additional storage rental Union was prepared to pay; for
arbitration before the Board if the lessor and Union
could not agree on the rental payment following injec-
tion; for payment of $100 for each well per year on the
property and for the payment of $5.00 per acre per year
for storage rights after the date specified in the injec-
tion notice.

The Gas Storage Lease Agreements initialled by those
who signed Gas Storage Agreements did not specify the
annual amounts that would be paid before and after
injection.

Donald Cameron Sanderson executed a Union 0il and
Gas lLease Agreement and the Unit Operation Agreement
which was later approved by the Board in Order E.B.O.

46, For immediate purposes the details of these two
agreements are not necessary.

Shortly before the last storage agreement was
signed, the first discovery well was drilled on the
McFadden property and some six months later, on
December 7, 1970, gas was first produced from the
Bentpath Pool. It is not clear when Imperial assigned
all its oil and gas leases to Union, but it appears that
it was during July 1972,

The next event of importance which is alleged by
Union to affect the gas storage rights of the landowners

in the Bentpath Pool is the Board's unitization order



E.B.O. 46 which was issued pursuant to section 24 (c) of
the Act on March 6, 1972, The Board will deal with this
Order and Board Order E.B.O. 64 1n greater detail later
in these Reasons for Decision. However, 1t is important
to note that, among other things, the interests of the
landowners in the Pool were joined and regulated by the
Board for the purpose of drilling and operating wells and
the carrying out of various matters, more particularly
provided for in the Unit Operation Agreement, as if they
and each of them had agreed to terms and conditions set
forth in that agreement and that such joining and regula-
tion be in accordance with the texrms and conditions in
the Unit Operation Agreement,

The Board's Order stated that it was to take effect
only upon revocation of Ontario Regulation 396/70.
Attached to the Order was the Unit Operation Agreement.
The section which Union claims amended the Gas Storage
Agreements 1s paragraph 4 which is reproduced in full
below.

"4, Notwithstanding anything to the contrary expressed
or implied in the said lease:

(a) It is understood and agreed that in respect
of each calendar year hereafter the Lessee shall
pay or tender to the Lessor in lieu of all
payments under the said lease:

(1) that proportion of the following
royalties which the Lessor's acreage from
time to time 1in the participating section
of the unit area bears to the total
acreage at such respective times in the
participating section of the unit area:



(i) Two cents ($.02) per MCF for all
gas produced, saved and marketed by
the Lessee from the participating
section of the unit area as measured
by the Lessee;

(1i) Twelve and one-half per cent

(12 1/2%) of the current market value
at the point of measurement of crude
oil produced, saved and marketed by
the Lessee from the participating
section of the unit area;

which royalties shall be paid or tendered
to the Lessor monthly not later than the
last day of the month following the month
during which production is taken; provided
that if the total of such royalties paid or
tendered to the Lessor during any calendar
year hereafter is less than an amount which
taken along with the amount per acre per
annum of any payment the Lessor also
received during such calendar vear from any
source for underground gas storage rights
in the said lands will total the sum of
Seven Dollars ($7.00) for each and every
acre of the said lands which during such
year has been included in the participating
section of the unit area, the Lessee shall,
not later than the thirty-first day of
January next following, pay or tender to
the Lessor and the Lessor shall accept in
respect of such calendar year an amount
sufficient to bring the total amount
pavable to the Lessor under this sub-clause
(a) (1) during such calendar year, up to
the said total sum of 3Seven Dollars ($7.00)
per acre;

(2) an amount for each and every acre of
the said lands which during such calendar
year has been retained by the Lessee under
the said lease and/or this Agreement and
which has not been included in the partici-
pating section of the unit area during such
year, which taken along with the amount per
acre per annum of any payment the Lessor
also received during such calendar year
from any source for underground storage
rights in the said lands will total the sum
of Seven Dollars ($7.00) for each and every
acre of the said lands not included in the
participating section of the unit area
during such vear, which sum shall be paid
or tendered to the Lessor not later than
the thirty-first day of January next
following;



(3) the sum of Five Dollars ($5.00) for
each and every acre of the Lessor's lands
which during such calendar year has been
retained by the Lessee under the said
Lease and which has not been 1ncluded 1in
the said lands during such year, which sum
shall be paid or tendered to the Lessor
not later than the thirty-first day of
January next following;

and as long as the payments in this sub-clause (a)
provided are made or tendered, the leased substances
shall be deemed to be produced from, and operations
for the recovery of same shall be deemed to be
conducted by the Lessee on the said lands under the
said lease, and the said lease as hereby amended
shall remain in full force and effect as to all of
the Lessor's lands retained by the Lessee under the
sald lease and/or this Agreement.

Provided further that any royaltlies or rentals
paid in advance under the said Lease 1in respect of
any period within the effective term of this Agree-
ment and whlich under the provisions of this sub-
clause (a) would not have been required to bhe paid,
shall be deducted from the payments aforesaid.

And provided further that in the calendar year
in which this Agreement becomes effective the
minimum payments under this sub=-clause (a) shall be
that proportion of the aforesaid minimum payments

which the unexpired term of the said calendar year
bears to the full calendar year.

(b) This Agreement shall be deemedbto become

effective on the first day of December, A.D.

1970."

According to Union this section superseded any
agreement relating to payment for storage rights and
thereafter Union paid to the landowners $7.00 per acre
per year 1n arrears, clalming this included payment under
gas storage agreements, and made necessary adjustments
retroactive to December 1, 1970.

Production of gas from the Bentpath Pool ceased in

August 1972 with estimated recoverable reserves remaining

in the Pool of 466,216 Mcf.



In August 1974 the Board issued its Order E.B.O. 64
which allowed Union to inject and store gas in the
Bentpath Pool. In June of that year Union offered Gas
Storage Lease Agreements to those landowners holding its
Gas Storage Agreements but the payment offered was $7.00
per acre per year, the same amount Union had paid from
the effective date in the Board's Order E.B.O. 46. Bll
the landowners refused to sign the new agreements and
although negotiations continued thereafter for some
period of time, no new agreements were signed.

To add to the confusion caused by the proliferation
of different types of agreements and the changes in
method and amount of payment, Union sent injection
notices to the Kimpes, the McFaddens, the Pomajbas, the
Richards and the Turners in February 1975. Those notices
included offers to purchase the residual gas at 2 cents
per Mcf, increase the acreage rental for storage to
$12.36 per acre per year and pay $100 per year per well
to those with wells on their property. The coffers were
not accepted by any of the landowners and were withdrawn
in 1978. The Thomases, who should have received notice
under the terms of the Gas Storage Lease Agreement before
injection of gas could begin, did not receive the
injection notice until February 27, 1975. An amended
notice was sent to them in January 1978.

Notices of Determination, reguired under certain of
Union's combined oil, gas and storage leases, should have

been issued in 1974 at the time the Pool was being



designated for storage, but these were not sent until
December 28, 1977. No well payments were made to these
landowners for the intervening vyears even though the pool
was being used for storage. Subseqguent to December 28,
1977, well payments were made to these landowners and, in
addition, were gratuitously made to other landowners
whose agreements contained no provision for well
payments.

All in all it must be said that Union's rather
slap-dash dealings with the owners in the Bentpath Pool
have neither heen conducive to good public relations nor

in keeping with sound business practice.



PART II

Applicants With Standing Before The Board

Jurisdiction of the Board

Secticn 13, subsection 1 of the Act provides that:

"The Board has in all matters within its juris-
diction authority to hear and determine all
questions of law and fact."

Section 21, subsection 2 of the Act reads as

follows:

"Subject to any agreement with respect thereto,
the person authorized by an order under sub-
section (1),

{a) shall make to the owners of any gas
or oil rights or of any right to
store gas 1n the area fair, just and
equitable compensation in respect of
such gas or oil rights or such right
to store gas; and

(b) shall make to the owner of any land
in the area fair, just and equitable
compensation for any damage neces-
sarily resulting from the exercise
of the authority given by such
order."

It was common ground amongst the parties that three
of the Applicants, namely the Higgs, the Smits, or their
predecessors on title, and the Township of Dawn have
never executed agreements purporting to lease or assign
or grant storage rights to Union. Kimpe, the McFaddens,
the Pomajbas, the Richards, the Thompsons and the Turners
have executed documents, which Union claimed have the

effect of vesting storage rights in Union, and which

Mr. Giffen categorized as "pieces of paper".



It was Union's position that those Applicants who
have signed agreements with Union are bound by them, and
that the Board lacks jurisdiction to look behind the
agreements to determine their validity or enforcability.

Mr. Giffen, on the other hand, argued that the Board
does have the jurisdiction to determine the validity of
the contracts and ih fact must do so before the Board can
exercise its jurisdiction to determine fair, just and
eguitable compensation.

Board counsel supported Mr. Giffen's position.

In support of its contention, Union cited Board
decision E.B.O. 57, dated July 1973, wherein the Board
declined to exercise jurisdiction to declare certain
contracts invalid. In that decision the Board said "the
Board considers that 1if there is doubt as to the validity
of the agreements, the proper place for the parties to
obtain redress is in the courts." The Board agrees’with
Board counsel that E.B.O. 57 did not affect those
customers with agreements. It also notes that that
decision was delivered in 1973, well before the recent
pronouncements by the Supreme Court of Canada on the
jurisdiction of provincially appointed tribunals, which
are referred to later herein.

Union also referred the Board to various exchanges
between Mr. Kimpe and the then presiding member during

the Bentpath designation hearing, E.R.O. 64, in Sarnia,



and agailn pointed cut that the Board declined Jjurisdic-
tion to review the methods used by Union in obtaining the
Gas Storage Agreement with Mr. Kimpe.

The Board notes that Union attempted to distinguish

the case of Re: Wellington v. Imperial 0il Limited [1970]

1 0.R. 177 on the basis 'that the Court had in issue
before 1t compensation, not the validity of the

contract. A similar distinction can be made with respect
to the Bentpath designation hearing since that applica-
tion was brought under section 21, subsection 1 of the
Act, and Mr. Kimpe's agreement or contract was not an
issue 1n any way in those deliberations.

Union also claimed that the Board lacks jurisdiction
in this matter on constitutional grounds. Union main-
tained that the Board's jurisdiction to declare written
agreements relating to interests in land invalid or

unenforcable would be ultra vires on the ground that such

jurisdiction has been exercisable solely by judges of
superior, district or county courts since 1867. Union
agreed that the Provincial Legislature may confer on a
provincially appointed tribunal the right to decide
incidental questions of law within that tribunal's
jurisdiction. Union stated however that the Provincial
Legislature cannot confer on a provincially appointed
tribunal a power vested 1n superlior or county courts

to determine the validity of an agreement when the

validity or otherwise of such agreement 1s a condition



precedent to the jurisdiction of such tribunal. 1In

support of this submission, Unicon cited the Reference re:

The Residential Tenancies Act, (1980) 26 O.R. (2d) 609,

atfirmed by the Supreme Court of Canada (1981) 37 N.R.

158 ("The Residential Tenancies case").

The same Supreme Court decision was cited by Board
counsel to support an opposite view, that the Board does
have jurisdiction, in the particular circumstances, to
determine whether the agreements are valid.

Mr. Giffen's submission in relation to this issue
was based on the statutory powers contained 1in the Act
and several decisions of the Ontaric Courts, including
the Wellington case, which generally have held that the
Board has been invested with broad general powers
relating to matters specifically assigned to it by the
Legislature.

The Wellington case was decided in 1969 and dealt

with the Board's powers to interpret an agreement for
purposes of section 21, of The Ontario Energy Board Act,
1964, which was the predecessor of section 21 (1) of the
Act. In that decision, Pennell, J. said at Page 183:

"It 1s to be observed that the Legislature
imposed upon a board of arbitration, in the
event of a dispute, the duty of deciding the
amount of compensation. It may well be that in
the discharge of its duty, the board of arbi-
tration may become involved in a matter of

law as well as a matter of fact. In such cases
it seems to me, having regard to s. 21, the
board of arbitration will have to ascertain the
law and also ascertain the facts. I do not say
that a board of arbitration has jurisdiction to



determine an abstract point of law. But it
seems to me that in many cases where a dispute
arises as to the amount of compensation, the
first thing the board of arbitration has to do
1s to enguire what were the subsisting rights
at the time the right to compensaticn arose;
and that 1in some cases such enquiry would
necessarily involve the interpretation of
agreements 1in which the subsisting rights were
embodied."

Since that time, the Courts have taken an even more
liberal view of a provincial tribunal's power to exercise
a jurisdiction of the superior court.

Dickson, J. in The Residential Tenancies case

reviews the liberalization process and concluded that:

"I do not think it can be doubted that the
courts have applied an increasingly broad test
of constitutional validity in upholding the
establishment of administrative tribunals with-
in provincial jurisdiction. In general terms,
it may be said that it is now open to the
provinces to invest administrative bodies with
"judicial functions" as part of a broader
policy scheme."

The Court then formulated a three-step test to be
applied in determining whether powers conferred on a
tribunal by a Provincial Legislature constituted an
invasion of the federal power to appoint judges under

s. 96 of the B.N.A. Act. In this regard the Court had

the following to say:

"The jurisprudence since John East leads one to
conclude that the test must now be formulated
in three steps. The first involves considera-
tion, in light of the historical conditions
exlsting in 1867, of the particular power or
jurisdiction conferred upon the tribunal. The
guestion here is whether the power or jurisdic-
tion conforms to the power or Jjurisdiction
exercised by superior, district or county
courts at the time of Confederation. This
temporary segregation, or 1solation, of the




impugned power is not for the purpose of
turning back the clock and restoring Toronto
v. York, as the governing authority, an
approached deplored in Mississauga. It is
rather the first step in a three step process,

"If the historical enquiry leads to the
conclusion that the power or jurisdiction is
not broadly conformable to jurisdiction
formerly exercised by s. 96 courts, that is the
end of the matter. ...1f, however, the his-
torical evidence indicates that the impugned
power 1is identical or analogous to a power
exercised by s. 96 courts at Confederation,
then one must proceed to the second step of the
enquiry.

"Step two involves consideration of the
function within its 1nstitutional setting to
determine whether the function itself is
different when viewed In that setting. In par-
ticular, can the function still be considered
to be a 'judicial' function? In addressing the
issue it is important to Keep in mind the
further statenent by Rand, J., in Dupont v.
Inglis that '...it 1s the subject matter rather
than the apparatus of adjudication that 1is
determinative'. Thus the question of whether
any particular function is 'judicial' is not to
be determined simply on the basis of procedural
trappings. The primary issue 1s the nature of
the question which the tribunal is called upon
to decide. Where the tribunal is faced with a
private dispute between parties, and is called
upon to adjudicate through the application of a
recognized body of rules in a manner consistent
with fairness and impartiality, then, normally,
it is acting in a 'Judicial capacity'.

"...1f, after examining the institutional
context, 1t beccmes apparent that the power 1s
not being exercised as a 'judicial power,' then
the enquiry need go no further, for the power
within its institutional context, no longer
conforms to a power or jurilsdiction exercisable
by a s. 96 court and the provincial scheme 1is
valid. On the other hand, 1f the power or
jurisdiction is exercised 1in a judicial manner,
then it becomes necessary to proceed to the
third and final step in the analysis and review
the tribunal's function as a whole in' order to
appraise the impugned function in its entire
institutional context. The phrase - 'it 1s not
the detached jurisdiction or power alone that



1s to be considered but rather its setting in
the institutional arrangement in which it
appears' - 1is the central core of the Jjudgement
in Tomko. It is no longer sufficient simply to
examlne the particular power or function

of a tribunal and ask whether this power or
function was once exercised by s. 9¢ courts.
This would be examining the power or function
in a 'detached' manner, contrary to the
reasoning in Tomko. What must be considered

is the 'context' in which this power is
exercised. ...It may be that the impugned
'judicial powers' are merely subsidiary or
ancillary to general administrative functions
assigned to the tribunal...or the powers may be
necessarily incidental to the achievement of a
broader policy goal of the legislature. ...In
such a situation the grant of judicial power to
provincial appointees is valid. The 'scheme is
only invalid when the adjudicative function 1is
a sole or central function of the tribunal
(Farrah) so that the tribunal can be said to be
operating 'like a s. 96 court'.

The Court then reviewed the functions of the
Residential Tenancies Commission in detail. The Court
noted that the primary purpose and effect of the 1979 act
was to transfer jurisdiction over a large and important
body of law affecting landlords and tenants from the
Ss. 96 courts, where it had been administered since Confe-
deration, to a provincially appointed tribunal. The
Court concluded that the primary role of the Commission
was not to administer policy or to carry out
administrative functions, but was to adjudicate. The
Court stated that:

"In the instant case the impugned powers are

the nuclear core around which other powers and

functions are collected...the whole of a

s. 96 court's jurisdiction in a certailn area,

however limited, has been transferred to
provincially appointed officials.”



The Court therefore declared that in the particular
circumstances the statutory provision conferring superior

court powers upon a provincilal tribunal was ultra vires

and therefore invalid.

In the instant case the Board is being asked by a
number of Applicants to determine fair, just and equit-
able compensation under section 21, subsections 2 and 3
of the Act. Before the Board can make such determina-
tion, it must ascertain what the subsisting rights of the
parties are and in order to do this, it must ascertain if
there are valid agreements in effect. If the agreements
are valid the Board has no jurisdiction to determine
compensation in respect of these Applicants. In short,
the issue 1is: does the Board have jurisdiction to
determine the validity of a written contract, a power
usually reposing in a s. 96 court.

Tbe Board's powers were reviewed at some length by

the Divisional Court in Union Gas Limited v. Township of

Dawn 15 0.R. (2d) 722. The judgment of the Court was

delivered by Keith, J. At page 731, he states:

"In my view this statute makes it crystal clear
that all matters relating to or incidental to
the production, distribution, transmission or
storage of natural gas, including the setting
of rates, location of lines and appurtenances,
expropriation of necessary lands and easements,
are under exclusive jurisdiction of the Ontario
Energy Board..."

In the Board's view it cannot be said, as was said

in The Residential Tenancies case that:




"...the impugned powers are the nuclear core

around which other powers and functions are

collected”.

The Board also finds comfort in words of
Pennell, J. in Wellington already referred to.

In the Board's opinion the exercise of the power to
determine the wvalidity of a contract for purposes of
section 21, subsection 2 and 3 of the Act, is a power
which "is merely an adjunct of, or ancillary to, a

broader administrative or regulatory structure."

According to The Residential Tenancies case only if the

1mpugned power forms a dominant aspect of the function of

the tribunal 1s the conferral of such power ultra vires.

Based on the decisions in the Wellington case and

The Residential Tenanciles case, the Board concludes that

it does have the power, as part of 1its broader adminis-
trative function, to determine the validity of contracts
for purposes of making a determination under section 21,

subsections 2 and 3 of the Act.



Effect of Section 22 of the Act

Mr. Giffen argued that any agreement relating to gas
storage rights in the Bentpath Pool that was signed after
January 1, 1965, is invalid because it had not received
Board approval under section 22, subsection 2, of the
Act.

At the time the Gas Storage Agreements were signed
in 1970, section 22(2) read as follows:

"No storage company shall on or after the first

day of January 1965, enter into any agreement

Oor renew any agreement with a transmitter or

distributor with respect to the storage of gas

unless,

(a) the parties to the agreement or
renewal;

(b) the period for which the
agreement or renewal 1s to be in
operation; and

(c) the storage that is subject to
the agreement or renewal,

have first been approved by the Board with or
without a hearing."

In 1973 this subsection was amended by section 7 of
The Ontario Energy Board Amendment Act, 1973. The amend-
ment struck out the words "a transmitter or distributor"
and inserted 1n lieu therecf "any person".

The Board 1s of the opinion that section 22,
subsection 2 1s not applicable to the issues before it.
The agreements before the Board deal with property rights
in gas storage facilities and not with the matter of
storage of gas for others which 1s the subject matter of

subsection 2 of section 22.



The Plea of Non est factum

Exhib'.t 34 in these proceedings conté¢ins the indivi-
dual pre-filed evidence of Messrs. Kimpe, McFadden,
Pomajba, Richards, Turner and Thompson. The pre-filed
testimony was supplemented by evidence given at the
hearing by each of these Applicants with the excevption of
Mr. Turner. In the case of the Turners, Mrs. Turner
adopted the evidence of her husband and geve testimony in
his place. (The Board had been informed that Mr. Turner
was too 111 to testify and although Mr., Giffen undertook
to provide a medical certificate to that effect, none was
produced during the proceedings.)

Generally, the pattern of the pre-filed evidence was
that the landowners had not known that they were execut-
ing a gas storage lease and that they had relied upon the
representations of Mr. J. W. Thompson of Union as to the
nature of the documents.

Mr. Giffen entered a plea of non est factum on their

behalf and in addition alleged misrepresentation and
unconscionability on the part of Mr. Thompson and Union
in their dealings with these Applicants.

It appears that at the present time the law 1in
Ontario 1s as set out in the decision of the Supreme

Court of Canada in Prudential Trust Co. v. Cugnet et al

(1956), S.C.R. 915; 5 D.L.R. (2d) 1. This is the

conclusion reached by the Ontario Courts, albeit somewhat



reluctantly in both Horvath v. Young (1980), 15 R.P.R.

266, and Marvco Colour Research Limited v. Harris et al

(1980), 107 D.L.R. (3d) 632.

The unrefuted evidence 1in the Cugnet case was that a
Mr. Hunter called upon Edward Cugnet at his home and told
him that he wanted an option in respect of certain
mineral rights and offered to pay Mr. Cugnet $32 on each
quarter section for an option to take a petroleum and
natural gas lease, such lease to take effect upon the
explration of the leases previously granted to other
companies, and a further $32 yearly rental for each
guarter section when the option was exercised and the
petroleum and natural gas lease granted. After appar-
ently a short conversation Mr. Cugnet signed a document
entitled "assignment" wherein he transferred an undivided
one-half interest in all petroleum, natural gas and
related hydrocarbons in and under his lands, subject to
a petroleum and natural gas lease covering the said
lands, and agreed to deliver a reglsterable transfer of
such interest. He also granted an exclusive optlon to
acquire a petroleum and natural gas lease covering the
said lands for a term of 99 years and at the same time
executed a transfer in favour of Prudential of an
undivided one-half interest in all mineral rights,
excluding coal.

In the Cugnet case, Nolan, J.vdetermined that the

principle contained in Carlisle & Cumberland Banking v.

Bragg [1911] 1 K.B. 489 should be applied rather than the



one contained 1in the case of Howatson v. Webb [1908] 1

Ch. 1. The principle in the Carlisle case is stated in
the judgment of Buckley, L.J. as follows:

"The true way of ascertaining whether a deed is
a man's deed is, I conceive, to see whether he
attached his signature with the intention that
that which preceded his signature should be
taken to be his act and deed. It is not neces-
sarily essential that he should know what the
document contains: he may have been content to
make it his act and deed, whatever it contained;
he may have relied on the person who brought it
to him, as in a case where a man's solicitor
brings him a document, saying "this is a
conveyance of your property," or "this is your
lease," and he does not inquire what covenants
it contains, or what the rent reserved is, or
what other material provisions 1in it are, but
signs it as his act and deed, intending to
execute that instrument, careless of 1ts
contents, in the sense that he 1s content to be
bound by them whatsoever they are. 1If, on the
other hand, he is materially mislead as to the
contents of the document, then his mind does not
go with his pen. In that case it is not his
deed. As to what amounts to materially
misleading there is of course a question."

The Carlisle case has been overruled by the House of

Lords in Saunders v. Anglia Building Society [1971] A.C.

1004, Nevertheless both the Horvath case and the Marvco
case have held that the Carlisle case continues to
apply. The question before the Board therefore is, did
the Applicant know the nature and character of the
document which he signed, that is, did he know he was
leasing his gas storage rights and was that his
intention.

The document which each party executed consisted
first of a seven page document entitled in bold type "Gas

Storage Agreement" to which was attached an eight page



document entitled "lease and Grant" and another eight
page document entitled "Gas Storage Lease Agreement ."
The title of each of the attached documents is in bold
type and with the oossihle exception of Muglas McFadden
and Mrs. Turner the first page of each was initielled by
the Applicant, and his wife when necessary. The two
attached documents are referred to in clauses 3 and 4 of
the Gas Storage Agreement.

It should be noted that the first page of the Gas
Storage Agreement had been completed by Union prior to
presentation 1n that the names of the lessors had been
typed in as well as the description of the properties,
specific reference to the underlying Imperial oil and gas
lease affecting the property and the amount of considera-
tion paid. Page 2 of the said agreement also had typed
in the annual rental rate. The Lease and Grant and the
Gas Storage Lease Agreement were 1incomplete as no names
or property descriptions had been inserted.

The Gas Storage Agreement contains 14 clauses in
all. The first clause which appears in part on page 1
reads as follows:

"l. Subject to the third party lease,

(a) the Lessor does hereby demise and lease

unto the Lessee, 1its successors and
assigns, all strata, formations and
horizons in and under the surface of the
said lands together with the exclusive
rights to bring gas from any source
obtained into, to introduce, to inject and

to store such gas at will in all or any
part or parts of such strata, formations



and horizons and to keep or remove at will
all or any part of such gas by pumping or
otherwise through any well owned by the
Lessee now existing or hereafter drilled
in the said lands or in lands adjoining
the said lands or in the vicinity thereof
and with the exclusive right to use such
strata, formations and ho>rizons for the
protection of gas stored 1n the said lands
and/or within a gas storage area desig-
nated by law of which the said lands are
part,

(b) the Lessor also grants and confirms unto
the Lessee the right from time to time and
at all times to enter upon the said lands
to drill wells, to rework, cperate or
abandon any and all wells hereafter
drilled by the Lessee in the said lands,
to lay down, construct, operate, maintain,
inspect, remove, replace, reconstruct,
keep and use pipes, pipelines, well-heads,
tanks, stations, structures and equipment
necessary or incidental to the operations
of the Lessee under this Agreement and
including equipment necessary for the
cathodic protection of the Lessee's
pipelines, wells or well-head eguipment at
any time hereafter located on or in the
said lands, together with the right of
entry upon and of using and occupylng so
much of the surface of the said lands as
may be necessary or convenient to carry on
such operations and together with the
right to fence in any portion of the
surface of the said lands so used by the
Lessee."

Clause 2 provides that the term of the agreement is
for ten years subject to further automatic renewal for a
further ten years on the same terms and conditions
including the right to further renewal.

Clause 6 provides that the Lessors will not oppose
any designation of the property as a storage area.
Clause 7 provides that in the event that a Lease and
Grant and a Gas Storage Lease Agreement are not entered
into by the parties, the Gas Storage Agreement continues

to apply at the same rental.



The Gas Storage Lease Agreement contains a number of

provisions signiticantly different from those in the Gas

Storage Agreement. Of particular importance are clauses

3,

4 and 6(b) which are set out below:

"3. The Lessee shall not 1inject gas for
storage into the said lands under this Agree-
ment or use the said lands for the protection
of gas stored within a gas storage area desig-
nated by law of which the said lands are part,
until it has given the Lessor at least ten (10)

days advance written notice ("the injection
notice") specifying,
(a) the date upon which the said lands will

first be used for the injection, storage
and removal of gas or the protection of
gas stored within a gas storage area
designated by law of which the said lands
are part;

(b) the amount of additional acreage rental
per acre per annum the Lessee is willing
to pay to the Lessor in respect of the use
or uses mentioned in paragraph (a);

(c) the total surface acreage of the desig-
nated gas storage area of which the said
lands are part, the total surface acreage
of the participating area of the said
designated gas storage area ("the partici-
pating acreage", meaning the surface
acreage of the estimated productive area
of the gas storage pool contained within
the said designated gas storage area),
"the Lessor's participating acreage",
meaning the number of surface acres of the
said lands contained in the participating
acreage of the Pool, and, the total volume
of residual gas above a reservoir pressure
of 50 p.s.i.a. bottom-hole on the date
mentioned in paragraph (a) in the storage
pool contained within the said designated
gas storage area, and,

(ad) the ~amount of an offer to purchase from
the Lessor ("the purchase price") the
Lessor's royalty interest in any residual
gas in the said lands on the date



mentioned in paragraph (a) above a reser-
voir pressure of 50 p.s.i.a. bottom-hole
at a price of 2 cents per m.c.f. such
interest to be that percentage of the
total volume of residual gas above the
reservoir pressure aforesaid on the date
above mentioned in the storage pool
contained within the designated gas
storage area of which the said lands are
part, which the Lessor's participating
acreage on such date bears to the total
participating acreage in such designated
gas storage area, taken on a surface
acreage basis,

4, Upon receipt of the injection notice, the
Lessor shall within thirty (30) days advise the
Lessee 1in writing that he disputes any or all
of the additional acreage rental, the partici-
pating acreage, the lessor's participating
acreage or the total volume of residual gas
specified in the injection notice and in
default of such notice of dispute, the Lessor
shall be deemed to have agreed to such matters
as specified in the injection notice and the
same shall become final and binding upon the
Lessor and the Lessee. 1In the event that the
Lessor gives such notice of dispute, then any
of the items of the additional acreage rental,
the participating acreage, the Lessor's
participating acreage or the total volume of
residual gas so disputed shall be determined by
arbitration in the manner provided for in The
Ontario Energy Board Act, 1964 and the
Regulations thereunder or under any Act or
Regulations in amendment or substitution
therefor, with right of appeal as therein
provided for.

6. From and after the date specified in the
injection notice,

(b) the Lessee shall pay to the lLessor a well
rayment of One Hundred Dollars ($100.00)
per annum per well for each well drilled
and retained in the said lands for the
injection and withdrawal of gas, for so
long as such well 1s so retained; with
respect to any such well in existence on
the date specified in the injection
notice, the first well payment shall be
due and payable within thirty (30) days of
such date but the Lessee shall be given
credit for the unearned portion of any



well payment wlith respect to such well
under the said lease and thereafter, each
succeeding annual payment shall be due and
payable annually in advance on the
anniversary of the date specified in the
injection notice; with respect to any such
well completed after the date specified in
the injection notice, the first well
payment shall be due and payable on the
first anniversary of the date specified in
‘the injection notice following the date of
completion of such well and succeeding
payments shall be due and payable annually
in advance on the anniversary dates
thereof;"

The provisions of the Lease and Grant would give
Union the usual o0il and gas drilling rights for a term of
ten years and so long thereafter as "these substances or
any of them are produced or deemed produced from the said
land, subject to the other provisions herein contained".

It is evident from the foregoing that the documents
clearly are neither simple nor likely to be immediately
and totally compcehensible to the average person.

The Board is faced with the unenviable task of
determining whose evidence 1is to be given greater weight,
the landowners or Mr. J. W. Thompson of Union since the
evidence is often contradictory. The difficulty is
compounded because the evidence relates to events which
took place twelve years ago, and 1in one case over
twenty-six years ago. Subsequent events may to some
degree have coloured the witnesses' recollections.

Mr. Thompson of Union perhaps was most candid in an
exchange with Mr., Giffen at page 440 of the transcript:
"Q0. (by Mr. Giffen)... you have no recollection

of the specific questions asked by

Mr. Kimpe, nor the specific answers given
by you?



Q.

A.

No, sir, not after almost twelve vyears, I
don't, on anything.

On enything?

Including Mr. Kimpe."

and with Mr. Woollcombe at page 499 in the following

exchang

"Q.

A.
It

individ

e:
With hindsight, would you agree with me that
looking at these three documents might
create confusion in the minds of even a
well-educated person?

I would certainly go along with that, sir,
unless you're familiar with them.

And you were familiar with them?

Absolutely, sir.

You attempted toc make the landowners
familiar with them?

That I did, sir.

And there may still have been some confusion
on their part?

Absolutely, sir; still is, I think on some."
is necessary to review the evidence of each

ual Applicant, for purposes of ascertaining

whether or not the plea of non est factum is available to

him.

we

Mr.

August

Pool wh

will begin with Mr. Kimpe.
Kimpe came to Canada in 1958 from Belgium. In
1968, he purchased lands situate in the Bentpath

ich were already subject to an o0il and gas lease

in favor of Imperial. The Gas Storage Agreement with

Union was signed by him on or about the first day of May

1970.

At that time Mr. Kimpe said his understanding of



the English language was "limited" and that he was
"confused by a number of words." Mr, Kimpe's evidence 1is
contained in Exhikit 34, Tab 1, and transcript pages 28
through 112. The cross-examination of Mr., Kimpe runs
from pages 49 to 112. Mr. Kimpe's answers to questions
13, 14, 15, 16 and 17, under Tab 1, contain the gist of
his recollection of the discussion that took place
between himself and Mr. Thompson at the time the Gas
Storage Agreement was signed. In essence, Mr. Kimpe
stated that he did not read the document, did not
understand 1t because of his limited English, did not
consult anybody about 1t, and he relied "totally on the
representations of Mr. Thompson in connection therewith
and 1n connection with its contents." According to
Mr. Kimpe, Mr. Thompson told him that the Gas Storage
Agreement would "bring up~to-date" or replace the
existing Imperial lease; that he and his neighbours would
all have "the same thing"; that 1t was not a Gas Storége
Agreement and that in the event gas was found, another
document would have to be signed. The discussion between
Mr. Thompson and Mr. Kimpe apparently lasted about one
hour with Mrs. Kimpe present most of the time. (Mrs.
Kimpe was not called upon to give evidence.)

At page & of Exhibit 43, Mr, Thompson stated:

"Mr. Kimpe did not read the entire Agreement

with 1ts attachments, page by page. However, I

explained to him the substance of the Agreement

and its attachments, and we discussed the
entire document and its effect. I answered any



of his questions and explained any matter which

he guestioned. He did not ask to read over the

entire agreement, nor did he ask me to read it

over to him. He seemed guite satisfied."

Notwithstanding that he had received a letter from
Union dated May 12, 1970, which stated in the first
paragraph, "Thank you for granting this company a Gas
Storage Agreement over the above-mentioned property.",
Mr. Kimpe said that he was not aware that he had signed a
lease for gas storage until some time in the fall of 1979
or early 1971, after a discussion with his neighbour, the
late Mr. Jacgues. Following this conversation with
Mr. Jacques, Mr. Kimpe attended at the registry office in
Sarnia, checked the leases of some of his neighbours
including Mr. Jacgues' against his own and found that
they were not the same. Mr. Jacques' property was
subject to an oil and gas lease only.

The Board agrees with its counsel that in view of
the time lapse the more reliable evidence would be any
written evidence.

Exhibit 46 consists of three pages of hand-
written notes prepared by Mr. Kimpe, apparently as an

aide memoire for a meeting with his solicitor,

Mr., Steele, which toock place about April 27, 1972. These
notes were based on notes prepared by Mr. Kimpe for
himself some time after his conversation with

Mr. Jacques, either in late 1970 or early 1971; The
latter consists of two pages that were entered as

Exhibit 47. Exhibit 47 states in part that "Thomas [sic]



mentioned that this was not a storage agreement and

when gas was founded I would have to sign a paper

where I would receive $20 an acre." Mr. Robinette

took the position that these two exhibits were not
admissible because they were not made concurrently with
or within a reasonable time of the events being
described. In weighing this evidence, the Board has
taken Mr. Robinette's objection into account. Under

Tab 8 of Exhibit 34, there is a letter of objection to
the application in E.B.O. 64, dated June 3, 1974,
addressed to the Board. Mr. Kimpe in paragraphs 7, 8, 9
and 10 asked the Board to "check 1into the manner in which
the leases have been signed" and stated that the language
is confusing, the term is too long, and the price is too
low. During the hearing of that application, Mr. Kimpe
told the Board that "I am irritated about the way Union
Gas has been approaching us about signing leases." It
should be noted that prior to that hearing Union had
attempted to have the landowners sign Gas Storage Lease
Agreements at the same rental as provided in the Gas
Storage Agreement. Union was unsuccessful 1in this
regard. The Board is not sure whether Mr. Kimpe's
reference to the manner of signing related to the Gas
Storage Agreement or the Gas Storage Lease Agreement or
both. 1In 1976, Mr. Kimpe wrote to the Ombudsman.
(Exhibit 34, Tab 14.) He stated "On the 2 May, 1976,

[sic] under the false pretense and threats of property



expropriation, I signed a lease with Union Gas
Limited..." and later in the same letter "I know I have
been taken by Union Gas Company...". The Ombudsman
declined to act because of his limited statutory juris-
diction in these matters.

After an evaluation of the evidence, the Board has
no doubt that Union believed it had obtained a valid and
binding Gas Storage Agreement from Mr. Kimpe. Certainly
its letter of May 12, 1970, and the comments on the
vouchers accompanying the cheques indicated this. How-
ever, Mr. Kimpe is adamant that at the time he signed the
Gas Storage Agreement he believed it to be a drilling
lease only. Certainly in the period since signing he
has made repeated attempts to correct the situation
through representation to this Board and to others.

Mr. Thompson's recollection of the discussion with

Mr. Kimpe in May of 1970, is unclear. In some respects
he confirms Mr. Kimpe's testimony, and in others contra-
dicts it. The Board accepts that Mr. Thompson tried to
help Mr. Kimpe by explaining the Gas Storage Agreement
and the attachments. Nevertheless, as indicated earlier
herein the Board considers that the Union agreements are
not easily understood and, on the evidence before it, has
concluded that Mr. Kimpe did not understand the nature
and character of the document that he signed, that he
believed it would be replaced by the Gas Storage Lease

Agreement when storage was needed by Union, that he would



have the opportunity of negotiating a higher rental and
that he did not intend to grant the gas storage rights to
his property to Union when he executed the Gas Storage

Agreement. Accordingly the plea of non est factum must

succeed with this Applicant. The Board has also
considered whether laches or estoppel would apply in
these circumstances and concludes that they do not. The
Board having reached this conclusion does not need to
make a finding as to misrepresentation or unconscion-
ability with respect to Mr. Kimpe.

The next Applicants to put forward & plea of non est
factum are Douglas McFadden and Max McFadden, two
brothers who Jjointly own property 1in the Bentpath Pool
area. Their prefiled evidence 1is found in Exhibit 34,
Tabs 20 and 21, and transcript pages 112 to 164. Douglas
McFadden recalled signing the Gas Storage Agreement but
did not remember initialling or seeing or discussing the
Gas Storage Lease Agreement and the Lease and Grant. 1In
his prefiled testimony he stated that Mr. Thompson of
Union offered $5.00 an acre for the lease "which 1 under-
stood to be for drilling and production".

Max McFadden had little recollection of the relevant
facts including initialling the two documents attached to
the Gas Storage Agreement but said that the initials
M. M. "could be mine".

During examination Douglas McFadden recalled that
Mr. Thompson discussed storage and that he, McFadden,

said, "This is funny; you are asking me to sign the



storage lease [emphasis added] when you haven't even got

gas." According to Mr. McFadden, Mr. Thompson replied
that it was not really a Storage Agreement but a "working
agreement”. At page 134, in response to Mr. Robinette,
Douglas McFadden admitted that gas storage had been
discussed with Mr. Thompson and that he had probably been
aware of the title Gaé Storage Agreement,. In response to
a question of the Presiding Member of the Board:

"Q. Did you not question each other: Do you
understand what this 1s all about?

A, Maybe I did. I den't really recall now. I
trusted Mr. Thompson, and he said that it
was about storage agreement and, as I said
before, he said it was a working agreement,
and he needed our signature ...".

The agreement according to Max McFadden was left
with the McFaddens and discussed between themselves
before they and their wives signed 1it.

Mr. Thompson discussed his meeting with the
McFaddens in Exhibit 43. Although he later amended his
testimony as to the place where the égreement was finally
signed by the McFaddens and their wives, he maintained
throughout his examination that he told the McFaddens
that storage rights were the subject of the agreement.

Again, as with Mr. Kimpe, there is some conflicting
evidence as to what took place.

The Board found Douglas McFadden to be a shrewd, if
somewhat less than candid individual. He appears to be

the dominant of the two brothers, and the Board believes

that it would have been his decision which carried the



most weight. The Board concludes from his testimony that
he knew that what Union wanted to lease was the gas
storage rights on the property. Max McFadden was of
little help to the Board as he readily adnitted that he
had little recollection of the events that transpired
when the agreement was signed on or about April 29, 1970.
The Board concludes from the testimony that neither
of the McFaddens, nor Mr. Thompson, had a clear or
accurate recollection of what specifically was said when
the agreement was brouaght toc the McFaddens for signature,
but in this instance the Board is satisfied that the
McFaddens knew the nature and character of the document
which they executed, that is, they knew they were leasing
their gas storage rights and they intended to do so.

Under these circumstances the plea of non est factum must

fail. The Board does not find that there was any
misrepresentation on the part of Mr. Thompson in the
negotiations, indeed none was alleged. The Board aléo
finds that the plea of unconscionability fails with
respect to all the Kimpe Applicants for reasons detailed
later herein. Accordingly the Board finds that the
agreement between the McFaddens and Union 1is valid and
binding, therefore these Applicants have no standing
before the Board with respect to section 21, subsec-
tions 2 and 3 of the Act.

Mr. Pomajba, the next Applicant, was 31 vears old
with four years of high school and two years of

agricultural school when he signed the Gas Storage



Agreement. His prefiled testimony is under Tab 22,
Exhibit 34. He stated there that he thought that Union
was getting no more than Imperial already had under its
0il and gas lease with him, and that the offer of $5.00
was an improvement over the $1.00 being paid by Imperial
at that time. Mr. Pomajba.said he thought Imperial
already had storage rights. Mr. Pomaijba's written
evidence 1s confusing. He stated at page 3 of his
prefiled testimony "I felt, because of my loss at the
hearing regarding the assignments that I hai to now sign
these agreements." The Board takes from this evidence
that Mr. Pomajba was referring to the unitization hearing
wnich did not take place until October 1971, some
considerable time after the Gas Storage Agreement was
signed.

Mr. Pomajba was obviously uncomfortable during his
appearance before the Board; however, the Board considers
his answers to be truthful to the best of his knowledge.
During examination by his counsel, Mr. Pomajba became
confused, partially, in the Board's view, because of the
manner in which Mr. Giffen posed his guestions.

Mr. Pomajba admitted that Mr. Thompson told him that the
Agreement was for storage rights. Although he repeated
that he thought Imperial already had such rights under
its agreement, this testimony was reversed in
cross—examination by Mr. Woollcombe. Mr. Pomajba also

stated that he had the document in his possession for a



couple of days in order that he and his father could look
it over and, with the concurrence of his father, he
signed 1it.

Again applying the principle in the Cugnet case the
Board concludes, based on Mr. Pomajba's testimony that he
knew the nature and character of the Gas Storage
Agreement which he was signing. While he may have been
confused as to the term and may have had some reserva-
tions as to the price, he knew that he was leasing his
storage rilghts to Union and intended to do so. There-

fore, the plea of non est factum fails, and the Pomajibas

have no standing before the Board with respect to section
21, subsections 2 and 3 of the Act. The Board also finds
that there was no misrepresentation on the part of

Mr. Thompson in obtaining the Gas Storage Agreement such
as to render it voidable.

Mr. Richards was 26 years old with four years of
high school when he signed the Gas Storage Agreement in
1970. His prefiled testimony is found in Exhibit 34,

Tab 23. It appears from this evidence that Mr. Richards
relied upon Mr. Thompson's representation. He stated 1in
examination-in-chief that it was his understanding from
Mr. Thompson that "if gas was discovered and 1if they
[Union] wanted land for storage later, we would negotiate
it at a later date." It appears that Mr. Richards had
the Gas Storage Agreement in his possession for a week

before he signed it. He admitted reading 1it, and



discussing it with his wife, but he stated that he did
not understand it or what gas storage was and that he was
under the impression that it was a drilling lease.

Mr. Thompson denied that he told Mr. Richards that
the Gas Storage Agreement was a drilling lease. He main-
tained that ‘he told Mr. Richards that he, Mr. Thompson,
was there to lease the storage rights on his farm, and
that the document which was discussed was clearly a Gas
Storage Agreement not an oil and gas production Jlease.

In this instance, as with Mr. Kimpe, there 1is a
direct conflict of evidence between Mr. Richards and
Mr. Thompson of Union. Unlike the case of Mr. Kimpe,
there is no written evidence to indicate that
Mr. Richards believed that he had been induced to sign an
agreement under false pretences, nor that he did not know
what he was signing; nor 4id he make any effort in the
intervening years to redress any injustice which he now
claims that he suffered. The Board does not disbelieve
Mr. Richard's recollection of the events in 1970. It
concludes from the evidence, however, that although
Mr. Richards likely expected to sign a further agreement
when the pool was used for storage, and although he may
not have known precisely what gas storage was or how it
worked at the time he signed the Gas Storage Agreement,
he d4id know that he was leasing his gas storage rights to
Union and that he intended to do so. Under these circum-

stances the plea of non est factum must fail and the




Board finds that the Gas Storage Agreement is not
voidable on the grounds of misrepresentation. The
Richards, therefore, have no standing before the Board
with respect to section 21(2) and (3) of :the Act.

As noted earlier Mrs. Turner adopted the prefiled
evidence of her husbhand, Keith Turner, and she gave
evidence at the hearing. In Exhibit 34, under Tab 28,

Mr. Turner stated that Mr. Thompson had said in effect

"we might as well sign these now, I'm here. If anything
is wrong 1t can be stralghtened out later." He also
said:

"Mr. Thompson was very select in what he
pointed out regarding this document. My
counsel has informed me that these documents
may be construed to qo on forever. We were
very shocked when we learned this. We never
understood these documents, which Mr. Thompson
must have known. We also did not realize

that this document was for storage which

Mr. Thompson did not point out to us. We think
he took advantage of us."

At page 21 of Exhibit 43 Mr. Thompson responded to the

above and stated:

"This is definitely not correct. I well recall
my meeting with Mr. Turner on that occasion.
Mr. Turner was one of those persons who
insisted on complete discussion. I clearly
recall spending considerable time with him 1in
discussing the details of the Gas Storage
Agreement I was presenting to him and they were
discussed in considerable detail. We spent
considerable time doing so, and I certainly did
not tell him to sign and we'd straighten out
anything later. We had a detailed discussion."



Mr. Thompson went on to say that this discussion
took place before the agreement was signed and that
Mr. Turner seemed to quite understand what he was
signing.

In addition to farming the land in the Bentpath
Pool, Mr. Turner is currently employed as a stationary
engineer. He has three years of high school.

Mrs. Turner completed high school and has a year of
business school.

Mrs. Turner admitted that she and her husband knew
about "the whole idea of storage" and that they were
aware at the time the Agreement was signed of "serious
problems that had been encountered 1n other pools." She
also admitted that the discussion with Mr. Thompson
easily lasted a couple of hours. She insisted, however,
that "we do not recall discussing storage with
Mr. Thompson at all.".

When cross—-examined by Mr. Robinette with respect to
the Gas Storage Agreement, particularly with reference to
the heading and the granting clause she insisted that she
could not recall seeing either of them at the time the
document was signed and finally said that she and her
husband had read the Lease and Grant and "“thought we
were signing that." In response to the question by
Mr. Robinette whether she thought there had been either

an accidental or a fraudulent transposition of papers,



Mrs. Turner did not answer the guestion but again averred
"we thought we were signing a lease and grant to drill on
our property".

The Board has considerable difficulty with
Mrs. Turner's evidence. Mrs. Turner is clearly an
intelligent woman with some business experience.
According to Mr. Thompson, Mr. Turner is a person who
wants to know all the facts. Mrs. Turner confirmed this
when she agreed with Mr., Woollcombe that her husband
insists on a complete discussion before he signs
anything. The Turners had themselves executed the Lease
and Grant with Imperial in 1968; therefore, they knew
their drilling rights had already been leased to that
company. Since the Turners had heard that there had been
problems with Union with respect to storage rights, one
would expect that they would have been very careful in
their dealings with Union. Under these circumstances the
Board finds it impossible to believe that there was
nothing said about storage during the two hours that
Mr. Thompson was at the Turners' home. The Board also
has difficulty in believing that neither Mr. nor
Mrs. Turner saw the heading "Gas Storage Agreement" on
the document they executed. Mr. Turner initialled the
first page of the Lease and Grant, and the Gas Storage
Lease Agreement, but both he and Mrs. Turner signed the
Gas Storage Agreement. Mrs. Turner says that she and her

husband would have had to have been "stupid" or "idiots"



to sign the Gas Storage Agreement. The Board certainly
did not see either of these traits in Mrs. Turner during
the hearing. ©No action was taken by the Turners
subsequent to the execution, to right what they now
allege to have been a wrong. Mr. Turner appeared before
the Board at the designation hearing E.B.OC. 64, and his
primary concern at that time was the noise and odour from
a8 nearby dehydrator. He made no mention of any misrepre-
sentation with respect to the Gas Storage Agreement. The
correspondence between the Turners and both Union and
Imperial, found in Exhibit 38 does not show any
allegation of misrepresentation as to the nature of the
agreement although dissatisfaction with thé level of
compensation 1s expressed.

The Board, after carefully weighing the evidence of
the Turners and Mr. Thompson, concludes that the evidence
of Mr. Thompson 1s to be preferred. It finds the Turners
were told that the Gas Storage Agreement would convey the
gas storage rights to Union and they signed the Agreement
knowing this to be the case. The Board finds that there
was no misrepresentation and that the plea of non est
factum 1is not supported by the evidence. Accordingly the
Turners have no standing before the board with respect to
section 21, subsections 2 and 3.

The last Applicant to rely on the plea of non est
factum was Andrew Thompson. Andrew Thompson signed an

agreement with Union in April 1956, (Exhibit 24, tab 4)



which granted Union oil and gas rights and storage rights
for a term of 20 years and so long thereafter as any of
the said substances are produced in paying quantities or
the lands are used for underground storag= of gas.

Andrew Thompson has been farming since he was 15
years old, and he has a public school education. He
recalled in his prefiled tectimony Exhibit 34, Tab 24,
that Mr. Reaume of Union told him that the agreement was
a petroleum and natural gas lease and that he relied
solely on Mr. Reaume to explain the document to him.

In response to a guestion from the Board, Andrew
Thompson agreed that while he did not understand all the
words 1n the Agreement, he understood that storage rights
were being granted to Union. He added that at that time
he was in need of money. Under the circumstances the

plea of non est factum fails. There was no misrepresen-

tation alleged by Andrew Thompson with respect to the
Union Agfeement.

In the alternative, Andrew Thompson pleaded that the
agreement dated April 24, 1956 had expired.

The term of the agreement 1s contained in the

following clauses:

"The rights hereby granted shall continue for
a term of twenty years from the date hereof
and so long thereafter as any of the said
substances is or are produced in payiling
guantities from the said lands or any part of
them and/or so long as the Lessee continues
operations on the said lands or any of them
and/or so long as the said lands, or any part
thereof, are used for underground storage of
gas as aforesaid.



In order to provide for the storage of gas

underground and for the purpose of protecting

the said gas so stored the Lessee shall have

the right at any time, and from time to time,

to determine that any lands covered by grants

or leases held by it shall be a storage area.

Notice of such determination shall be given in

writing to the owner for the time being of each

parcel of land included in the said storage

area. Should the lands above described at any

time be included in any such storage area and

notice be given as aforesaid then the rights

and privileges granted by this Indenture, as

same exist at the time of said notice, and

subject to all covenants and conditions,

including the amount then being paid as rental,

at that time binding upon the Lessee, shall

continue as long as gas is being stored in the

designated area or for any part thereof.”

Therefore the basic term of the Thompson lease would
normally have expired April 24, 1976. According to
Exhibit 36 (new) Group 1-38, final production ceased in
the Béntpath Pool on August 16, 1972. First injection,
though unauthorized, commenced July 31, 1974. Board
authority toc inject was granted on August 19, 1974 by
Board Order E.B.O. 64.

Mr. Giffen arqued that, regardless of the facts aof
the matter, Union did not designate the Bentpath Pool as
a storage area until it sent out a Notice of Determina-
tion as regquired in the agreement. This notice was not
sent to the Thompsons until December 28, 1977, and conse-
quently the basic term had expired. Further, Mr. Giffen
alleged that nc payments on account of storage were ever
made under the Thompsons' lease. He submitted that there
is no storage agreement affecting the Thompsons' land,

and that therefore the Andrew Thompsons have standing

before the Board with respect to section 21(2) and (3) of

the Act.



Union argued that Board Order E.B.O. 46 which was
issued by the Board March 16, 1972 effective March 20,
1972 had a "fundamental effect" on the agreement because
that Order provided through the Unit Operation Agreement
that so long as payments under the latter agreement were
made or tendered, the leased substances were deemed to be
produced and the lease was deemed to remain 1in full force
and effect. It was Union's position that all payments
called for in E.B.O. 46 have been duly and properly made
or tendered and have been accepted, therefore, the basic
term of the original lease has heen cxtendel and
continued.

The Board does not accept Mr. Giffen's arqument that
the effective date of designation of the storage area 1is
that given by Union in 1its Notice of Determination.

Union was clearly remiss in failing to inform the
Thompsons that the pool was to be designated as a storage
area, but 1t was Ontario Regulation 585/74 which desig-
nated the pool as a storage area on August 8, 1974, not
Union's notice. At the date of expiry of the basic term,
that is April 21, 1976, the lands in (uestion were being
used for storage and therefore under the provisions of
the agreement of 1956, the term was extended and
continued so long as the lands are used for storage. The
Board therefore finds the agreement to be valid and
binding and that the Andrew Thompsons have no standing
before the Board with respect to section 21 (Z2) and (3)

of the Act.



Expiry Dates of Other Leases

The Donald Cameron Sanderson lease with Union, in
the same form as that signed by the Andrew Thompsons, is
found at Tab 11, Exhibit 24. This agreement dated
July 7, 1969 had a basic term of five years. It was
amended by an 0il and Gas Grant Amending Agreement dated
September 25, 1970, thch essentially only amended the
payments under the original agreement. The basic term of
the agreement would have expired July 7, 1974, The
arguments of Mr. Giffen and Union are the same with
respect to Mr. Sanderson as they were with respect to the
Thompsons. On the date that the basic term would have
expired, there was no production from the Bentpath Pool
nor had the area been designated or used for storage
purposes. Board Order E.B.O. 46 incorporating the Unit
Operation Agreement was issued on March 6, 1972. The
Board agrees with Board counsel that paragraph 4 of the
Unit Operation Agreement kept the Sanderson lease alive
beyond the basic term provided in the original lease,
Therefore the Sandersons cannot be considered to be
Applicants before the Board for the purposes of
section 21(2) and (3).

On May 18, 1951 Archibald Turner executed an 0il and
Gas Grant with Union, again in the same form as that
signed by Andrew Thompson., The primary term was for 20

years, and unless there was production in paying



quantities or storage the term would expire on May 18,
1971. The Graham Turners obtained their land subject to
this égreement {the "Graham Turner Leasc").

Exhibit 88 shows the production histcry of the
Bentpath Pool. As indicated earlier, first production
commenced December 7, 1970 and continued during the
months of January, February, and March 1971. On April 1,
1971 the pool was apparently shut down for stabhilization.
There was no production from the pool between April and
October 1971 inclusive. Production resumed for the
months of tovember and December, ceased in January and
February and resumed in March and continued to August 16,
1972. On the specific date of May 18, 1971 no gas was
being produced from the pool.

Mr. Giffen argued that this lease expired on that
date and that order E.B.O., 46 could not revive it. On
the other hand Union submitted that since a producing gas
well had been completed on the Graham Turner property in
January 15, 1971, it would be appropriate to construe
"gas produced" as equivalent to or meaning the same thing
as “completion of a well capable of production in paying
guantities". On this basis Union argued that the Graham
Turner Lease was 1in fact a valid and subsisting lease on
the effective date of the issuance of the Board E.B.O. 46
and was continued in full force and effect pursuant to

the terms of that order.



Some background is necessary to place the events
relating to the operation of the Bentpath Pool in
perspective.

Union was prohibited by Ontario Regulation 396/70
from producing the pool without the consent of the
Minister of Mines and Northern Affairs (Exhibit 27,

Tab 33). By letter dated October 14, 1970 Union was
authorized on behalf of that Ministry to produce gas from
the pool providing that all the interests of the marties
were joilned not later than April 30, 1971. Union
produced gas during the months of January, February and
March 1971, as previously noted, with cumulative produc-
tion of 3.078 Bcf. The April 30 date was extended by
letter from the Ministry dated April 8, 1971 which was
filed as Exhibit 24 in the E.B.O. 46 hearing. The letter
reads in part as follows:

"l. Production from the Bentpath pool commenced
7 December 1970 and was temporarily
terminated 1 April 1971. Production from
this pool will commence again on or about 1
November 1971.

2. This Department's instructions to you,
dated 14 October 1970, include the
condition that all the interests in the
pool shall be joined for the purpose of
producing the well or wells not later than
30 April 1971, In view of the difficul-
ties which are being experienced in
respect of complying with The Ontario
Municipal Act, this date is being extended
to 15 June 1971. If unitization of the
pool has not been voluntarily agreed to by
all parties concerned, the matter 1s to be
referred to the Ontario Energy Roard for
compulsory unitization.



Why the period was extended to only June 15, 1971,
when Union apparently had no intention of recommencing
production until November 1, 1971 was not explained at
that hearing.

Union did not apply to the Board for unitization
until July 30, 1971. The matter was heard in Sarnia on
October 28, 1971 and was resumed again on December 14,
1971. Reasons for Decision approving unitization were
issued on February 16, 1972 followed by an Order dated
March 6, 1972.

Meanwhile by letter dated November 9, 1971, the
Minister again extended the time for production, this
time to December 15, 1971. Apparently production resumed
upon receipt of that letter and continued to December 15,
1971. No subsequent production took place until the
Board Order was issued in March, 1972.

There were two periods, therefore, when Union had no
authority to produce gas from the Bentpath Pocl - the
first June 15 to November 9, 1971, inclusive, and the
second December 15, 1971 to March 6, 1972 inclusive.
During those periods production did not take place.
Between April 30 and June 15, 1971, Union could have
produced gas from the pool, nevertheless it decided not
to do so. When Mr. Newton was asked during E.B.O. 46
hearing for the reason for this, he replied as follows:

"Under our contract we were negotliating with

other interested parties, at that time we had

in mind under that contract trying to establish

production figures in the order of 3 BCF of
gas. We had reached slightly over that 3 BCF
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by the end of March 31, 1971, and that was,

having that in mind, we shut it in and we had

fulfilled the obligations we had intended to

execute at that time."

The situation therefore is that on May 18, 1971
Union could have produced gas from the pool in paying
quantities, and it was in a position to do so until
June 15, 1971. Thereafter, without Board Order or
further Ministerial authorization, Union was prohibited
from producing gas from that pool. The Board is not
impressed with Union's ingenious argument and in the
Board's view the hiatus following June 15 was sufficient
to terminate the Graham Turner Lease. The Board agrees
with its counsel that Board Order E.B.O. 46 could not
revive a lease which had already expired and therefore
the Graham Turners do not have a storage agreement with
Union. The Graham Turners therefore have standing before
the Board with respect to an application to determine
fair, just and equitable compensation under section 21
(2) and (3) of the Act. 1In the circumstances of this-
agreement, the Board finds that neither estoppel nor[
laches applies.

Subject to the above findings the Board agrees that
the Union o0il and gas leases which contained storage
provisions have been extended by Board Order E.B.O. 46 so

long as payments provided in the Unit Operation Agreement

were made.



The Plea of Unconscionability

Mr. Giffen's argument on unconscionability was short
and his pleadings were silent on this issue. Neverthe-
less the Board takes from his argument and the cases
cited by him that the Gas Storage Agreements were
unconscionable because the rental payment offer was
unreascnably low, Union's bargaining position was much
stronger than the landowners, and Union induced the
landowners to sign the Gas Storage Agreements with
promises that were not kept and by misrepresentation as
to the nature and content of the agreement. Mr. Tennyson
supported Mr. Giffen's argument on this‘issue.

In support of the allegation of unconscionability
Mr. Giffen cited the evidence, which he stated is uncon-
tradicted, that fair market value of the least cost
alternative to Union would be $1,950 per acre per annum
in 1980 and that in contrast Union is paying the
Applicants a mere $7.00 per acre per annum in perpe-
tuity. For reasons detailed in Part III hereof the Board
does not agree with Mr. Giffen's submission as to fair
market value., His reliance on this evidence to support
the allegation of unconscionability is, therefore, ill-
founded and his argument is rejected by the Board.

An analysis of the table prepared by the Central
Ontario Appraisals (Exhibit 103) indicates that in the

period 1972 to 1974 Union's payment of $5.00 per acre per



annum to landowners in the Bentpath Pool was neither the
highest nor lowest payment among lessees for gas storage
rights in Lambton County, nor was it the highest or
lowest paid by Union to its lessors. The Board does not
find that "the total facts in this matter shriek of
unconscionability."” It cannot be said that the land-
owners were coerced into signing the agreement, in any
way, or prevented from obtaining independent advice, or
that the amounts paid to them under the various lease
agreements were out of line with payments being made to
other landowners in the same general vicinity for the
same type of rights at that time. 1In short, the Board
concludes that the evidence does not support a finding of
unconscionability.

The parties having standing before the Board on the
issue of compensation therefore are the Higgs, the Smits,
the Township of Dawn, Achiel Kimpe, and the Graham

Turners.



PART III

Compensation

Effect of Board Order E.B.O. 46 on
Storage Payments

It was claimed on behalf of the Kimpe Applicants
that certain payments that they were entitled to under
the various leases and agreements had not been received
and as such the agreements should be declared void.
Evidence was submitted detailing the payments made by
Union to each landowner and in addition, Mr. Giffen
called Mr. Bowman, who had analyzed payments made to the
McFaddens, Thomases and Turners.

The evidence before the Board is that although
several of the Applicants had expressed their concern
that the payments were insufficient, there was no
evidence‘filed to show that they had in fact objected to
Union changing the payments from 'in advance' to
'in arrears', or that they considered that payments were
not being made at all under any lease or the Gas Storage
Agreements. In any event, the Gas Storage Agreement has
no penalty in the event of failure of the Lessee to
comply with the terms of the agreement. And under the
Union oil and gas leases which included storage, the

lessor was required to give Union thirty days notice



of any default so that it could be removed before the
lease could be declared void. Since such notice was not
given by the lessors prior to this proceeding, the Union
lease agreements cannot be considered void for reasons of
non-payment. The Board concludes, therefore, that none
of the leases or the Gas Storage Agreements 1is voidable
on the grounds of non-payment.

The Act requires the Board to determine the amount
of compensation payable to the owner of storage rights
which are not subject to agreement. The Board agrees
with its counsel that the Board is not a collection
agency, but since the landowner's storage rights were
taken as of July 31, 1974, the date of first injection,
the period from 1974 to 1982 must be considered and
recognition must be given to payments that have already
been made by Union. A determination of outstanding
compensation due to an Applicant necessitates an analysis
of payments to determine under which leases, agreements
or Board Orders they were made.

In reviewing the amounts that have been paid by
Union under the various agreements, it appears that
payments were made in full under the individual agree-
ments prior to Board Order E.B.O. 46 being issued and
also under Union's interpretation of the Unit Operation
Agreement that formed part of Board Order E.B.O. 46.
However, it 1s questionable whether payments gnder the

Gas Storage Agreements have actually been made by Union.
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The Gas Storage Agreements assigned the storage
rights to Union with compensation set at $5.00 per acre
per year, payable annually in advance, on the anniversary
date of the agreement. Five out of the eight Gas Storage
Agreements were dated May 1, 1970, two on May 5, 1970 and
one on April 29, 1970. Payments were made in accordance
with these agreements for the periods 1970 to 1971 and
1971 to 1972,

Board order E.B.O. 46 was issued on March 6, 1972,
and, the Board, at page 12 of its Reasons for Decision in
E.B.O. 46, made reference to Union's proposed payments
under the Unit Operation Agreement and noted that:

"These payments are in substitution for all

payments under the petroleum and gas production

leases and gas storage agreements and appear to

have been designed to remove the inequity

between the Union and Imperial lessors arising

from the fact that the Union lessors signed

away their storage rights for no present

consideration other than the holding rental

under the production leases, whereas the

Imperial lessors are compensated not only by

the holding rental under the production leases,

but also by the separate storage rental under

the Union gas storage agreement.”

Union concluded that the Board Order amended both
01l and gas leases and Gas Storage Agreements so that
payments were no longer made in accordance with the
agreements that had been signed, but were now made in
accordance with Union's interpretation of the terms of
the Unit Operation Agreement (See page 19 herein). Those

landowners with acreage in the participating area

received royalties as gas was produced and those outside
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the participating area received the minimum annual
rental, in arrears. It will be noted from page 19 herein
that the applicable section of the Unit Operation
Agreement requires that the lessors be paid by the lessee
not later than the 31st day of January, next following,
an amount per acre that will bring the total received
from rovalties and any payments for underground storage
rights trom any source up to a minimum of $7.00 per acre
per year for that land within the unit area and $5.00 per
acre per yvear for land outside the unit area. This does
not amend the Gas Storage Agreements but provides for a
common minimum payment to all landowners.

It should be noted that neither the Board's Reasons
for Decision nor the Order in E.B.O. 46 amended the Gas
Storage Agreements or specifically approved or required
any adjustment to the timing of payments under the Gas
Storage Agreements. This is not surprising, since Union
had indicated during the course of that proceeding that
it considered storage and compensation for storage to be
outside the Board's jurisdiction in that particular
proceeding. In the subseguent proceeding that dealt with
the designation of the Bentpath Pool as a storage area,
E.B.O. 64, the agreements were referred to, but again
neither the Board's Order, nor the Reasons for Decision
altered or amended those existing Gas Storage Agreements.

Reference to the remittance vouchers used by Union,

show that prior to 1977, the terminology used was



"Expires indef. Not advanced. Unit agreement Bentpath
Pool Unit." From 1977 onwards, the terminology is
similar, except the words "unit agreement" are replaced
with “storage payment", followed by the Gas Storage
Agreement number for each landowner. Although the
terminology changed in 1977, the amount paid by Union to
the landowners was still calculated in accordance with
the Unit Operation Agreement approved in E.B.O. 46.

The evidence before the Board, therefore, is that
the Gas Storage Agreements have not been amended by any
action of the Board or the lessors, and as such $5.00 per
acre per annum should have been paid to the lessors in
advance. Nor does the evidence show that the level of
compensation for storage rights was set at $7.00 per acre
per annum as alleged by Union. ©Oil and Gas leases taken
by Union that included storage were amended by E.B.O. 46
and as such it appears that payment was made under those
leases. The landowners without storage agreements have
in fact, received payments under the Unit Operation
Agreement. Since the Unit Operation Agreement estab-
lished the minimum payment under the o0il and gas leases,
but could not establish compensation for storage since
that matter was not before the Board, then these
landowners have not received any payment for storage from
July 31, 1974 to date.

In summary then, the Board finds that Board Order

E.B.O. 46 did not amend or alter the payments to be made



for gas storage rights to those landowners who had signed
Gas Storage Agreements, nor did it directly or indirectly
set the level for gas storage compensation at $7.00 per

acre per year,.



Principles of Compensation

The Applications by the landowners were made
pursuant to section 21 of the Act. That section provides
that an appeal from a determination of compensation by
the Board must be to the Divisional Court under
section 33.of the Expropriations Act R.S5.0. 1980 C. 148.

Since the above acts include several cross-
references one to the other, it became an issue in this
proceeding whether the Board should make its decision on
compensation solely on the basis of the Ontario Energy
Board Act, or whether the Expropriations Act, or
particular sections of that act, or the common law should
influence its decision.

Union noted that the Board, in at least two Reasons
for Decision issued in designation proceedings, has
stated that approving the designation of an area for
storage has the effect of expropriating storage rights
from those within the area who had not signed a storage
agreement. Union argued that these Board decisions
together with section 2 of the Expropriations Act,
require that the determination of compensation by the
Board be undertaken using the general principles of
compensation as set out in section 14 of that act. Union
also argued that the procedural requirements relating to
storage matters before the Board were governed by

section 35 of the Ontario Energy Board Act.



Mr. Giffen, for the Kimpe Applicants, considered
that the Board, having been given the widest powers by
the Legislature to deal with compensation and such
matters as agreements, should determine fair, just and
equitable compensation without recourse to the principles
that are intended to govern the determination of
compensation under the Expropriations Act.

He submitted that Union was not in a position to ask
the Board to take the Expropriations Act into considera-
tion since Union had not complied with the procedures
specified in that act. He pointed out that the courts in
the past have required a strict compliance with the
procedural requirements of expropriation statutes and
argued that since Union had not complied with the
procedures set out in the Expropriations Act it would
have to start the process all over again if it wished to
apply any portion of the Expropriations Act to the
determination of compensation.

The difference between the "taking" of property,
generally dealt with in expropriation proceedings, and
the "entering" and "use" terminology used in section 21
of the Ontario Energy Board Act, was noted by
Mr. Giffen. He argued that "entering and use" was not an
expropriation and that the Board should set "fair, just
and equitable compensation" as required by section 21(2).
He agreed with Union that the procedural reguirements for
storage matters were governed by section 35 of the

Ontario Energy Board Act.
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Mr. Tennyson's submission on behalf of certain
landowners in the Payne Pool area generally endorsed the
arguments of Mr. Giffen and in particular dealt with the
principles of compensation. He submitted that the Board
should consider all the issues of compensation and not
limit itself so}ely to the narrow grounds of the law of
expropriation. These landéwners were concerned that the
Legislature, through the provisions of the Ontario Energy
Board Act, has "taken away the rights of the private
landowners to sell this gas storage resource to the
highest bidder in a free and open market". They, there-
fore, asked the Board to take the statutory limitations
imposed by the Act on their ability to sell their rights
into consideration when fixing fair, just and equitable
compensation.

Board Counsel traced the numerous amendments to both
acts and concluded that the Ontario Energy Board Act
governs as far as the procedure to be followed is con-
cerned, but that the principles set down in sections 13
and 14 of the Expropriations Act should be followed in
establishing the level of compensation.

The Board having reviewed the evidence and the
arguments of all counsel, concludes that it has two
issues to decide in order to establish what principles or
precedents should guide it in setting compensation. The
first is whether the taking of the landowners storage

rights constitutes expropriation, the second is the



extent to which the relevant statutes and the common law
should be considered by the Board in determining
compensation.

The Board, in Reasons for Decision E.B.O. 64, stated
that the granting of Union's application had "the effect
of expropriating the storage rights" of two private land-
owners and the Township of Dawn. It would therefore seem
that the Board, at that time, considered that the taking
of storage rights was akin to an expropriation.

Subsequent to the designation of an area as a
storage pool, a Board Order appoints an exclusive
operator. In the case of Bentpath, it was Union. Once
such an order has been issued storage rights that have
not been assigned to the operator have no value to the
landowner because he cannot independently use them. In
effect they have been taken from the landowner without
his consent. The definition of "expropriation" in the
Expropriations Act includes "the taking of land without
the consent of the owner by an expropriating authority".
In the same act, "land", is defined to include "any right
or interest in, to, over or affecting land". 1In this
éase the subject is a "right or interest in" land, and
Union is in effect the expropriating authority through
the approval of the Board.

The Board has concluded that the distinction between

"entry and use" and "taking" referred to by Mr. Giffen
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is really a distinction without a difference in this case
and that for all practical purposes the landowner's

rights have been expropriated.

The sections of the Expropriations Act that appear
to have relevance in this matter are section 2(1)

and (4), section 4(1) and (2) and section 12. These are

as follows:
Section 2:

"(1l) Notwithstanding any general or special
Act, where land is expropriated or injurious
affection is caused by a statutory authority,
this Act applies.

"(4) Where there is conflict between a provi-
sion of this Act and a provision of any other
general or special Act, the provision of this
Act prevails.”

Section 4:

"(1) An expropriating authority shall not
expropriate land without the approval of the
approving authority as determined under
section 5.

"(2) Subsection (1) does not apply to an
authorization of the Ontario Energy Board under
the Ontario Energy Board Act in respect of
storage of gas in a gas storage area or to an
expropriation authorized under section 49 of
that Act.”

Section 12:
"Section 21 of the Ontario Energy Board Act

applies in respect of the use of designated gas
storage areas."

The Board considers that section 2 expresses the
intent of the Legislature that the Expropriations Act
should apply in all cases where a property owner could be

deprived of property, or rights associated with that

property.



The Board is also satisfied that sections 4 and 12
of thg Expropriations Act would preclude any application
under that act with respect to matters associated with
the storage of gas. Those sections also establish the
Board as the approving authority for gas storage designa-
tion and pipeline expropriations. Mr., Giffen is, there-
fore, in error in suggesting that Union would have to
start expropriation proceedings under the Expropriations
Act before the remaining applicable provisions of that
act can be considered.

Section 21(1) of the Ontario Energy Board Act estab-
lishes the Board's power to authorize a person to inject,
store, and remove gas and section 35 of the Act sets out
the procedures to be followed with respect to the desig-
nation of a gas storage area. Since the application by
Union that resulted in the designation of the Bentpath
Pool as a storage area was brought under these two
sections of the Act, the Board concludes that the correct
procedures have been followed and that those procedures
do not preclude the consideration of the Expropriations
Act in this proceeding.

Section 21(4) of the Act 1is as follows:

"(4) An appeal within the meaning of section 33

of the Expropriations Act lies from a deter-

mination of the Board under subsection 3 to the

Court of Appeal, in which case that section
applies and section 32 of this Act does not

apply.”
This section makes it clear that the Legislature

intended that an appeal from a determination of



compensation by the Board would be to the Divisional
Court under section 33 of the Expropriations Act.

On the basis of the foregoing the Board has
concluded that the determination of fair, just and
equlitable compensation must include recognition of the
principles contained in the Expropriations Act.

During this proceeding many cases were cited by the
participants, with a view to establishing the state of
the common law with respect to the determination of
compensation for an expropriation. The Board does not
consider it 1s necessary to summarize the various cases
that were cited but believes that the case of Farlinger

Developments Ltd. v. Borough of East York (1973},

5 L.C.R. 95, 127 (LCB); varied (1975), 8 L.C.R., 112
contains one of the most recent and perhaps the most
explicit interpretation of section 14 (1) of the Expro-
priations Act that has been expressed by the courts. . In
that case the Ontario Court of Appeal held that "In an
expropriation there are really two fundamental steps, the
first is to determine the highest and best use of the
property expropriated and the second is to fix the
compensation awarded to the owner based on such use."

The definition of “highest and best use" was quoted from
a previous hearing of the Ontario Land Compensation Board
as "the highest economic use to which a buyer and seller,
each willing and knowledgeable, would reasonably

anticipate the lands would probably be put.”



In this proceeding the issue is of course the
compensation that should be payable for storage rights
rather than the outright acquisition of land. Neverthe-~
less, the Board is satisfied that recognition must also
be given to the established common law with respect to
expropriation matters.

With respect to the probability of the use of those
storage rights, it must be remembered that the applica—
tion by Union in 1974 was for the designation of the
Bentpath Pool area as a natural gas storage area. It
was, therefore, almost a certainty rather than a proba-
bility that the highest and best use of the subterranean
void under the designated area would be for the storage

of natural gas.



Bentpath Compensation

It is clear in this proceeding that the Applicants
are dissatisfied with the treatment accorded them by
Union. This dissatisfaction apparently results from
their belief that the payments for storage rights
received to date, the offer made when they were asked to
sign the Gas Storage Lease Agreement and the subsequent
offer of $12.36 per acre per year, were all inadequate.

Section 21, subsections (2) and (3) of the Act,
which provide for a landowner's right to compensation for
gas storage rights, read as follows:

"(2) Subject to any agreement with respect

thereto, the person authorized by an order under

subsection (1),

(a) shall make to owners of any gas
or oil rights or of any right to
store gas in the area fair, just
and equitable compensation in
respect of such gas or oil rights
or such right to store gas; and

(b) shall make to the owner of any
land in the area fair, just and
equitable compensation for any
damage necessarily resulting from
the exercise of the authority
given by such order.

(3) No action or other proceeding lies in

respect of compensation payable under this

section and, failing agreement, the amount

thereof shall be determined by the Board."

Under Part II.of -these—Reasons for Decision the
Board has concluded that Ximpe, the Graham Turners, the
Higgs, the Smits and the Township of Dawn all have

standing before the Board in this proceeding and as such

they are entitled under section 21(3) to have the Board



determine the amount of compensation that should be paid
for their rights to store gas. Those landowners that
have agreements have no standing before the Board in this
proceeding, and Union is legally required only to pay the
amount of compensation required by such agreements. For
obvious reasons it 1s desirable that all landowners in a
pool be treated equally and the Board would encourage
Union tc adopt a uniform treatment for all landowners in
the Bentpath Pool. It recognizes, however, that it does
not have the jurisdiction to order Union to do this.

In weighing the evidence and determining the amount
of compensation that should be paid, the Board has taken
into consideration the requirements of the Act that such
compensation should be "just, fair and equitable".

The Board has also accepted that the principles
established in the Expropriations Act should be
considered in its determination of the compensation
payable to the landowners. The sections of that act
which contain those principles are sections 13 and 14
which are as follows:

"13.(1) Where land is expropriated, the expro-

priating authority shall pay the owner such

compensation as 1is determined in accordance

with this Act.

(2) Where the land of an owner is expropriated,

the compensation payable to the owner shall be

based upon,

(a) the market value of the land;

(b) the damages attributable to
disturbance;



(c) damages for injurious affection;
and

(d) any special difficulties in
relocation,

but, where the market value is based upon a use
of the land other than the existing use, no
compensation shall be paid under clause (b) for
damages attributable to disturbance that would
have been incurred by the owner in using the
land for such other use.

14.(1) The market value of land expropriated is
the amount that the land might be expected to
realize 1f sold in the open market by a willing
seller to a willing buyer.

(2) Where the land expropriated is devoted to a
purpose of such a nature that there is no
general demand or market for land for that
purpose, and the owner intends in good faith to
relocate in similar premises, the market value
shall be deemed to be the reasonable cost of
equivalent reinstatement.

(3) Where only part of the land of an owner is
taken and such part is of a size, shape or
nature for which there is no general demand or
market, the market value and the injurious
affection caused by the taking may be
determined by determining the market value of
the whole of the owner's land and deducting
therefrom the market value of the owner's land
after the taking.

(4) In determining the market value of land, no
account shall be taken of,

(a) the special use to which the
expropriating authority will put
the land;

(b) any increase or decrease 1in the
value of the land resulting from
the development or the imminence
of the development in respect of
which the expropriation is made
or from any expropriation or
imminent prospect of expropria-
tion; or

(c) any increase in the value of the
land resulting from the land
being put to a use that could be



restrained by any court or is
contrary to law or 1is detrimental
to the health of the occupants of
the land or to the public
health."

During these proceedings a number of methods of
determining compensation, or the market value of storage
rights, were proposed by those participating. As a
result, the Board was presented with an extremely wide
range of possible values, each being supported by a
witness who was considered to be an expert in his field.

Union submitted that the calculation of the market
value should be based on the report prepared by the
Board and submitted to the Lieutenant Governor in Council
in 1964. In that report the Board cdncluded that
compensation should be based on the performance rating of
a pool and suggested three ratings; excellent, good and
fair. The value proposed per million cubic feet of
capacity for each of these ratings was 30¢, 27.5¢ and 25¢
respectively, with the total value being distributed to
the landowners in proportion to the land owned by each to
the productive acreage in the designated area. Union,
having rated the Bentpath Pool as "good", had determined
that $12.36 per acre per annum should be offered.
Revising the rating to "excelleﬁt" caused Union, in its
argument in this proceeding, to increase the offer to
$13.48 per acre per annum.

Throughout the hearing the Kimpe Applicants relied

heavily on the value as presented in the Havlena Report

prepared by their consultants, Messrs. Friedenberg,



Havlena and Ruitenbeek. The Havlena Report, filed as
Exhibit 63, included a determination of the annual rental
value for storage rights in the Bentpath area and a value
for purchasing the property including storage rights.
Values were calculated for each of the years 1974 to 1981
and the annual rental per acre varied from a low of $425
in 1976 to a high of $3,049 in 1979. The outright
purchase price per acre varied from a low of $4,192 in
1976 to a high of $28,818 in 1979.

In argument the Kimpe Applicants still favoured the
Havlena method but now suggested that other methods which
were not presented to the Board during the hearing might
be acceptable. Seven methods were proposed by Mr. Giffen
and in his order of preference these required that the
Board:

1) either accept the Havlena Report as filed with
the rental calculated for each year being
reduced by one-half to provide for an equal
sharing between the landowners and Union's
customers (i.e. for 1981 the Havlena calculated
rental rate of $1797.00 per acre per year would
be reduced to $898.50), or use that Report as
the basis for determining the appropriate
annual compensation for each year;

2) determine compensation essentially as 1) above
except that the amount would be determined for

a three-year period instead of each year;



3)

4)

5)
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base compensation on the sales by one company
to another of operating pools such as
Wilkesport and Terminus, with the compensation
so determined being adjusted to reflect
inflation for each year in question;

recognize that Union has storage capacity to
meet some 40 percent of its annual gas sales
and on this basis, instead of halving the
annual amounts produced by the Havlena Report,
reduce them to 40 percent;

allow compensation to track changes in amounts
paid for oil and gas leases. It was claimed
that since oil and gas leases have increased
from $1 per acre in the 1960's to approximately
$25 today, the $7.00 per acre currently being
paid for Bentpath should be increased by

25 times to $175 per acre per year. Further.
adjustments should be made in the future as
changes in o0il and gas leases occur and for any
inflationary trends;

update the recommendations in the Board's 1964
report. It was suggested that an escalation
equal to the increase in the price of natural
gas in Eastern Canada since 1964 would produce
appropriate rental figures for today. They
calculate that the $13.48 would be increased to

$94.54 per acre per year for Bentpath at



current gas price levels. The figure would, of
course, increase as the price of natural gas
increases;
7) alternatively, update the 1964 report using
an assumed rate of inflation for the years
since that report was issued. They suggest
10 percent per year inflation would be a
reasonable average and on this basis the Kimpe
Applicants calculated a rate for Bentpath of
$§75 per acre per year for 1982. This would of
course be increased annually in accordance with
the annual rate of inflation.
Board counsel filed a study that had been prepared
by Central Ontario Appraisals and called Mr. Mason
and Mr. Kylie of that company to testify. The study
examined several approaches but finally recommended a
method for the determination of what the authors
considered to be fair, just and equitable compensation
for the rights to store gas in the Bentpath Pool. This
method consisted essentially of determining the fee
simple value for the property based on other property
sales in the area and an annual rental rate based on that
fee simple value. Mr. Mason considered that the annual
rental payable for storage rights should be a maximum of
50 percent of the fee simple rent. For the year 1981,

the Central Ontario Appraisals method produced a fee



simple rental of $67.92 to $84.90 per acre per year soO
that the maximum storage rate would be $33.96 to $42.45
per acre per year.

Throughout the proceedings, Mr. Giffen characterized
his clients as being uninformed and without bargaining
power at the time that they signed agreements with
respect to storage. He suggested that lack of knowledge
caused his clients to sign agreements which provided for
an inadequate level of compensation. In this respect it
is interesting to note that having now received the
opinions of several experts on the subject, the Board is
faced with a somewhat astonishing range of proposals for
compensation, all deemed by knowledgéable people to be
appropriate for the Bentpath Pool area.

Mr. Giffen, who has now had over two years'
experience and the advice of numerous experts, presented
the Board with seven alternatives for 1981 ranging from
$68.13 to $898.50 per acre per vyear. Union, although it
has been in the business of storing gas for many years,
did not express any corporate opinion, but chose to rely
on the Board's 1964 report on storage in Ontario. Board
Counsel submitted that the Mason evidence be used as a
guide only and, on the basis of the increase in rates
paid by Tecumseh and changes in the Consumer Price Index,
they recommended that the compensation range found by the
Board in 1964 be increased. They alsc submitted that the

Board should determine the level of compensation for two
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periods, and recommended that it should be between $15.00
and $25.00 from July 31, 1974 to July 31, 1982 and
between $25.00 and $40.00 from July 31, 1982 to July 31,
1987.

It is apparent that the "knowledge" that Mr. Giffen
alleged was not previously available to his clients is
subjective in that the evidence now before us indicates
that its aquisition does not lead to one irrefutable
value but, depending on the viewpoint, to a very wide
range of possible values. The Board can only conclude
that lack of knowledge was in reality a minor factor in
the total dissatisfaction of the landowners.

The wide variation of expert opinions now faced
the Board in this case is not unique. In the appeal

arising from Runnymede Development Corporation v. The

Minister of Housing, (1978) 20 O.R. (2d) 559, affirmed 18

L.C.R. 65 [C.A.]. The court at page 564 referred to the
Land Compensation Board's difficulty;

"The Board finds it difficult to comprehend how
two sets of knowledgeable appraisors having the
same information as to planning and services,
and having available the same records of sales
which may be relevantly comparable to the
subject properties, can arrive at values for
413 acres of raw land, which, taking the higher
and lower of the values in evidence, shows a
difference of almost $5 million."

The Court in its decision noted that "it was the
Board's responsibility to weigh the conflicting evidence
and act upon the evidence that it found to be credible

and persuasive." It also pointed out that the Land



Compensation Board was not obliged to accept the whole of
the evidence of any witness and could refuse to accept
part of the opinion of certain witnesses. The court
concluded that.the inferences made by the Land
Compensation Board "were reasonable in the face of the
difficult and conflicting body of evidence it had to deal
with," and dismissed the appeal.

In weighing the evidence before it, this Board must
now examine each of the alternatives proposed by the
participants, in light of the principles and common law
referred to in the preceding section.

Section 13 of the Expropriations Act requires that

landowners receive compensation based on the market value

~»

of the land, but where the market value of the land 1is
based upon the use of the land other than existing use,
no compensation shall be paid for damages attributable to
disturbance. Section l4 of that act defines the market
value of the land as the amount that a willing seller
might expect if the land were to be sold to a willing
buyer in the open market. The determination of market
value of land, however, cannot take account of any
special use to which the expropriating authority will put
the land, or to the effect on value of the imminence of
any development. Section 13 clearly recognizes that
market value can be based on a use other than the
exlsting use, whereas section 14 specifically bars the ;

value of land being based on the special use intended by



the exproriating authority, or the change in the value
resulting from the imminence of such a development.
The relevent principle in common law has been

referred to as the Pointe Gourde Rule the purpose of

which was stated in Wilson et al v. The Liverpool City

Council, [1971] 1 All E.R. 628 as being:
"... to prevent the acquisition of the land
being at a price which is inflated by the very
project or scheme which gives rise to the
acquisition."
This rule, however, 1s not interpreted by the courts
as restricting the determination of market value to that

of value to the owner, or to eliminate consideration of

the future potential for the land. In Fraser v. The

Queen, [1963] S.C.R. 455, Richie J. referred to the

decisions in Cedars Rapids Manufacturing and Power Co.

v. Lacoste; Fraser v. City of Fraserville; and Pointe

Gourde Quarrying and Transport Co. Ltd. v. Sub-Intendant

of Crown Lands as the leading authorities usually quoted

in support of the contention that potential value over
bare ground could not be considered if solely related to

the purpose for which the land was expropriated. He went

on to say:

"None of these cases 1s, in my opinion,
authority for the proposition that a hitherto
undeveloped potentiality of expropriated
property 1s to be entirely disregarded in
fixing the value of that property for compensa-
tion purposes on the ground that the expro-
priating authority 1is the only present market
for such potentiality and that it has developed
a scheme which involves its use. These cases
do, however, make it plain that the amount
fixed by way of compensation must not reflect



in any way the value which the property will

have to the acquiring authority after

expropriation and as an intregral part of the

scheme devised by that authority.”

With respect to the seven proposals submitted by the
Kimpe Applicants for determination of market value, the
Board notes that the first two are based on the Havlena
Report. This Report established for each year what the
authors termed the "value" of the Bentpath Storage Pool
by an economic analysis of the market conditions and the
alternative methods that Union might use to meet the
demands of its customers if storage were not available.
They concluded that purchasing from TransCanada PipelLines
under various rate schedules would be the least cost
alternative and calculated the cost addition that would
be involved were Union to adopt that alternative. This
additional cost was considered to be the value of storage
and the annual value or rental was determined from this
on a per acre basis and the purchase value was determihed
by discounting the yearly value by rate of return.

The Board considers that the values produced in the
Havlena Report are a measure of the gross margin, or
contribution, to Union as a result of the use of
storage. This margin could not be realized without
Union's distribution system and Union's customers. It
clearly 1is a calculation of the value of the storage
rights to the expropriating authority, namely Union. It

has been noted that the consultants made no claim that



the value determined in the Havlena Report was that which
might be paid in the open market to a willing seller by a
williné buyer.

The methodology used in the Havlena Report was
largely unchallenged in this proceeding and the Board
does not propose to deal with it in detail. It should be
noted, however, that the application of that methodology
to other companies, such as Tecumseh which purchases no
gas other than for compressor fuel, or Consumers' Gas
Company Ltd., which has little storage, would produce
substantially different values for storage rights, even
in the same area.

The Board concludes that the methodology used in the
Havlena Report is limited in application and fails to
comply with the principles established both in the
statute and in common law and as such cannot be used for
the determination of the market value or of compensation
for storage rights.

The Kimpe Applicants' third preference requires that
the Board determine compensation on the basis of a
comparison with prices that are being paid by storage
companies to acquire pools from other companies.

Mr. Giffen also requested the Board to recognize the one
case in Michigan where landowners organized and forced
the utility to pay a higher price. The Kimpe Applicants
claim that thé prices paid by a storage company for gas
storage rights reflect the market value and point out

that in such a sale both parties are knowledgeable.
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The Board will disregard the Michigan case for two
reasons. First, the transaction was not between willing
parties, rather the utility was "driven" to meet the
demands by the circumstances of that time. Second, the
law in Michigan is different from the law in Ontario.

The Board is of the opinion that there is no
similarity between the outright purchase by one company
from another of an assembled pool area or an operating
pool area, and the rental of storage rights from a land-
owner. In acquiring new storage rights from a landowner
in an unexplored area it 1is the operating company, not
the landowner, that incurs a risk that the area may not
be suitable for storage, that market conditions may not
permit economic development and use of the area for
storage, or that after development the costs involved
with operation of the particular pool may be too high.
However, when a company purchases an assembled area most,
if not all, of this risk has already been borne by
others. The purchasing company generally has available
to it geological information, the drilling experience
associated with the pool and data relating to the
production and operation of the pool. This information
normally forms part of the sale from one company to the
other and it can effectively eliminate much of the
initial risk associated with development of the pool for

storage. The value that the two companies place on the



geological and operating data, the assembly of a pool
area, or any residual risks appears to the Board to be
quite separate from the annual rental paid to landowners
for storage rights, which rental continues to be paid to
landowners regardless of change of ownership.

From the above it is apparent that the price paid by
one company to another for the right to operate a parti-
cular pool has no bearing on the market value of storage
rights. The Board, therefore, rejects this as a method
of determining market value.

The Kimpe Applicants' fourth method of fixing
compensation again relied on the Havlena Report and for
reasons stated above the Board rejects this as a reason-
able method of determining market value or compensation.

With respect to the fifth method proposed by the
Kimpe Applicants, it should be noted that when the Board
aéproved $7.00 per acre per year in E.B.O. 46, it pointed
out that it was to be a total figqure including all
payments received for oil and gas rights and storage. In
addition there is no evidence before the Board that
demonstrates that the rental for oil and gas rights is
related to the rental for storage rights. It would,
therefore, be inappropriate to use the $7.00 as the base
figure, and to increase this in the manner proposed by
the Kimpe Applicants.

In view of the variation in payments required under

the original oil and gas leases and since E.B.O. 46



specifically amended these leases, the Board considers
this approach to be inappropriate in the circumstances.

The sixth method proposed by the Kimpe Applicants
seems to suggest a link between the value of storage
rights and the price of natural gas in Eastern Canada.
The price of gas at the Toronto city gate is now set by
the Canadian Government under the Petroleum Administra-
tion Act and is outside the control of both Union and
TransCanada PipeLines. The Board cannot accept that
changes in the level of tax imposed on all Canadians
through gas sales, or the imposition of a Canadianization
tax, should have any impact on the value of storage
rights in Ontario, nor that increases in the cost of gas
should impact directly on storage rights or their value.

The Board can find no support for the claim that
there is such a relationship between the price of gas
and the market value of storage rights and so rejects
this proposal.

The seventh and final method proposed by the Kimpe
Applicants suggests that Union's offer of $13.48 per acre
per year be increased annually on the basis that the
annual average rate of inflation has been about
10 percent for the 1974 to 1982 period. There was,
however, no evidence filed to show that market value of
storage rights has any relationship with the‘rate of
inflation or with changes in the Consumer Price Index.
The Board, therefore, rejects this approach'as a method

of determining compensation for storage rights.



The study prepared by Central Ontario Appraisers and
submitted by Board counsel in this proceeding contained
the recommendation that the market value of storage
rights should be determined by the Board using the rental
rate developed from fee simple value of the land.
Implicit in this method is the assumption that the value
of storage rights bears some relationship with the wvalue
of the land. In argument, Board counsel did not
recommend that the Board adopt the approach proposed by
Central Ontario Appraisers but suggested that it could be
of some guidance to the Board.

The Board has reviewed the method recommended by
Central Ontario Appraisers and concludes that there is no
justification for the assumption that there is any
correlation between the fee simple value of the land and
the market value of the stofage rights. It 1s understood
from the evidence before the Board that none of the
properties in the Bentpath Pool area was purchased for
the storage potential but for the use of the top few
centimetres of the land and any buildings thereon. That
0il and gas was later discovered under such property must
be considered a windfall to a landowner who has incurred
no expense, expended no effort, and has not been exposed
to any financial risk. Similarly, if the pool should
later prove to be suitable for storage then this must be
considered as an additional windfall. The use of the top

few centimetres of soil has not been affected in any way,
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except for those landowners where wells have been
drilled, and in those cases only a few square metres of
surface are required,

The evidence presented by the real estate appraisers
suggested that the difference in value per acre for land
located in a storage pool area, compared to land located
outside a storage pool area, 1s insignificant. The
Board, therefore, concludes that the presence of storage
is not detrimental to land values, and that a reasonable
level of rental rates for storage rights does not cause
land values to inflate.

The Board agrees with its counsel that the Central
Ontario Appraisers method is not suitable for the
purposes of determining compensation in these circum-
stances.

The Board's responsibility in this procedure is to
determine the compensation that would have been fair,
just and equitable at the time that the storage rights
were effectively expropriated from the landowners, that
is July 31, 1974. The Board considers that it must also
determine if the compensation continues to be fair, just
and equitable as of the present and to make any adjust-
ments that it considers necessary.

The offer made by Union to the landowners of the
Bentpath Pool was based on the Board's 1964 report; a
report that was based on data that was some ten years out

of date as of the date of expropriation of the storage
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rights, and is currently some 18 years out of date.
Since much of the basic rationale with respect to storage
remains unchanged, the Board's report is of considerable
assistance. However, it must be recognized that values
in general have increased during the intervening years.
When considering the Board's 1964 report, it should
also be recognized that the report was the response to a
reference of the Lieutenant Governor in Council that
required the Board "to adjudicate on and examine and
report on the following questions respecting energy:

"l. Payments with respect to storage of
gas in designated gas storage areas.

2. Terms and conditions of Gas .and 0il
Leases.

3. The Gas and 0Oil Leases Act."

The Board was, therefore, not dealing with a
guestion of expropriation of rights and due compensation,
and was not constrained by the requirements of any
statutes. The Board, in fact, declined to set specific
compensation for any pool, because the fixing of rates
for certain landowners in Dawn No. 156 Pool was to be the
subject of arbitration before the Board at a later date
and an appeal to the Ontario Municipal Board with respect
to the Payne Pool had yet to be heard. |

In essence, the Board in that report noted that
earlier settlements for storage rights represented an
annual rental of approximately 16 ¢ per million cubic

feet of capacity and the latest one prior to the 1964
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report had increased to approximately 19 ¢ per year per
million cubic feet. Using this as a basis and giving "a
good deal of weight to the increased use and usefulness
of storage during the past thirteen months," the Board
considered that rates should be substantially higher. It
concluded that pinnacle feef pools should be categorized
according to the performance ratings, namely; excellent,
good and fair, and that the rates per million cubic feet
of storage capacity, should at 30¢, 27.5¢ and 25¢ respec-
tively. The figure of 30¢ per million cubic foot of
storage capacity was used by Union to calculate the
figure of $13.48 per acre per annum which has now been
of fered to the Bentpath Pool landowners.

It 1s interesting to note that in 1964, the Board
was aware of a growing requirement for gas storage and
that it gave weight to this in recommending the rental
payments. This growing requirement appears to have been
reflected in some of the rental rates paid in Ontario.
Rates for the pools referred to as Dawn 1 and 2, desig-
nated formally in 1950, were apparently the subject of
prolonged negotiation between Union and the landowners;
subsequently resulting in an adjustment to $7.50 and
$6.00 per acre per annum respectively in 1957, made
retroactive to 1951. Union later responded voluntarily
to the Board's 1964 report by increasing rates to all
pools it operated for storage in accordance with the

Board's recommendations. The increase varied from $3.60
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to $8.88 per acre per year but Union did not respond to
the May 4, 1964 report until August 1, 1967. No further
increases in rental rates have been made by Union since
1967.

Tecumseh, on the other hand, appears to have shown a
greater willingness to adjust rental rates. The land-
owners in the three pools originally used by Tecumseh -
Kimball-Colinville, Seckerton and Corruna - received an
increase from $5.00 per acre to $6.00, $8.75 and $8.60
respectively in 1964. Although these rates did not
exactly correspond to those suggested in the Board's
report, being somewhat higher, they appeared to represent
a voluntary acceptance of the Board's concern that unit
capacity and quality of each pool should be recognized in
the pricing structure. In 1976 however, these rates were
voluntarily increased again to a uniform $15.00 per acre,
and in 1981 they were again voluntarily increased to a
uniform $21.50 per acre. Apparently Tecumseh concluded
that a differential based on pool performance was no
longer justified.

In course of the study undertaken by Central Ontario
Appraisers, a survey was made of gas storage lease
agreements entered into between landowners and various
companies in Lambton County. They concluded that the
wide range of acreage rates paid was such "that no
logical conclusion as to 'fair, just and equitable

compensation' can be obtained from the leases." The
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Board agrees with this observation, but considers that
the survey data does produce some useful information. Of
significance is that there were some eleven companies
actively seeking storage rights in the county during the
years covered by this survey. In addition, while there
is a considerable variation in the rental rates being
paid prior to actual use of the storage areas, there is
an indication in the agreements that the rates that will
be paid when and if pools are used for storage have been
increasing during the years covered by the survey. For
example, earlier agreements taken by McClure 0Oil Company
carried a provision that use for storage would result in
a renegotiation of annual payments within the range of
$5.00 to $13.00 per acre, whereas by 1976 the range had
increased to $15.00 to $30.00 per acre. Dow Chemical
signed agreements between 1977 and 1980, which contained
a requirement that the rental rate would be renegotiated
between $20.00 and $30.00 per acre per year when the area
is to be used for storage.

The number of companies that are or have been in
the market place, the increase in the rental rates
currently being paid, or that will be paid when the pools
are used for storage, supports the observation by counsel
for IGUA that there is in fact a market in existence

and that market forces are causing rental rates to

increase.
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The Board concludes that direct reliance cannot be
placed on the rates found appropriate by the Board in its
1964 report. In that report the Board appeared to
recognize the existence of a market, in that the recom-
mendations of that report were apparently based on the
rates actually being paid in Southwestern Ontario at that
time and trends that were perceived by the Board as to
the future use and usefulness of gas storage. It is
noted that the latter point could be considered as intro-
ducing an element of "use to the taker" or reflecting the
scheme for which the property was expropriated. However,
the Board is satisfied that some recognition can be given
to the potential for land or rights without specific
consideration of the value that might be ascribed to the
storage as a result of the expropriation. The Board also
recognizes that, as pointed out by Consumers' Gas during
the hearing that led to the Board's 1964 report, a porous
rock formation under a landowner's property is an asset
“that is reusable, unlike minerals which once removed are
gone forever. The landowner in this case has lost the
right to use the asset, not the title to the asset.

The right to use the asset can of course be relin-
guished by the operating company and perhaps for this
reason the most accepted form of compensation for storage
rights in Ontario is the annual rental per acre. The
Board accepts the annual rental as being the most

appropriate method of compensation in such cases.
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On the basis of the foregoing, the Board believes
that the appropriate method to determine compensation for
landowners in the Bentpath Pool that will be fair, just
and equitable is to use the market at a point in time,
and to recognize any relevant trends which are evident
for the future,

The Board can determine a rental rate that would be
appropriate for 1974, but is then faced with the knowl-
edge that changes in circumstances since that date are
such that the rate should be higher now. The concern
expressed by Union that the Board should only determine
compensation on a "once and for all basis" has been
noted. The Board considers, however, that while such a
determination may well be appropriate for an expropria-
tion of land where title is transferred, it would not be
appropriate where the issue is the compensation to be
paid pursuant to a Board Order. The Board also takes
comfort from section 16 of the Act which reads:

"16. The Board in making an order may

impose such terms and conditions as
it considers proper, and an order may
be general or particular in its
application.”

The Board, while not sharing Union's view that rates
should be set once and for all, does agree that some
stability is required and that adjustments should not be
made at too frequent intervals. The Board will, there-

fore, set a rental rate for the period 1974 to 1982

inclusive and a rate from 1983 to 1990 inclusive. Both
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rates will be somewhat higher than the rate considered
appropriate for 1974 and for 1983, but are not neces-
sarily the average of the two periods in question.

The Board, having reviewed carefully the evidence
placed before it including the 1964 report issued by the
Board and the many submissions, recommendations and
proposals in this proceeding; having concluded that there
is a market operating in Ontario with respect to gas
storage rights; having examined the rates most recently
accepted by landowners in the market place and noting the
trends; having noted the adjustments made to rates by
Tecumseh from 1960 to present, concludes that fair, just
and equitable compensation for the Bentpath Pool for the
period 1974 to 1982 inclusive will be $18.50 per annum
per acre, and for the period 1983 to 1990 inclusive, it
will be $24.00 per annum per acre.

The Board notes that E.B.,O. 46 amended the o0il and.
gas leases held by landowners so that differences between
the agreements would be eliminated and all would receive
$7.00 per acre per year, including income from storage
agreements.

The Applicants with standing before the Board in
this hearing are those who do not have agreements,
either because agreements were never signed, were void
ab initio, or expired by the date of first injection.
The annual amount paid to each of these landownefs

pursuant to Board Order E.B.O. 46 has therefore been
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totally on account of o0il and gas rights. The Board has
determined the compensation to be paid for storage rights
to these Applicants to be $18.50 per acre per annum up to
and including 1982 and $24.00 per acre per annum from
1983 up to and including 1990. These amounts shall be
paid in advance on or before the 15th day of January of
the subject year and shall be in addition to the payments
provided in Board Order E.B.O. 46 for the oil and gas
rights. Compensation in respect of storage rights beyond
1990 will be renegotiated taking into consideration the
circumstances of that time., 1In the event that the
parties cannot agree on compensation and there are no
agreements subsisting at that time between the parties,
either can again apply to the Board under section 21 of
the Act, or any successor act, to have the Board
determine future compensation.

The above compensation or rental rates shall be paid
to the landowners who do not have valid agreements with
Union for storage, namely the Higgs, the Smits, Kimpe,
the Graham Turners, and also to The Township of Dawn. As
indicated earlier the Board believes that it would be
appropriate if Union, in the interests of fairness,
equity and good public relations, offered the same
compensation to all other landowners in the Bentpath
pool.

The Board has considered the provisions of

section 35(1) and (4) of the Expropriations Act and has
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concluded that interest should be paid to the above named
landowners on all outstanding amounts from July 31, 1974
to the date of payment at the rate of 11.98 per cent per

annum, not compounded.
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Compensation For Gas or 0Oil Rights

Mr. Giffen, on behalf of the Kimpe Applicants,
claimed that compensation for the gas remaining in the
Bentpath pool at the time injection commenced for storage
(the residual gas) should be priced at 12.5 percent of
the now current gas price. He further claimed that all
of the gaé in the pool was the property of the landowners
so that residual gas volumes should be calculated down to
zero psia, not to 50 psia bottom-hole as used by Union.

Board Order E.B.O. 46 approved a Unit Operation
Agreement that provided for payment to the lessors of
2 cents per Mcf for all gas produced, saved and
marketed. The evidence before the Board is that there
remained in the pool at the time of.the injection a
further 466,216 Mcf of gas that could have been produced,
saved and marketed. The Board is satisfied therefore
that the only loss suffered by the landowners is that .
these volumes were not produced in 1974, and as a result
of the pool being used for storage, it is unlikely that
they will ever be produced.

The Board is not persuaded by Mr. Giffen's argqu-
ments. The submission that residual volumes should be
calculated to zero psia is rejected since the evidence
before the Board is that below a bottom-hole pressure of
50 psia gas cannot be economically produced, saved and
marketed. The residual gas that could have been economi-

cally produced in 1974, but it wasn't. Union could have
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offered payment prior to 1982 but apparently didn't. The
appropriate penalty to Union is to require payment of
interest rather than adjust the unit cost to reflect the
current price which no longer bears any resemblance to
the cost of production but has been inflated by the
action of governments.

The Board will,  therefore, require Union to pay to
the lessors the appropriate amounts in proportion of
their land in the participating area to the total
participating acreage less that held by the Township of
Dawn, as 1if the residual volumes of 466,216 Mcf had been
produced on July 31, 1974. The rate to be used in
calculating the payments shall be 2 cents per Mcf. Union
will also pay interest on the outstanding amount for each
landowner at the non-compounded interest rate of 11.98
per cent per year for the period that the amount has been
outstanding.

Since the Township of Dawn was prohibited from
participating in royalty payments for gas produced from
the Bentpath Pool, it should not receive any portion of

the amount to be distributed in payment for the residual

gas.



- 112 -

Compensation for Damages

The only damages claimed by the Kimpe Applicants are
in respect of the annual payments for well sites located
in the pool area. Currently, the payment being made to
landowners by Union is $100 per well per year, and it is
the Kimpe Applicants' contention that this should be
increased to $1,000 per well per year. They support this
claim on the basis that the value of property in the area
has increased at least ten times since Union first used
$100 per well per year in the Bentpath area.

Most landowners do not have wells on their property.
Those that are affected in the Bentpath Pool are the
McFaddens and Donald Cameron Sanderson, each having three
wells located on their property, the Turners and the
Graham Turners, each having one well.

Board Counsel pointed out that of the above, all are
covered by valid agreements with the exception of the
Graham Turners whose agreement expired and as such the
Board has no jurisdiction to make changes in compensation
except for the Graham Turners. Board Counsel made no
comment on the Applicants' claim that the rate should be
changed from the current levels, but they did recommend
that payment should be made for all wells, for the period
from July 31, 1974 to December 28, 1977, and that
interest should also be paid on the ocutstanding amounts.

Well payments that have been made by Union have been

made under the terms of agreements with Mr. Sanderson and
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the Graham Turners. The well payments to the McFaddens
and to the Turners have been made gratuitously, since the
0il and gas lease entered into between these landowners
and Imperial and the Gas Storage Agreement entered into
with Union contain no provision for well payments. The
Board understands Union decided to make the payments
gratuitously in order to maintain uniformity throughout
the pool area.

The clause in the Union Agreement of Lease that
relates to well payments permits Union to determine which
lands covered by leases held by it shall be included in a
storage area and requires that notice of such determina-
tion shall be given in writing to the owners of such
land. When notice has been given then the rights and
privileges granted by the agreement continue as long as
gas 1s being stored in the designated area or any part
thereof. The agreement states that "the Lessee shall pay
to the landowner $100 per year per well for each well
drilled for the storage of gas during the term of this
lease and such extension thereof.”

In the case of the Bentpath Pool, Union commenced
storage operations in August 1974 but failed to give any
Notice of Determination until December 28, 1977. Well
payments have been made since the date of the Notice of
Determination but not for the period August 1974 to
December 28, 1977. Union's witnesses could not‘explain

why the Notice of Determination had been delayed, or why
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December 28, 1977 was deemed to be the appropriate date
for such notices and for the commencement of the well
payments.

The Board notes that Union, in applying to the Board
for designation of the area, had exercised its right to
determine that land covered by these leases was to be
included in the storage area. The Board finds great
difficulty in understanding why, when the Board approved
designation, Union did not comply with its own agreement
and issue a Notice of Determination. It appears evident
that in this case the landowners have suffered a finan-
cial loss because of the failure of Union to comply with
the terms of its own agreement. The Board will require
Union to make payment in the amount hereafter determined
to the Graham Turners for one Well, B7, from first
injection to December 28, 1977, together with annual
interest at 11.98 percent, not compounded, for the period
involved, and would urge Union to make similar payments
to the other landowners with wells on their property.

The Board notes from Exhibit 62-1 that Tecumseh had
established a payment for surface use, for whatever
reason, at $150 per acre or part thereof and that this
amount had been voluntarily increased in 1978 to SéSO per
acre or part thereof, On the basis of this information
and the evidence as to the increase in land values it is
apparent that the $100 per well site per year is

inadequate under current conditions. Because of the
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minimal impact on a landowner's property, the Board does
not consider it necessary to increase the rental rates by
the factor proposed by the Kimpe Applicants; neither does
it consider that an annual adjustment should be made
between 1974 and 1982 as suggested by them. Accordingly
the Board will require that the $100 rate remain in
effect up to and including 1981,

The well payment of $100.00 per well per year was
established as long ago as 1951 in the Bentpath area and
since the Board is now increasing the storage rate by a
factor of about 2 from 1964 when the Board's report was
issued, it would appear equitable to increase the well
payment rate somewhat more than the storage rate. Also
recognizing the level of well payments being made by
others the Board concludes that well payments should be
at the rate of $300.00 per year per well for the period
from 1983 to 1990 inclusive. Again, this rate will apply
to the Graham Turners, but the Board would urge that this
rate be applied to all other landowners in the Bentpath

Pool with wells located on their property.
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PART IV

Application to Rescind or Vary E.B.O. 46 and E.B.O. 64

As previously noted, in an Application dated
March 18th, 1981 ("The Application to Rescind"), the
Kimpe Applicants requested the Board to rescind or vary
orders made by it in E.B.O. 46 and E.B.O. 64. Nine
grounas were stated in support of this application.

Board Order E.B.O. 46 ("the Unitization Order") made
pursuant to section 24 of the Act, was issued March 6,
1972, The Order provided that Union would be the manager
of the unit operation; that the oil and gas interests of
those persons having an interest in land in the Bentpath
Pool area were all joined and regulated. .

"... for the purpose of drilling an operating

well and the carrying out of the various

matters more particularly provided for in the

Unit Agreement as if they and each of them had

reached agreement on the terms and conditions

set forth in the Unit Agreement and that such

joinings and regulations be in accordance with

and subject to the terms and conditions set

forth in the Unit Agreement";
that the Township of Dawn be specifically excluded from
sharing in the benefits of the unit operation; that the
boundaries of the unit area could not be altered without
Board approval; and that the Order would take effect
"only upon revocation of Ontario Regulation 396/70 and
shall take affect forthwith upon such revocation". It

should be noted, however, that the Unit Operation

Agreement, referred to in the Order as the Unit
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Agreement, which was attached to and formed part of the
Order was deemed to have come into effect on December 1,
1970.

It is a matter of record that all the Kimpe
Applicants or their predecessors on title were served by
Union's Application in E.B.O. 46; that by letter the
majority of the landowners in the Bentpath Pool area
stated their opposition to Union's Application; that an
opportunity was given to the landowners or their repre-
sentatives to participate in that hearing; that since the
issuance of Order E.B.O. 46 no appeal has been taken and
until this Application to Rescind, no attempt had been
made to rescind or vary that Order.

Board Order E.B.O. 64 ("the Injection Order") made
pursuant to section 21(1) of the Act was issued
August 19, 1974. The Order authorized Union to inject
gas into, store gas in and remove gas from the Bentpath
Pool which had been designated as a stofage area by
Ontario Regulation 585/74, and to enter upon such lands
and to use them for such purposes.

Again, it is a matter of record that all the Kimpe
Applicants or their predecessors on title were served by
Union's Application in E.B.O. 64; that objections to the
Application were received from the Turners, Max McFadden,
and Achiel Kimpe; that the Township of Dawn advised the
Board of its By-law 40, 1973, but did not object to the

Application; that an opportunity was given to the
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landowners to participate and Messrs. Kimpe, Richards and
Turner did participate; that since the issuance of Order
E.B.O. 64 no appeal has been taken; and that until the
Application to Rescind, no attempt was made to rescind or
vary that order.

To expedite matters, counsel for the Kimpe
Applicants and for Union filed a factum or a statement of
law and fact relating to this application during the
course of the hearing.

Basically, Mr. Giffen submitted that the Board
exceeded its jurisdiction with respect to the Unitization
Order E.B.O. 46 because that order purported to deal with
storage rights and was retroactive to December 1, 1970.
Mr. Giffen argued that, in exceeding its jurisdiction,
the Board adversely affected the rights of; the Higgs and
the Smits by in fact establishing the level of compensa-
tion to them for storage at $7 per acre per year in
perpetuity; the Graham Turners and the Thompsons by
keeping alive their leases which would have otherwise
expired; and the remaining applicants by changing the
payment dates for storage from payment in advance to
payment in arrears. Mr. Giffen also raised the technical
matter of the incorrect reference to Ontario Regulation
396/70 as well as several other matters which the Board
does not consider material or relevant to the issue.

Mr. Giffen asked the Board now to rescind or vary

Order E.B.O. 46 to provide that such order and the
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storage payments allegedly made thereunder should not
affect compensation or the level of compensation for
pufposes of the determination made under section 21 of
the Act.

The Board has already determined that the Unitiza-
tion Order did not affect storage rights, the level or
timing of payments for storage rights or the lease of the
Graham Turners. For these purposes then, there is no
need to rescind or vary the order in the manner proposed
by Mr. Giffen.

The argument relating to the error in referring to
Ontario Regulation 396/70 which was consolidated and
renumbered as Regulation 258 R.R.0O. 1970 is, in the
Board's view, not sufficient ground for rescinding the
order. The correctly identified regulation was revoked
by regulation 134/72 which was filed on March 20, 1972.
That is the date upon which the Board's order took
effect, The order was not retroactive as alleged by
Mr. Giffen and interpreted by Union. Again, Mr. Giffen
has failed to show sufficient cause to justify the
rescinding or varying of the Order.

Board Counsel submitted that the Unitization Order
should be varied to limit the term of the Order to the
period of time during which production of gas took place
or to rescind it effective the date Board Order E.B.O. 64
was issued, namely August 19, 1974. Board Counsel

pointed out that the purposes for which the Order was
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issued have now ceasgd to exist and therefore there is no
need to continue it. 1In support of this submission, the
Aldborough Pool Decision E.B.O. 93 decided in December
1979, was cited. 1In that case the Board decided first
that provided production started within 12 months, the
term of the Order would be for ten years or the period
required to produce the gés reserves, whichever was less;
and second that any existing o0il and gas leases should
continue except to the extent that they were amended or
superseded by the unit operating agreement approved by
the Board and that the unit operating agreement could be
amended or superseded by any Order of the Board. 1In that
case there were apparently no storage leases granting
storage rights to any persons whereas at the date of the
Bentpath Unitization Order, storage rights had been
obtained by Union from the majority of the landowners in
the Bentpath Pool area and there was an intent on Union's
part, assuming conditions were appropriate, to use the
pool for gas storage at some date after the cessation of
production. Accordingly, the Board finds the Aldborough
decision distinguishable from this case.

In the Board's view it is not unreasonable to
protect gas storage rights leased from others through an
underlying and concurrent oil and gas lease. Union
clearly intended to have this protection because Clause 3
of the Gas Stbrage Agreement provides that the landowner

shall not lease o0il and gas rights to any person upon the
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expiration of the Imperial lease, other than to Union.
The clause also provides that at Union's reguest, at any
time after the expiration of the Imperial lease and
during the lifetime of the Gas Storage Agreement, the
landowner shall enter into the Lease and Grant Agreement
with Union in the form attached to the Gas Storage
Agreement. It appears therefore, that even if the oil
and gas rights reverted to the landowners by the revoca-
tion of the Unitization Order, Union could require those
landowners who signed the Gas Storage Agreement to
execute the Lease and Grant and again obtain these
rights. The same situation may not apply in a case where
Union has a combined o0il and gas and storage agreement.
The Board is not certain what effect, if any, the revoca-
tion of the Unitization Order would have on these

leases. The Board agrees with Union that so long as the
oil and gas rights are held by Union no one else may
drill in the area of the Bentpath Pool. The Board
considers this exclusive right to be reasonable under the
circumstances. Union's rights to enter upon the lands
for purposes of working on the wells and laying field
lines are incorporated in the Gas Storage Agreements held
by Union, but not everyone signed such Agreement. These
rights of Union should also be protected. The Board is
aware that, for the most part, the need for the Unitiza-
tion Order expired when production ceased and the pool

was designated for gas storage. The fact remains,
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however, that with the revocation of the Unitization
Order, the Unit Operation Agreement would also terminate,
which could result in the loss of o0il and gas rights.

The Board accepts that this would not be desirable under
the existing circumstances.

The Board is aware, as was pointed out by the Board
Counsel, that the prolongation of the Unitization Order
continues the different levels of payments being made to
the various landowners for their oil and gas rights. The
Board expects that with the issuance of these Reasons for
Decision the difficulties between Union and the 1land-
owners will be resolved and, as noted earlier, hopes
that Union will conclude a satisfactory arrangement with
the landowners to pay the same rental for oil and gas
rights and storage rights to all the landowners in the
Pool.

The Board therefore concludes that it would be
imprudent at this time to vary or rescind Board Order
E.B.O. 46.

Mr. Giffen, in his Statement of Fact and Law also
asked the Board to rescind Board Order E.B.O. 64 until
Union offéred to the lessors in the Bentpath Pool a Gas
Storage Lease Agreement amended in a manner set out by
him in his Statement. The lessors weré also to be given
30 days in which to execute such agreement. Apparently,
under Mr. Giffen's suggestion, once the Gas Storage Lease

Agreements were signed, the Board would determine
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compensation in the present hearing on the basis of the
amended Gas Storage Lease Agreement for all landowners
who are Applicants. This submission appears to have been
altered somewhat in Mr. Giffen's reply argument dated

May 14, 1982 where on Page 64 he states:

"I continue to take the position that those

orders were obtained by Union's misrepresenta-~

tion and they should be rescinded or at least

varied to provide that compensation on the

basis found in these proceedings in favour of

the Township of Dawn, for example, would be

extended to all other applicants in the

Bentpath Pool."

Board Counsel submitted that to rescind the Injec-
tion Order would work an injustice on both Union and its
customers as it would deprive Union of its rights to use
the pool for storage purposes. However, they pointed to
the inequity which would result if Union were to comply
with a Board Order issued pursuant to this hearing only
with respect to those Applicants whom the Board finds to
have standing before it. Accordingly, Board Counsel |
suggested that the Board reserve its decision in respect
to rescinding or varying Board Orders E.B.O. 46 and 64,
give Union 90 days in which to offer all the landowners
the same compensation as is determined in this hearing
and then, depending on what happens in the interim,
decide this issue.

Union objected to both submissions but its major
concern waélthat rescinding E.B.O. 64 would deprive it of

its benefit and investment in the Bentpath Pool which, it

argued, would not be in the public interest.
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The Board believes that it 1s useless to speculate
on what would have happened 1f Union had offered more
than $7 per acre per year when it returned to the
landowners to have the Gas Storage Lease Agreements
signed because, in the final analysis, it was the
landowners who refused to sign these agreements which
would have given them standing in this proceeding. The
Board is disturbed by the fact that it was not fully
apprised by the parties of the difficulties that existed
between Union and the landowners at the time of the
E.B.O. 64 hearing. The Board's understanding of the
situation at that time is outlined in its Reasons for
Decision E.B.O. 64 dated August 9, 1974 wherein it states
on Page 6:

"The Applicant in this case has offered a new

uniform storage agreement to all private land-

owners in the pool and has undertaken to
negotiate an agreement with the Township of

Dawn similar to outstanding agreements. The

new storage agreement offered to the private

landowners (Exhibit 19) provides for the nego-

tiation of compensation, and, in effect, puts

all landowners who enter into such agreement in

a position where, failing agreement as to the

amount of compensation, the amount would be

determined by this Board in accordance with
section 21 (4) of the Act. The Township of

Dawn is similarly in a position of having the

amount of compensation determined by the Board

if the agreement cannot be reached."

Not only did Union fail to bring the expected events
to fruition in so far as the agreements with the land-

owners and the Township of Dawn were concerned, Union

also ignored the statutory and contractual requirements
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in a number of instances with respect to the operation of
this pool. These instances are well documented in Board
Counsel's argument. The issue before the Board is
whether Union's actions before, during and subsequent to
the injection hearing E.B.O. 64 would justify the rescis-
sion or variation of the order issued thereunder.

On this issue the Board has weighed the interests of
the landowners as against the interest of Union, and more
particularly against the interest of Union's customers,
if the order 1is rescinded and concludes that to rescind
the Injection Order would not be in the general public
interest. The Board, having reached this conclusion,
sees NO purpose in reserving its decision on this issue.
Accordingly, the Board will not rescind Board Order
E.B.O. 64. In these Reasons for Decision the Board has
determined fair, just and reasonable compensation for
storage rights for those landowners who have no agree-
ments with Union. As noted earlier the Board has no
authority to reguire that this level of compensation be
paid to the balance of the landowners in the Pool. The
Board agrees with Union that to vary Board Order
E.B.O. 64 in the manner proposed by Mr. Giffen would be
an attempt to do indirectly what it cannot do directly
and therefore, it will not vary the Order in the manner

proposed by Mr. Giffen.
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PART V

Costs

Section 28 of the Act reads as follows:

"28 (1) The costs of and incidental to any
proceeding before the Board are in its discre-
tion and may be fixed in any case at a sum
certain or may be taxed.

(2) The Board may order by whom and to whom any
costs are to be paid and by whom they are to be
taxed and allowed.

(3) The Board may prescribe a scale under which
such costs shall be taxed.

(4) In this section, the costs may include the

costs of the Board, regard being had to the

time and expenses of the Board."

Mr. Giffen asked that costs be awarded to the Kimpe
Applicants on a solicitor/client basis, regardless of
results. Although he recognized that the Act invests the
Board with discretionary powers relating to costs, he
submitted that the criteria set out in section 34 of the
Expropriations Act should be applied in this instance,
that is, that "the reasonable legal, appraisal and other
costs actually incurred by the owner for the purpose of
determining the compensation payable" be paid by the
expropriating authority, in this case, Union.

Mr. Blackburn, in his letter to the Board dated
March 30, 1982, stated that it was his position that
his clients, the Higgs, are also entitled to costs

should the decision of the Board "be in their favour®.

Mr. Blackburn pointed out that he was involved in
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negotiations with Union in 1974 and that he commenced the
original application on behalf of the Higgs family.

Union submitted that the only Applicants with any
status before the Board are the Higgs, the Smits, and The
Township of Dawn and that all other Applicants should not
be entitled to any costs. With respect to the Higgs,
Union counter-claimed for costs against them because
Union was put to the effort and expense of developing a
defence to their application and then found that the
basis of the claim was not prosecuted. It was Union's
position that if costs are to be awarded against it, the
costs should be determined by the Board in a lump sum,
however, Union urged that a decision should not be made
at this time and requested the opportunity to make
further submissions on this issue after the Board has
handed down its Reasons for Decision.

Board Counsel recommended that those Applicants who
are successful should have their costs on a solicitor/
client basis and that such costs should be taxed by the
Taxing Master at Toronto. Those costs would be paid by
Union together with the Board's costs resulting from this
hearing.

The Board has considered the argument of counsel and
has concluded that pursuant to section 28 of the Act,
costs should be awarded to the successful Applicants on a
solicitor/client basis and should be taxed rather than

fixed in a sum certain.
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The Applications carried by Mr. Giffen were in
essence a class action on behalf of most landowners in
the Bentpath Pool. The Board requires Mr. Giffen first
to segregate the solicitor/client costs related to the
determination of who is entitled to status before the
Board from those related to the determination of the
level of compensation. The Board further requires
Mr. Giffen to remove from the first category those costs
related to the unsuccessful applications of Messrs.
McFadden, Pomajba, Richards, Thompson and Turner,
including the costs of preparing their evidence and
attendance before the Board on their behalf. Insofar as
the costs relating to the level of compensation are
concerned, it is the view of the Board that these would
have been incurred whether or not there was one or more
Applicant, therefore, solicitor/client costs related to
this aspect of the hearing will be allowed in full. The
Board, although it has rejected the applicability of the
Havlena Report is of the opinion that reasonable costs
incurred in relation to the preparation and presentation
of that Report and the attendance of the authors at the
hearing should be recovered, as should the costs relating
to the other expert witnesses called by Mr. Giffen. With
respect to the Higgs, they too are entitled to claim
solicitor/client costs in this matter. However, their
solicitor took no part in the hearing once it began and

certainly did not make any contribution to a better
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understanding of the issues before this Board. 1In the
Board's view only those costs relatina to the actual
preparation of the Higgs' Application and the costs
incurred by Mr. Blackburn's actual appearances before the
Board should be allowed. Costs relating to negotiations
in 1974 and the preparation of evidence, which was
withdrawn, should not be allowed. The Board rejects
Union's claims for costs against the Higgs in connection
with this matter.

The Board will not award or charge costs of the
Application to Rescind to any participant. Such costs
are also to be segregated and deleted by Mr. Giffen.

Subject to the directions set forth above the Board
orders Union to pay to those successful Applicants the
reasonable legal, appraisal and other costs actually
incurred by them for purposes of determining their status
before the Board; alsoc reasonable legal, appraisal and
consultants costs in relation to the determination of
compensation payable. The Board also orders that the
determination of the amount of such costs be referred to
a Taxing Officer of the Supreme Court of Ontario for
taxation. The costs and expenses of the Board in this

hearing will be charged to Union.
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Order

An order, in accordance with these Reasons for

Decision, will issue in due course.
DATED at Toronto this 16th day of July, 1982.

ONTARIO ENERGY BOARD

ehoe) apan_

S. J. Wychoyénec
Vice Chairman

[
-~ C. Burler
Member
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 19)9

tb)

Company
Lease No.

1892}

18917

18922

18922

10924

091y

10924

18920

{c})

Orlginal

tandowner (a)

Frank ®. Pomajba and
Garsldine Pomajha,
®.R. 27, Chatham

Laurie B. peighton,
Donns L. Deighton

Wax NcFadden, Douglas
McFadden, R.A. 17,
Dresden

Caspar Zdwia Atchison
Albert Anstow Atchi-
son

Russel) Patterson

Xelth Anderson Turner
Plorence Annie Heien
Turner, R.R. 42, Oi}
Springs

Ruseell Patterson

Donald Sanderson
Arthur Sandecson

ta)

Current
Landowner (8

Achiel diwpe,
R.R.02, Of)
springs

Edith Vera Gall,
R.A. 86, Oresden

Larry Gordon
Wichards, R.R.
), Dresden

Praderick E. Sole
Joan W, Bole, &.
a1, Potrolla
(Jt. tenants)

Gerald Donald
Sanderson and
Marilya Gladys

Lands {a
ool

¥ 38 acres By Lot 33,
Con. S, Dawn - )S ao.

SEY Lot 32, Con. &,
Dawn - S0 acres

Wy Lot 32, Coa. S,
Dawn - 100 acree

WYNEY Lot 32, Con.
S, Dawn - 2% acres

%% SEk Lot 12, Coa. 3,
Dawn - 25 actes & wh
8% MEN Lot 31, Con.

S, Dava - 12.8 acres
total 137.5 acres

NE\ Lot 31, Con. ¢,
Dawa - S0 actes

Wy 84 wEN Lot 31, Coa.
5., Dawn - 12.3 acres

NES Lot 30, Con. 4,
Dawa - 50 acxes

Sanderson, R.R.12, Dresden

Ociginal Imperial Lessee

okl amd
Gas_Lasse

3 Apr 1968 rveg'd 2)
Dec. 1949 - B276946

Y hpr 19468 req'd
27 Hay 1968 -
1253850

9 Nov. 1963 reg'd
27 ve. 1962 -
119440)

$ Nov 196) reg'd
17 reb 196¢ -
1194062

9 Nov. 194) ceg’d
17 reb 1964 -
1194062

3 Apr. 1969 reg‘'d
27 may 1%60 -
1233049

% Nov. 196) reg‘d
17 Peb. 1340 -
n1%4062

21 Apr 1963 reg’d
8 Mov, 1363 -
A190840

Unloa Gas Limited
Sentpath Pool

(9}

Storage
fighte

Gza Btorage Agsee-
sunt S may 1930
reg‘'d 2 June 1370
- f20248¢

Gas Btorage Agres-
mant | May 1930
reg‘'d 2 June 1970
- 8202461}

Gam Btorasge Agree-
ment 19 Apr 1970
teg‘'d 2 June 1970
8202456

Gas Storage Agree-
moat | May 1920
teg’'d 2 June 1%70
1IIs?

Gas Storage Agree-
mant 1} May 1970
veg'd 2 June 1970
1202453

Gas Storsge Agrée-
mont | Hay 1910
1eq’'d 2 June 1970
-~ §202460

Gas Storage Agree-
want X May 1970
reg’d 2 June 1970
- 1254

Gas Storage Agree-
ment 5 May 1970
reg'd 2 Juna 1%70
- A2s2458

t3é0

acras)

(h}

Unitisation

€£.8.0. 46 dated §
Har 1971 reg’d ¢
Mar 1972 - 1300634

as fem 2

as Item 2

as Ltem 2

as ftem 2

as ltom 2

as Jtam 2

as Item 2

Acfaage Payment
Undar Unltization

$7.00 per acre par snnum
tnci. of any payment undor
Gas 3torage Agreemont

Same

(EY]

ftem

Ttom

Itom

Tten

Tten

Ttem

Item

(31}
ftorage
Payment

$6.00 por scre per annus
under GCas Storage Agreemant
incressed to and included in
acreage paymant of $7.00 per
acre per annum

Same a® Ttem 2

Sama as ltem 2

Same ap ltem 2

Sams an Item 2

Sams as Item 2

Same as Jtem 2

Z 30 7 °beg

¥ xTpusaddy
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RP-2012-0314
Exhibit 4
13 pages

Ontario Enargy Canmission de I'Energie
Board de I'Ontario

bl
Ontanio

RP-2000-0005

INTHE MATTER OF the Ontario Energy Board Act, 998,
S.0. 1998, .15, Schedule B;

AND IN THE MATTER OF an Application by the landown-
ers in the Amended Application for just and equitable
compensation in respect of gas or oil rights or the right to store
gas under section 38(3) of the Ontario Energy Board Act;

AND IN THE MATTER OF an Application by the landown-
ers in pools being the subject of proceedings in Board file RP-
1999-0047 (Century Pools Phase IT) pursuant to the Board’s
order of February 2, 2000, for justand equitable compensation
for the Century Pools Phase IT development under section
38(2) of the Onrario Energy Board Act;

BEFORE:
A. Catherina Spoel
Presiding Member
Bob Betts
Member
DECISION AND ORDER

An application was filed on January 28, 2000, by the Lambton County Storage Association with the
Ontario Energy Board under section 38(3) of the Ontario Energy Board Act,S.0.1998,¢.15 Sched. B

Booth Creek, Dawn 47-49, Dawn § 9-85, Dawn 156, Dawn 167, Edy’s Mills, Enniskillen 28, Oil
Springs East, Payne, Sombra, Terminus, Waubuno, Bluewater, Mandaumin and Oi] City Pools, all
being designated gas storage areas operated by Union Gas Limited (“Union”) in Lambton County.

The Board assigned the application Board File No. RP-2000-0005. The application was amended
on October 15, 2002 (the “Amended Application”).
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By a Decision dated September 10, 2003, the Board determined those applicants who have standing
and who are eligible for a Board Order.

The Board has been informed that the applicants with standing who are eligible for a Board Order
represented by Cohen Highley LLP (the “Represented Applicants”) have reached a settlement with
Union covering all claims for compensation asserted in, or which could have been asserted in, the
Amended Application, the evidence and any answers to interrogatories. The Board has further been
informed that the term of the settlement is for the years 1999 to 2008, inclusive, and that the
settlement is conditional on the Board determining that the compensation to be paid to the
Represented Applicants is just and equitable.

Union and the Represented Applicants agree and jointly submit that the following constitutes just
and equitable compensation:

1. For the Year 2004:

(a) for each Represented Applicant eligible for an order in respect of storage rights, a
payment of $92.50 per acre for each inside acre, defined as an acre within the
boundary of a designated storage area, owned by the Represented Applicant in the
designated storage areas which are the subject of the Amended Application, such
amount being for the lease of storage, and for petroleum and natural gas rights;

(b) for each Represented Applicant eligible for an order in respect of storage rights, a
payment of $27.79 per acre for each outside acre, defined as an acre of land on a
property severed by a boundary of a designated storage area leased by Union and
owned by the Represented Applicant in the designated storage areas which are the
subject of the Amended Application, such amount being for the lease of storage,
and for petroleum and natural gas rights;

(©) for each Represented Applicant eligible for an order in respect of roadways, a
payment of $825.00 per acre of roadway on land owned by the Represented
Applicant, who holds a roadway agreement which is the subject of the Amended
Application, such amount being for the lease of land for facilities and in respect of
all damages, including disturbance, loss of opportunity, and crop loss ; and

()] for each Represented Applicant eligible for an order in respect of facilities, a
payment of $1,050.00 for each wellhead on land owned by the Represented
Applicant in the designated storage areas which are the subject of the Amended
Application, such amount being for the lease of land for facilities and in respect of
all damages, including disturbance, loss of opportunity, and crop loss.

2. For each of the years 2005 to 2008, the arhounts referred to in paragraph 1(a) to (d) above
adjusted annually by the lesser of the consumer price index or 5%; and,
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3. In respect of the years 1999 to 2004, the amounts set out in Schedule 1 to this Order such
amounts (i) representing an increase over amounts previously paid by Union to the

20

Represented Applicants and (i1 being net.of the Represented Applicants’ contribution to
the costs of the application as set out in paragraph 2 of this Order below.

4, For residual gas, the following amounts to be paid to the Represented Applicants listed

below, which amounts have been calculated at a royalty rate of 12.5% on all residual gas
down to 50 psia,

Blue Water Pool
1{Ron Hardy $179,987.68
2|Duncan MacRae $6,422.79
3|Eli Androschuk and Catherine McNulty-Androschuk $2,061.95
0Oil City Pool
1]William Cascaden $31,884.43
2[Broadbent - Estate of . $30,090.61
3[Fred Stirling $16,319.38
4/George Hoven $1,980.46
S|Heinz Hoffmueller $37,637.88

On reading the Amended Application, the evidence and supplementary evidence of the Represented
Applicants and Union, the answers to interrogatories and supplementary interrogatories of the
Represented Applicants and Union and on hearing the submissions of counsel for the Represented
Applicants and Union, the Board finds that the amounts referred to in paragraphs 1, 2,3 and 4 above
represent just and equitable compensation within the meaning of section 38(2) of the Act in respect
of all claims for compensation asserted by, or which could have been asserted by, the Represented
Applicants in the Amended Application, the evidence and any answers to interrogatories.

For years after 2008, the Represented Applicants shall be entitled to justand equitable compensation
as agre:  upon by the Represented Applicants with Union or, failing which, as determined by the
Board pursuant to the Act.

DocID: OEB: 133RP-0
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The Board has further been informed that Union and the Represented Applicants have reached an

28

agreement with respect to the costs of the application,

THE BOARD THEREFORE ORDERS THAT:

1. Union shall pay the Represented Applicants the amounts listed in paragraphs 2, 3 and 4
above,

2. Union shall pay to Cohen Highley LLP $845,000 (which amount includes the Represented
Applicants’ contribution referred to in paragraph 3(ii) of the preamble to this Order in the
amount of $595,000) on account of all costs of the application.

3. Union shall pay to the Represented Applicantsand Cohen Highley LLP the amounts referred
to in paragraphs 3 and 4 above, as well as the amount of $845,000 for costs, within 60 days
of the date of this Order.

DATED at Toronto, March 23, 2004

DoclD: OEB: 133RP-0
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APPENDIX “A” TO

BOARD DECISTON-AND-ORDER

NO. RP-2000-0005
DATED March 23, 2004
Payment Listing for Represented Applicants

Storage Pool/Landowner Total
Payments
BENTPATH
S1 Twp. of Dawn $257.16 .
Al Thomas & Linda Jenkins $239.68
A2 Achiel Kimpe $1,118.08
A3 Douglas & Lois McFadden $2,879.87
A4 William & Evelyn Thomas $479.36
- n AS Keith Turner $1,118.08
A6 Gerald & Nancy Van Daele $737.69
A7 Reginald Higgs c/o Mrs. Sarah Higgs $737.69
A8 Donorma Farms Ltd. | $855.38
A9 Melva Smit $1,954.73
BENTPATH EAST
S1 ‘Twp. of Dawn $122.80
BICKFORD
Bl Dorothy Hinnegan $1,475.37
B2. Donald & Glenda McGee $1,829.46
B4 Huibert VanDenDool, Jr. $615.53
Bé6 Dona Lajoie $368.84
B7 Sombra Welding, Bernard Lajoie $368.84
i)
-
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o Storage Pool/Landow_x{er - _Tot_ﬂ L L
— . Payments

B8 Bemard, Barry, Brian, Allan Lajoie $2,654.89
B9 Michael & Robert Shepley $1,416.36
Bl10 Raymond & Tracey Sterling $368.84
Bl1 Gerald Young $737.69
B12 Helen Boehm $368.84
B13 Mildred Carpenter $737.69
Bl4 Allan Hargrove $737.69
B15 Loma Shepley $368.84
B16 Robert & Rosaire Myers, Dennis Myers $3,704.06
B17 Kenneth & Nancy McLellan, Louise Reid $368.84
B18 Stanley Yaki $1,475.37
B19 Gerald Young $737.69
B2l |Nellie & Pamela Shepley $14.16
B22 Annie & Shirley Shepley $14.31

S3 Twp. of St. Clair $66.54

S3 Twp. of St. Clair $358.22

BLACK CREEK
S3 Twp. of St. Clair $128.85
Cl Ross Bradshaw $2,655.11
C2 Kenneth & Philip Richards $1,475.37
BLUEWATER

D1 Eli & Katherine Androschuk $239.68
D2 Bruce & Mary Harris $571.22
D4 Duncan MacRae $737.69
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| . _ Stora_lge_ Pool/Landown er Total
— = — — Payments
D5 Edith MacRae . $29.51
D6 Lewis MacRae $706.85
D7 A. Noorloos Limited Attn: Anton Noorloos' $1,687.56
D8 Just Beginnings Inc. Attn: Anton Noorloos $952.36
D9 736105 Ontario Ltd, Douglas Park in Trust $597.11
D9 736105 Ontario Ltd, Douglas Park in Trust $332.51
D9 736105 Ontario Ltd, Douglas Park in Trust $704.80
D10 Frederick Tinkham- $368.84
D11 Ronald Hardy $2,402.76
BOOTH CREEK
i S1 Twp. of Dawn $112.13
v El _ [Reginald Higgs, c/o Mrs. Sarah B, Higgs $737.69
E3 Leonard & Debora McMurphy $1,198.39
Eé6 William & Evelyn Thomas $184.42
DAWN 47-49
S3 Twp. of St. Clair $94.42
F1 Roger & Jean Harris $14.75
F2 Emest & Mildred Childs $2,633.02
F3 Ruth Harris $722.93
F4 Bonnie Harvey $737.69
F5 John & Bonnie Moulton T $722.93
F6 Olive Vansickle $1,056.65
F7 Pete & Wilf Allaer (A. Harris) $1,434.06
DAWN 156
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_______ Payments

S1 Twp. of Dawn $634.41
S2 Twp of Enniskillen $162.29
Gl B & A Langstaff Farms Ltd $737.69
G3 Bruce & Betty Bradley $1,47537

G4 Peter, Josephine, and James Clubb, Anna Young $1,694.58
Gé6 Eldon McGregor $3,708.12
G7 Ken McGregor $1,794.34
G8 Charles & Ruby Rumbold $737.69

G9 Small, Eva (now Bruce & Cathy Stephens) $1,138.85
G9 Small, Donald & Eva $737.69
G1o Bruce & Cathy Stephens $1,475.37

= Gl11 James & Shelley Thomson $737.69
G12 & G14 |Stanley Wilson & Carolyn & Margaret Mackie $2,751.23
G13 James & Norina Wilson $1,794.34

G15 Angela Fanelli $737.69

Gl16 James Thomson $737.69

G18 Gordon & Margaret Stevens $737.69

DAWN 167

S1 Twp. of Dawn $225.29

S2 Twp. of Enniskillen $145.62

H1 785387 Ontario Inc., John & Susan Simpson $1,783.32

H2 Lloyd & Patricia Belan $350.19

H3 Brian & Linda Butler $947.66

H4 Donorma Farms $2,850.99
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L L __S_t_(zfg_e Pool/Landowner ~___Total .
Payments
H5 Charles McCallum $2,432.88
Hé6 John & Ellen Mills $2,143.19
H7 Donald & Norma Moore $7,116.10
HS8 Garnet & Donna Moore $2,187.64
H9 Kenneth Simpson $2,290.22
H10 Norma Moore $737.69
DAWN 59-85
S1 Twp. of Dawn $88.52
R1 Neil Coke $368.84
R2 Tvan Evans $2,801.11
R3 Olive McLachlin $2,113.30
EDYS MILLS
S1 Twp. of Dawn $113.90
I3 Snopko, Marie Katherine $2,232.75
ENNISKILLEN
S2 Twp. of Enniskillen $53.56
S3 Twp. of St. Clair $67.87
) Carol Ann Andrew $29.94
J2 Robert Bruce Bruton $4,228.82
I3 William & K iren Bruton $50.94
J4 Maurice & Carol Ducharme $1,480.25
J5 Ross & Dorothy Font $2,810.08
J6 Franz Turkey Farms Ltd. $704.81
7 ichael McCabe $144.59
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Storage Pool/Landowner i 'I_'o_tal'_ o
raymients

J8 Murray Angus Shaw $180.95
J9 Nino & Rita Silvestri $147.54
J10 Larry & Donna Smale $872.49

J11 Marjorie Fleck & Jane Straatman $829.55

J12 James Thompson & Joseph Thompson $634.64

J13 Guido & Joan VanBoven $568.48

J14 Douglas RalphWhite $180.95
J15 Robert & Maureen Yaskovic $1,466.67

J16 Joseph & Mary Thompson $143.41

MANDAUMIN
_ S2 Twp. of Enniskillen $25.38
v OIL CITY

S2 Twp. of Enniskillen $240.49

L2 William & Barbara Cascaden $1,273.25

L3 George & Mary Hoven $958.71

L7 Robert & Elizabeth Bailey $14.75

L8 Gregor Mac Brown $13.87

L9 Leslie & Sandra Charlton $3.26

L11 Thomas & Ruth Mackesy $14.75

L12 Brian & Bonnie Parker $9.59

L13 Rodney & Catherine Phillips $62.55

L14 [Amos & Doris Smith $87.31

LIs Arthur Sterling $29.51

L16 vin & Marie Webster $14.75
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Storage Pool/Landowner . Total
— - Payments
OIL SPRINGS EAST
M1 Catherine Bailey $1,475.37
M2 James & Sonja Mitchell $5,427.61
M3 Earl & Johanna Thompson $1,475.37
PAYNE
S3 Twp. of St. Clair $262.03
N2 Anderson, Melvin (Mooreglen Farms) $4,346.05
N2 Mooreglen Farms $1,056.65
N2 Mooreglen Farms $734.44
N2 Mooreglen Farms $768.63
- N3 Carol & Alfred Baker $952.61
—" N4 Dora Rankin $1,475.37
NS Garry & Mary Robbins $184.42
Né6 William & Betty Watson $1,841.02
N7 Antonio & Carla Fracalanza $368.84
N8 Ethel Boothe $766.97
N9 Jeffrey & Diane Robbins $1,756.01
NI0 Robert & Stephanie Sockett $184.42
ROSEDALE
S2 Twp. of Enniskillen $98.41
SOMBRA
S3 Twp. of St. Clair $123.78
TERMINUS
S3 Twp. of St. Clair " $309.83
e
o
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Storage Pool/Landowner Total
_ Payments
P1 806430 Ontario Inc. $958.71
P2 Bradley Farms Ltd. $958.71
P3 Branton, Sharon $722.49
P4 Branton, Ronald & Sharon $15.20
Ps Frye, George H. III $958.71
P6 Handsor , Harvey & Stuart $2,432.27
P7 Kerr, Audrey $700.38
P8 Kerr, Elwood & Ruth $1,407.69
P9 & P13  [Kerr, Joseph Basswood Farms; Ronald Kerr, 598406 Ontario Inc.; $2,434.09
K & K Farms
P10 Mills, Melvin $737.69
N P11 Primeau, Michael, Ronald & Irene $2,113.30
P12 Tulloch, Robert & Rose Marie $737.69
WAUBUNO
S3 Twp. of St. Clair $188.41
Q1 Campbell, Douglas & Karen $737.69
Q2 Gray, Howard & Margaret $2,875.08
Q3 McKinnon, James & Patricia $644.15
Q4 Kabbes, Donald & Karen " $1,035.11
Qs Bedggood, Ronald & Susan $479.36
Q6 Van Troost, Peter & Madeline $516.38
Q7 Williams, James & Janet $3,799.06
Q8 Walsh, Joseph & Marion & Charles, & Kathleen Roegiest $479.36 .
Total $171,132.90
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Note:The above incremental payments for the period 1999 through 2004 have been calculated based
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- $14.75 per acre inside the DSA

$4.42 per outside acre

$318.96 per wellhead

$122.86 per acre of roadway
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DECISION WITH REASONS

E.B.O. 184

IN THE MATTER OF the Ontario Energy Board Act, R.S.O.
1990, ¢. O 13;

AND IN THE MATTER OF an Application by Peter Glasgow,
James Leo Johnston, Charles Stanley Langstaff and the estate
of George Crawford Langstaff for an order of the Ontario
Energy Board determining the purchase price for the residual
natural gas in the Sombra Pool Designated Storage Area, interest
owing and costs.

BEFORE: P. Vlahos
Presiding Member

F.A. Drozd
Member

E.J. Robertson
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THE APPLICATION AND HEARING

THE APPLICATION FOR COMPENSATION

The Ontario Energy Board (the "Board") received an application (the
"Application") dated December 14, 1994 filed on behalf of Peter Glasgow, James
Leo Johnston, Charles Stanley Langstaff and the estate of George Crawford
Langstaff (the "Applicants") under section 21(3) of the Ontario Energy Board Act
(the "Act" or the "OEB Act"). The Application requested an order of the Board
determining the purchase price for the natural gas remaining in the Sombra Pool
designated storage area (the "Sombra Pool" or the "Pool") as of July 17, 1990.
The Application also sought interest, to be paid by Union Gas Limited ("Union")
on the said purchase price from July 17, 1990, and that the costs of the
Application be paid by either Union or Imperial Oil Limited (“Imperial Oil”).

Prior to December 18, 1991, Union was a joint venture participant with Imperial
Oil, responsible for developing the Sombra Pool operation as a storage pool. By
agreement dated December 18, 1991, Imperial Oil assigned its remaining interests

in the Sombra Pool to Union and withdrew from the joint venture.

The Applicants own land within the Sombra Pool, which was designated as a gas
storage area in 1962 by Ontario Regulation 330/62, now R.R.0O. 1990 Regulation
869. Gas was produced from the Pool until 1968. In 1972, the Board authorized
Union to inject gas into, store gas in and remove gas from the Sombra Pool. Gas
was first injected into the Pool on July 19, 1990 and the parties subsequently



DECISION WITH REASONS

agreed that the correct valuation date is July 19, 1990, not July 17, 1990 as stated
in the Application.

The Applicants' lands are subject to the following agreements, which are registered

on title:

« Ot and Gas leases;
=  Unit Operation agreements; and

» Gas Storage leases.

According to the Application, the proportional interest of the Applicants in the
residual gas as of July 19, 1990 was:

Peter Glasgow 62.03 percent
James Leo Johnston 20.32 percent
Charles Stanley Langstaff and

the estate of George Crawford Langstaff 9.63 percent

Following service of the Board’s Notice of Application, the Board determined that
since the Application arose from the parties’ interpretation of the Oil and Gas
leases and the Gas Storage leases, the matter would proceed in two phases. In
Phase I, the Board would consider whether there was an enforceable agreement
between Union and the Applicants and whether there was any outstanding matter
related to compensation that should be determined by the Board under section
21(3) of the OEB Act. If so, the Board determined that it would deal with the
appropriate manner and level of compensation in Phase II.

PHASE I OF THE PROCEEDING

An issues settlement conference was held at the Board's offices on April 28, 1995
followed by an issues proceeding before the Board. The Board determined that the

issues to be addressed in Phase I were:

« the interpretation of clauses 16, 17 and 18 of the Gas Storage leases and the
Applicants’ prefiled evidence as it pertains to the price per Mcf and the



1.3

1.3.1

1.3.2

DECISION WITH REASONS

reservoir pressure to be applied in calculating the purchase price to be paid
to the Applicants for the residual natural gas in the Sombra Pool designated

storage area, as of July 19, 1990; and

+ theinterest, if any, to be paid by Union on the purchase price from July 19,
1990 to the date of payment.

The Applicants and Union were directed to submit written argument on these

issues.

The Board issued its Decision with Reasons - Phase [ on September 22, 1995.
The Board found that there was no agreement on compensation within the
meaning of subsections 21(2) and 21(3) of the Act, and set the stage for Phase II.
The Board also decided to deal with the issue of interest payable, if any, in
Phase II.

PHASE II - THE ISSUES AND THE ALTERNATIVE DISPUTE RESOLUTION
AGREEMENT

A further issues settlement conference was held at the Board’s offices on
December 1, 1995 followed by an issues proceeding before the Board. The Board
determined that the Phase II issues to be addressed were:

= reservoir pressure at which the remaining volume of gas in place was to be
determined;

* determination of volume subject to compensation;

= ownership of the remaining gas at date of injection;

» the appropriate price per Mcf to be paid for compensation;

= practice of other tribunals/legislation in resolving similar disputes;

= the interest, if any, to be paid by Union; and

. costs.

These seven issues were discussed at the Alternative Dispute Resolution (“ADR”)
meeting on May 14, 1996. Appendix A contains a copy of the Agreement
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Between the Applicant and the Respondent (the "ADR Agreement”). As noted in
this document, agreement was reached on three issues:

« the reservoir pressure at which the remaining volume of gas in place was to
be determined;

« the volume of gas which would be subject to compensation; and

« the interest, if any, to be paid by Union on the purchase price from July 19,
1990 to the date of payment.

1.3.3 With respect to the first settled issue, the ADR Agreement notes that the use of
50 psia is standard industry practice, and states:

Both parties agree that 50 psia as stated in the Gas Storage Lease Agreement
IS the appropriate reservoir pressure at which the remaining volume of gas
in place should be calculated for the purpose of determining the purchase
price.

1.3.4 With respect to the second settled issue, the ADR Agreement states:

Both parties agreed that the correct volume of the gas in place is 487,000
Mcf at base pressure of 14.73 psia to a bottom hole pressure of 50 psia. .....
The individual Applicant's interest in the volume set out herein shall be the
percer;tage that their participating acreage bears to the total participating
acreage of the pool as determined under their respective Unit Operation

Agreements.
1.3.5 With respect to the third settled issue, the ADR Agreement states:

The parties are agreed that simple interest is payable from July 19, 1990 on
the lump sum determined for the purchase price. ... Interest after the
anniversary date of the first injection, but before the Board renders a decision
or an order would be calculated at the Courts of Justice rate for the third
quarter of 1996 and paid on a ‘per diem’ rate. Any interest accruing after a
final Energy Board Order shall be determined in accordance with Section 127
of the ‘Courts of Justice Act’ dealing with postjudgment interest.
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Interest payable will be calculated as follows:
Purchase Price x (13.9% + 9.1% + 6.3% + 5.1% + 6.6% + 7.6%)

The Board issued a letter to the parties, dated January 30, 1997, indicating that it
did not expect the parties to further address these issues at the hearing.

Board Finding
The Board finds that, for the reasons set out in the ADR Agreement:

« the reservoir bottom hole pressure at which the remaining volume of gas in
place is to be determined is 50 psia;

« the volume of gas that will be subject to compensation is 487,000 Mcf; and

« the interest to be paid by Union on the purchase price from July 19, 1990 to
the date of payment is:

= from July 19, 1990 to July 18, 1995 - 48.6 percent;

s from July 19, 1995 to the date of the Board's Decision and Order - the
Courts of Justice rate for the third quarter of 1996 and paid on a per diem
basis; and

e« from the date of the Board's Decision and Order - as per Section 127 of
the Courts of Justice Act dealing with postjudgment interest.

Outstanding Issues

The issues on which no agreement was reached during the ADR process were:
e ownership of the remaining gas at date of injection;

s» the appropriate price per Mcf to be paid for compensation; and

ee the costs, if any, that are payable in this proceeding.

Also left for discussion during the hearing was the practice of other
tribunals/legislation in resolving such disputes.
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PHASE II - THE HEARING

The hearing of the Application took place at the Board’s offices from March 18
to 21, 1997. The following parties and their Counsel appeared at the hearing:

Stephen F. Waqué For the Applicants
Gabrielle K. Kramer
Wallace Lang

Douglas A. Sulman For Union
Fred Cass ‘For The Consumers’ Gas Company Ltd.
Stephen B. McCann For Board Staff

The following witnesses appeared on behalf of the Applicants:

Peter Glasgow Applicant

James Leo Johnston Applicant

Robin R.C. Inwood President and Partner, Avanti Plastics Ltd.
Robert O. Cochrane Cairnlins Petroleum vServices

Union called the following witnesses:

David R. Lowe Manager, Storage Administration

Beverly H. Wilton Supervisor, Lands Department

Nora T. Stewart Sproule Associates Limited

John D. Carlson Sproule Associates Limited

Dr. Alistair Lucas Professor, Faculty of Law, University of
Calgary

A complete record of the proceedings together with all exhibits, is available for

review at the Board’s offices.
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While the Board has considered all the evidence and the relevant submissions of
the parties presented at the hearing, only the evidence and positions of the parties
relevant to the Board’s determination of the remaining issues are summarized in
this Decision With Reasons.
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PROCEDURAL MATTERS

MOTION CONCERNING SUMMONS TO ROBERT J. CRAIG

Prior to the beginning of the hearing, the Applicants sought a Summons requiring
Mr. Robert J. Craig from The Consumers’ Gas Company Ltd. ("Consumers Gas")
to provide evidence on various matters relating to the compensation paid by
Consumers Gas in respect of residual gas. A Summons was issped by the Board
Secretary on March 12, 1997 as it is customary for the Board Secretary to do so
on such requests. Mr. Cass, Counsel for Consumers Gas, appeared at the
commencement of the hearing and filed a Notice of Motion with the Board,
accompanied by an Affidavit sworn by Mr. Craig, requesting that the Summons
be reviewed and set aside, as permitted under section 46.03 of the Board’s Rules
of Practice and Procedure.

Consumers Gas' Position

Mr. Cass argued that, while Tecumseh Gas Storage, the storage division of
Consumers Gas, negotiates compensation for residual gas, Consumers Gas had not
been notified of the hearing or been given an opportunity to participate in it. He
also characterized the proceeding as a private arbitration that could have no
bearing on Consumers Gas. Under these circumstances, he argued, it would be
inappropriate for Mr. Craig to testify. Mr. Cass claimed that having Mr. Craig
appear with the evidence required by the Summons would not be relevant or of
assistance to the Board.



DECISION WITH REASONS

Mr. Cass also objected to the wording in the Summons that required Mr. Craig to
provide "any and all documents, deeds, agreements, correspondence and other
evidence of Consumers Gas compensating land owners at a rate of 12%2 percent
with respect to residual gas royalties in gas storage agreements.” He asked that,
if the Board required Mr. Craig to testify, he should not be required to testify
about any compensation issues that had not yet been completed.

In his reply submission, Mr. Cass stated that Consumers Gas had not chosen to
intervene in the proceedings because it had very limited knowledge of the matter.
He referred to rumours of in camera hearings before the Board. He argued that
his client was caught between the two positions put forward by Mr. Sulman and
Mr. Waqué.

Union's Position

Mr. Sulman argued that, if Mr. Craig were to provide testimony, Union should
have the right to cross-examine on all aspects of his knowledge of Gas Storage
leases and not just those of the Coveny Pool, which had recently been the subject
of a hearing before the Board. He stated that "... if Mr. Craig is up there, he is
open for cross-examination on everything he does as director of storage
development for Consumers Gas." He also argued that the. Board should hear from
Mr. Craig about leases entered into by Imperial Qil that were identical to the
Sombra Pool leases.

Applicants' Position

Mr. Waqué argued that the only evidence the Applicants wished to explore with
Mr. Craig related to the 12Y2 percent royalty paid to lessors for the residual gas,
an amount he claimed that Union had been paying since 1991. He argued that he
and Mr. Cass had agreed on limiting Mr. Craig’s evidence, but that Mr. Sulman's
position on cross-examination had caused the motion. Mr. Waqué submitted that
Mr. Craig should be called and his evidence restricted to the 12Y% percent royalty.
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DECISION WITH REASONS

Board Findings

The Board's oral decision was:

The Board understands the desire of the Applicants to obtain as much
information as they can as to the reasons and timing of the shift in the
compensation policies of the Ontario utilities.

The Board anticipates that the Applicants will pursue these matters with
Union's witnesses. However the Board is not persuaded that obtaining
similar evidence from Consumers Gas would materially assist or aid the
Board in understanding the issues. Consequently we will not require Mr.
Craig to appear as requested by the Applicants.

The Board notes for the record that there have been no ‘in camera' hearings.
Further, all files, correspondence, prefiled material and interrogatory responses are
available for public scrutiny in the Board’s offices.

DETERMINATION OF CERTAIN PARTICIPANTS IN THE APPLICATION

At the commencement of the Phase II hearing, Union filed a copy of an
acknowledgment and direction from Charles Stanley Langstaff, on behalf of
himself and the estate of George Crawford Langstaff (“the Langstaffs”),
acknowledging that the property in the designated storage area, previously owned
by himself and the estate, had been sold to David A. and Janice A. Van
Dommelen (*the Van Dommelens”). Mr. Langstaff directed that any payments that
Union was ordered to make by the Board to the Langstaffs should be made instead

to the Van Dommelens.

Union's Position

Union took the position that since the Langstaffs had sold what effectively
amounted to their interest in the outcome of this hearing, they should no longer
be considered to be participants in the hearing, and should be stricken from the
list of participants. However, it was also Union's contention that the Van

Dommelens should not be considered to be parties, either.
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Union noted that, although the Van Dommelens were notified of the time and
place of the Phase II hearing through a letter sent by Union to their solicitor, there
had been no indication from the Van Dommelens or their solicitor that they

wished to be participants in this hearing.

Applicants' Position

Mr. Waqué stated that the Van Dommelens would clearly have an interest in any
Board order made as a result of this hearing, but admitted that he had received no
indication from them about their wish to actively participate in the hearing. He
also indicated that he had had no recent contact with Charles Stanley Langstaff.
However, Mr. Waqué said that “there might be grievous prejudice to the
applicants in striking out the [Langstaffs'] application that could, in fact, be to the
Van Dommelens who apparently intended to be benefitted by this document.”

Settlement of the Issue

Subsequent to putting forward their positions, the parties reached an agreement
that:

« the proper and correct applicants in this hearing were Peter Glasgow and
James Leo Johnston;

~» the Langstaffs' successors in title, the Van Dommelens, should not be
prejudiced by the fact that the Langstaffs were removed as applicants; and

« the rights of the Van Dommelens to give notice that they wished to have the
compensation for the residual gas in the Sombra Pool determined by the
Board were preserved.

Board Finding

The Board stated on the record that it accepted the agreement reached by the
parties and ordered that the names of C.S. Langstaff and the estate of G.C.
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Langstaff be removed from the list of applicants for the purpose of this
proceeding.

THE JOHNSTON INTEREST

An issue before the Board was the extent of Mr. Johnston’s Interest in the

designated storage area.

In the documents filed at the commencement of Phase I of this proceeding, Mr.
James Leo Johnston was identified as owning 61.19 acres with a proportional
interest in the residual gas as of July 19, 1990 of 20.32 percent.

However, the evidence revealed that, on October 1, 1992, Mr. Johnston sold 13.00
acres of that land to Union for the purpose of a transmission line. The
transfer/deed of land document was filed with the Board for purposes of this
hearing.

Applicants' Position

Mr. Johnston testified that it was his understanding that he did not have ownership
of any residual gas rights to transfer at the date of sale because ownership of this
gas was transferred on July 19, 1990, the date of first injection of natural gas into
the Sombra Pool for purposes of storage. He also testified that he believed that the
compensation received from Union for the sale of the land was not intended to

compensate him for the proportional interest in residual gas.

The Applicants argued that:

After July 19, 1990, the only interest retained by the Applicants,
including Mr. Johnston, has been their interest in the compensation. This
interest is a “chose in action” and refers to rights that can no longer be
possessed .... and can only be enforced by legal action. Accordingly, Mr.
Johnston's right to compensation had already crystallized or fixed in law
and fact at the time that he sold a portion of his lands to Union Gas and
was not affected.

In reply to Union's argument, the Applicants stated that:

13
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... the provision of the Convevancing and Law of Property Act does not
apply since the mineral rights had already been conveyed as of the date
of first injection. There was therefore no property interest remaining to
reserve ...

Union's Position

Union argued that Mr. Johnston sold his interest to the Company after receiving
legal advice and “did not reserve any rights to residual gas or any mineral rights
whatsoever in the Deed/Transfer to Union ...”. Union submitted that Mr. Wilton,

a witness on behalf of Union:

..... in his several decades of experience as a lands agent in Lambton
County, .... had never seen a deed where such rights were not conveyed
unless expressly reserved in a deed....

In addition, Union stated that a “chose in action” was a separate right and that:

In this case, there is no “chose in action”; there is no right to a residual
gas payment separate from the landowner’s title. If there were a legal
“chose in action”, there would have to be compliance with the
Conveyancing and Law Property Act, hence, a specific reservation of
such is not the case here. :

Union submitted that Mr. Johnston's remaining proportional interest was therefore

14.59 percent.
Board Finding

The Board notes that the parties agree that the date at which compensation was
due to the landowners was July 19, 1990, and that interest is due to them on the
unpaid compensation. The Board concludes therefore that Mr. Johnston’s right to
compensation arose as of July 19, 1990 as a right separate from his interest as a
landowner and was still in the process of being determined at the time of the sale
by Mr. Johnston.

14
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2.3.11 The Board therefore finds that Mr. Johnston should be compensated for a 20.32
percent interest in the residual gas in the Sombra Pool.

15



DECISION WITH REASONS

THE APPROPRIATE COMPENSATION

1

FAIR, JUST AND EQUITABLE

A number of compensatory options were presented for the Board's consideration.

Two of the options were based on “ownership”, being:

¢ the market value of the gas at the wellhead less the cost to produce it; and
¢ the cost to Union of injecting an equivalent volume of gas as cushion gas.

Two other options were based on a “royalty”:

¢ $50.02 Mcf, being the price stated in the Oil and Gas leases held by the
Applicants; and
¢ a 12% percent royalty, based on the wellhead price.

Regardless of whether the Board's decision was calculated as an absolute price per
Mcf or as a percent royalty, both parties agreed that the compensation should take

into account the principles of fairness, justness and equity.

Applicants' Position

The Applicants argued that a just, fair and equitable rate of compensation would
be that which would be arrived at by parties with equal bargaining power, neither
with the advantage of a special statutory monopoly or license, after fair and good
faith negotiations.

17
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Union's Position

Unton stated that:

..... to determine what is fair, just and equitable at the date of first
injection, the Board ought to consider:

i) what rate is specified in the valid leases freely entered into between the
parties;

i) what methodology has been applied to determine compensation for
residual gas in the Lambton County area; namely, royalty based rates;

iti)  what rate has been paid to the majority of landowners for residual gas
in Lambton County;

iv)  what rate was paid for residual gas to landowners who had leases of
the same‘“vintage” as those in this case;

v)  what rate was paid to other landowners in this pool;

vi)  what rate was paid to landowners in the Bickford Pool as part of the
Bickford-Sombra Joint Venture; and

vii) that any compensation amount will ultimately be borne by gas
customers accordingly; what rate is fair just and equitable to them?

However, Union's argument did not provide suggestions for answers to these
questions beyond indicating that leases of the same “‘vintage” were those entered
into in 1960.

COMPENSATION ON AN "OWNERSHIP'" BASIS

Applicants' Position

The Applicants submitted that ownership of the residual gas rests with the lessor
because Union only obtained title to the gas in question under the lease as and
when the gas is produced.

Messrs. Glasgow and Johnston, the Applicants, testified that Union had not
abrogated the Unit Operation agreements in place between themselves and Union
by failing to make the payments to them required, so that the issue of the lessors’
reversionary rights did not arise.

18
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Market Value Less Production Cost

Robert O. Cochrane, a witness of behalf of the Applicants, testified that, based on
varying assumptions about the life of the Sombra Pool, and the capital costs
required to extract and market the gas, the values calculated by the models created

by him ranged from:

= $321,600 to $716,700, being the value of the remaining gas reserves
discounted by a factor of |1 percent, to

» 3$613,700 to $965,200, being the undiscounted value of the remaining gas

reserves.

Injection of Replacement Gas

Basing the value of the remaining gas reserves on the July 1990 posted gas price
with no allowance for commodity price changes, capital expenditure requirements
or operating expenses, Mr. Cochrane calculated that the value of 487,000 Mcf was
$1,383,000 at the wellhead or market price of $2.84 per Mcf.

Union's Position

Union's evidence stated that, under the terms of a Oil and Gas lease, a Unit
Operation agreement and a Gas Storage lease, taken in concert, ownership of all
gas produced rested with Union, subject to a lessor’s limited right of ownership

of a royalty interest.

The evidence filed by Mr. J. Carlson and Ms. N. Stewart of Sproule Associates
Limited, witnesses on behalf of Union stated that:

..... ownership rests with the lessee (Union) under the terms of the oil and
gas lease, subject to paying a royalty. The lessee earned this
“ownership” through exploration and development of the reservoir.

Professor A. Lucas testified on behalf of Union Gas that when an oil and gas lease
is entered into, it does not amount to an outright sale of the mineral rights to the
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lessee. What, in fact, the lessee is purchasing is the right to produce and sell those
minerals, which implies the rights to enter the property of another and remove
something from beneath the soil of that property permanently. Professor Lucas
stated that once the lease is entered into, the lessor does not have the right to
produce and sell the gas, but does have the right to the royalty and reversionary
interests.

Union Gas, in its argument, stated that:

The natural and logical conclusion is that the Oil and Gas Leases remain
in effect due to their amendment in the Unit Operation Agreement and
the annual payments made to the landowners for deemed production.
Union continues to have the right to produce the gas and maintains its
ability to produce the residual gas.

Union Gas submitted however that “the parties both ‘own' different interests in
the substance.” The Company argued that the Applicants “could sell their interest
in the gas, but the buyer would only be buying their royalty interest because the <
Applicants are no longer legally entitled to produce and sell the gas.”

Market Value Less Production Cost

Union chose not to address the question of what an appropriate market value less

production cost might be.

Injection of Replacement Gas

Union characterized the value of replacement gas concept as “value to the taker”
but did not make a determination of this “value” in this proceeding. The Company
further stated that this basis of valuing residual gas had been rejected in Canada
by:

* the Board in E.B.O. 64 (1) & (2), the Bentpath Decision, in 1982;
» the Ontario Municipal Board in the Payne Pool Compensation case in 1966;

and
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+ the Canadian Judicial Committee of the Privy Council in Cedar Rapids
Manufacturing and Power Company v. Lacoste 16 DCR 168 in 1914.

COMPENSATION ON A ROYAaLTY BASIS

Applicants' Position

The Applicants, either through direct evidence given by witnesses called by them
or through cross-examination of witnesses called by Union, claimed to have
established that:

»  Currently, Union is instructing its negotiators to attempt to secure gas storage
lease agreements at $0.02 per Mcf, but to go to 12 Y2 percent royalty if
necessary.

* The Bentpath Decision issued in July 1982 is not particularly relevant to the
deliberations in this proceeding because it deals with a reservoir for which the
first injection valuation date is some 15% years prior to that in this case,
which is July 19, 1990. Further, the gas storage leases in Bentpath did not
contain a right to arbitration.

$0.02 per Mcf

The Applicants stated that the $0.02 Mcf had been accepted by landowners with
only approximately 15 percent interest in the Sombra Pool. The majority of the
interest in the Pool, approximately 85 percent, is held by the Applicants.

Robin R.C. Inwood, one of the Applicants’ witnesses, stated that he had reviewed
some 94 oil and gas leases and gas storage leases in the four principal townships
of Lambton County, being Moore, Sombra, Dawn, and Enniskillen. Mr. Inwood's
research indicated by 1990, there had been a significant change in stated royalty
rates from the 1950s and 1960s documents, which had provided for royalty
payments at the rate of $0.02 per Mcf.
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The Applicants also argued that the $0.02 per Mcf is not an appropriate royalty
rate in this case, since the proceeding was caused by the Applicant's rejection of
a $0.02 per Mcf offer. Further, the Board has already decided that there is no
agreement between the Applicants and Union on compensation, and any Board
decision that confirmed the right of the Applicants to arbitration but also
confirmed a $0.02 per Mcf rate would be “without any substantive content”.

12V2 Percent Rovalty

Mr. Inwood stated that “a majority of gas storage leases executed since the late
1980s contain preset royalties of 12%2% or have had older royalty provisions
overstruck with 12%2 [%] for the purchase of residual gas in place”.

The Applicants filed a gas storage lease signed by the landowner on April 4, 1990
and by Union on August 18 and 19, 1990, and executed on August 24, 1990,
containing a clause requiring a 12%2 percent royalty payment for residual gas. The
purpose was to demonstrate that Union was, in fact, negotiating settlements at the
12Y2 percent royalty rate in approximately the same time that the first injection of
storage gas was being made into the Sombra Pool.

Union's Position

Union argued that:

»  All historical precedents show that compensation for residual gas has always
been paid for in lieu of a production royalty.

* Previous OEB precedents have determined that compensation in lieu of a

production royalty is appropriate.

»  Other jurisdictions have recommended that compensation for residual gas be
made in lieu of a production royalty.

» The lease agreements specify a royalty payment in lieu of deemed production.
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$0.02 Mcf

Union argued that it was appropriate to look to the production agreements to
determine what is the lost opportunity or revenue forgone by the lessors in the
conversion to storage. The Company stated that “the overwhelming conclusion is
consistent with the Board's finding in the Bentpath case, that the Unit Operation
Agreements establish a royalty rate of $0.02 per Mcf and that this is the rate
which should be used”.

Union maintained that $0.02 per Mcf is just, fair and equitable compensation

because:

 this is the amount stated in the Unit Operation agreement as payment in lieu

of deemed production;

* other landowners with an interest in the Sombra Pool have accepted this

amount;

¢ between 1989 and 1996, the landowners in Enniskillen 28 Pool and the
majority of landowners in Lambton County have been paid this amount; and

* the payment of this amount is consistent with the Bentpath Decision.
BOARD FINDINGS

Basis of Valuation

One of the bases on which the Applicants valued the residual gas was that of a
scenario in which they could produce and sell the gas. However, on the grounds
that valid leases exist between the Applicants and Union, which provide Union
with the exclusive right to produce the gas, the Applicants in fact, are unable to
legally do so.

Another basis on which the Applicants valued the residual gas was that of a
scenario in which Union could produce and sell the gas in question. However,
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Union is also unable to do so, even if it wished to do so, since the gas in question

is co-mingled indistinguishably with other gas in the storage pool.

Since neither party can produce and sell the residual gas, valuing the substance on
this basis becomes at best a hypothetical calculation, to which the Board is not
willing to become a party.

The Board appreciates that both parties have supported their arguments on the
ownership issue by reference to the law and legal precedents. The Board
concludes that it is not necessary to determine the issue of ownership of the
residual gas in order for the Board to determine appropriate compensation under
section 21(3) of the Act.

In addition, there is no precedent in Ontario that the valuation of residual gas be
based on the "value to the taker” In fact, the evidence was clear that compensation
for residual gas in Ontario has been paid on the basis of a royalty.

For the reasons given in the preceding paragraphs, the Board agrees with Union's
argument and finds that compensation to the Applicants for the residual gas should
be made on the basis of a royalty. In view of this finding, the Board has
concluded that the precedents from other jurisdictions advanced by the parties are
not relevant here, since compensation in these involve either ownership
considerations or involve, in the main, Crown lands, not freehold lands as in the
Sombra Pool.

The Royalty Rate

In support of its position for a $0.02 per Mcf royalty being fair, just and equitable,
Union has placed considerable weight on the Bentpath Decision. The Board is not
convinced that, with the exception of confirming the principle of compensation
based on a royalty structure, that decision sets a useful precedent to be followed
in this case. There was no right to arbitration in the Bentpath case, as is the case
here.
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Further, the circumstances surrounding the Sombra Pool compensation are unique.
It has taken some 28 years from the date of designation, 22 years from the date
of ending production, and 18 years from the date of Board authorization for gas
to be first injected into the pool. In the intervening years to 1990, gas became a
prominent energy fuel in Ontario and gas storage received heightened interest that
gave rise to more modermn royalty arrangements for compensation of residual gas.

The evidence is clear that, on gas production leases, the more modern royalty
structure providing 12'; percent of market price had taken hold by 1990.
However, the evidence is less clear that this was the case for compensation of
residual gas under new gas storage leases. On the evidence, some gas storage
leases were being negotiated at $0.02 per Mcf, some at 12'/2 percent and some at
a sliding scale, from 121/, percent to 3 percent.

The Board believes that a percentage royalty rate is more appropriate than an
absolute dollar rate, because this method of compensating landowners for storage
rights shares the benefits or adverse impacts of fluctuating market prices between
them and lessees. A percentage royalty rate appears to be the norm in modern gas

storage leases.

Based on all the evidence and arguments, the Board finds that neither Union’s
position of $0.02 per Mcf can be accepted nor the Applicant’s position of 121/,

percent of market price. The state of flux in the industry since 1990 and the
existence of a sliding scale rate support a rate lower than 12!/, percent but higher

than $0.02 per Mcf, which represents 0.7 percent of the undisputed market price
of $2.84 per Mcf.

The Board finds that a fair, just and equitable royalty rate in this case is 61/,
percent. The Board notes that this rate is cited by Mr. Carlson and Ms Stewart to
value the residual gas under certain options. The Board also notes that $0.02 per
Mecf represented approximately 64 percent of the price of gas, as acknowledged

by Mr. Inwood, when the Gas Storage leases in the Sombra Pool were negotiated.
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The Board directs Union to pay the Applicants the following amounts:

Glasgow - $53,622, plus interest calculated according to the ADR Agreement;
and
Johnston - $17,565, plus interest calculated according to the ADR Agreement.

A Board Order will be issued in due course giving effect to this direction.
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One of the issues to be decided during this phase of the proceeding was the

question of what costs, if any, are payable by the parties.
APPLICANT’S POSITION

The Applicants submitted that they were eligible for costs in this Application
because:

» Their approach of suggesting a range of possible values to the Board was
helpful to the Board, while Union's approach of maintaining that the only fair,
just and equitable compensation was the $0.02 per Mcf stated in the Unit

Operation agreements, was not.

« The Applicants could not reasonably be expected to advance an application
of this type without being compensated for the costs of their Application.

«  The Arbitration Act, S.0. 1991, c. 17, 5.54 provides jurisdiction for an award
of costs to the Applicants.

In addition, the Applicants requested an opportunity to make additional

submissions with respect to the relevance of offers made, if the Board declined to

award the Applicants costs.
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UNION’S POSITION

Union applied, pursuant to the Board's Rules of Practice and Procedure, for its
costs in this proceeding and noted that this was not an arbitration to which the

Arbitration Act applies.

Union stated that the Company's participation had clearly assisted the Board's
understanding of the issues in the case.

BOARD FINDINGS

The Board agrees that this is not a proceeding under the Arbitration Act and is a
proceeding under the OEB Act, which is subject to the Board's Rules of Practice
and Procedure.

Section 57.01 of the Board's Rules of Practice and Procedure is permissive, not
mandatory, in its language. Therefore, the Board has decided that it will not award
costs to either party and that each party shall be responsible for its own costs.

Having determined the appropriate compensation to be paid by Union to the
Applicants, further submissions about offers made and rejected will not assist the
decision-making process and will cause both parties and the Board to incur
additional costs. The Board therefore denies the opportunity requested by the
Applicants to make such additional submissions.

Section 57.01 (c) of the Board's Rules of Practice and Procedure permits the
Board to order that the costs of the Board be paid by the parties to a proceeding.
In this case, the Board has concluded that the costs to be paid by the parties shall
be only those billed to the Board by third parties, approximately $9,000.
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The Board finds that the Applicants shall pay $500 of these costs, with the
remainder to be paid by Union. The Board orders that these costs be paid to the
Board by the parties immediately on receipt of the Board's invoices.

DATED AT TORONTO, May 22, 1997.

Y B Y4

P. Vlahos
Presiding Member

—

=
F.A. Drozd —

Member

ol

E.J. Robertson
Member

29



APPENDIX A

E.B.O. 184
AGREEMENT BETWEEN THE APPLICANT AND THE RESPONDENT

This ADR Agreement ("Agreement") is for the consideration of the Board in its determination of
the compensation payable for the residual gas in place in the Sombra Pool as of July 19, 1990,
interest payable on the compensation determined and costs. This Agreement deals with all issues
identified in the Board's Issues List and sets out where agreement has been reached between the
parties. The Agreement is supported by the existing prefiled evidence or by further evidence that

is appended to the Agreement and will be supported by the Parties at the Hearing.
Issue #1 - Reservoir Pressure at which remaining volume of gas in place to be determined.

Both parties agreed that 50 psia as stated in the Gas Storage Lease Agreement is the appropriate
reservoir pressure at which the remaining volume of gas in place should be calculated for the
purpose of determining the purchase price. The industry standard practice is 50 psia. Schedule
"A" of Union's prefiled evidence indicates that the vast majority of leases in the Province of
Ontario state 50 psia. Also, in all previous cases where Union has made a payment for residual
gas in place upon the cominencement of storage that payment has been bésed on 50 psia. As
identified in Union's prefiled evidence there have been at least three arbitrations in Ontario where
50 psia was adopted and only two circumstances where 50 psia was not used for the
determination of residual gas compensation ie: Qil Springs East and Edys Mills. Oil Springs
East was reduced by negotiation and Edys Mills was paid under the contract terms of the lease.
The parties agree that the weight of the evidence in favour of 50 psia exceeds the value of these
exceptions and that they are not representative of industry practice. As recently as December
1995, the two remaining landowners in the Enniskillen 28 Pool accepted payment down to a
reservoir pressure of 50 psia. Six of the eight property landowners within the Sombra Pool have
accepted payment for residual gas under the Gas Storage Lease Agreement down to 50 psia for

all or a portion of their property; namely B.F. Environmental Consultants Limited, St. Clair



Conservation Authority, Maxine Devin, Lome and Katherine Johnston, Edward and Betty

Johnston, as well as one of the applicants, Mr. Leo Johnston.
[ssue #2 - Determination of the volume subject to compensation.

Both parties agreed that the correct volume of the gas in place is 487,000 Mcf at base pressure of
14.73 psia to a bottomhole pressure of 50 psia. The volume of 598,032 Mcf stated in Tab 2 of
the Applicants' Phase 2 prefiled evidence is based on Imperial Oil's reserves calculations which
were filed with the Board in E.B.O. 32, Ex. 28. The E.B.O. 32 evidence was also submitted as
part of Mr. Cochrane's Phase | evidence prefiled on behalf of the Applicants. This evidence
listed the Original Gas in Place in the Sombra Pool at 2,640 Mmcf. In page 17 of the Sproule
Report, prefiled as part of Union's Phase 2 evidence , Sproule prepared an independent material
balance analysis for the Sombra Pool which determined that the Original Gas in Place is 2,524
Mmecf. In reviewing the material balance prepared by Imperial for E.B.O. 32, Sproule identified
an error in the pressure plotting which results in Imperial's gas volumes being slightly higher
than Sproule's. This small variance in Original Gas in Place translates into a 13 percent variance
in the remaining gas volume from the volume presented by Imperial in Mr. Cochrane's evidence.
The individual Applicant's interest in the volume set out herein shall be the percentage that their
participating acreage bears to the total participating acreage of the pool as determined under their

respective Unit Operation Agreements.
Issue #3 - Ownership of the remaining gas at date of injection.

There was no agreement on this issue.

Issue #4 - What is the appropriate price per Mcf to be paid for compensation?

There was no agreement on this issue.



[ssue #5 - Practice of other tribunals/legislation in resolving similar disputes.

[t was agreed that this issue was not amenable to settlement. Both parties will be addressing this

issue at the Hearing.

Issue #6 - The interest if any, to be paid by Union Gas on the purchase price from July 19,
' 1990 to the date of payment.

The parties are agreed that simple interest is payable from July 19, 1990 on the lump sum
determined for the purchase price multiplied by 48.6%, being the cumulative total of annual rates
under the Courts of Justice Act, Section 127, for the third quarter of the years 1990 to 1995
inclusive, being 13.9%, 9.1%, 6.3%, 5.1%, 6.6%, 7.6%, which is appended as Appendix A.
Interest after the anniversary date of the first injection, but before the Board renders a decision or
an order would be calculated at the Courts of Justice rate for the third quarter of 1996 and paid on
a per diem rate. Any interest accruing after a final Energy Board Order shall be determined in

accordance with Section 127 of the Courts of Justice Act dealing with postjudgment interest.

Interest payable will be calculated as follows:

Purchase Price x (13.9% +9.1% + 6.3% + 5.1% + 6.6% + 7.6%)
Issue #7 - What costs are payable, if any, in this proceeding?

There was no agreement on this issue.
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Apoendix A
£.8.0. 184
ADR Acreement

INTEREST RATES

1. Postjudgment interest rates (and prejudgment interast razes for causes
of action arising on ar before Octobes 23, 1989) are as follows:

Ist Quartae 2nd Quarner Jed Quarner 4th Quarter

1985 12% 3% 11% 1%
1986 1% 13% 10% 10%
1987 10% 9% 10% 1%
1988 0% 10% 1% 12%
1989 13% 3% 14% 14%
1950 4% 15% 13% 14%
1991 14% 11% 11% 10%
1992 9% 9% 8% 1%
1993 10% 8% 7% §%
1954 6% 6% 8% 1%
1995 3% 10% 9% %

This table shows the postjudgment interest ratas far orders made in the
quanters indicated. This table also shows the prejudgmend interest rates foc
actions commenczd in the quarters indicated in respect of causes of acuon
arising on or befoce October 23, 1989,

2. Prejudgment interast ratat for cautes of action ansing aftar October
23, 1989 arc 2 follows:

15t Quarter 2nd Quarter 3td Quarter 4th Quarter

1589 - 12.4%
1990 125% 13.5% - 13.9% 12.9%
1991 12.3% 10% 9.1% 8.8%
1992 1.7% 7.5% 8.3% 5.1%
1993 33% 61% S5.1% 5.0%
1994 43% 4.1% 6.6% 5.6%
1958 6.0% 8.0% 16% 6.6%

This table thows the ptejudgment interest rates for actions commenced in tha
quarters indicated in respect of causes of action ansing after October 23,
19%9.

Janet Paas

Director

Program Development Branch
Courts Administration

Ministry of the Attormney General
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GAS STORAGE LEASE

THIS AGREEMENT dated and made effective as of the day
BETWEEN
of the .... Geographic Township of .................. , Municipality/County of ... ..o

and Province of Ontario,
(hereinafter called the "Lessors™)
OF THE FIRST PART
-AND-

UNION GAS LIMITED
a body corporate with its Corporate Office at Chatham,
Municipality of Chatham Kent, in the Province of Ontario.

(hereinafter called the "Lessee")
OF THE SECOND PART

WHEREAS the Lessor is the registered owner of or is entitled to become the registered owner of an
estate in fee simple in that certain parcel or tract of land, situate, lying and being in the Geographic

Township Of ... .o, , TOWNShIP Of + oo ,in
the Municipality/County of .........ccccevivviinne , Province of Ontario, described as follows:

containing inall ........ acres, more or less (hereinafter called the "said lands") subject to an oil and gas
lease dated the.. ... dayof............... ... , and registered on the.......... day of .cooviiiiie, 2001,
in the Registry Office for the County Of . ......... ccooeveiiiiiiiiiee, , as Instrument Number

for the Geographic Township of .........ccc. ot v , (hereinafter called "the oil and gas
lease™);

AND WHEREAS the Lessor has agreed to lease the sub-surface of the said lands to the Lessee for
the purposes and on the terms and conditions hereinafter set forth;

WITNESSETH that in consideration of the sum of FIVE Dollars ($5.00) now paid to the Lessor by
the Lessee (the receipt of which is hereby acknowledged) and the further rents, covenants and agreements
hereinafter reserved and contained:

The Lessor doth hereby demise and lease unto the Lessee, its successors and assigns all and singular
the said lands save and except the surface rights thereto, save as hereinafter provided, (hereinafter called
"the demised lands"), to be held by the Lessee, subject to the oil and gas lease, as tenant for a term of
Five........ ( 5 ) years from the date hereof, subject to renewal as hereinafter provided, for the purpose
of injecting, storing and withdrawing gas, natural and/or artificial, (hereinafter collectively referred to as
"gas") within or from the demised lands;

Yielding and paying therefore a clear annual rental in the amount of ... ..........................ll.
............................. % ) at a rate of $5.00 per acre of the demised lands (the payment of
the first annual rental is hereby acknowledged as received) payable in advance on the anniversary date in
each year during the term hereof; together with the sum of----SIX HUNDRED AND FIFTY ------ 00/xx
($650.00 ) for each acre of the surface of the demised lands occupied by the Lessee at any time during
any lease year for the purpose of the Lessee's operations hereunder, payable in arrears at the end of such
lease year; provide that if the Lessor is already being compensated by the Lessee for its occupation of
such surface under any other Agreement with the Lessee, the total rate of compensation for such
occupation payable by the Lessee shall not exceed the aforesaid sum.

AND FOR THE CONSIDERATION, rentals and payments aforesaid, the Lessor doth also hereby
give and grant unto the Lessee insofar as the Lessor has the right so to grant the same, the right, liberty
and privilege in, upon, or across the surface lands, to complete any geological and geophysical surveys or
research or operations, to lay down, construct, operate, maintain, inspect, remove, replace, reconstruct
and repair roadways, pipes or pipe lines, tanks, stations, structures, compressors and equipment necessary
or incidental to the operations of the Lessee hereinbefore described; together with the right of
withdrawing from the demised lands and of selling or otherwise disposing of the same, all such waters,
salts, minerals and other substances as may be necessary to allow the injection and storage of gas therein
and with the right of entering upon, using and occupying so much of the surface of the demised lands as
may be necessary or convenient to carry on such operations and to fence any portion of the surface of the
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demised lands used by the Lessee.
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THE LESSOR COVENANTS AND AGREES TO AND WITH THE LESSEE:

1.

Promptly to pay and satisfy all taxes, rates and assessments that may be assessed or levied against the
said lands during the continuance of this Agreement.

That the Lessor has good title to the said lands as hereinbefore set forth, has good right and full
power to lease the demised lands, rights and privileges in the manner aforesaid and that the Lessee
upon performing and observing the covenants and conditions on the Lessee's part herein contained
shall and may peacefully possess and enjoy the demised lands and the rights and privileges hereby
granted during the said term and any renewal thereof without any interruption or disturbance from or
by the Lessor or by any person whomsoever claiming under the Lessor.

That at the expiration of the term of () years hereinbefore mentioned, unless the Lessee
shall give written notice to the Lessor of its desire not to renew this Agreement, the same shall
automatically be renewed as to that part of the demised lands then held by the Lessee, together with
the rights and privileges hereunder, and the term extended for a further period of ()
years at the annual rental then being paid as herein provided. Such extended term and each
succeeding term thereafter shall be subject to all the provisions hereof including this provision for
renewal.

It is hereby understood and agreed by and between the Lessor and the Lessee that in the event any
part of the said lands form part of a Designated Storage Area (“D.S.A.”) authorized by the Ontario
Energy Board or successor thereto, the Lessee’s rate per acre for these rights shall be increased to the
then current rate per acre that the Lessee is paying its other landowners who have lands forming part
of a D.S.A. for identical rights.

That if the Lessor owns an interest in the demised lands less than the entire fee simple estate, the
rentals and payments to be paid hereunder shall be paid to the Lessor only in the proportion which
the Lessor's interest bears to the whole and undivided fee.

THE LESSEE HEREBY COVENANTS AND AGREES TO AND WITH THE LESSOR:

6.

10.

11.

12.

To pay the rentals hereinbefore reserved in each and every year in advance during the currency of
this Agreement.

To pay all taxes, rates and assessments that may be assessed or levied in respect of any and all
machinery, compressors, equipment, tanks, structures and works placed by the Lessee in, on, or over
the demised lands.

To conduct all its operations on the demised lands in a diligent, careful and workmanlike manner and
in compliance with the provisions of law applicable to such operations and where such provisions of
law conflict or are at variance with the provisions of this Agreement such provisions of law shall
prevail.

Save as herein specifically provided with respect to the purchase by the lessee of the Lessor's interest
in such of the gas and oil and related hydrocarbons as are contained in the demised lands, there is
hereby excepted and reserved to the Lessor in respect of all water, salts, minerals and other
substances withdrawn, saved and sold or otherwise disposed of from the demised lands hereunder, a
gross royalty of five percent (5%) of the current market value of such substances at the wellhead.

Not to drill or operate a well within two hundred feet of any residence or barn on the said lands
without the Lessor's consent, and when required by the Lessor to bury pipe lines below ordinary
plough depth.

To pay and be responsible for all damages and injuries sustained by the Lessor caused by or
attributable to the operations of the Lessee and upon the abandonment of any well and the cessation
of operations by the Lessee to restore the surface thereof to the same condition, so far as may be
practicable, as existed before the entry thereon and use thereof by the Lessee.

That upon surrendering any of its interest in the demised lands to the Lessor, it shall at its own
expense register such surrender in the Registry Office for the Registry Division in which the said
lands are situated.
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THE LESSOR AND THE LESSEE DO HEREBY MUTUALLY COVENANT AND AGREE
EACH WITH THE OTHER AS FOLLOWS:

13. The Lessee shall have the right at any time and from time to time to surrender this Agreement as to
any or all portions of the demised lands, whereupon this Agreement and all payments hereunder shall
be terminated as to the demised lands so surrendered and the surface thereof; provided that the
Lessee shall have no right to surrender this Agreement in respect of any portion of the demised lands
lying within a storage area so designated by law, unless such surrender be for the whole of the
demised lands and its entire interest under this Agreement.

14. The Lessee shall at all times during the currency of this Agreement and for a period of six months
following the termination thereof or following a surrender either in whole or in part have the right to
remove or cause to be removed from the said lands all tanks, stations, structures, fixtures, pipe lines,
compressors, material and equipment of whatsoever nature or kind which it may have placed in or on
the said lands or on any area surrendered and to pull casing in wells drilled and/or operated on the
demised lands pursuant to the terms of this Agreement.

15. The Lessee may delegate, assign or convey to other corporations or persons, partnerships,
associations and other unincorporated bodies, all or any of the powers, privileges, rights or interests
demised, granted, leased or conferred upon the Lessee herein and may enter into all agreements,
contracts and writings and do all things necessary to give effect to this clause.

16. In case there is or shall be any tax, mortgage, encumbrance, lien, balance of purchase money or other
charge upon the said lands which has priority to this Agreement other than the oil and gas lease, the
Lessor hereby authorizes the Lessee to pay at its option any or all compensation and/or rents which
shall become payable hereunder in or towards the discharge of such tax, mortgage, encumbrance,
lien, balance of purchase money, or other charge upon the said lands and thereupon the Lessee shall
at its option become subrogated to the rights of the holder thereof.

17. Subject to its rights, if any, under the oil and gas lease, the Lessee shall not inject gas into the
demised lands under the provisions hereof until it has offered to the Lessor the additional acreage
rental to be paid to the Lessor in respect of its storage operations to be conducted hereunder in the
manner hereinafter provided and until it has offered to purchased from the Lessor, as hereinafter
provided, the Lessor's interest in such of the gas and oil and related hydrocarbons (hereinafter called
"the petroleum substances™) contained in the demised lands as are liable on the withdrawal of the gas
S0 injected to be co-mingled indistinguishably therewith as to their respective volumes, or as are
liable to be rendered commercially unrecoverable by reason of such injection or the storage
operations to be conducted by the Lessee hereunder. Nothing herein shall prevent the Lessee from
and it is hereby given the right at any time and from time to time to purchase the Lessor's interest in
any or all the other petroleum substances contained in the demised lands.

18. The purchase price of any of the petroleum substances to be purchased by the Lessee under Clause
17 hereof shall be computed as follows:
(@) (i) 12.5% of the current market value at the wellhead of all petroleum substances commercially
recoverable from the demised lands in liquid form, and
(if) 12.5% per mcf of the current market value at the wellhead of all other petroleum substances
commercially recoverable from the demised lands down to a reservoir pressure of 50 pounds
p.s.i.a.;

'Or'
(b) in the manner hereinafter provided.

19. In the event that the Lessee desires to purchase any of the petroleum substances as provided in
Clauses 17 and 18 hereof, it shall give written notice to the Lessor of the quantity thereof to be
purchased, the price therefore computed as provided in Clause 17(a) and the effective date of such
purchase. The Lessee shall in addition state the additional acreage rental to be paid by the Lessee in
respect of its storage operations to be conducted hereunder. The Lessor shall within Thirty (30) days
from the receipt of the aforesaid notice advise the Lessee that it disputes either the purchase price or
the additional acreage rental or both of them and in default of such notice of dispute the Lessor shall
be deemed to have agreed thereto and the same shall become final and binding upon the Lessor and
the Lessee. In the event that the Lessor gives such notice of dispute, such purchase price and
additional acreage rental and any other compensation payable to the Lessor in respect of the Lessee's
storage rights hereunder shall be determined by a board of arbitration in the manner provided under
the Energy Board Act of Ontario and the regulations thereunder or under any act or regulations in
amendment or substitution therefore.
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20. Subject to the terms of any order made by the board of arbitration aforesaid, payment of the purchase
price shall be made to the Lessor in five equal annual installments. The first payment of the purchase
price shall be made and payment of the additional storage rental shall commence effective the date on
which the Lessee first commences to inject gas into the demised lands or into any other lands within a
gas storage area so designated by law with which the demised lands form a common storage pool or
reservoir; and subsequent payments of such purchase price and storage rental shall be made on the
anniversary dates thereof.

21. All payments to the Lessor provided for in this Agreement shall at the Lessee's option be paid or
tendered either to the Lessor or the Lessor's "agent” named in and pursuant to this clause or to the
"depository" herein named. All such payments or tenders may be made by cheque or draft of the
Lessee payable to the order of the Lessor or his agent, or in cash, either mailed or delivered to the
Lessor or his agent, as the case may be, or to the depository, as the Lessee may elect. Payments or
tenders made by mail as herein provided shall be deemed conclusively to have been received by the
addressee forty-eight (48) hours after such mailing.

The Lessor does hereby appoint ..... ceceeeereeenisecersecersssersasessnsssommsnsssons as his agent aforesaid,
and ... (Bank or Trust Company), at and its successors, as his
depository as aforesaid.

All payments to the depository shall be for the credit of the Lessor or his agent, as the case may be.
The agent and the depository shall be deemed to be acting on behalf of the Lessor and shall continue
as the agent and depository, respectively, of the Lessor for receipt of any and all sums payable
hereunder regardless of any change or division in ownership (whether by sale, surrender, assignment,
sublease or otherwise) of the demised lands or any part thereof or the rentals and other payments
hereunder unless and until the Lessor gives the notice mentioned herein. All payments made to the
agent or depository as herein provided shall fully discharge the Lessee from all further obligation and
liability in respect thereof. No change in agent or depository shall be binding upon the Lessee unless
and until the Lessor shall have given Thirty (30) days' notice in writing to the Lessee to make such
payments to another agent or a depository at a given address which changes will be specified in such
notice, provided however, that only one such agent and one such depository, both of whom shall be
resident in Canada, shall have authority to act on behalf of the Lessor at any one time.

22. This agreement expresses and constitutes the entire agreement between the Parties, and no implied
covenant or liability of any kind is created or shall arise by reason of these presents or anything
herein contained.

23. Correction of Land Description: If the description of the Lands hereinabove contained is incorrect or
insufficient for the purpose of registration, or if it does not include all of the lands intended to be
described in this Lease, the Lessor hereby appoints the Lessee, the leasing agent and/or any land
department or other authorized employee of the Lessee to be the Lessor’s power of attorney to
correct this Lease accordingly, and the Lessor covenants to execute a new lease in the same form in
every respect as this Lease, but containing a proper description of all the lands intended to be
included in this Lease as aforesaid, if so requested by the Lessee.

24. All notices to be given hereunder may be given by letter delivered or mailed, postage prepaid, and
addressed to the Lessee at P.O. Box 2001, Chatham, Municipality of Chatham-Kent, Ontario N7M
SM1, Attention: Manager, Lands and to the Lessors at ..........c.ovviiiiiiiiiiiiiiiiiieieieeieaennnn
or such other address as either from time to time may appoint in writing, and every such notice so
mailed shall be deemed to be given to and received by the addressee forty-eight (48) hours after such
mailing.

25. Consent of Spouse, Concurrence and Grant of Mortgagee and Authority and Direction to Pay:
W, ot e being spouse of the Lessor hereby release all
my (our) interest in the within lands under provisions of Part Il of the Family Law Act, R.S.0O. 1990,
c.F-3. The Spouse (Spouses) hereby authorize and direct payment to the Lessor of all sums, payments
herein provided for.
(Mortgagee or Other Encumbrancer) of the lands concur(s) to this Agreement and grant(s) to the
Lessee full, free and unencumbered right, title and interest in and to the lands and/or the Leased
Substances to the extent of this Agreement. The Mortgagee (or other encumbrancers) hereby
authorize and direct payment to the Lessor of all sums, payments herein provided for.

26. If the standard of measurement applicable to the transaction contemplated herein is changed by law
to the International System of Units (SI) or any other system, all measurements provided for herein
shall be interpreted as referring to the International System of Units (SI) or other applicable
equivalents.

27. Subject as hereinbefore provided, this Agreement shall enure to the benefit of and be binding upon
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the Parties hereto and each of them, their respective heirs, executors, administrators, successors and
assigns.
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IN WITNESS WHEREOF the Parties hereto have executed and delivered these presents as of the day
and year first above written.

SIGNED, SEALED AND DELIVERED

In the Presence of :

UNION GAS LIMITED

Nt N N N N N N N N N N N N N N N N

) by its Attorney, Beverly Howard Wilton

) Power of Attorney, registered November 18,
) 1998 as Instrument No. 0823376.

) To the best of my knowledge and belief,

) the Power of Attorney is still in full force

) and effect, and has not been revoked.

) I am at least eighteen years of age.

)
)
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SCHEDULE “A”

ATTACHED TO AND FORMING PART OF THE GAS STORAGE LEASE
AGREEMENT

DATED THE DAY OF , 2001

BETWEEN:

LANDOWNER
And
LANDOWNER

(AS LESSORS)
AND

UNION GAS LIMITED (AS LESSEE)

1. IT IS HEREBY understood and agreed by and
between the Lessor and the Lessee that header tile shall be installed by the Lessee as
mutually agreeable between the parties and a tile consultant. Any damage to existing
field tile, caused by the Lessee as a result of the use of the rights granted under this
Agreement, shall be repaired or replaced at the expense of the Lessee; provided
however, that the Lessor will have a tile drain consultant and tile contractor if
required, to establish, repair or replace tile damage.

IT IS FURTHER HEREBY understood and
agreed by and between the Lessor and the Lessee that any permanent all weather access
roads on the said lands for any purpose under the terms of this Agreement, shall be
located at a site mutually satisfactory to both the Lessor and the Lessee; provided
however, that neither party hereto shall not unreasonably withhold its approval of any
proposed well site or permanent all weather access road across the said lands.

Lessor’s Initials
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Agreement of Lease made this Ard day of Anxid 1R 8
BETWEEN Lourie Delghton also known as Laurie S, Deighton
Donna Deichten also known as Donna L, Deighton

of the Town of Dresden in the County of Kent
Province of Ontario, (hereinafter called “the Lessor”)

OF THE FIRST PART

— AND —

IMPERIAL OIL ENTERPRISES LTD., a body corporate having its head office at the City of Toronto, in the County of
York, Province of Ontario, (hereinafter called “the Lessee”)

OF THE SECOND PART.

WITNESSETH that the Lessor, being the owner or entitled to become the owner subject to any registered emcum-
brances, of all petroleum, natural gas and related hydrocarbons, and of all minerals, substances and other gas

within upon or under those certain lands in the Township of Dawn in the County

of Lambhton , Province of Ontario, containing 13 acres, more or less and described as

follows:

FIRSTLY: The Southeast quarter of Lot Thirty-two (32), Concession
Four (4).

SECONDLY: The East half of the Southwest quarter of Lot Thirty-two (32),

Concession Four (4).

IN CONSIDERATION of the sum of Five Dollars ($5.00) paid to the Lessor by the Lessee (the receipt whereof is hereby
acknowledged by the Lessor) and subject to the rents hereinafter reserved and the royalties hereinafter excepted from
this grant and the covenants of the Lessee hereinafter contained, DOTH HEREBY GRANT AND LEASE unto the
Lessee the leased substances as herein defined within, upon or under the said lands as herein defined, together with the
exclusive right and privilege insofar as the Lessor has the right to grant the same, to explore, drill for, win, take, remove,
store and dispose of the leased substances and for the said purposes to enter upon, use and occupy the said lands or so
much thereof and to such extent as may be necessary or convenient and to drill wells, lay pipe lines and build and
install such tanks, stations, structures and roadways and to fence any portion of the said lands used as a well site as
may be necessary. Five 5)

TO HAVE AND TO ENJOY the same for a term of XEN X20X years from and including the date hereof and so long
}:lhereafter as tlée leased substances or any of them are produced from the said lands, subject to the other provisions
erein contained;

PROVIDED that if operations for the drilling of a well are not commenced on the said lands within ONE (1) year
from the date hereof, this Lease shall terminate and be at an end on the first anniversary date, unless the Lessee shall

have paid or tendered to the Lessor on or before the said anniversary date the sum of

nooooSeventy-flve-—-memmem—eeae 0 75.00 ) Dollars, (hereinafter called the

“delay rental”), which payment or tender shall confer the privilege of deferring the commencement of drilling opera-
tions for a period of ONE (1) year from the said anniversary date, and that, in like manner and upon like payments or
tenders, the commencement of drilling operations and the termination of this Lease shall be further deferred for like
periods successively; Five (5)

PROVIDED FURTHER that if at any time during the said KB {i0X year term and prior to the discovery of pro-
duction on the said lands, the Lessee shall drill a dry well or wells thereon, or if at any time during such term and after
the discovery of production on the said lands all such production shall cease and the well or wells from which such pro-
duction was taken shall be abandoned, then this Lease shall terminate at the next ensuing anniversary date hereof unless
operations for the drilling of a further well on the said lands shall have been commenced or unless production or pro-
duction operations shall have been resumed or unless the Lessee shall have paid or tendered the delay rental; in which
latter event the immediately preceding proviso hereof governing the payment of the delay rental and the effect thereof,
shall be applicable thereto;

F ve_§5)

AND FURTHER ALWAYS PROVIDED that if at the end of the said {16} year term the leased substances are
not being produced from the said lands and the Lessee is then engaged in drilling or production operations thereon, or
if at any time and from time to time after the expiration of the said THENY({0)Xyear term production of the leased sub-
stances shall cease and the Lessee shall commence further drilling or production operations within Ninety (90) days
after the cessation of the said production, then this Lease shall remain in force so long as any drilling or production
operations are prosecuted with no cessation of more than Ninety (90) consecutive days, and, if they result in the pro-
duction of the leased substances or any of them, so long thereafter as the leased substances or any of them are pro-
duced from the said lands.

£ 0

£9
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If at any time and from time to time drilling or production operations are interrupted or suspended, or any well
.on the said lands or on any spacing unit as herein defined of which the said lands or any portion thereof form a part,
ig ghut-in, suspended or otherwise not produced for any cause whatsoever beyond the Lessee’s reasonable control includ-
ing, without limitation, the lack of or an intermittent market, the time of such interruption or suspension or non-
prodélction shall not be counted against the Lessee, anything hereinbefore contained or implied to the contrary notwith-
standing.

THE LESSOR AND THE LESSEE HEREBY COVENANT AND AGREE WITH EACH OTHER AS FOLLOWS:
1. Interpretation:-

In this Lease, unless there is something in the subject or context inconsistent therewith, the expressions follow-
ing shall have the following meaning, namely:

(a) “leased substances” shall mean and include:-
(i) all petroleum, natural gas and related hydrocarbons; and
(ii) all minerals, substances and other gas produced in association with the foregoing or found in any water
contained in an oil or gas reservoir,
but shall not mean and include coal and valuable stone.

{b) “said lands” shall mean all the lands hereinbefore described or such portion or portions thereof as shall not
have been surrendered.

{¢) “spacing unit” shall mean and include the area allocated to a well for the purpose of drilling for and/or pro-
ducing the leased substances or any of them by or under any law of the Province of Ontario now or hereafter
in effect governing the spacing of petroleum and/or natural gas wells.

2. Royalties:-
(a) CRUDE OIL

In respect of all crude oil produced, saved and marketed from the said lands there is hereby excepted and re-
served unto the Lessor a gross royalty of twelve and one-half per cent (12%%) of the current market value of
such crude oil at the point or points of measurement, namely, the production tanks of the Lessee to which the
well or wells on the said lands are connected. Such royalty shall be payable to the Lessor on the 25th day of the
month following the month in which any well drilled on the said lands shall be brought into production of crude
oil and thereafter on the 25th day of each succeeding month for so long as crude oil shall be produced, saved and
marketed from the said lands.

The Lessee shall make available to the Lessor during normal business hours at the Lessee’s office at Chatham,
Ontario, or elsewhere in Ontario as the Lessee may notify the Lessor, the Lessee’s records of the quantity
of crude oil produced, saved and marketed from the said lands and as ascertained at the point or points of
measurement.

Provided always that the Lessor shall have the option upon THIRTY (30) days’ written notice to the Lessee,
to take in kind twelve and one-half per cent (12%%) of all the crude oil produced and saved from the said lands
in lieu of the royalty payment aforesaid, and may on like notice revoke such option. The Lessor may not exercise
this option more often than once in any TWELVE (12) months’ period. If the Lessor elects to receive such
royalty in kind, the Lessee will provide, free of cost, storage in its production tanks for not more than TEN (10)
days’ accumulation of the Lessor’s royalty oil and will deliver the same to the Lessor at such tank outlets in
accordance with usual and customary pipeline and shipping practices.

(b) GAS WELLS

There is hereby excepted and reserved unto the Lessor a royalty in respect of each gas well completed on
the said lands and which is capable of producing gas in paying quantities, computed as follows:

WHEN A WELL IS CAPABLE OF PRODUCING

AN AMOUNT EQUAL TO OR IN EXCESS OF: AMOUNT
10 cubic feet per day BUT LESS THAN 500,000 cubic feet per day.......cee $100
500,000 cubic feet per day » » " 1,000,000 cubic feet per day........ee $150

1,000,000 cubic feet per day » » »  2500,000 cubic feet per day.....ceceecee $250
2,500,000 cubic feet per day » » ® 5,000,000 cubic feet per day......ceeen $350
5,000,000 cubic feet per day $500

The aforesaid royalty shall be computed in advance each year from the time each such gas well shall have been
completed. The first payment for each gas well shall be based on its open flow measurement at the time of com-
pletion, and said payment for the peried between the time of completion and the 30th day of September next en-

” suing shall be calculated at the rates above set forth and shall be paid as soon as may be practicable, Subse-

A quent payments for each such well shall be paid in advance on or_ before the 25th day of October in each year
and shall be based on the last open flow measurement of such well taken by the Lessee. While the said royalty
is so paid it shall be deemed that each such well is a producing well hereunder and that the leased substances
are being produced from the said lands.

3. Lesser Interest:-

If the leased substances and/or the said lands be held by the Lessor in undivided ownership with another person
or persons, then the Lessor shall be entitled to receive only a percentage of the rentals and royalties herein reserved,
computed in accordance with the Lessor’s percentage interest in the leased substances and/or the said lands.

4. Compensation and Restoration of Surface:-

The Lessee shall pay and be responsible for all damages and injuries sustained by the Lessor caused by or
attributable to the operations of the Lessee, and upon the abandonment of any well and the cessation of operations by
the Lessee on the well site, the Lessee shall restore the surface thereof to the same condition, so far as may be prac-
ticable, as existed before the entry thereon and use thereof by the Lessee.

6. Taxes Payable by the Lessor:-

The Lessor shall promptly satisfy all taxes, rates and assessments of whatsoever nature or kind made or im-
posed against or in respect of the surface of the said lands, or that may be assessed or levied, directly or indirectly,
against the Lessor by reason of the Lessor’s interest in production obtained from the said lands or the Lessor’s
ownership of mineral rights in the said lands.

6. Taxes Payable by the Lessee:-

The Lessee shall pay all taxes, rates and assessments that may be assessed or levied in respect of the under-
taking and operations of the Lessee on, in, over or under the said lands, and shall further pay all taxes, rates and
assessments that may be assessed or levied directly or indirectly against the Lessee by reason of the Lessee’s interest
in production from the said lands.

7. Correction of Land Description:-

If the description of the said lands hereinabove contained be incorrect or insufficient for the purpose of regis-
tration, or if it does not include all of the lands intended to be described in this Lease, the Lessor hereby appoints
the leasing agent and/or any land department or other authorized employee of the Lessee to be the Lessor’s attorney
to correct this Lease accordingly, and the Lessor covenants to execute a new lease in the same form in every respect
as this Lease, but containing a proper description of all the lands intended to be included in this Lease as aforesaid,
if so requested by the Lessee.

8. Clearance of Prior Leases:-

The Lessor covenants that save as to this Lease there is no valid lease of the leased substances, and if a
lease of the leased substances be registered against the said lands or any portion thereof, the Lessor hereby authorizes
and empowers the Lessee, at the Lessee’s option and expense, to take any proceedings to obtain a surrender, release,
discharge or order vacating such lease or to obtain a declaration from the Supreme Court of Ontario that such lease
is invalid, and the Lessor further covenants and agrees to co-operate with the Lessee in any and all such proceedings.
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Less production of the leased substances from the unit, in lieu of the royalties herein
specified, only such portion of such royalties as the surface area of that portion of the said lands placed in the unit
bears to the total surface area of all the land in the unit. operations on, or production of the leased sub-
stances from, or the presence of a shut-in or suspended well on, any land included in the unit shall have the same
effect in continuing this Lease in force and effect as to the whole of the said lands, as if such drilling operations or
production of the leased substances were upon or from the said lands, or some portion thereof, or as if such shut-in
or suspended well were located on the said lands, or some portion thereof.

Operations:-

(a) The Lessee shall conduct all its operations on the said lands in a diligent, careful and workmanlike manner and
in compliance with the provisions of law applicable to such operations and where such provisions of law con-
flict or are at variance with the provisions of this Lease such provisions of law shall prevail;

(b) The Lessee covenants not to drill a well within two hundred feet of any residence or barn on the said lands
without the Lessor’s consent, and when required by the Lessor will bury pipe lines below ordinary plough depth.

Discharge of Encumbrances:-

The Lessee may at its option pay or discharge the whole or any portion of any tax, mortgage, balance of pur-
chase money, lien or encumbrance of any kind or nature whatsoever upon the said lands or the leased substances
which has priority to this Lease, in which event the Lessee shall be subrogated to the rights of the holder or holders
thereof and may in addition thereto at the Lessee’s option, reimburse itself by applying on the amount so paid by
the Lessee, the rentals, royalties, or other sums accruing to the Lessor under the terms of this Lease.

Surrender:-

(a) Notwithstanding anything herein contained, the Lessee may at any time or from time to time determine or sur-
render this Lease and the term hereby granted as to the whole or any part or parts of the leased substances
and/or the said lands, upon giving the Lessor prior written notice to that effect, whereupon this Lease and the
said term shall terminate as to the whole or any part or parts thereof so surrendered and the obligations of the
Lessee shall be extinguished or correspondingly reduced as the case may be. Any reduction in the delay rental
under the terms of this clause will be in the same proportion as the amount of acreage surrendered bears to the
total acres under lease. The Lessee shall not be entitled to a refund of any rental or royalty theretofore paid.

(b) If this Lease has been registered in the Registry Office for the Registry Division in which the said lands are
situated, the Lessee upon surrendering all or any part of its interest in the said lands to the Lessor, shall, at its
own expense register such surrender in such Registry Office.

Removal of Equipment:-

The Lessee shall at all times during the currency of this Lease and for a period of SIX (6) months after the
termination hereof, have the right to remove all or any of its machinery, equipment, structures, pipe lines,
casing and materials from the said lands.

Default:-

In the case of the breach or non-observance or non-performance on the part of the Lessee of any covenant,
proviso, condition, restriction or stipulation herein contained which ought to be observed or performed by the
Lessee and which has not been waived by the Lessor, the Lessor shall, before bringing any action with respect
thereto or declaring any forfeiture, give to the Lessee written notice setting forth the particulars of and requiring it
to remedy such default, and in the event that the Lessee shall fail to commence to remedy such default within a
period of Ninety (90) days from receipt of such notice, and thereafter diligently proceed to remedy the same, then
except as hereinafter provided, this Lease shall thereupon terminate and it shall be lawful for the Lessor into or
upon the said lands (or any part thereof in the name of the whole) to re-enter and the same to have again, re-
possess and enjoy; PROVIDED that this Lease shall not terminate nor be subject to forfeiture or cancellation if
there is located on the said lands a well capable of producing the leased substances or any of them, and in that
event the Lessor’s remedy for any default hereunder shall be for damages only.

Quiet Enjoyment:-
The Lessor covenants and warrants that the Lessor has good title to the leased substances and the said lands
s hereinbefore set forth, has good right and full power to grant and demise the same and the rights and privi-
leges in the manner aforesaid, and that upon the Lessee observing and performing the covenants and conditions
on the Lessee’s part herein contained, the Lessee shall and may peaceably possess and enjoy the same and the
rights and privileges hereby granted during the currency of this Lease without any interruption or disturbance
from or by the Lessor or any other person whomsoever.

Further Assurances:-

The Lessor and the Lessee hereby agree that they will each do and perform all such acts and things and
elll:lecuIt‘:e all such deeds, documents and writings and give all such assurances as may be necessary to give effect to
this Lease.

Assignment:-

The parties hereto and each or either of them may at any time and from time to time delegate, assign, sub-let or
convey to any other person or persons, corporation or corporations, all or any of the property, powers, rights and in-
terest obtained by or conferred upon them respectively hereunder and as the same relate to all or any part of the
said lands, and may enter into all agreements, contracts and writings and do all necessary acts and things to give
effect to the provisions of this clause; provided that no assignment of royalties, rentals or other monies payable
hereunder and no change or division in the ownership of the said lands or any part thereof, by the Lessor, however
accomplished shall operate to enlarge the obligations or diminish the rights of the Lessee nor shall any such
assignment be binding upon the Lessee unless and except the same is for the entire interest of the Lessor in all
such sums remaining to be paid or to accrue hereunder and provided further that the Lessor shall give the Lessee
THIRTY (30) days’ notice in writing in a form satisfactory to the Lessee of any such delegation, assignment,
sub-letting or conveyance by the Lessor; provided further that in the event that the Lessee shall assign this Lease
as to any part or parts of the said lands, then the delay rental shall be apportioned amongst the several lease-
holders rateably according to the surface area of each and the several leaseholders shall be individually responsible
for the payment of their portion of the delay rental and for the payment of royalties hereby reserved unto the
Lessor in respect of any production from wells drilled on their respective parts of the said lands. Should the
Assignee or Assignees of any such part or parts fail to pay the proportionate part of the delay rental or the royalty
payable by him or them, such failure to pay shall not operate to terminate or affect this Lease insofar as it relates
to and comprises the part or parts of the said lands in respect of which the Lessee or its Assignees shall make due
payment of rental and royalty.

Manner of Payments:-

All payments to the Lessor provided for in this Lease shall at the Lessee’s option be paid or tendered either
to the Lessor or to the Lessor's Agent named in and pursuant to this clause or to “the depository” herein named.
All such payments or tenders may be made by cheque or draft of the Lessee payable to the order of the Lessor or
his Agent, or in cash, either mailed or delivered to the Lessor or his Agent, as the case may be, or to the deposi-
tory, as the Lessee may elect. Payments or tenders made by mail as herein provided shall be deemed to have been
received by the addressee forty-eight (48) hours after such mailing.
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The Lessor does hereby appoint ot

as his agent as aforesaid and

Canadian Inpserial Bznk ¢f Commerce,

(Bank or Trust Company),

at DraﬁdenaORtariO » and its successors, as his depository as aforesaid.

P

agent and the depository shall be deemed to be acting on behalf of the Lessor and shall continue as the agent and
depository, respectively, of the Lessor for receipt of any and all sums payable hereunder regardless of any change
or division in ownership (whether by sale, surrender, assignment, sublease or otherwise) of the said lands or any
part thereof or the leased substances therein contained or of the royalties or other payments hereunder unless and
until the Lessor gives the notice mentioned herein., All payments made to the agent or depository as herein Pro-
vided shall fully discharge the Lessee from all further obligation and liability in respect thereof, No change in
agent or depository shall be binding upon the Lessee unless and until the Lessor shall have given THIRTY (30)
days’ notice in writing to the Lessee to make such Payments to another agent or a depository at a given address
which changes will be specified in such notice; provided however, that only one such agent and one such depository,
both of whom shall be resident in Canada, shall have authority to act on behalf of the Lessor at any one time,

20. Entire Agreement:-
is lease expresses and constitutes the entire agreement between the Parties, and no implied covenant or lia-
bility of any kind is created or shall arise by reason of these presents or anything herein contained.

21. Notices:-
A1l notices to be given hereunder may be given by letter delivered or mailed, postage prepaid, and addressed to

the lessors at 939 Chandloer St., Dreeden, Ontario

and to Imperial Oil Enterprises Ltd. at Post Office Box 880, Chatham, Ontario, Canada, or such other address as
either from time to time may appoint in writing, and every such notice so mailed shall be deemed to be given to and
received by the addressee FORTY-EIGHT (48) hours after such mailing.

22. Enuring Clause:- . )
Subject as hereinbefore provided, this Lease shall enure to the benefit of and be binding upon the Parties hereto
and each of them, their respective heirs, éxecutors, administrators, successors and assigns.

IN WITNESS WHEREOF the Parties hereto have executed and delivered these presents as of the day and
vear first above written.

SIGNED, SIEALED AND DELIVERED

n the Presence of:
| ;?6;///L;{ jg)j {omal ‘II'"
/a%/?/ ............. — /f oy / zif/f//if%:ﬂf”
.‘I

IMPERIAL OIL ENTERPRISES LTD.
By its Attorneys

Power of Anorn=v registared on
the ?nd dav Avg. A. D. 1955
in the Eaciany O'Nee tar the

Counry ot Lumbten as Number 227801

APPROVE]%




Aftivavit as to Legal Age and Marital Status

\
I I.2urie Deighton
PROVINCE 8 I
OF
ONTARIO }Ofthe ........... _Town e e S e ST of . ...Dresden :
inthe Countyof ... ................. ... Q5 USSR
To Wit:

in the within instrument named, make oath and say that at the time of the execution of
the within instrument,

1. I was of the full age of twenty-one years;
2. And that Donna Deighton

who also executed the within instrument was
of the full age of twenty-one years

3. I was legally married to .. ......2enna Dedghton . .. ... .
named therein;

sOlxwasaarKiRd/divoxeer kwidewsx /27 22/ .

SWORN beforeme atthe ... _1own \

of . ......... ..Rresden. ... ...
in the County of Kent

this .....3%d day of ... April | 5? AL

AD. 19.68... .

¥ ]

A Commissioner for taking Affidavits, ete. )

M—F277 :

DONALD F. MeK 8

a Commission etc., Province of Ontario
EXPIRE 3 MAY, 1968




AFFIDAVIT UNDER SECTION 53(2) OF THE REGISTRY ACT

CANADA l
PROVINCE OF ONTARIO | D FREDERICK RUSSELL DUFTON of the City of Chatham,
TO WIT: } in the county of Kent, employee of Imperial Oil Enterprises Ltd., make oath and say:

1. THAT I am an attorney appointed for the purpose of executing the annexed assurance on behalf of Imperial
Oil Enterprises Ltd. under a power of attorney registered in accordance with the provisions of the Registry Act.

2, THAT the annexed assurance is not made contrary to Section 2 of the Mortmain and Charitable Uses Act.

SWORN before me at the city of Chatham, in the County of

Kent, this 2% K.  dayof- A W 19k
() C et Z#7, A A 1.4
< rh«m‘}édﬂ ) S s A _g— ——— o . i
e A Commissioner, ete.

DOUGLAS WILLIAM THOMAS
“ Appointed to administer caths ond take offidovils within the Province of
Ontorie while in the employ of Imperial Oil Limiled ond for work of such

Company only.” My Commission oxpires on 3rd October, 1968
AFFIDAVIT OF EXECUTION BY ATTORNEYS

CANADA I, KAYE MILLS of the City of
PROVINCE OF ONTARIO Chatham, in the County of Kent, Province of Ontario, Secretary,
TO WIT: make oath and say:

1. That I was personally present and did see the within lease and duplicate duly signed, sealed and executed
ﬁ by Imperial Oil Enterprises Ltd., by its attorney:

FREDERICK RUSSELL DUFTON

2, THAT the said lease and duplicate were executed by the said attorney at the City of Chatham,
3. THAT I know the said attorney for Imperial Oil Enterprises Ltd.

4. THAT I am a subscribing witness to the said lease and duplicate.

SWORN before me at the City of Chatham,
e e oo o in the County of Kent P
o ® A
PY o0 - f\ = / r,
thi w.\) day of— . 19 &8, (
terer Wi 2n) dy ot -
[ ] [ ] ’ \ 1 a
e®%, / S\ 4 ——
* o< i "ﬂ)g‘);/_a_,r\ RS LA By,
.'. .o R A Commissioner, ete. J
s DOUGLAS WILLIAM THOMAS
.. .' “ Appolnted 1o administer oaths and take affidovits wifhin the Province of
0% o Onlorio while in the emplay of lmperiol Oil Limited ond for work of such
tees s Compony only.” My Commission expires on 3rd QOctober, 1968
AFFIDAVIT OF EXECUTION BY LESSOR
aaede H .
R CANADA L Donald F. McKenzie ;. City of Sarr
°eses PROVINCE OF ONTARIO | in the County of Lambton | province of Ontario,  Leasing Age
o® oo TO WIT: make oath and say:
e o0o0ew e
-] e (-]
: - .: 1. That I was personally present and did see the within lease and duplicate duly signed, sealed and executed
° X by Laurie Deighton onn eighton
[ °
" two of the parties thereto.

2. That the said lease and duplicate were executed by the said parties at the
Town of re

3. THAT I know the said parties.
4. THAT I am a subscribing witness to the said leaze and duplicate.

SWORN before me at the (") %~ | of

4

e Jm the County of L{ﬁ-_\ﬁ&t— . )
. ™\ Z )7(‘! =
this =BT day of pa -\ /) 1968 . / 7 e _ y
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