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PREFILED EVIDENCE OF1

BILL FAY, MANAGER UNDERGROUND STORAGE, CANADA,2

UNION GAS LIMITED3

BILL WACHSMUTH, SENIOR ADMINISTRATOR, REGULATORY PROJECTS,4

UNION GAS LIMITED5

6

7

The purpose of this evidence is to provide Union Gas Limited’s (“Union”) response to the8

application by Achiel Kimpe (the “Applicant”) under section 38(2) of the Ontario Energy Board9

Act, 1998 (the “Act”) for just and equitable compensation in relation to residual natural gas in the10

portion of the Bentpath Storage Pool located on his property that has a pressure below 50 pounds11

per square inch absolute (“psia”).12

Overview13

In 1982, the Board determined that the Applicant is not entitled to compensation for residual gas14

at pressures below 50 psia. Union paid the Applicant compensation for residual gas at pressures15

above 50 psia, in accordance with the Board’s decision. There has been no change in16

circumstance since the Board’s decision that would justify payment of compensation to the17

Applicant for residual gas at pressure levels below 50 psia. Union does not pay for storage of18

natural gas. It pays for the right to store gas, whether or not gas is actually stored.19

In this evidence, we provide information about the Bentpath Pool, explain the commercial20

recoverability of residual gas in the Pool, and summarize the Board’s decision in the Applicant’s21

first compensation application. We also describe Union’s and industry practice relating to22

compensation for residual gas.23
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The Bentpath Pool1

Union is the operator of the Bentpath Pool, one of 24 natural gas storage pools operated by2

Union that form part of its integrated natural gas storage and transmission system. The Bentpath3

Pool is located in Lambton County and was designated as a gas storage area by O. Reg. 585/744

on August 7, 1974. By Board order E.B.O. 64 dated August 19, 1974, the Board authorized5

Union to inject gas in and remove gas from the Bentpath Pool.6

The Applicant’s Land7

The Applicant is a landowner whose land, along with various third parties, forms part of the8

Bentpath Pool. The Applicant’s land covers a 50 acre area within the Bentpath Pool designated9

storage area. Attached as Exhibit 1 is a map showing the Pool’s designated storage area, the reef10

area and the Applicant’s land.11

Compensation for Residual Gas12

Residual gas is the gas remaining in a storage pool when production ceases. Due to the cost of13

extracting gas at low pressures, residual gas is not removed from a pool during the production14

process. Instead, it remains in the pool.15

During production, landowners receive royalties on the commercially recoverable gas located16

under their land. After a pool is converted to storage, landowners cease to receive these royalties.17

Instead, they receive compensation for the portion of the residual gas located under their land18

that is commercially recoverable. These payments are intended to compensate landowners for19

royalties they would have received from commercially recoverable gas had the pool not been20

converted to storage.21

The principle that landowners should only be compensated for commercially producible gas, and22

not for all gas located under their land, is reflected in the Board’s gas storage report to the23
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Lieutenant Governor in Council dated May 4, 1964, led by Chairman A.R. Crozier. The Board’s1

report states at page 21:2

1. Landowners should, upon the first use of a pool for storage, be3

paid for their royalty interests in residual gas down to a reasonable4

abandonment pressure. This principle has been adopted and used5

in Ontario. Compensation in this respect is required under the law,6

but the rate of payment is not fixed. The “reasonable abandonment7

pressure” referred to is determined by agreement or arbitration as8

appropriate to the particular reservoir being dealt with.9

The report is attached as Exhibit 2.10

As explained in further detail below, Union’s practice, consistent with the Board’s decision, has11

been to compensate landowners for the portion of residual gas located under their land with a12

pressure greater than 50 psia. This reflects the widely-accepted industry standard that natural gas13

at pressures below 50 psia is not commercially recoverable.14

Board’s Determination of Residual Gas Compensation for Bentpath Pool Landowners15

The Board has already determined that Bentpath Pool landowners, including the Applicant, are16

not entitled to compensation for residual gas at pressures below 50 psia.17

In 1980, the Applicant, along with other Bentpath Pool landowners, brought an application to the18

Board seeking compensation for, among other things, the storage of natural gas under their19

respective properties. The Applicant, who was represented by counsel in that application,20

claimed compensation for all gas located under his property, including gas at pressures below 5021

psia. This claim is reflected at page 110 of the Board’s decision issued July 16, 1982 in22

proceeding E.B.O. 64(1) & (2), a copy is which is attached as Exhibit 3.23
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The Board rejected the Applicant’s claim in respect of residual gas and ordered that Union pay1

compensation only at pressures above 50 psia. As the Board stated at pages 110 and 111 of its2

decision:3

The submission that residual volumes should be calculated to zero4

psia is rejected since the evidence before the Board is that below a5

bottom-hole pressure of 50 psia gas cannot be economically6

produced, saved and marketed.7

Union paid the Applicant compensation for residual gas above 50 psia located under his land, in8

compliance with the Board’s decision, in 1982.9

There has been no change in circumstances since this decision was made that would justify the10

Board’s revisiting the issue of compensation to Mr. Kimpe in relation to the residual gas under11

his property at pressures below 50 psia.12

Board’s Other Decisions Regarding Compensation for Residual Gas13

The Board has considered compensation for residual gas in two other proceedings: the Lambton14

County Storage Association compensation decision in proceeding RP-2000-0005 and the Sombra15

Pool compensation decision in proceeding E.B.O. 184.16

The RP-2000-0005 proceeding was brought by several Lambton County storage pool17

landowners, including the Applicant (who was represented by counsel), for just and equitable18

compensation in respect of gas storage. In its decision and order, following a settlement between19

Union and the applicants, the Board accepted that compensation for residual gas down to a20

pressure of 50 psia was just and equitable for the landowners in the Bluewater and Oil City21

Pools. The Board further ordered that the Applicant was entitled to certain compensation22

payments in respect of natural gas storage, and Union has paid all amounts owed to the23
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Applicant in accordance with the order. A copy of the Board’s decision and order is attached as1

Exhibit 4.2

In its decision, the Board accepted that the settlement covered all claims for compensation3

asserted, or that could have been asserted, in the amended application, the evidence and the4

answers to interrogatories. The Applicant clearly could have asserted the claim he now advances5

in the RP-2000-0005 proceeding, but did not do so.6

The Board again considered just and equitable compensation for residual gas in the context of an7

application by Sombra Pool landowners in proceeding E.B.O. 184. The Board gave effect to an8

alternative dispute resolution agreement entered into by the applicants and Union, in which the9

applicants agreed that 50 psia was the appropriate threshold pressure level for compensation for10

residual gas. The Board accepted that this threshold was appropriate. A copy of the Board’s11

decision is attached as Exhibit 5.12

Union and Industry Practice Regarding Compensation for Residual Gas13

Union and industry practice, reflected in the Board’s decisions referenced above, has been to14

compensate landowners for residual gas only at pressures above 50 psia. This practice reflects15

the objective of compensating landowners for that gas that could have been commercially16

produced but was not, and could therefore have entitled the landowner to a royalty payment had17

the gas been produced.18

A threshold pressure of 50 psia for residual gas represents the average level at which production19

of natural gas ceases to be profitable, widely accepted by the natural gas storage industry in20

Ontario. This threshold is also consistent with Union’s recent production experience. For21

example, production of natural gas at Union’s Heritage Pool, also located in Lambton Country,22

ceased at 59.9 psia.23
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At paragraph 5 of his submission, the Applicant identifies three pools where production has1

occurred at pressure levels below 50 psia. While there may be some individual wells in these2

pools below 50 psia it is Union’s understanding that the average pressure in all of these pools is3

above 50 psia. It is possible to produce gas below 50 psia in some site-specific circumstances,4

but it is not the general practice for natural gas to be produced at pressures below 50 psia.5

All of Union’s existing gas storage lease agreements with landowners in the Bentpath Pool6

provide for compensation for residual gas at pressures above 50 psia. These agreements are7

consistent with Union’s standard gas storage lease agreement with storage pool landowners,8

which provides for compensation for residual gas only at levels above 50 psia. A copy of9

Union’s standard gas storage lease agreement is attached as Exhibit 6.10

Industry practice in Ontario is to compensate landowners for residual gas at levels above 50 psia11

only. We are aware of only two exceptions where a pressure different from the industry standard12

has been used. The two exceptions involve Oil Springs East Pool and Edys Mills Pool. Neither13

situation is representative of industry practice. In these exceptional cases the threshold pressure14

used was voluntarily reduced down to 0 psia following negotiation with the landowner and was15

not based on a reassessment of the pressure level at which natural gas becomes commercially16

recoverable.17

The Board has accepted that these two examples are the exception to industry practice and do not18

form a basis to provide compensation for uneconomic residual gas at pressures below 50 psia. In19

its Sombra Pool compensation decision, the Board gave effect to the alternative dispute20

resolution agreement entered into between the applicants and Union, which stated:21

The industry standard practice is 50 psia. Schedule “A” of Union’s22

prefiled evidence indicates that the vast majority of leases in the23

Province of Ontario state 50 psia. Also, in all previous cases where24

Union has made a payment for residual gas in place upon25

commencement of storage that payment has been based on 50 psia.26
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As identified in Union’s prefiled evidence there have been at least1

three arbitrations in Ontario where 50 psia was adopted and only2

two circumstances where 50 psia was not used for the3

determination of residual gas compensation i.e. Oil Springs East4

and Edys Mills. Oil Springs East was reduced by negotiation and5

Edys Mills was paid under the contract terms of the lease. The6

parties agreed that the weight of the evidence in favour of 50 psia7

exceeds the value of these exceptions and that they are not8

representative of industry practice.9

The agreement is reproduced at Schedule “A” of the Sombra Pool compensation decision,10

attached as Exhibit 5.11

The Bentpath Pool has no unique features that would justify a deviation from the 50 psia12

threshold for compensation.13

Petroleum and Natural Gas Lease Between the Applicant and Union14

The Applicant and Union are subject to a Petroleum and Natural Gas Lease entered into between15

their respective predecessors in interest, a copy of which is attached as Exhibit 7. Union has paid16

the Applicant all required payments under this Lease.17

The Applicant’s claim that he has been “expropriated” is unwarranted and is not supported by18

the Lease. Under section 2 of the Lease, the Applicant is entitled to a royalty in relation to the19

production, saving and marketing of natural gas extracted from his land. As with other oil and20

gas exploration and production leases (known as “profit a prendre” agreements), the Lease21

provides for a royalty to be paid to the landowner in relation to the depletion of the resource22

being taken. Nothing in the Lease requires that Union pay royalties to the Applicant with respect23

to any residual gas that is not produced, and nothing in the Lease requires that Union continue24

production if not profitable.25
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In the event that production resumes on the Bentpath Pool, the Applicant would be entitled to a1

royalty in accordance with section 2 of the Lease, regardless of the pressure level of the gas.2

While it is unlikely that gas would ever be produced at pressure levels below 50 psia, if this were3

to happen then Union would comply with its royalty payment obligations under the Lease.4

However, in the absence of actual production, there is no reason why the Applicant should be5

compensated for residual gas at pressure levels below 50 psia, given the widely-accepted6

industry standard that 50 psia is the threshold pressure level for commercial recoverability of7

natural gas.8

Document Attached to the Applicant’s Submission9

The document attached to the Applicant’s submission is an excerpt from a report that was10

submitted by Union and Enbridge Consumers Gas to the Ministry of Natural Resources in the11

context of a tendering process relating to development of natural gas storage pools on Crown12

lands. The tendering process requires the proponent to identify an amount they are willing to pay13

for residual gas, including residual gas that is not commercially recoverable.14

In the submission, Union and Enbridge confirmed that royalty fees do not exist within the natural15

gas storage industry in Ontario or elsewhere in North America and expressed the position that16

cost structures payable to the Crown for storage should be consistent with those existing in the17

competitive marketplace.18

The report has no relevance to the Applicant’s claim for compensation under section 38(2) of the19

Act.20

Conclusion21

22

In summary, the Board has already ruled that the Applicant is not entitled to compensation for23

residual gas below 50 psia. The Applicant has not submitted any evidence that would justify a24

deviation from the Board’s earlier decision or from industry practice. In addition, Union has25
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complied with all orders from the Board relating to compensation owed to the Applicant with1

respect to natural gas storage and residual gas. For these reasons, Union requests that the Board2

dismiss the application.3
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I N  TEE 144TTZ3 OF The C c t a ~ l o  
Energy B o z d  Act (R .S .C. 1960, 
Chapter 271) and p a r t i c u l e r l y  
c lause  ( j )  of S e c t i c z  28 
the reo f .  

REPORT TO Ti LIEUTENANT G O ~ , E C R  Li COUNCIL 

INTRODUCTION 

Pursuant t o  c l ause  ( j )  of Sec t ion  28 of The O n t ~ i o  Energy b e - d  

Act, Your Honour was pleased  t o  pass  Order-in-Council OC-1354/62 on t n e  

1 7 t h  day of April ,  1962, r equ i r ing  t h i s  Boerd t o  ad judica te  on and e x m i n e  

and r epor t  on the fo l lowing  quest ions respec t ing  energy: 

1. Payments wi th  r e spec t  t o  s torage of gas i n  des igna ted  gas 
s torage  a r e a s  . 

2 .  Terms and condi t ions  of gas and o i l  l e a s e s .  

3. The Gas and O i l  Leases Act. 

Since Apri l ,  1962, t he  Eoard has held a number of  hear ings  i n  

t h e  f i e l d  with landowners end has he ld  ten  seprca te  r e e t i n g s  wi th  t h e  gas 

and o i l  industry, i nc lud ing  gas u t i l i t i e s  and o ipe  l i n e  companies, and 

wi th  the  Federation of Agr i cu l tu re .  I n  t h e  course of t h i s  s tudy  and 

inves t ige t ion  the  Board r ece ived  seventeen b r i e f s  from i n t e r e s t e d  persons, 

corporat ions and o rgan iza t ions  . To supplement information obta ined  from 

sources i n  Onterio, t h e  Board v i s i k d  a number of s t a t e s  i n  t h e  United 

S t a t e s  m d  ascertained t h e  l a t e s t  gas s to rage  developments and methods of 

dea l ing  with s t o r q e  paynents  and o the r  r e l a t e d  mat te rs .  A l i s t  o f  t h e  

hearings,  meetings, b r i e f s  and v i s i t s  i s  included vl th t h i s  r e p o r t  as  

Appendix 1. 

The Bo=d a l s o  had recourse t o  such e ;oropia te  information es 

has come i n t o  i t s  possess ion  i n  comec t ion  with i t s  a c t i v i t i e s  from day to 

day and to l e g i s l e t i o n  and r e g d e t i o n s  i n  e f f e c t  i n  o ther  J ~ r i s d i c t i o c s .  

Because it vas p o s s i b l e  t o  complete considerat ion of Item 3 of 



t h e  terms of  re ference  before f i n d  conclusions could be reached on  the 

o t h e r  tvo i t e n s ,  and because the re  was i r d i c a t e d  an immediate need f o r  a 

r ev i s ion  of The G a s  a d  O i l  L e s e s  Act, the  Boerd submitted i t s  r e p o r t  mc;, 

recomendat ions on t h i s  item on February 25th, 1963. For convenience, e 

copy of t h i s  e ~ r l i e r  r e 2 o r t  i s  included k t t h  the present  r e p o r t  as 

Appendix 2 .  

Inves t iga t ion  &?d study of the  subjec t  mat te r  of  Items 1 -2 2 

has now been concluded, and the  Eomd presents  here in  i t s  review of the 

evidence received, w i th  i t s  f indings and recomendat ions on, f i r s t ,  pay- 

ments with respec t  t o  s torege  of gas i n  designated gas s to rage  a reas ,  and, 

second, terms and condi t ions  of gas  and o i l  l e a s e s .  

GAS SMRAC-5 - GENERAL RflIEW 

It i s  appropr ie te  t o  begin with a general review o f  t h e  i n t r o -  

duction, growth, p re sen t  ex t en t  end fu tu re  pos i t i on  of underground ges 

s torage  i n  Onterio, with b r i e f  re ference  t o  the  t r ecds  and e x t e n t  of simi- 

lar operations i n  t h e  United S t a t e s .  

N a t u r d  gas w s  f i r s t  s to red  underground i n  Welland County in 

1915 by the  Provinc ia l  Gas Company. This p ro j ec t  was shor t - l ived ,  being 

pr imer i ly  en e ~ e r i m e n t  i n  t h e  t r e n s f e r  of gas from high pressure  t o  low 

pressure  wells . The f i r s t  use i n  t h e  United S t a t e s  was i n  1916, i n  the 

Zoar f i e l d  neer Buffalo, a d  t h i s  s torage  pool i s  . s t i l l  i n  use .  The Bow 

I s l a n d  gas f i e l d  near Calgzry has been i n  continuous o g e r ~ t i c n  a s  a s t o r q s  

f a c i l i t y  s ince 1930. OntazioTs Lambton County s torage f e c i l i t i e s  have been 

used continuously s i n c e  1942, at ~*-hich time " s t i l l "  o r  r e f i n e r y  gas wer, 

f i rs t  inJected, t o  be supplanted e n t i r e l y  by na tu ra l  gzs i r o n  1953 onward. 

The r q i d  growth of ges s torage  opere5ions L? t h e  5nf ted  S t a t e s  



d a t e s  from t h e  yea r s  following the Secocd World W e r  m d  co inc ides  w i t L  t he  

build-up of t h e  network of long-&stance g s  t rmsmiss i cn  l i n e s   fro^ tke 

southern s t a t e s  i n  a nor ther ly  glld no r th -ees t e r ly  d i r e c t i o n  t o  serve  the 

l a r g e  consumer merkets.  This grotr',h s t i l l  continues,  u i s  evidenced by 

t h e  f a c t  t h a t  gross  u n d e r g o u d  g s  s s t r z g e  capac i ty  ir! the  United S te t e s ,  

inc luding  p r o j e c t s  under develo~ment ,  has  i n c r e s e d  duzizg t 5 e  lest e igh t  

y e m s  from 1.6 t o  3.76 t r i l l i o n  cubic f e e t ,  of which 1.92 t r i l l i o n  cubic 

f e e t  i s  working capac i ty .  The belance, nazely 1.84 t r i l l i o n  ccbic  f e a t ,  

i s  the  volume of cushion ges*, which, toge ther  with working s torage ,  n&es 

up t h e  " ~ o s s ' '  f i g u r e .  

The growth i n  the  ac tuz l  use of s torege  capac i ty  i n  Ontar io  i s  

i l l u s t r a t e d  in A p ~ e n d i x  3, which shows araue3 i n j e c t i o n s  =d withdraw& 

i n  t h e  Union Gas Company's s t o r q e  system, t h i s  being t o  dz t ?  t h e  s o l e  

s torage  opera t ing  agency. It nill be noted f r o n  t h i s  t a 5 l e  t h a t  a ~ c c k r -  

a t e  r a t e  of  grotrth up to 1955 has been followed by a mcked inc rease  ir! 

r a t e  with t h e  in t roduct ion  of Alber ta  gzs and t'ne completion of t r a n s d s s i o n  

f a c i l i t i e s  ( i n  1957) between Trans-Canda ~ i ~ e l i n e s '  se rv ice  a t  L i s g z  near 

Toronto and the  s torage  a r e a  i n  L m b b n  C o u t y .  ( s ee  Me;, at end of r e ~ o r t . )  

Data r e l a t i n g  t o  t h e  s t c r ege  pools i n  Lmbton, Kent and W e l l u d  Counties 

e r e  suunarized i n  Appendix 4 .  

A s  t o  the  f u t u r e  i n  Ontario, it i s  s i g n i f i c m t  t o  note  t h a t  the 

Americm s t z t e s  bordering on the  Greet L e k s ,  show a mora r q i d  r a t e  or' 

increase i n  s torage capac i ty  t h m  the c e t i o ~ e l  a7rerwe f o r  the  United S t a t e s .  

I t  i s  i n  t h i s  p e r t  o f  the  United S t a t e s  t h a t  c o ~ d i t i o n s  zs t o  c l i a a t e ,  con- 

cent ra t ions  of popula t ioc  a d  d i s t v l c e  from nain sources of supply most 

c lo se ly  resenble those which apply i n  t h i s  province.  

* Cus'nicn gas i s  gas held i n  the  r e s e r v o i r  t o  mahteic rnisbw oce ra t ing  
pressure for  s torage  p w o s e s  . 



Various est imztes  have been made of t he  amowt of vorking 

s torage  c a p c i : ~  t h t  t;:ll be requi red  t o  ~ e e t  On ta r io ' s  ceeds i n  f ~ k r e  

y e a s .  Only a c t x e l  e:cl;erience v i l l  i n d i c z t e  t i e  va l i i i i t y  of  suck f o r s -  

c a s t s .  It i s  c l e a ,  however, t ~ a t  2 conservet ive apprcach suggests  t k e t  

w i th in  twenty years norm2 e q a s i o n  w', l l  use up ell of the  i ' z c i l l t l e s  

t h a t  have now been develo2ed t o  t h e  p o i n t  of e c t u z l  use o r  c k s i g u t l o n ,  

wi th  e czpac i ty  of e p p r o x l a i t e l j  105 b l l l i o n  cubic f e e t  of m r k i - g  sLsr3ge.  

Over and above normal gro-fil; rcLthin the  province, some provision lricst be 

made f o r  eEergency supply. 

I n  Ontzr io,  s torage r e s e r v o i r s  now i n  use o r  i n  prcspec t  h m e  

been i d e n t i f i e d  s o l e l y  w i t h  depleted o r  p e r t i d l y  depleted g s  f i e l d s .  

Poss ib l e  a l t e r n a t i v e s  e r e  depleted o i l  F O O ~ S ,  a -u i f e r s ,  s z l t  c a v i t i e s ,  

a b a n b r e d  mines and s p e c i e l l y  p r e y r e d  p i t s  f o r  l i q u e f i e d  n e t u r a l  g s .  

Aquifers, o r  water-bezring formations i n  kinich o i l  o r  gzs i s  no t  

p re sen t  i n  s i g n i f i c a n t  q u w t i t i e s ,  e r e  u s e f u l  f o r  peak sha-ring o r  b w i c  

s torage ,  and i n  some midwestern s t a t e s  a r e  supplementing depleted ges 

f i e l d s  . 
Caverns c r ea t ed  by r e m v a l  of s a l t  degos i t s ,  i n  so lu t ion ,  

i n  use or  under d e v e l o p e c t  f o r  gas s to rege  i n  I l i ch igm end Szskatchevm. 

This  type of s torage  i s  new f o r  natural gas, &though it h w  been i r ,  

common use f o r  some years  f o r  l i q u i d  pezroleun gas ( p r o ~ m e ) .  I n  t h e  

Michigen case there  i s  an e s t ab l i shed  gross  ca2ec i ty  of c l c se  t o  ~ C C  

mil l ion  cubic f e ~ t .  I n  Saskatchewm the  p leme,?  gross  czpzc i t i e s  of tke 

two r e se rvo i r s  a r e  2 b i l l i o n  (zegina)  2-.d 300 3 i l l i o r  ( ~ e l v i l l e )  cubic 

f e e t  respec t ive ly .  

An o ld  c o a l  mine i s  csed f c r  n a t u r d  gzs s torage near Denver, 

C o l o r d o .  L a t  season it provi5ed a 33x21~1~ 2h-kour 1 ~ : 7 5 d ; 1 2 - ~  of 1 ~ 4  



m i l l i o n  cubic ' f e e t .  

For meeting high p e a k  on a l i ~ i t e d  number of days, t h e  f i ~ s t  

s t o r w e  p i t  f o r  l i q u e f i e d  na5-a-el gas (frozen-hole s to rege )  i n  the Gnited 

S t a t e s  i s  t o  be s t = t e d  t h i s  ye- i n  New J e r s e y .  This y roJec t  i s  desiGed 

t o  de l iver  200 mi l l i on  cubic f e e t  of ges per  day f o r  f i v e  peak deys.  A 

s i m i l s  p ro j ec t  i s  being undertaken i n  Le Bzvre, France, c a p b l e  of ro- 

ce iv ing  the  equivz len t  of 50 n i l l i o n  cubic f e e t  of gas per  dcy. The Mew 

J e r s e y  f z c i l i t y  w i l l  r ece ive  i t s  n a t u r z l  gas by p ipe l ine ,  whereas the  oce 

i n  Frznce k i l l  be suppl ied  with gzs i n  l i q u e f i e d  form v l  a t a k e r  f r o 3  

Alg ie r s .  

Those engaged i n  the  gas i n d u s t r y  i n  Ontar io a r e  c o n s t v l t l y  

s tudying ell these  a l t e r n a t i v e s  while at the  same time tak ing  note or' 

a d d i t i o c a l  p o s s i b i l i t i e s  f o r  stor2ge a r i s i n g  from t h e  deple t ion  of present  

productive gas f i e l d s  . 
I n  i t s  search  f o r  information 2s t o  payments being made a t  present  

wi th  respect  t o  s torage  of gzs, the B o u d  has made a comprehensive study of 

p r a c t i c e  i n  the  United S t a t e s .  The main impression gained from t h i s  

s c r u t i n y  i s  t h a t  t h e r e  i s  wide v a r i a t i o n  both i n  b a s i s  of compensation ar,d 

i n  t he  vnounts pa id .  Occasionally what looks l i k e  a f i rm f o r m l a  appe=s, 

b u t  f requent ly t h i s  i s  va r i ed  t o  s u i t  p m e l y  l o c a l  circumstances i n  an 

e f f o r t  'ojr the o ~ e r a t o r s  t o  ircpro-re g o o d v h l l .  Some e x a q l e s  m e  g l v e ~  i n  

Appendix 5 ,  an& of t hese  2 c e l l  f o r  a s i n g l e  payment, 1 i s  based on output ,  

1 on input,  3 on acreage (wi th  well  r e n t a l )  end 1 on output  f o r  gas pools 

o r  on s i q l e  payment f o r  aqu i f e r s .  This  i r d i c a t e s  t he  Kide d i f fe rences  i n  

t h e  approech t o  the ques t ion  of compensztion. The v a l i d i t y  or' t he  sample 

i s  a t t s s t e d  by the f a c t  t h a t  i t  covers e p p r o x h a t e l y  o re - th i rd  of t he  

s torage  r e se rvo i r s  i n  t h e  United S t a t e s  & ~ d  eslbraces p r a c t i c d l y  every 

type cf palpent a c t u a l l y  i n  use.  



The only po in t  cn which t h e r e  i s  ccmglete agreement i n  t h e  United 

S t a t e s  cases i s  t h e  acceptmce  of t h e  p r inc ip l e  t k s t  the owners o f  l a d  a d  

minera l  r i g h t s  upon which a s torcge compaay en te r s  o r  i n  which it s t o r e s  

gas  a re  e n t i t l e d  t o  com~ensa t ion  i n  payaent fo r - such  r i g h t s .  I n  most other  

r e spec t s  they d i f f e r ,  no t  only one from the  other ,  bu t  d s o  from t h e  ~ r i n c i -  

p l e s  and prac t i ce s  which have been develo_ced i n  O r t u i o  over t h e  p a s t  twenty 

yee r s  . 
The ancual e c r e w e  p a ~ p e n t s  ;oentLo~e& i n  .A>_ce.-2i.u 5 ,  however 

appropr ia te  t o  t h i n  s to rzge  f o r r a t i o n s  e.r"Lndi~lg over l z r g e  axeas, c m o t  

b e  r ecogdzed  as adequate when a?pl ied to On ta r io ' s  e s t a b l i s h e d  pools,  rrost 

of which are of t he  p innac le  r ee f  type  wlth mexi3lum r e s e r v o i r  t h i ckness  

measured i n  hmdreds of  f e e t .  Also t h e  s ing le  lump srrn of t h e  o rde r  quoted 

i n  Appendix 5 would unquestionably be l e s s  a t t r a c t i v e  to lmdowners  tken 

t h e  annual p a p e n t s  r ece ived  by landowners i n  t h i s  province. 

With regard  to t h e  use of t h e  volume of ges i n j e c t e d  o r  wit';l&ra~~ 

as a bas i s  f o r  s torage  r e n t a l s ,  t;io examples w i l l  sefice t o  show t h e t  t h i s  

method of deal ing wi th  compensation i s  no t  p r e c t i c s b l e .  From t h e  opere t ing  

p o i n t  of view, eny s to rage  r e s e r v o i r  i s  only p a r t  of a s torage  sys t en  and 

must be suscept ible  of f l e x i b i l i t y  i n  i t s  use.  It i s  of ten  necessary  t o  

t r a n s f e r  s tored  gas from one r e se rvo i r  to another, r e s u l t i n g  i n  s imul tu le -  

ous input  and output  w i th  respec5 t o  t-m o r  nore c c o l s .  Under c e r t a i n  

emergency conditions,  t h e r e  i s  a requirement f o r  t r m s f e r  from one s'arage 

system t o  mother ,  which could  qu i t e  conceive3ly be paid f o r  i n  kind by a 

r ec ip roca l  t r ans fe r  of  ar, equal  mount  of gas betuee2 t;c-o e n t i r e l y  s ega ra t e  

companies. Consequently it i s  d i f f i c u l t  t o  f i n d  gromds f o r  assuming t h a t  

a tall on such mvements i s  m y  vzy r e s o n a b l e .  

Coqensa t ion  besed on i q u t  and o u t ~ u t  t z ~  ar? equal ly  s e r i o u s  

implicat ion f o r  landowners. E f r i c i e n t  m a n q e ~ e s t  of a storege s./sten might 



w e l l  involve the dedicat ion of a  p e r t i c u l =  r e se rvo i r  t o  t h e  holding of 

emergency r e se rves .  These coilld be needed t o  provide s e c u r i t y  of service 

i n  t he  event of a major f s i l u r e  of t rzcsmission l i z e s  o r  of an abcol"?,zlly 

long  cold win ter .  Such reserves might l i e  d o m a t  f o r  s e v e r a l  y e w s ,  prc-  

v id ing  no s torage r e n t a l  f o r  the lado-ner  during t h e t  c e r i o d .  Yet, to tke 

ope ra t a r ,  t he  r e se rvo i r  or  resorvol rs  i n  q ~ e s t i o n  m e  jlxt zs  i m c o r t a t  a 

p e r t  of h i s  system as those ~ f i i c h  w e  i n  constent  cyc l i c  u se .  

I n  vie;r of all t he  ~ i z : ~ l s t m c e s ,  the  Bcerd ficds thzt t h e  only 

feir md reasonzble b a s i s  of p z p e c t  f o r  the s torzge  of gzs i s  one +Ach 

i s  r e l a t e d  t o  the  capac i ty  of  the r e se rvo i r  i n  terms of a r e a l  ex t en t ,  vol-  

ume end q u a l i t y .  This  gives a  trtle measure of t he  p r i v i l e g p  granted by 

v i r t u e  of agreements made with o - a e r s  of s torage r i g h t s .  Fur themore ,  

such e b a s i s  i s  cons i s t en t  with the  trer?d i n  Ontario, a s  dl1 be seen by 

e x m i n i n g  the  verious egreements t h e t  have been reacheci by cego t i e t i cns  

s i n c e  1942. 

As p e r t  of t he  t a s k  of developing a  f o r a u l a  o r  ya rds t i ck  t o  be 

recommended a s  a  b a s i s  f o r  d e t e ~ i n i n g  s torage r e n t d s ,  t h e  Board hes care-  

f u l l y  examined the var ious  submissions. There appears t o  be  general  ac- 

ceptance of  ' t h e  p r i n c i p l e  t h a t  the major e lenec t  t o  be considered i n  

e s t ~ b l i s h i n g  s torage payments sBould be r e se rvo i r  c a p ~ c i t y ,  which i s  

r e l a t e d  t o  t he  volume of the  a c 5 x l  s t o r q e  fo rna t ion  no6i f ied  by aggropri-  

are f ec to r s  f o r  po ros i ty  end p e r z e ~ b i l i t y .  I n  t h e  c2se of e x i s t i n g  desig-  

na t ed  gas s t o r ~ e  a reas ,  t h e  meuurement of  the  r e s e r v o i r  c q a c i t y  can 

r e a d i l y  be deterz5ned from c a l c d ~ t i o n s  d r e s d y  made of t he  or ig in& re.- 

s e rves  eccmula ted  i n  t h e  s m e  >lace by n a t u r d  processes .  ?. r e d . ~ c t i o n  i n  

t h i s  f i gu re  i s  no,malljr made t o  L l o v  f o r  t he  f a c t  tha* ~ n , o ~ . o n i c i t  pro- 

duc t ion  does not  completely rzzc-r? t'r.~ c a t i v e  gas. The r ~ s e r v o i r  c spec i ty  

i s  therefore  ca lcu la ted  a s  be icg  equal t o  the  o r i g i n a l  roser-rss dom tO a 



-8- 

- 
r e se rvo i r  pressure  below which f u r t h e r  production woul? be unecononical .  

The s torage reservoi r ,  however, under l ies  only a p o r t i o n  of t he  

t o t a l  designated arez, being surrounded by a con-productive p r o t ~ c t s v e  

b a r r i e r  ( o f t e n  r e fe r r ed  t o  as the " w i l l s  of t h e  we-ehouse") which i s  

e s s e n t i a l  to the  operat ion of the r e s e r v o i r .  I n  the  p re sen t ly  d e s i g z t e z  

a r eas  i n  Lembbn County, t h i s  s r o t e c t i v e  zone z c c o w ~ t s  fo r  some 6L$ of t.22 

t o t a l  designated a c r e q e .  We p r a c t i c e  arrong both opera ta rs  and lm-clomers 

i s  to r e c o p i z e  t5e  y o t e c t i v e  z r o ~ e  es of ea_uzL v d u e  ta t h e  ~ ; r z&uc t i - i s  

o r  "per t ic ipa t izg"  acreage f o r  s to rage  purposes.  This i s  e n t i r e l y  reeson- 

able having regard t o  t he  value of t he  ensured closure around t h e  s t o r e d  

gas end the  preve9tion of darnwe t o  t he  r e s e r v o i r  by the c o n t r o l  o f  Grill- 

i n g  which i s  e f f ec t ed  over t he  whole designated area.  

The fo rnu la  t o  be e s t zb l i shed  must therefore  r ep re sen t  t h e  use- 

fu lnes s  of t he  s torage r e se rvo i r  i n  t e r m  of  the  capeci ty t o  hold gzs i n  

t h e  formation ard at the  seme t h e  must be asp l ied  on a. equzl  b a s i s  t o  ell 

t h e  acres i n  t he  designeted w e e .  To meet these requirezents ,  t h e  Boerd 

has  ca lcu la ted  the capac i ty  of each designated pool t o  ~ b e n d o m e n t  pressure  

and has divided t h i s  f i g u r e  by the  number of productive acres  i z t  t h e  p o l ,  

t o  a r r ive  a t  the  capac i ty  per  acre  of  p a r t i c i g e t i n g  area.  This e s t a b l i s h e s  

r e l a t i v e  ve-lues of d l  -pools f o r  s to rage  puqoses. The Bowd cons iders  

t h e t ,  subjec t  t o  ~ o d i f i c a t i o n  r e l ~ t e d  t o  the  p e r f o r m c e  chazwacter is t ics  

of t he  p e r t i c u l c  pool, t he  agg l i ca t ion  o f  e vzlue i n  cents t o  each  m i l l i o n  

cubic  fee t  of c q a c i t y  per  p a r t i c i p a t i n g  acre  i s  e reasonable md l o g i c a l  

method of axriving a t  en ennuzl r e n t a l  p e r  acre of the designated z r e a .  It 

then  r e m i n s  t o  determine a.n aggropr iz te  va lue  i n  cents  'io be app l i ed  t o  

the  c a ~ e c i t y  h u i n g  regard  t o  the -,rend i n  p r i ce s  a s  e v i s e x e d  by a c t u a l  

agreements executed from t ime t o  "vae a d  by scbrcissions received pursuailt  

t o  the Order-in-Council c d l i c g  fo? t h i s  re-port. 



It appears t o  the Born:! t h a t  a l o g i c a l  a p p r m h  is t o  t&e  eczowt  

o f  present  agreed r e n t e l  r a t e s  i n  D ~ w n  No. 1 end Dawn Xo. 2 pools  a d  of 

t r ends  t h a t  have developed s ince  these  r z t e s  becane e f f e c t i v e .  

With minor exce2tions t h e  a c t u a l  r e t e s  of p a p e n t  f o r  s-loreg 

r e n t a l  a re  $7.50 pe r  ecre  of the desigzlated w e a  i n  Dem No. 1 md $6.02 

i n  De-m No, 2 ,  It i s  seen t';?~.t 8 d i f f e r e n t i a l  i s  * e d -  esta>l is t ;ed be- 
. --- - -. . 

tween the  two pools as to ec tuz l  r e n t e l  per  designated acre  i n  keeping with 

t h e  r e l z t i onsh ig  bet-deen vzlues zs s t o r ~ g e  r e s e r v o i r s .  Working back ~ ? C U  

t h e s e  present  r a t e s  of  payment a d  us ing  t h e  capzc i ty  per  ac re  of p=tFci-  

pa t ing  a rea  as ou t l i ned  above, the  cu r r en t  r a t e s  i n  both Dewn No. 1 . a d  

Dawn No. 2 work ou t  t o  approximately 164 per  mi l l i on  cubic f e e t  c a o m i t y  

p e r  productive o r  p a r t i c i p a t i n g  acre .  

The Board hes calcule;ted annuel acreage r e n t a l  r a t e s  t h a t  m u l d  

be obteined on the above bas i s ,  using 154, 20#, 25# e i d  30$ as shown i n  

Appendix 6. 

GAS STORAGE - REVITA OF PAIXENTS IN ONTARIO 

I n  deal ing wi th  t h i s  subject ,  t h e  Board f i n d s  it necessery t o  

make a d i s t i n c t i o n  between t h e  t;io main types of s torage pools which have 

t o  be exanined zs t o  r e n t a l  ve lues .  O f  t h e  designated pools i n  Lambton 

County, all bu t  one we "pinnecle  r ee f s "  vhich a re  charac te r ized  by a Zome- 

l i k e  shepe ~ 5 t h  t h i c h e s s  at  t h e  apex of some 250 f e e t  o r  more. The re -  

maining pool  am No. 3 ) i s ,  l i k e  m a y  o t h e r  p o t e n t i d  s torage  f o r m t i o n s  

i n  Ontario and l i k e  t h e  g r e a t  major i ty  of s torage  r e se rvo i r s  i n  t he  Ucited 

S ta t e s ,  z th in ,  flat " l e n t i c u l s z "  pool wi th  a t'nic!mess of from 10  t o  30 f e e t .  

Reference to Appendix 6 w i l l  shov t h a t  t h e  capac i ty  per acre  of t he  p innac le  

r ee f  pools ranges from about 1 3  t o  54 n i l l i o n  cubic f e e t  per  acre. Lent ic -  

ular p o l s ,  on the o t h e r  hand, r z e l y  ha'fe a c q a c i t y  ES high as 10  ~ i l l i c n  
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cub ic  f e e t  per  acre  end t n e r e f o r t  r equ i r e  t he  leesi-g of s e v e r e l  t i z e s  zs 

much acreage as i s  needed for ;tznacie r ee f  ;czls t o  o b t a i n  e q u r l  t o t e l  

capac i ty .  I n  eddi t ior .  ts r h e  Tw-i.:ie d i f f e rence  i n  r 2 t i o  between t h e  a c ? e q e  

and capacity,  account irust be t&?n of g rea t e r  u n i t  d e v e i o p e n t  end ogerac- 

i n g  cos ts  assoc ia ted  with the r ide - sg rea i  t h i n  s torege r e s e r v o i r s  es cos- 

p a e d  -&th t h e  ~ u c h  more ccmpc t  p imacle  r e e l  t-fies. . . . . . 

As so much of t h e  e-xisting d e v e l o ~ e d  s t o r q e  czgac i ty  i n  O n t z i c  

i s  i; pools of t he  1 t j ~ e ,  t h i s  revie;r of c o q e x a t i o n  k i l l  d e a l  f i r s :  

wi th  pinnacle r ee f  pools,  a2ter which re ferecce  vill be o d e  t o  the  ttbime: 

formations . 
Experience with continuous gas s torage operat ions and t h e  negot i-  

a t i o n  of cornpens+tion f o r  s torage  r i g h t s  has been confiaed a h o s t  entizely 

t o  Lenbton County, and d a t e s  beck t o  1942. The  f i r s t  gas and o i l  l e e s e  

agreements ( f o r  explora t ion ,  d r i l l i n g  m d  groduct ioc)  were en tered  i n t o  i 3  

1927. These o r i g i n a l  agreements provided f o r  i n i t i e l  pemen t s  of 50d Fer 

ac re  perding the  d r i l l i n g  of  wells,  t o  be a l t e r e d  t o  wel l  r e n t a l s  when 

production s t a t e d .  The we l l  rental. w 2 s  f i r s t  s e t  es  a f i x e d  s m  &-ad l a t e r  

changed t o  a gadu+ ted  r a t e  which var ied  with the oFen flow. Amending a g e = -  

ments were s igne l  i n  1942 t o  p e r n i t  underground s t o r w e  of r e f i n e r y  gas .  1; 

1944 and 1945 a f u r t h e r  change ms negot ie ted  t o  provide f o r  the  s t o r q e  of 

n a t u r a l  ges =d cv lu fac tu red  g+s as v e l l  2s r e f i n e r y  &a, o r  m y  mixture 05 

them. The compensation t o  be p d d  was d j u s t e d  genere l ly  t o  an e c r e q t  

b a s i s  plus  a well  r e n t e l  o f  $ 1 ~ 0  per  ye= per  wel l .  

The s torage pools  corcer led,  )corm es D m  ?lo. 1 z d  Da-m No. 2, 

were leesed f ron  5 and 7 oTmers r e s g e c t i v e l y .  Together T&tn Dew. No. 3, 

vhich i s  not a  p i l n a c l e  r e e f  p o l  end i s  of only m r g i n e l  v a * ~ e ,  t hey  were 

designated f o r z l l l y  as gas s t o r q e  m e a s  i n  1552, the  l a d o m = r s  then 

r e i s e d  t!x cpest icn of  i x r e a s e l  com~ezsa t ion .  The opere t izg  comyjay, 
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Union Gas, while holdicg t h e t  the des igne t i cn  was of no incidence whete7;er 

as to increased cons iders t ioc ,  was never the less  w i l l i ng  t o  subscr ibe  t o  e1 

emending agreement t o  e f f e c t  a f u l l  er,d f i n d  se t t lement .  I n  i t s  br'ief t o  

t h e  Board, the  Company has s t a t e d  t h e t  "These adjustments were mede i n  1957 

and r e t roac t ive  t o  1951 m d  were considered j u s t i f i a b l e  ill  vie:^ of the 222t 

tket by 1957 the  use and projec ted  use  of undergromd s torage  z e z s  h d  

becorce more extensive then f c r e c z s t  et the  t h e  the  o r i g i n d .  apeeae r . t s  

were entered i n t o  ." 
The Boerd notes  t h a t  t he  nego t i z t i on  period f o r  t h i s  " f i n d "  

se t t lement  l a s t e d  approximately s i x  y e w s .  It f u r t h e r  notes  t'nzt t he re  

was ayparent recogni t ion  t h a t ,  with more extensive use of e x i s t i n g  s ta rage  

f a c i l i t i e s ,  t he  l a t t e r  could becone more v a l u i o l e .  

Another p r i n c i p l e  which q p e a r s  t o  have been eccepted i n  t h i s  

se t t lement  was t h a t  compensation on an acreage b e s i s  should take i n t o  

account t he  d i f f e r ences  i n  c a ~ a c i t y  and d e l i v e r a b i l i t y  of d i f f e r e n t  r e s e r -  

v o i r s .  The agreements with l adowner s  in Dawn No. 2 pcol con te in  t h i s  

s t i p u l a t i o n :  " I f  dur ing  t h e  l i f e t i n e  of these  presents  t he  value of $2 

Storage Pcol f o r  underground s torage of gas should, i n  the  s o l e  opinion of 

t h e  ~ompeny, increase  t o  t h e  equive len t  of #l S t o r w e  Pool by reason of i n -  

c rease  i n  capaci ty and improvecent of d e l i v e r e b i l i t y ,  the Comgany w i l l  

.............. en te r  i n t o  en agreezent t o  mend these  presents  by i ac reas -  

i n g  the ecreage payment h e r e i n  provided f o r  f r o n  $ ~ . c B  per ac re  per  a m u m  

t o  $7.50 per acre pe r  annum . " 
The 1951-1957 nego t i z t i cc s  l e d  t o  -eenent on $7.50 per  ecre  per  

m n m  f o r  Dam No. 1 and $6.00 per  ac re  per  arsim f o r  D m n  ;lo. 2, plus i n  

both  pools $100 per  annum f o r  each v s l l .  The revenue j o i n t l y  received by 

t h e  12 lendowners i n  r e s p e c t  of s torage  r i z h t s  i s  nov s l l gk2 ly  over $2000 

Per  annu in con t r a s t  t o  t h e  few hundzed d o l l z r s  pa id  fo r  gas 3x3 o i l  r i g h t s  



beginning i n  1927 and l e s s  then $35C0 per  zmun f c r  p r o t : x t i o n  i z  tk y e s  

i m e d i a t e l y  before s torege  o-peretims begc?. The v v i o c s  p t s . 3 ~  c'. z a g t i -  

a t i o n  which occurred over the  jG y e z s  covered by t h i s  r e v i m  o f  D i - r n  go. 1 

and Dawn No. 2 Pools  z r e  shorn c~hrono log icd ly  i n  A;oer,Ci:c 7, as r-E. t5e 

annual mounts pa id  j o i n t l y  t o  the 1 2  lzndo-aers . 
The Payne Pcol  iju the fourth gas stsre.ge r e s e r v o i r  t o  cone i n t s  

u se .  Formal d e s i g n a t i c l  end z ~ z k o r i t : ~  to i n j e c t  and s t o r e  g u  t o t 5  t c o i  

p l e c e  i n  1957. Compensation t o  v z i o u s  lmdom.-,ers i n  t h i s  pcol  v;s d e x r -  

mined by an ad hoc board of e rb i s r a t ion  2pgointzd by t h e  C n t z i o  Goverze rz .  - 
I n  i t s  a T m d  handed dovn on Ma-ci 30, 1961, the  board of v b i t r a t i o n  s e t  t he  

s to rage  r e n t e l  as $ ~ . C O  per  acre  per  ennum. The Ontar io Fuel  E o v d  h d  ELL- 

ready  f ixed at 2# per  Mcf t h e  conyensation i n  l i e u  of r o y d t y  a n  r e s idue l  

ges above 50 pounds per  square inch. 

The dec is ion  of t h e  baud of a r b i t r a t i o n  i n  the  P e p e  Pool cgse 

has been appealed t o  t h e  Ontario Municipal Eom5, b u t  t i e  a91;ed. h a  r o t  beer  

heard. 

The f i f t h  s to rage  ~ o o l  t o  be developed i n  Onte-io was the  Waubuxo 

f 75)- 
Pool .  It was designated a s  a gas s torage a r e a  i n  m d  f i r s t  used f o r  

s to rage  i n  1960. Although compensation i s  being pa id  o r  tendered t o  l ~ d -  

owners who have signed s t o r a g e  q e e a e n t s ,  tho o r e r a t i ~ g  compccy h a  s i p i -  

f i e d  t o  t h i s  Eoard i t s  i n t e n t i o n  to  negccizre,  o r  re-negotiatte,  s tar%= 

cornpensetion ~ t h  all l a d o w e r s  i n  the l i g h t  o f t h e  u l t i z 2 t e  dec is ion  i n  

t he  P a p e  Pool case .  

The l ~ t s s t  of the  s i x  ;rese?-:ly o p e r = z k g  s torage  reser7robs ra 

come i n t o  use w u  D a m  No. 156, vhich ?,IS designated and f i r s t  used ir 1962. 

As i n  t he  csses  of p q p e  m d  Yaubuno Pcols, f i a e l  egreene-t h z  no t  been 

reeched v i t h  ell 1ar.dowers as to s t c r q e  compensrtion. I?. Dwm 156 Fcol, 

however, t h e  comse  of  nego t i a t i ons  h z  f o l l o w 6  e differ.-$ ;at.i,u f o l l o Y ~ : -  
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August, 1961 - A t  the designat ic-  hearing the  ~ ~ ~ l i ~ s n t  corpmy 

. - (union ~ e s ) ,  which he ld  s t o r ~ e  y e e n e n t s  f a r  the  vrc-e are-, W ~ S  vi11i3g 

to melie a. new o f f e r  to the  lamlowers  i n  t i e  l i g h t  of the u3our.t~ c l i ~ b a t e l y  

determined by proper au tho r i ty  f o r  the P2;r.s Fool, ( i  .e .  d t e r  t h e  r e s - d t  cf 

t h e  apoerl from the  a r b i t r e t i o n  dec is ion  ha?  been hm&ii d o i z . )  

June, 1962 - Although s t i l l  a i ia i t ixg s e t t l e x n t  of t h e  Pspe Fool 
- 

metter ,  the  compmy of fered  e re-rised znd i i g h e r  scLe?.lls o f  s to rage  ~ i p e ~ t s  

t o  t h e  landowners. 

July, 1962 - A t  t h e  hearing of the  app l i ca t ion  f o r  a u t h o r i t y  t o  

i n j e c t  ges i n  Dawn 156 Fool, it wes agreed t h a t  l andomers  who were noz 

s a t i s f i e d  with t h e i r  e x i s t i n g  w e e m e n t s  could be h e v d  by t h e  Ontar io  Erer)i 

Board s i t t i n g  a s  a board of a r b i t r a t i o n .  The m d o r i t y  o r  t h e  lendowners r e -  

quested a r b i t r e t i o n  as a r e s u l t  of t h i s  agreenent.  

Decexber, 1962 end Jmmry, 1963 - Amended s torage egreements were 

negot iated with 4 2 . 4 8  of the  oTners ,  represent ing  51,s of t h e  acre-? i n  

t he  designated u e a  m d  55.2% of t he  productive y e a .  The mended w e e -  

ments provide f o r  a s to rage  r e n t a l  of $7.00 per  ac re  ger  umun, p l u s  2', per  

Mcf f o r  r e s idua l  gas, p lus  $100 per  a ~ u n  f o r  each we l l .  

February, 1963 t o  December, 1963 - Arb i t r a t i on  proceedings rere 

conducted by the  O n t u i o  Energy Eoard as to c o ~ s n s a t i o n  f o r  r e s i d u a l  j a  

a d  e p p r t i o r r e a t  of s w e  a m n g  the l r c d c m e r s  concersed. During the  ;ro- 

ceedings it ves brought o u t  t h a t  those vho t d  reached & g e e l e n t ,  b e i q  one- 

ha l f  of the  p r iva t e  l z d o w n e r s  coccerced, k d  ~ 5 t h ~ ~ - m  t h e i r  r eques t s  f o r  

m b i t r e t i o n .  Also, i n  i t s  airmi, the Eo=d g+ve e f f e c t  :s c e r m i n  me-d- 

ments i3 the p r 5 i c i p a t i c g  e r s a .  The second ? h v e  of erbitrar;ion, dee l ing  

with ahluel storage r e n t a l  pa 'pent i ,  i s  ye; ts be he=" b b c  tr; presen: 

s e t t l e e e ~ t  has t een  resched t o  the f o l l o l i x g  exCent: 



P r i v a t e  lando-aers  

Desigiiated acreege represented  

P a r t i c i p a t i n g  ec rewe  represented  

I n  d d i t i o n  t o  Union's p innac le  r ee f  pools,  f i v e  such gas s t a r q e  

r e s e r v o i r s  have been developed by 1m~er i a . l  O i l  Limited as l i s t e d  i n  A2;enZix 

4 .  Negotiations t o  obta in  s torage l e a s e  agreements f o r  these  f i v e  i o c l s  

were concluded i n  a mejori ty  of cases  i n  1960. The r e s c l t i n g  l e e s e s  ;rovlde 

f o r  an annual s t o r q e  r e n t d .  of $5 .OO per acre  from da te  of s ign ing ,  t h i s  

be ing  i n  the  nature of' a holding o r  op t ion  payment during t h e  pe r iod  wken 

s to rage  r i g h t s  were granted but  no t  being exerc ised  by the Lessee.  As t o  

payment to be m d e  when use f o r  s to rage  commenced, t he re  i s  t h e  follo;;',ng 

provis ion:  

"Sub J e c t  t o  i t s  r i g h t s ,  i f  any, under t h e  o i l  and gas l e a s e ,  t he  

Lessee s h a l l  not  i n j e c t  ges i n t o  t h e  demised lands  u d e r  t he  p r o v i s i o r s  

hereof  u n t i l  it has of fe red  t o  the  Lessor  t h e  add i t i one l  acreage r e n t a l  t o  

be pa id  to t he  Lessor i n  respec t  of  i t s  s to rage  opera t ions  t o  be  conducted 

hereunder," and " the  add i t i ond .  s to rage  r e n t a l  shall comence e f f e c t i v e  t h e  

d a t e  on which the  Lessee f i r s t  commences t o  i n j e c t  gas i n t o  the  demised 

1 ands . " 

There i s  no s t i p u l a t i o n  i n  t h e  l e a s e  w e e m e n t s  as  to how much the  

" increesed  acreage r en ta l "  would mount  t o ,  j u s t  es t he re  was no h-ovledge 

i n  1960 es t o  when any i x r e a s e  would become e f f e c t i v e .  The s to rage  l e a s e  

agreements provide t h a t ,  i f  the  d d i t i o n a l  ecrewe r e 3 t a l  o f fe red  i s  not  

acceptable  t o  the  landowner, the amount o f  a d d i t i o n e l  r e n t e l  i s  t o  be  

determined by a bo-d of a r b i t r a t i o n  under The Ontar io E ~ e r g y  Board Act. 

Designation of the f i v e  gas s t o r q e  areas took p lace  i n  1962. 

I n  Se?teaber 1963 J hovever, Tecunseh Gas Storage Liz i ted ,  e ~ e w l y -  

f o m e d  company, srzs grsn ted  an Ontar io c h a r t e r  by l e t t e r s  pa ten t  enaSline; i t  
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t o  en ter  i n t o  the  gas storage business .  This new compay ecqui red  t h e  

s torage  r i g h t s  and c e r t a i n  f a c i l i t i e s  of Inpe r t& O i l  Limited i n  t h r e e  of 

Imper ia l ' s  f i v e  d e s i g n a k d  p o l s ,  ( ~ o r ~ a ,  k'h'ca.11-Colinville a d  Secker'yon) 

and entered i n t o  a con t r ac t  with Consumersf Gas Ccnpany t o  comence s t o r i n g  

gas f o r  t he  l a t t e r  company i n  1964. Tecunseh applied f o r  and rece ived  

au thor iza t ion  t o  i n j e c t ,  s t o r e  and remove ges wizh respec t  t o  i t s  t - b e e  

pools  and thus  the  s t i p u l z t e d  o Z e r  of t he  " increzsed  acreage r e n t a l "  must 

be  m d e  t o  the  lendowners concerned before  i n j e c t i o n  comences i n  1964. 

Tecumseh has f i l e d  Ki th  t h e  Bomd executed ggs storege lezses ,  embodying 

t h e  t e n s  al ready quoted, represent ing  85.35 of t he  designated acreage i n  

t h e  three pools, which l e a s e s  hzve been assigned by Imperial  O i l  L i n i t e d  to 

Tecumseh. It has been es tab l i shed ,  i n  releva-t  heerings before  t h e  Board, 

t h a t  the present  s to rage  customer of Tecumseh K i l l  r equ i r e  wi th in  t e n  years  

a s t o r q e  se rv i ce  f o r  t h i r t y  b i l l i o n  cubic f e e t  of gas out  of a t o t &  workicg 

capac ib j  f o r  t h e  t h r e e  pools  of some f o r t y  b i l l i o n s .  

The foregoing exa@es of nego t i a t i cn  f o r  s torage r e n t a l s  a r e  a l l  

concerned with gas s to rage  r e se rvo i r s  of t h e  pinnacle r ee f  t ~ e .  O f  a d i f f e r -  

e n t  nat.a-e a r e  c e r t a i n  l e n t i c u l z r  ( l e n s - l i k e )  r e se rvo i r s ,  cha rac t e r i zed  by 

much lower v e r t i c a l  th ickness ,  of t h e  o rde r  of t e n  t o  t h i r t y  f e e t ,  end by 

much grea te r  a r e a l  ex t en t ,  than  the gorous fo rza t ions  found i n  p innac le  r e e f s .  

The l a t t e r  genere l ly  heve a t h i c h e s s  of  250 f e e t  o r  Eore a t  the apex end 

unde r l i e  an mee. measured i n  h u c b e d s  of  ac re s  &ere= l e n t i c u l a r  yese rvo i r s  

q u i t e  commonly unde r l i e  thousands of a c r e s .  

The lent icularr  pools  i n  Onter io  t h a t  have been the sub jec t  of 

s torage  r e n t a l  cego t i a t i ons  ere t k e e  i 2  nuin'cer a r e  klown as  Dawn No. 3, 

Zone ard Crowlz~d r e s p e c t i v e l y .  D e t e i l s  a s  t o  erea,  c q e c i t y ,  e t c .  a r e  shown 

on sheet  th ree  of Apgendix 6. 

Dawn No. 3 Pool was designated L-? 1950 d Y a s  f i r s t  used f o r  
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s torzge  i n  1954, b u t  is of only marginal value at p re sen t .  Ex i s t i ng  

s to rage  l e a s e  agreements f o r  t h i s  p o l  provide f o r  mud s to rage  r e n t &  

of one o r  t-,,o b l l a r s  Fer ezre,  the aversge being $1.28. 

The Zone Pool, which l i k e  D m  No. 3 Pool, i s  a. Union Gas C o q c y  

development, was d e s i p e t e d  2s a g2s s t o r r g e  a r e a  i n  1963 and t h e  c o q r ~ y  

i s  now conducting f u r t h e r  ogerat ions t o  inprove the  d e l i v e r a b i l i t y  o f  t he  

r e s e r v o i r .  A t  the  time o f  ??s igne t ion  s torage  r e n t d  a g r e e ~ e n t s  had al- 

r eady  been concluded with ow-ers of approxinztely 7>$ of t h e  lends  involved 

( o t h e r  than  rai lways end roadiizjs ) providing gece ra l ly  f o r  annual s torage  

r e n t a l  of $3 .OO per  ac re .  

The Crowland Pool, being developed by Consuners' Gas Compa~y, 

d i f f e r s  from the  o the r  t;ro pools mentioned i n  t h a t  it w e s  approaching 

abandoment m d  a u t h o r i t y  wes sought f o r  a programe of e-qerimentdl  in- 

j ec t ion  to t e s t  the  f e a s i b i l i t y  of gzs s to rege  r a t h e r  than  f o r  t he  des ig-  

n a t i o n  of a gzs s torage  a r e a .  If the e-xperiaent proves the  usefu lness  of 

t h e  r e se rvo i r  l o r  s torege,  designat ion erd a u t h o r i t y  t o  use f o r  s torage  

Ki l l  be sou&t. I n  t h e  meantime owners of  over 9% of t h e  lands  (o the r  t han  

rai lways and a mun ic ip i l i t y )  have executed agreements providing f o r  an  

annual s torage  r e n t a l  o f  $1.00 per  ac re .  

Tne umua l  r e n t d  f i g - z e s  ~ u o t e d  f o r  t hese  W e e  l e n t i c u l a r  pools  

a r e  s u b s t a n t i d l y  love r  t han  wjr of those mentioned i n  connection with 

p innac le  r e e f  r e s e r v o i r s .  They z e  c o n s i s t e n t  with the  leer c a p a c i t i e s  

f o r  holding gzs i n  t e r n s  of  mi l l i ons  of cubic  f e e t  per  productive o r  p z r t f c i -  

p a t i n g  azre .  Reference t o  Apperdix 6 shows t h z t  t h e  len t ic r r le r  p o l s  can 

ho ld  from one t o  t h ree  m i l l i o c s  of cubic f e e t  per acre  vherees t he  pirna.de 

r e e f  pools r m g e  i n  c a p a c i t y  from 13 t o  54 m i l l i o n s .  Eefore comparison can 

be made of ra5es on t h e  b a s i s  of  cqaci t -J ,  however, e l l ovame  n u t  be made 

f o r  other f ac to r s ,  suc3 as righ-f access end c o n t r o l  of ~ k i c : ?  



a r e  comon t o  both tries of pool .  This  c r i l s  f o r  t he  s e t t i n g  of  e ninhrsl 

m o u n t  r e g a d l e s s  of  cappacity a d  t h e r e  i s  a l a rge  measure of w e e r e n t  t h a t  

t h i s  sum should be $1 .OO per acre .  

The Board has r e f r a ixed  from cementing on r e l t a l s  which mi&ht 

app ly  i n  tne case of reser7:oirs vhich a r e  r o t  depleted gas f i e l d s ,  such as 

mined csverns, s a t  c z v i t i e s  z?b aqui fers ,  beceuse such types  have no t  y-et 

been used i n  Ontario, ecd e r e  sub jec t  t o  many s r e c i d .  f e a t u r e s  r e g v d i n g  the  

s e t t i n g  of conl;ensation. 

D,ZEFHINATION OF A EASIS FOR STORAGE CObPENSATION 

A s  well as examining p e s t  agreenents  on compensation f o r  ges  

s t o r a g e  r igh t s ,  the Board has s t cd i ed  t h e  suggestioos pu t  forwerd i n  b r i e f s  

and at hemings and meetings r eg r rd ing  t h e  establishment of e formula f o r  

t h e  d e t e n i n a t i o n  of such payments. 

Imperial  O i l  Limited pragosed t h a t  gas compensation should be e 

mat t e r  of negot iat ion and t h a t ,  f a l i n g  w e e m e n t ,  some upper ljait should 

be es tab l i shed  "which i s  acceptable  t o  t h e  industry,  l e s s o r  and consumer ." 
This  rnzxbm annual r e n t a l  would be t h e  equ ivAen t  r o y e l t y  pa id  a t  2 $ b c f  

over  t h e  l i f e  of t he  pool  t o  an ebmdomen t  pressure of 50 pounds per  square 

i n c h  absolute,  p rora ted  on an ulr-ual b a s i s .  

Union Gas C o ~ p a n y  suggested " t h z t  t he  cu r r en t  w u a L  r e n t a l  of 

$7.50 per acre  as re -negot ia ted  f o r  Dam Ao. 1 Pool be cocsidsred as a base 

on which to  deternine t h e  m u d  rer.ta2.s Fer acre t o  be paid f o r  t h e  use of 

s t o r a g e  space i n  m y  o t h e r  pool  il Ontario,  t o  be adjusted up-ierds o r  down- 

wards de~enden t  uFon t h e  r e l a t i v e   due" of  such o ther  e-ea i~ t h e  Light  of 

t h e  various q u d i t y  f a c t o r s  by which r e s e r v o i r s  e r e  r a t e d  f o r  u se fu lnes s .  

The Cornpay fur ther  suggested tha'., on re -negot ia t ion  of ex isz ing  q r e e z e n t s ,  



no lendowners be r equ i r ed  t o  eccept a lower m u a l  s to rage  r e n t a l  per  acre 

t h a n  i s  now being received,  t h a t  a nirdmm m u d  r e n t a l  f o r  t h e  usp of 

s torage  zreas  be e s t ab l i shed  at $1.00 _oer zcre,  t h t  i n  f u t i i e  a reasonable 

m u d  sun per  acre  be p e d  by the  l e s s e e  f o r  t h e  g r u t i n g  of s to rage  r i g k t s  

dur ing  the term of t he  l e s e  e , d  p i o r  t o  z c t u d  use f o r  s to rage  p u q o s e s ,  

and t h a t  provis ion  be made f o r  r e -nego t i a t i on  of s to rage  c o ~ p e n s z t i o n  zt 

i n t e r v d s  of 20 yea r s .  

Consunerst Czs Con-,zr.y, i n  i t s  br ief  t o  t h e  E o c d ,  po in t sd  $3 the  

d i s t i n c t i o n  betveen deple tab le  m i ~ e r a l s  which, once reaoved Tram t h e  p r o ~ e r t y ,  

a r e  gone forever  and porous rock formetions s u i t a b l e  f o r  s torage  which a r e  

n o t  degletable  a s s e t s .  The Bozrd be l i eves  t h a t  t h i s  d i s t i n c t i o n  i s  i npor t -  

ant, as it i n d i c a t e s  why s torage  payments e r e  i n  t h e  nature of r e n t a l s  a d  

n o t  r o y e l t i e s .  The submission went on t o  s t a t s  t h a t  the  porous rock  has no 

o the r  p s s i b l e  known use thzn  es a s t o r a g s  conta iner  &id has no v d u e  t o  t h e  

lendowner unless  someone ecgagec? i n  undergro\zrid s t o r q e  chooses t o  use it  

f o r  t h i s  purpose, a d  t h a t  i t s  very ex is tence  i s  i n  f a c t  no t  de t ec t ab le  

except  by a cons iderable  e-qendikme f o r  e ~ l o r a t i o n .  The br ie f  suggested 

t h a t  the  use of  t he  porous rock i s  unlike the  use of l and  f o r  wel l s  o r  o the r  

su r f ace  encumbrances, where t h e  j u s t i f i c z t i o n  f o r  comyeasation i s  obvious. 

Nevertheless,  Consumerst Gas Com~r?y acceptet! t h e  ~ o s i t i o n  t h z t  

some peyment will be male t o  t he  l e s s o r  f o r  lands p u t  iato gas s to rzge  

s e r v i c e  ecd suggested t h a z  such conpensetion be l e f t  t o  negot ia t ion  with 

t h e  r i g k t  on both s i d e s  t o  ~ q l y  l o r  a r b i t r z t i o n .  For  use G a guide t h e  

Cornpan-J fu r the r  suggested an annuel payment of one d o l l z r  c e r  ra i l l ion  cubic 

f e e t  of storage c q a c i t y  pe r  acre  ( c a l c u l a t e d  f o r  t h e  d e s i g z e x d  a r e a  as a 

whole) with a mirLmaa pa-merit of one d o l l a r  Fer ac re  Fer 'Jeer. 

I n  con t r a s t  K i th  t h e  v i e w  o f  t h e  tAh.ree comgmies ze-tioned and 



t h e  review of agreemnt;  a s  s e t  o u t  above, c e r t a i n  lardowners have g u t  

forwerd very d i f f e r e n t  proposals f o r  g u  s to rage  compensation. These h c ~ e  

been received by t h e  B o z d  i n  b r i e f s ,  2t hec i ;gs  =d e t  meetings i n  t he  

f i e l d ;  they e re  sumnarized i n  the  w r i t t e n  submission of  t h e  Ont=io 

Federa t ion  of Agricul ture  whick inc ludes  appendix e n t i t l e d  "Recornen- 
. - 

da t ions  of the Individu& Pooh."  Tte s ~ o k s s a e n  f o r  tke i o d i v i d u d  ~ o o l s  

have used f i v e  d i f f e r e n t  bases f o r  t h i r  "reques ts"  : neoely, (1) & per 

Mci a~aually on t o t &  c q a c i t y  of t i e  oool ,  ( 2 )  22 per  Mcf m u a l l y  or. 755 

o f  capac i ty  above 350 pounds per square inch, ( 3 )  26 per Mcf a r n u e l l y  on 

t o t a l  capac i ty  above 50 pounds per  squere inch, ( 4 )  $5.00 per  annun per  

a c r e  p lus  2# per  Mcf annual ly on t o t a l  capac i ty  above 50 pounds p e r  squere 

inch,  and (5)  2# per  Mcf v i thout  i n d i c a t i o n  of what f r a c t i o n  of capac i ty  

i s  intended, so  t h e t  no computitlons c m  be made i n  t h i s  case .  The fo l lov -  

ing t a b l e  shows, a s  f u  as they c a ~  be com>uted, t h e  r e s u l t s  t h a t  voiorild be 

obta ined  i f  t h e  r e n t a l s  were c d c u l a t e l  on t h e  b a s i s  requesta3 by t h e  lend- 

owners i n  t he  r e spec t ive  s torage pools:  

Naue of Pool 

DaTm Mo . 2 

Dawn No. 156 

Coruinza 

Seckerton 

P ayce 

Easis - Amual Storage R e ~ l t a l  

per  Acre  

$ 17.60 

$ 43.60 

$ 96.50 



- 
It w i l l  be seen t h a t  i n  t h e  P z w e  Pool, t he  e r ~ l u a l  r e n t e l  r e q u e s t e d  i s  

equivalent  t o  s eve ra l  t imes whzt would &?pear ta be a fzir p r i c e  f o r  oct-  

r i g h t  purchase of l ands  i n  t h e  v i c i n i t y .  C a p i t d i z i n g  t h i s  annual  s t c r q e  

r e n t a l  on the  bas i s  of  t e n  years '  peynents wodd s e t  the  va lue  of e 1CO-ecr? 

farm at $495,500. as to s to rage  r i g h t s  d o n e  without reg21-d t o  i t s  velce f a r  

a g r i c u l t u r a l  o r  o the r  purposes . Most of t he  other  f i g u e s  a r e  only  ic l e s s e r  

degree u n r e a l i s t i c .  

If t h e  b a s i s  of peyrcent suggested above fcr  tke  P a p e  P c o l  -~=e 

appl ied to the  s i x  s t o r ~ e  r e s e r v o i r s  now being operate2 by Union Gas Com- 

pany, the annuel c o s t  of s to rage  r e n t e l s  would be increesed from a present  

f i g u r e  of approximately $35,000. t o  $1, k23,000. a d i f fe rence  01' $1,388,0~0. 

Th i s  added annual c o s t  of operat ion,  because of l h i t a t i o c s  i q o s e d  by f i r =  

cont rac ts  f o r  t he  supply of  gas t o  i n d u s t r i e s  a d  t o  o ther  gas compezies, 

would fall most heav i ly  on  r e s i d e n t i a l  mil c c m e r c i e l  customers of  d 

d i s t r i b u t o r s  using t h e s e  p r e s e n t  s torage  f z c i l i t i e s  end m u l d  have a s ig -  

n i f i c a n t  e f f e c t  on r a t e s .  

The Board, t h e r e f o r e ,  cannot f i n d  any j u s t i f i c e t i o n  f o r  g iv ing  

considerat ion to  r e q u e s t s  c a l c u l ~ t e d  on such beses,. It m s t  c e c e s s a r i l y  

have recourse to a s tudy  o f  r e n t d  r a t e s  e r r ived  at by negot ie t ion ,  keeping 

i n  min:! any s i g n i f i ~ ~ t  t r e n d s  t k a t  a r e  i n  e v i s e x e  2nd m y  p r i n c i p l e s  t h a t  

appear to be matters  of  g e n e r a l  agreement. 

PRDJC IPLES RESPECTIXG GAS STORAGE PAE4DPTS 

A t  present  i n  On ta r io ,  ? & p e n t  f o r  s torage i s  a matter  f o r  f r e e  

negot iat ion betsreen t h e  13sdowner and t h e  proposed s t o r e e  ope ra to r .  Whether 
. . 

o r  not  agreement i s  reeched,  t h e  s t o r w e  ooerz t ion  6oes r o t  proceed un le s s  

t h e  propsed o ~ e r s t o r  o b t e i a s  au t=or i za t ion  udsr Sectior? 19 of The Ontar io  



Energy Boasd Act, which r e q L r e s  payment t o  the  le-.20mer, i n  t h e  a b s e ~ c e  

of agreement, of compensat,ion determined by c b i t r a t i o n .  

The Board cocs iders  t h a t  t h i s  s i t u a t i o n  gives d e q u z t e  p r o t e c t i o ~ l  

to all p e r t i e s  and should be continued. me adventages, i f  t h e r e  .=re my, 

o f  f i x i n g  the  compens~t ioc  by s t z t u t e  o r  r egu le t ion ,  weed be f a r  out;;eig%d 

by t h e  r e l a t i v e  i n f l e x i b i l i t y  e?d other  disedvzntages of such a systezl. 

The Boerd i s  of the oginicn t h a t  t he  fol lowing p r i n c i p l e s ,  if 

q p l i e d  by the  opera t ing  c c q u i e s  on the  o re  hmd a d  t he  l a d o w n e r s  on t z e  
. . 

o t h e r  hand, would r e s u l t  i n  f e i r  m d  reasocable con7ensation to t h e  l ~ t t e r  

f o r  underground gas s to rage  r igh t s :  - 
I LAMX)WN3IS SEOULD, UEON THE F I R S T  USE O F  A FOOL FOR STORACE, -,-.: 

. . 

BE PAID FOR 'I'HEIR ROYALTY INTmSTS IY RESIDUAL GAS WWN TO A R.EAS0NA.aL.E 

- - 
ABAmlNMENT PRESSURE. 

This p r i n c i p l e  hzs bee3 &opted and used i n  Cn te r io .  Coqensa t ion  

i n  t h i s  r e spec t  i s  r equ i r ed  unCer the  l a w ,  bu t  t h e  r a t e  of p e p e n t  is  no t  

f i x e d  . The "reesoneble abmdoment  pressure" r e f e r r e d  t o  i s  determined by 

agreement o r  a r b i t r a t i o n  as ap?ropriate  t o  t he  p a r t i c u l a r  r e s e r v o i r  being 

d e a l t  with. 

USE O F  A FOOL E.3 PAID 

FOR THEIR ROYALTY INTERESTS IN XCOMOMiC.4LLY RECO7TW@LE OIL VHICH WILL EOT 

BE RECOVERED BY REASON O F  l 3 3  STORAGE O P E E I A T I O E .  

Where recommendation 5 under term of re ference  2 hes been followed, 

t h e  above p r inc ip l e  w i l l  be epc l icable  o c l y  t o  econonicel ly  rscoverable  o i l  - 
-. 

i n  the  actual s torage  r e se r l ro i r .  Io t he  case of lm-ds where o i l  r i g h t s  - - - -  - .  

"above, around o r  below" t h e  r e se rvo i r  hsve not  been d e d t  wich zs provided . 

i n  t h e  said recomendat ion 5, cke above prince$? 'A l l  be a;r;iicable t o  all 

ecoaomictlUy recoverable o i l  i n  -&e des igna ted  S e s .  - 



3. LANDOwms 

RENTAL, FOR 'JXE PRESEIJCE 

This p r i n c i p l e  

- 22- 

SZOULD RZCE-333 AXWAL PADEIITS I N  T,E FOE4 C?' 

OF hTLLS OR OTER SmACE ZNCCbIER4l3CES. 

i s  i n  =cord ~ 5 t h  t k  lzd m d  p r e c t i c e  i n  Ontz-io 

and h a  created no se r ious  d i f f i c u l t i e s .  

4 .  LANW3WYiS SiiOUii RZCETVX COM?EXSATi59 FOR SIIIACE DPX4S3. 

This p r i n c i y l e ,  l ikewise,  i s  i n  ecccrd ;iizh t h e  la%- y l c i  p r e t i c e  

and does not seem t o  i r e s e n t  m y  p rob l s r s  i n  i t s  e;glicz5ion. 

5 .  IN A J D I T I O I  T9 A i l  PA'DEWS F.40VXliD ECR b2DER FRLUCI-TES 

1 4, LANDOWNERS SHOULD RECEFIZ A i i X  SM.?&GZ RDPPPL PAYMENTS. 

A s  i nd ica t ad  e a r l i e r  herein,  ell persors  naking r ep resen ta t ions  

recognized, as  does t h e  Board, that t h e  annuel r e n t a l  payment b a s i s  i s  

p referab le  to a lump sum o r  s i n g l e  payment b a s i s .  

6. STORAGE R E W  PKCGNTS SiiOW ai ~~ UZQN !Fz CAPACITY 

AND PERFORMANCE RATING OF T I 3  STORAGE RESZBVOE3. 

With r e s p e c t  t o  t h i s  ~ r i n c i p l s ,  there  mpee r s  to  be g w e r i l  w e e -  

ment t h a t  t he  s torage  r e n t a l  payments should be r e l e t e d  to capac i ty .  It  i s  

a l s o  general ly  agreed t h a t ,  although c o q e n s a t i o n  i s  f o r  convenience 

expressed i n  terms of acres ,  i . e .  on a two-dimexioriL b u i s ,  c e p c i t y  

must be ca lcu la ted  i n  cubic  f e e t ,  i .e  . on a th ree -dkens iona l  b a ; i s .  % i s  

i s  evident from agreements el-ea2y reached i n  comecfion ; d t h  v u i o u s  s t o r -  

age me-, and is  f u r t h e r  demonstreted by the  wiCe  r a g e  of " c a p a c i t i e s  

pe r  pa r t i c ipa t ing  acre"  i nd ice t ed  i n  Acpendir 6.  r&-e?. ex;rsssed i n  z e z x  

of the  number of cubic f e e t  of ges t h a t  a r e se rvo i r  t e l d  e2 t t e  o r i g - h a  

pressure,  capeci ty t ekes  intc account t he  p d i t e t i v ?  f e c t o r  of Eorosi ty ,  

and thus the c o q a c t n e s s  o f  t h e  s torege  pco l .  Arorg o ther  q u c i t ~ t i v e  

considerat ions a r e  t h e  r a z e  at wricn ges .a;, be inje-:sd i-io w-d with*aTm 

from the fomeC,ion wltn o r  without  t he  cse of cosy;rsssors, t h e  g r e s s c e  a t  



which m e x i m  c apac i ty  may be a t t a ined ,  the  presence of water e?l t h e  l c -  

c a t i o n  of the pool  with r e seec t  to  both ccncressor and transzuission f o c i l i -  

t i e s  and t o  the  markets f o r  ges. 

7. T l . 3  SiiOULD BZ A MIJ?ULX STCWGZ mlT.U, PADCENT PI3  AmS. 

This p r i n c i p l e  recog3izes t h e  f z c t  t ha t ,  r ega rd l e s s  of czpec i ty  

ad. p e r f o m a c e  r a t i n g ,  s torzge  l ea se  agreeaezts  confer on the  l e s s e e  c e r t e n  
- 

r igf i ts  o r  p r iv i l eges .  Common t o  dl such w r e e r e n t s  i s  t h e  r i g h t  of the  

l e s s e e  to ez*r uFon the  l z x l s ,  ad. t o  s t a r e  gzs m d e r  then .  Uson tbe deslg-  

na t ion  of the  s torzge  s e a ,  r e s t r i c t i o n s  on e r e  i m ~ o s e d  as a pro- 

t e c t i o n  against l o s s  of gas .  These r i g h t s  o r  p r iv i l eges  are recopgized as 

be ing  proper mat te rs  f o r  compensation. It hzs been submitted t o  t h e  Board 

on behelf of c e r t a i n  opere t ing  companies t h a t  t he  reasonable minimum r e n t a l ,  

r ega rd l e s s  of c a ~ a c i t y  ar.d pe r fonence ,  should be one d o l l a r  pe r  e c r e  ce r  

&tlllum. 

Most of t h e  p re sen t  s torage pools i n  Ont=io e r e  of s u f f i c i e a t  

capac i ty  t o  obviate  t h e  neces s i ty  of s e t t i n g  a miniinurn f igure .  In  t h e  l i m -  

i t e d  nmber of cases  where capaci ty i s  low, i t  would apgear t h a t  s a t i s f e c t -  

o r y  r e n t a l  peTyments have been negot i r te2 ,  and the a c t u a l  miniaum f igure  i s  

one d o l l a r  per acre  pe r  annw,. The Board therefore  i s  of t he  opin ion  t h a t  

t h i s  minimum r a t e  may be considered reasona51e. 

8. 121 TlE DETZRlYINA-TlOi? OF STORA.GZ 32LTU; TA'IXZNTS, ACCOUPTT SiiOULD 

BE TAKE:Y OF TE.Z USE AND USZFULIESS OF STOUGE. 

This ~ r i n c i p l e  recognizes t he  f a c t  t k s t  s t o r a p  r e n t a l  should 

r e f l e c t  the m z k e t  delnand f o r  s torage  c z ~ z c i t y .  The a c t u a l  vo lmes  of gas 

s'ared m d  withdrawn from s torage  arr,ually i n  Ontar io  eze shorn ia  A p ~ e n d i x  3 .  

The f igwes s p a k  f o r  themselves a s  t o  cons tan t ly  i m r e a s i n g  use, b u t  i f  t hey  

are  exanined il? the  l i g h t  of some of tha d e v e l o p e c t s  vhich here t&en place 



t h e i r  s ignif icance becooes 

The upwerd t rend 

ment of the  importat ioc of 

zore apperez t .  

beg iming  i n  1549 i s  r e l e t e d  t o  t h e  commence- 

gss from t h e  United S t a t e s  (panhandle   as tern) 

under a 20-yeer agreement e--iring i n  1967 providing f o r  5.5 b i l l i o n  cubic 

f e e t  annually.  

Cocsumers' Gas Compz;i en tered  h t o  a 20-year c o n t r e c t  f o r  Union 

Gas Compeny to  s t o r e  up ta 7.5 b i l l i o n  cxbic f e e t  annually commencing i n  

1958. This increment i n  s t a r q e  requiremerts ,  supplemented by t h e  g r o v t t  

i n  s to rage  needs f o r  Union G a s  Ccmpany's own system, accounts f o r  t h e  up- 

ward t r end  from 1958 t o  1963. 

The most s i g n i f i c a n t  developments, however, a r e  those  which have 

occurred i n  t he  l a s t  t h i r t e e n  months. On March 28, 1963, announcenent ws 

made of  the propasal to  loop the  e x i s t i n g  26-inch t ransmission l i n -  e from 

Dawn Township to O a b i l l e  with a second l i n e  of grea te r  d i m e t e r .  I n  due 

course  formal l e w e  t o  cons t ruc t  t h e  f i r s t  s tages  of t h i s  34-inch l i n e  ves 

granted .  Mention has been made e a r l i e r  i n  t h i s  r e p o r t  of t h e  r e c e n t  form- 

a t i o n  of a second s torage  coz~p&~y, Tecumseh Gas Storage Limited, and t h e  

c o n t r a c t  by which t h i s  cornpay -&ll s t o r e  seven b i l l i o n  cubic f e e t  f o r  

Consumers' Gas Coqany i n  1964-65, i n c r e a s i n g  t o  30 b i l l i o n s  i n  t h e  t e n t h  

year . 
I n  the app l i ca t ion  of t h i s  p r i n c i g l e  t o  en i n i t i a l  de te rmina t ion  

of s torage  r e n t e l  payments, the use and usefu lness  of s torage as a t  t h e  d a t e  

of f i r s t  inJec t ion  f o r  s to rage  should be taken  i n t o  account.  i n  r enego t i -  

a t i o n  o r  redete=inat ion under p r i n c i p l e  9, t h e  use and usefulness  of  s t o r -  

age as at the  date  of t he  comenceaent  o f  t h e s e  poceeding-  8houl.d be t ake2  

i n t o  account. It follows t h a t  tqj  i n i t i a l  d e t e n i n a t i o n ,  r e -nego t i a t i on  o r  

redeterminat ion should c o t  be gi-ren r e t r c a c t i v e  e f f e c t  . 



9. STORAGE LEASE AC3ZmF?TS, AND ARBITRATION DECISIONS I N  RZSPZCT 

OF STORAGE RIGHTS, SHOULD EZ SU%TCT TO REPEGOTIATION CF? R E D E T ~ ~ T i O N  OF 

STORAGE IE2AAL P.4YMENE AT STAED Ii?4Z7JA.LS, WITH PTiOVISION FOR AMITR4TIOA 

IN THE EVENT OF DISAGRErnUT. 

It appears t o  t he  E o v d  t h a t  t h e  p r i n c i p l e  of a i m u d  s t o r a g e  r e c t e l  

payments i n  i t s e l f  imports t h e  need of  provis ion  f o r  chmge from t ime to t h e ,  
. 

e i t h e r  upward o r  downwerd, i n  crder  t o  keep the  p a p e 3 t s  i n  eccord d t h  e x i s t -  

i n g  condi t ions .  However, t he  Eoerd recognizes  t h e t  sore d a e e ~  of  stab flit:^ 
.- - 

i n  cont rac tua l  mat te rs  i s  d e s i r e b l e  to avoid burdensome a h i n i s t r e t i v e  c o s t s  

and t o  f a c i l i t a t e  o rde r ly  cer ry ing  o u t  o f  f i n a n c i a l  arrangenents,  whether 

t h e s e  be the  r a i s i n g  of c z p i t a l ,  p rov i s ion  f o r  opera t ing  c o s t s  o r  t h e  s e t t i - g  
- . r 7- . .  

of consumer r a t e s .  

Representatives o f  both the  inCustry and the lanaowcers appear t o  

e p e e  with the  p r inc ip l e  of renegot ia t ion ,  bu t  t he re  i s  a  wide v a r i a t i o n  i n  

t h e  submissions t o  t he  Boerd as t o  t h e  time i n t e r v a l  which is  d e s i r a b l e  

between such re-examinations. I n  f a c t ,  t h e  v a r i a t i o n  i s  from a  minimum of 

three years to  a  maximum of  20 yeers .  

Under all t h e  circunstances,  t h e  Board considers t h z t  it would be. 

r e s o n a b l e  t o  r equ i r e  t h a t  t h e  annuel s to rage  r e n t a l  pa~ynsnts, vhe ther  f i x e d  

by agreement o r  by a r b i t r e t i o n ,  should be open t o  renegot ia t ion  o r  r e d e t e m i -  

na t ion  at 10-ye= i n t e r v a l s ,  a t  the r e q u e s t  of e i t h e r  ?arty. 



I n  the  app l i ca t ion  of s r i x i p l o  6 t k e  Board has cozxluded €het t h e  

f a i r e s t  method is, as s e t  ou t  e e - l i e r  ia t h i s  r e p o r t ,  t o  use the  formula - - -  - 

agp l i ed  i n  t he  prepara t ion  of A ~ e n d i x  6, vXch f o r s u l a  i s  developed iz  the  

f o l lov ing  manner : - 
( e )  Celcula te  the  c ~ p c i t y  o f  a p o l ,  t o  e reasoneble ahendonrent 

pressure,  i n  mi l l i ons  of cubic f e e t .  

( b )  Divide the  pool capac i ty  by the  number of acres  i n  t h e  p e r t i c -  

p a t i n g  o r  p i o d w t i v e  a r e s  i n  the  ~ o o l ,  thereby  e r r i v i n g  a t  t n e  capac i ty ,  i n  

m i l l i o n s  of cubic f e e t ,  per  acre  of t h e  p a r t i c i p a t i n g  a rea .  

( c )  E s t a b l i s h  a reasonable va lue  i n  cen t s  f o r  each m i l l i o n  cubic 

f e e t  o f  capac i ty  pe r  p a r t i c i s a t i n g  ac re .  

( d )  Mult iply the  reasonable value i n  cen t s  e s t eb l i shed  i n  ( c ) ,  

by  t h e  capeci ty per  acre as ca lcu la ted  i n  ( b )  to a r r i v e  a t  the  annual o a p e n t  

pe r  p a r t i c i p a t i n g  ac re .  

( e )  Apply this annual peyment de t e ra ined  i n  ( d )  t o  eech ac re  of  

t h e  e n t i r e  designated s torage  ares ,  bo th  p e x t i c i p a t i n g  cod non-par t ic ipa t ing .  

I n  fo rnu la t ing  conclusions as t o  pwents  k i t h  respec t  t o  s t o r w e  

of gas the  Board's t a s k  i s  complicated by t h e  verying conditions which 

c u r r e n t l y  apply i n  d i f f e r e n t  pools .  Lmdocmers i n  D e - a  No. 1 and No. 2 

Pools  a r e  p a r t i e s  t o  l e a s e  agreenents,  i n  vnich annual storage r e n t e l s  c f  

$7.50 . a d  $6 .OO per  a c r e  r e s ~ e c t i v e l y  were negot ia ted  i n  1957 end m d e  r e t r o -  

a c t i v e  to 1951. Likevise,  one-half o f  t h e  p r i v e t ?  landomers i n  DEWI No. 156 

Pool a r e  p a r t i e s  t o  q r e e m e n t s  negot iated i n  1962 i n  which the m u a l  r a t e  

per  ac re  vas $7.00. Reference t o  Appendix 6 dl1 show t h a t  the  e a r l i e r  

se t t lemeats  represented a r a t e  of a g p r o x b a t e l y  16# per  mil l ion cubic f e e t  

o f  capac i ty  per  product ive a c r e  ecd t h e  l a t e r  one a s p - o x h a t e l y  1 9 j .  



The f i ~ n g  of r a t e s  f o r  t h e  r e m i n i n g  lendowners i n  D ~ w n  No. 156 

Pool  i s  to be t h e  sub jec t  of a r b i t r a t i o n  before t h i s  Boerd pursuant  t o  

appl ica t ions  now f i l e d  wi th  t h e  Boad ,  end an w b i t r a t i o n  atresd i n  con- 

nec t ion  with t h e  Payne Pool  i s  the  s u b j e c t  of er. a p ~ e a l  t o  t h e  On ta r io  
. .- 

Municipel Board which i s  y e t  t o  be hearrd. 

The s torage  opera tor  progoses t o  o f f e r  s torage  r e n t a l s  i n  t h e  -- 
. ... . 

Waubw.o Pool on the  b a s i s  of whetever f i x l  se t t lement  i s  m d e  i n  t h e  P s p e  

Pool .  
. -... . - 

Because of t h e  ex is tence  o f  t hese  agreements o r  because t h e  f i x i n g  

of  r a t e s  is  sub judice, zs the  cese may be, the  Soard i s  not  f r e e  to recom- 

mend act ion by way of any determinat ion on i t s  p a r t  es to  what should be _- . - - . .- - - 
pa id .  I n  addition, of  course,  the  Board hes c o t  had the  b e n e f i t  o f  t he  

d e t a i l e d  evidence t h a t  would be placed before  e t r i b u n a l  upon en a c t u a l  

a r b i t r a t i o n .  It would t h e r e f o r e  be im-proger f o r  t h e  Board t o  e . q r e s s  a 

view as t o  wfiat t h e  r a t e s  i n  f a c t  ought t o  be i n  any Pool. 

However, t h e  Board considers  t h e t  t o  comply with i t s  terms of 

reference it must give some ind ica t ion  a s  t o  t h s  s torage r e n t e l  payments 

t h a t  i n  i t s  view would be appropriate  a t  the  p re sen t  time f o r  t he  r e spec t -  

i v e  pools, based on t h e  gene ra l  evLdence and iryormation t k a t  it has 

gathered and t h e  a p p l i c a t i o n  of the  above p r i n c i g l e s  and fornula ,  i f  t he  

r e n t a l  r a t e s  were cow beir.g c e g o t i ~ t e d  o r  r e n e g o t i a t e t .  The 3oad s t r e s s e s  -- 

however, the  f a c t  t h a t ,  i n  a r r i v i n g  ct i t s  conc~us ions ,  it has given a  good 

d e a l  of  eight t o  the increased  use a.?.?d usefQness of s t o r q e  &wing  Yce 

p a s t  t h i r t een  months, and the re fo re  t h e  r e t e s  t h a t  i t  cocsiders would be 

a3propriete a t  th is  time ere  s u b s t e n t i a l l y  higher the?  wouX have been hpp- 
- - -  

r o p r i a t e  in, say, March, 1963, o r  a t  m y  e a r l i e r  d a t e .  

The Board, having rsv ieyec!  all t h e  s torage  pa-pents cow i n  e f f e c t  



under agreements end ha-iing noted the  da tes  a t  which they  were i ~ t r o l u c e d ;  

having c e r e f u l l y  s tudied  the  pajrnents and ~ r a c t i c e s  i n  t h i s  and o the r  

j w i s d i c t i o n s ;  

t o  the  Board by 

formula s e t  out  

having ca re fu l ly  considered all t h e  r ep re sen ta t ions  maie . 

i n t e r e s t e d  pa- t ies ;  and having a?pfied t h e  p r i n c i p i e s  azl? 

above, has cone t o  t he  following conclusions as t o  the  

m u d l  r e n t a l  payments t h a t  would be appropriate  to-day. 

PI~rnJ.CLE Rm FOOLS 
- - - .  . .- -- 

For these pools,  such as a r e  found i n  Lambton County (which have 

c a p a c i t i e s  exceeding 1 0  mi l l i on  cubic f e e t  per  ac re  of  product ive a r e a )  

t h e  Board has concluded t h a t  compensation could be besed on a range of 

25$ t o  30$ per  m i l l i o n  cubic f e e t  s f  capac i ty  per  prociuctive o r  p a r t i c i -  - 

p a t i n g  acre, t o  be appl ied  t o  each ac re  of t h e  des igza ted  eree.  Within 

t h i s  range, provis ion  should be male f o r  v a r i a t i o n  i n  performance re t i -g ,  

which ind ica t e s  q u d i t y  of t he  pool i n  terms of t h e  r a t e  at which 92s may 

be i n j e c t e d  and ~ 5 t h d r s w n .  I n  considering s torage  r e n t a l s  i n  e x i s t i n g  

pools,  the other  c p a l i t a i i v e  f a c t o r s  r e f e r r e d  to on peg2 22 have no t  been 

g iven  my s p e c i f i c  e f f e c t  i n  view of t he  general  s i m i l e r i t y  of t hese  r e s e r -  

v o i r s  as t o  locat ion,  pressure c d  absence of  water .  

I f  the p i v l e c l e  r e e f  ~ o o l s  l i s t e d  were g r o q e d  i n  t h ree  ce teg-  

o r i e s  er t o  per forze ice  r a t i n g ,  nme ly ,  exce l len t ,  good a l d  f a i r ,  at r a t e s  

of 30#, 27% e ~ d  256 r e s p e c t i v e l y  and if r a t e s  of amilal s torage  r e n t d  

were ccnguted i n  the manner used i n  Appeadix 6, t he  f o l l o w i q  r e s u l t s  voule 

be obtained: - 



- Annud pepex% 
Name of Performarxe Rate as per  p e r  ac re  of 

S t o r w e  Pool Rating A ~ ~ e n d i x  des igna ted  e rea  

. Dawn #1 

Dawn #2 

Excel lent  304 

F a i r  2% 

P ayne 
, - .  . 

Good 

W aubuno F a i r  

Kimball-Colinville Good 

Seckerton F air 

For t h e  p&pses of  Apsendix 6 and the  above t ab l e ,  t h e  capec i t i e s  . --:---,. 

- -  - - -  
of the  pools have been es tab l i shed ,  a s  t h e  Boerd considers  proper ,  a t  the  . 

-. . . 
volumes of the  o r i g i n a l  reserves  a t  o r i g i n a l  pressures ,  down t o  50 p.s . i ,%. ,  

assumed to be a reasonable abandoment pressure .  

For these  pools ,  which have c e p e c i t i e s  not exceeding 1 0  mi l l i on  

cubic f e e t  per  acre  o f  product ive area,  t h e  fo rnu la  used i n  connect ion with 

pinnacle  reef  pools would n o t  be eppropr ie te .  Acrezge r e n t a l s  so computed 

would work out  t o  amounts l e s s  than $1 .OO i n  the three  p o l s  r e f  e r r e d  to ,: - - 

below. As s t a t e d  e a r l i e r  t h e  Boerd cons iders  t h a t  a minimum of $1.00 per  - 

ac re  per  year i s  reasonable and aSove t h i s  .mininum, v m i a t i o n s  i n  capecity,  
- - 

perfomer.ce and development c o s t s  have t o  be taken i n t o  eccount.  - .  

The Board has t h e r e f o r e  concluded t h e t ,  f o r  l e z t l c u l a r  pools,  

annuel acreage r e n t a l  could r a ! e  from $1.00 t o  $4.00 per acre  of  t he  desig-  

nated a rea  depending on the capac i ty  and o t h e r  c h a r a c t c i s t i c s  of  t h e  ~ o l .  

On this 'casis, r ~ t e s  8lread.j agroed q o n  i n  Dam No. 3, Zoce ead Crowland 

Pools r e scec t ive ly  appear t o  be fzir and. reasocaSle.  



'TERMS AND C G I D ~ T I O F ~  OF GAS AND OIL LGZSZS 

G r n R A L  RFVLFIJ 

I n  dea l ing  with t h i s  t w n  of reference the  Bcard took  i n t o  - 

account the  f a c t  t h a t  nego:iations f o r  o i l  and gas r i g h t s  have been ccn- - - 

ducted i n  Ontario f o r  over cne hundred y e a x  and a g r e e m w  has been reache? 

by  f r e e  negot ia t ion  between t h e  p a r t i a s .  J3iria.g t h i s  ~ e r i c d  a cons iderable  

body of l e g i s l a t i o n  has developxi i n  Ontario and elsewhere i n  North h e r i c a  

w i th  p a r t i c u l a r  emphasis on conservation, s a f e t y  and other  m a t t e r s  r e l a t e d  - 

t o  t h e  public i n t e r e s t .  S t a tu to ry  or  regula tory  c o n t r o l  of t h e  a c t u a l  t e r n s  

of o i l  and gas l e a s e s  has not  been gene ra l ly  appl ied and t h e  p r i n c i p l e  of 

f ree  negotiat ion has been t h e  r u l e  r a t h e r  than  t h e  exception. . . 

Enactments applying t o  gas and o i l  operat ions i n  Ontar io  have 

been under constant  review t o  ensure theiz adequacy i n  t h e  l i g h t  of' e.xpri- 

ence and i n  t h e  l i g h t  of chenging condi t ions .  Recent exmples  of t h e  pro- 

g r e s s  being made in t h i s  r e s s e c t  a r e  t h e  Ontario Regulation 220/62 u n ~ e r  

The Energy Act, The Gas and O i l  Leases Act, 1%2-63 and the  r e v i s i o n  i n  

1964 of both The E n e r a  Act and The Ontar io  Energy Board Act. It i s  obvious, 

therefore ,  t h a t  every e f f o r t  i s  being made i n  t he  f i e l d s  of l e g i s l a t i o n  and 

regula t ion  t o  keep ab reas t  of develocments i n  t he  i n d u s t r ~  and t o  meet t h e  

requirements of opera tors  and k n d k e r s  a l i k e  f o r  vcrkable r u l e s  applying 

t o  those matters i n  which gover r rsn t  may exe rc i se  i t s  p m e r s  and resgons i -  

b i l i t i e s .  The Board i s  of t h e  opinion t h a t  a be t t ek  howledge of t h e  laws 

a s  they  stand a d  of t h e  way i n  vhich var ious  i n t e r e s t s  a r e  alxeady p ro t ec t ed  

would remove much of t h e  doubt,  where it e x i s t s ,  a s  t 3  t h e  adequacy of 

e x i s t i n g  l e g i s l a t i o n .  

On the c o n t r a c t u a l  s i d e ,  ;ihere l e s s o r  ard l e s see  nus t  nego t i a t e  

l e a s e  ageexents ,  c e r t a i n  accepted g a t t e r n s  as t o  t e ~ z  c c c d i t i o r s  have 



-31- 

been developed over t h e  years .  These a r e  generally riel1 understocd. k-ke:? 

they  apply t o  explorat ion,  developenent and production ~ c t i v i t i e s  bu% s m e  

new problem have a r i s e n  v i t h  the  intrcduction i n  Ontario i n  1942 of the 

storage of gas, a s  an i n t e g r a l  par t  of the  functions of the  indust ry .  The 

solu t ion  of such problems degen6s on three  f e c t c r s ,  nmely ,  t h e  provisions 

made by law, such changes as may be effected i n  leas ing p rac t i ces  and, 

where provided f o r  by s t a t u t e ,  the  f u n c t i o ~ s  of the  Bcard. 

Mention hes already bee2 made of the  progress m d e  i n  t h e  l ep i s -  

l a t i v e  f i e l d .  A s  t o  t h e  Board's par t ,  i t  need only be reca l l ed  that, on 

applications f o r  designation of gas s torage areas or f o r  au thor i ty  t o  

i n j e c t ,  s to re  and remove gas and i n  a r b i t r a t i o n  proceedings the re  a r e  q l e  

opportunities f o r  a l l  i n t e res ted  g a r t i e s  t o  s t a t e  t h e i r  pos i t ions .  

On the  ques t ion  of t e rns  and conditions of leases ,  however, the  

submissions made t o  t h e  Board c lez r ly  indicate the  need f o r  c z e f u l  st* 

of the  different ,  and sanetimes confl ict ing,  views advanced. This inves t i -  

ga t ion  has now been ccmpleted and it has been f ovrd convenient t o  d e a l  both 

with the  6ubmissions and the  Board's c m e n t s  and conclusions under t h e  

f o u a r l n g  headings : - 

Standard Lease Form 

Separation of Gas Storage Agreezents frcm 
m l o r a t i o n  and P r d u c t i o n  Agreements 

Exclusion from Gas and O i l  Agreenents of 
Substances other  than Hydrocarbons and 
Associated Fluids  

Surrender of Mineral Rights which a r e  not 
exercised by Lessees i n  Designated Gas 
Storage Areas. 



SUEYJSSIOIJS iE . STANDARD LEASE FORM 

The Energy Act empowers t h e  Lieutenant Governor i n  C o u c i l  t o  

make regula t ions  "prescr ibing s t a t u t o r y  cocdi t ions  of gss  o r  o i l  l e a s e s  

and requi r ing  and providicg f o r  t h e  makizg of s t a t e n e z t s  or r e p o r t s  t h e r e m . "  

The Bcard f i n d s  t h e r e  e r e  widely divergent  vieus a s  t o  e x e r c i s i n g  - - 

t h e  parers  t o  prescr ibe  conciit iors of gzs or  o i l  l e a s e s .  The Union Gas Ccm- - 

pany "Urges upon t h e  Board t h e  g r i n c i p l e  t h a t  t h e  t h e  i s  s t i l l  remote \-hen 

t h e  Government of Ontar io shcuX exe rc i se  t h e  power of p - e s c r i b i z g  con2ltLc.r.s 

of gas or o i l  l e a ses . "  The Ontario Federat ion of Agricul ture  put  i t s  case  

this way: - "We a r e  not  prescr ib ing  a uniform l e a s e  form but  merely t h a t  

each  Ccmpany i n  t h e  bus iness  of l e a s i n g  s h a l l  not o f f e r  t o  a  landowner a  

con t r ac t  which contains  l e s s  than  t h e s e  minimum terms." . . -  

Between t h e s e  l i m i t s  l i e s  t h e  suggest ion of t h e  Leg i s l a t i on  

Coxnittee of t he  Gas and P e t r o l e m  Associat ion of Ontario t h a t ,  while  t h a t  

Ccmmittee was i n  agreement wi th  the  proposal  t o  spec i fy  c e r t a i n  mininum 

condit ions which must appear i n  a l l  o i l  and gas l e a s e s  i n  order t o  s a fe -  

gusrd t h e  i n t e r e s t s  of t h e  l e s s o r s  i n  Ontario,  it would be u r d e s i r a b l e  t o  

r e s o r t  t o  d e f i n i t i v e  language i n  s t a t i n g  condi t ions  a s  c lauses  which would 

b e  deemed t o  be included i n  each l e a s e .  Detai led language would involve 

r i s k  of differerices a s  between i n t e r p r e t a t i o n  i n  t h e  Courts a& t h e  i n t e n -  

t i o n s  of t h e  d r a f t s m n .  The C W t t e e  suggested t h e t  t h e  provis ions be  

s t a t e d  i n  general  t e r n s ,  s o  t h a t  t he  r e s ~ o n s i b i l i t y  . w i l l  be on the  l e s s o r  

and t h e  lessee  t o  r e p a r e  t h e i r  cn c l auses  des l ing  ~ 5 t h  the  prescr ibed  

mat te rs .  

I n  i t s  s tudy of e x i s t i n g  l e a s e s  t h e  Bcard noted the  x ide  v a r i a t i c n  

i n  t h e  terms ard c o ~ d i t i o n s  t h a t  hzve been considered d e s h b l e  by d i f f e r e n t  

ccmpanies and vas s t ruck  by t h e  m i s s i o n  i n  macy cases  of cne cr nore 



provisions which ordinary prudence 'would suggest shoul? be included.  L c k  

of un i fomi ty  could be avoided by prescribing the subjects which, a s  a 

minlrmun, should be dea l t  with fo r  the  protect ion of the ~ a r t i e s  . Other 

matters  appropriate t o  the  pa r t i cu la r  lease  transaction wculd then be l e f t  

f o r  negotiat ion between t h e  pa r t i e s  . 
The Board has given due considerat ion t o  a point c o n t i n m l l y  

ra i sed  by, or  on behalf of, cer ta in  landowners who ccmplain of t h e  "in- 

equal i ty  of bargaining posi t ions as between the  lendowner end t h e  cmpzny 

concerned." I n  i t s  

t h e  a v a i l a b i l i t y  t o  

technical  knowledge 

these advantages. 

The Board 

b r i e f ,  the  Ontario Federation of Agriculture con t ras t s  

the  "Cmpany" of f i n a n c i a l  and l ega l  resources and of 

of the  storage business with the  "Farmer's" l ack  of 

i s  of the  opinion t h a t  there  a re  several f a c t o r s  which 

tend t o  make apparent inequal i ty  of pos i t ion  l e s s  s i o i f i c e n t  than t h e  above 

contention would indicate.  I n  the  f i r s t  place, the  landowners concerned 

Live i n  8 par t  of Ontario where negotiat ions between the o i l  and gas idus t - ry  

and landowners have been ca r r i ed  

and, with respect t o  gas storage . 
ledge and experience thus gained 

by t h e  sarce people i n  b r i e f s ,  a t  

when t h e i r  views are  presented. 

on f o r  something lL4e three generatiocs 

matters, f o r  over t-denty years.  The how- 

i s  evidegt frcm the  material put fora-ird 

hearings and ~ e e t i c g s  and on other occasions 

Secondly, i n  those matters d e a l t  with by the  Board f a i r  and reason- 

able consideration i s  assured f o r  the  representat ions of a l l  in te res ted  

pa r t i e s ,  none of whom is  denied an opportunity t o  present h i s  case.  

Lastly, and of g rea t  m o r t a r i c e ,  i s  the  stren&h t o  be f o u d  i n  

the  landowner's posi t ion a s  a proscective grantor of r igh t s .  Rights b e a g  

sought by a would-be l e ssee  can be srithheld by the 1a;ldme: by simply r e f u s i w  

to sign the  proposed agreement. 



SUI3MISSIONS R 3  SEPAFiATIGN O F  GAS STORAGE A G ~ ~ ~ S  

FROM M ? L O R P T I C N  .QTD 3 O D E C T I O N  AGXlZE3141NTS 

Both i n  tke  t e x t  of t h e i r  b r i e f s  nr?d i3 sample l ease  forms submitted - 

therex5th, companies engaged h gas and o i l  operations ind ica te  divergerces 

of opinion on t h i s  point .  Unim Gas Ccapaq~ s t a t e s  : - "Frankly, .ve see co  

reason f o r  prescri5ing t h a t  such z t t e r s  (?ooli?g, un i t i za t ion  ar?d s torsge)  

must be deal t  with by means of s e ~ a r a t e  acd 2 i s t i n c t  cont rac ts .  S m e  h 2 t -  

owners have a problem i n  a ~ t p e c i e t i n g  t h a t  the  document signed under the  

caption of " O i l  and Gas Grant" conta i rs  clauses providing f o r  t h e s e  other 

r i g h t s .  A simple so lu t ion  ( i f  one i s  necessary a t  a l l )  i s  t o  p resc r ibe  i n  

t h e  general regulat ion t h a t ,  where t h e  lease  provides f o r  mat ters  o ther  than 

s t r a i g h t  d r i l l i n g  and prcducticn, t h i s  s h a l l  be c l e a r l y  s e t  f o r t h  i n  descrig-  

t i v e  words a t  the  top  of t h e  lease f o r  iden t i f i ca t ion  and such matte- r s  s h a l l  

be s e t  fo r th  i n  separate clauses ." 
Enperial O i l  Limited holds t h a t  " b i i l e  p r  cduc ing operat ions  a d  

storage operations may have ccmmoo problems i n  c e r t a i n  areas, it i s  our 

opinion tha t  they a r e  c m p l e t e l y  d i s t i n c t  o_cerations and t h a t  it i s  d e t r i -  

mental t o  the  production of pe t rdeum ard gas and hence contra-ry t o  the  

public in te res t  t h a t  r i g h t s  t o  e e l o r e  f o r  ard produce na tu ra l  gas or  o i l  

m y  be preserved, but not exercised, by reason of the  f z c t  t h a t  t h e  holder 

of those r ights  i s  engaged i n  a gas s torage oceration on the l ands . "  In l i c e  

with t h i s  opinion Imperial O i l  uses t-JO separate leese  egzeelcents, one f o r  

gas storage and one f o r  dr i l l i -ng  a d  ?reduction. 

Cocsumersl Gas Ccmpenjr contezds tha t  "This Ccrn~any's present  explo- 

r a t i o n  project i s  a search f o r  reservoi rs  su i table  f o r  gas s torage,  but  it 

seeks the r ights  t o  pick up any or a l l  other n i a e r s l  asse ts  t h a t  m y  be d i s -  

closed i l z  the  storage study. Fsrt  o f  Consmers'  w i l l i 2 p . e ~ ~  t o  t ake  these 



l a r g e  r i s k s  i s  t h e  f a c t  the t  it counts cn having severa l  s t r i n g s  t o  i t s  

explorat ion bow." Hence the Cc~sumersl l e a s e  f o m  has t h e  caption "Oil, 

Gas, Mineral a d  Storage A g e a e n t  a& Lease" and covers " a l l  n a t u r w  
- . 

occurring substances of the iniaeral k ingdm except surface arid near-swface 

s m d s ,  gravels and quarrying rcck."  
- -. 

The Ontario Federation of Agriculture subnits  t h a t  "No gas or o i l  

l e a s e  should contain a s torsge clause u d e s s  it i s  cleerkyr s e t  cut i n  the  

heeding of the  l ease  t h a t  the  l e s e  does ccn ta ia  such storage a g r e e x n t ,  

and the  sect ion re fe r r ing  t o  storage s h a l l  be s e t  a p z t  f'rcm the r e s t  of 

t h e  lease ."  

These views must be c o ~ s i d e r e d  i n  t h e  l i g h t  of the  f a c t  that f o r -  

mations which nay be s a t a b l e  f o r  s t  orage, even though they a r e  devoted i a  

the f i r s t  instance t o  production, a r e  c a r e f u i l y  appraised and kept i n  mind 

a s  prospects f o r  t h e  storage r c l e  which i s  s t e a d i l y  increasing i n  r e l a t i v e  

importance. 

SUBMlSSIONS liE EXCLUSION FROM CAS A'lD OIL 

AGFEEXZhTS OF SUBSTANCES CTHER TE.4N 

Cn t h i s  subjec t  too  there a r e  c o n f l i c t i ~ g  views. Union Gas 

C q a n y l s  b r i e f  i s  s o  worded as t o  i n p l y  t h a t  the  Ccm;anyts only i n t e r e s t  

i s  i n  gas and o i l .  The acconparzjring sample l eese  f o m ,  hmever, provides 

f o r  the  grant- of " a l l  the  ~ e t r o l e u m  o i l ,  gas, s a l t  or s a l t s , "  and f o r  

payment of $1~0 .00  per  yeer  f o r  eech we l l  f rm which s a l t  or s a l t s  i s  or 

a r e  marketed i n  addit ion t o  roya1y.r on o i l  acd a g reCa te6  y e l l  r o z t a l  on 

gas. 



Imperial O i l  L h i t e d  

gas and o i l ,  and, i n  i t s  lease 

ccnfines i t s  Ciiscussion, i n  i t s  b r i e f ,  t o  

f o r n  t o  the  "taking of petroleum s u b s t a x e s  

( l iquid or gaseous) an8 a l l  minerals, substances arC other gas p c d u c &  i.2 

associat ion with t h e  foregoing. "--- - - _ - -  -.-- - 

Consumers' Gas C q a n y ,  as  a k e a 2 y  noted a3cve,-includes a l i  - 

natura l ly  cccuring substances cf the micezal kingdm. 

The Ontario Federat ic2 of Agriculture says: "We do not f e e l  tha t  

any gas or o i l  l ease  shculd cor ta in  f o r  t h e  lessee the  r i g h t  t o  s a l t  n 

other e ine ra l s  unless these  ri@.ts a re  s imi la r ly  s e t  apar t  ( i  .e . sknilr-ly 

t o  storage r i g h t s )  wi th in  the  lease."  

The Ontario D e w k n t  of Mines, i n  i t s  regulat ions and i n  l icenses  

ei leases dealing wi th  o i l  a d  gss r i g h t s  i n  Lake hie, s p e c i f i c a l l y  E- 

serves t o  the  Crown the  r i g h t  t o  prospect f o r  any s ~ b s t m c e s  other  th22 

na tu ra l  gas, p e t r o l e m  and petroleum prcducts.  It e l s o  requi res  t h a t  "Tke 

l icensz  s h a l l  not l i m i t  t h e  s takicg or acquir izg of cther  mines and olizerals 

under the (Mining) A c t .  " 

Looking f a r t h e r  a f i e l d ,  the  Bcard f inds tha t  it i s  widely acceptec? 

prac t ice  outside Ontario t o  c o n f b e  gas and o i l  a g r e a e n t s ,  a s  t o  t h e  sub- 

stances covered, t o  Hydrocarbons md r e l a t e d  f l u i d s  such as may be f a d  

i n  association with gas or  o i l  cr both on ac tua l  ext rac t ion  f r c m  t h e  

reservoi r .  In only a l i n i t e d  rider of cases i s  any reference made t o  

other minerals. 

m e  Board i s  OF t h e  opinion t h a t  t h i s  r e s t r i c t i o n  i s  i n  t h e  b t e r e s :  

of t rue  conservation, a s  it obviates the  danger of "freezing" mineral a s s e t s  

the  exploitation of which would base f i t  t he  e c o n w .  Tiere is a l s o  t h e  prac- 

t i c a l  ccnsideraticn that t h e  a d m k i s t r a t i v e  an2 r e g u h t o r ~  functions of t h e  

Department of Oergy Resources arL: cf t h i s  Bcarl rel2:e t o  gas and o i l  ose- 

r s t i o n s  only. 



SUE?IISSICBS E W R R E ~  OF bamm 

RIGHTS WHICH ARE NCT EXZXISED Fi LESS= EJ DESIGX'TED 

GAS STORAGE L W  

Ever since u d e r g r &  storage of gas s t a r t ed  i n  Octario i n  192, 
- 

emphasis has been placed on t3e  zeed f o r  adequate protect ion of t h e  stcrago 

operations frcm l o s s  of gss azci other d m g e  t h a t  could a r i s e  f r a  ucccc- 

t r o l l e d  d r i l l i n g .  Not orLLy do storage o ~ e r a t  ors a c ~ u i r e  p ro tec t ive  zcres 

aroucd the per ine ter  of the  stcrage reservoi rs ,  but the  i q o r t a n c e  or' _crc- 

t e c t i v e  measures i s  recognized by t h e  prohibi t ion  of d r i l l i n g  i n  d e s i o a t e 2  

gas storage areas without consent of t h e  Minister.  The l e g i s l a t i v e  cont ro l  

takes  the  form - "The Minister s h a l l  r e f e r  every ap@ication f o r  a pe-mit 
. .. 

t o  bore or d r i l l  a we l l  i n  a d e s i ~ a t e d  gas storage area t o  t h e  Board, and 

t h e  Board s h a l l  hold a h e a i r g  and repor t  t o  him thereon, and he s h e l l  grant  

o r  ref ise t o  grant t h e  p e m i t  in ~ccordance  with the regort  . I 1  

Certain landowners f e e l  t h a t  they have e l e g i t h a t e  grievance Tn 

t h a t  storage agreements which have been eatered i n t o  a s  m e n b e n t s  t o  

e a r l i e r  gas and o i l  leases  ( fo r  d r i l l i n g  and prcductior.) or as  separa te  

s torage agreements have "frozen" m k e r a l  r i g h t s ,  including o i l .  As the  

lessees  hold exclusive r i g h t s  d e r  e x i s t i n g  leas?  agreezents, t h e i r  s t r i c t l . ~  

l e g a l  posi t ion allows them t o  coctinue t o  hold po ten t i a l  n i r e r a l  r i g h t s  

above, around ard under the  storage ~ o o l ,  vi thout  p a p e n t  or d r i l l i r a .  

The l eg i s l a t ion ,  however, e l l m s  f o r  granting, a i  v e l l  a s  refus ing,  

t h e  r igh t  t o  d r i l l  within a desig-,ated gas storage =ea. The Scard i s  of  t h e  

opinion tha t ,  subject t o  c e r t a i n  reservat ions ,  the  r igh t  t i  dr i l l  might we l l  

be granted i n  ce r t a in  cases .  TF,e r e s e r i a t i o n s  are t ha t  co q e r p t i c n  can be 

undertaken that ~ o u l d  i n  any xay ecdazger the  storage reser-roir acd t h a t  on 

t h i s  point hll ccnsiders t icn  shoul.' be g i x r  t o  any rapr5seztat ions by t h e  



s to rage  operator,  both as  t o  l c c a t i s n  of wells .within t h e  des igza ted  

and a s  t o  d r i l l i n g  and p r c h c t i o n  icethcds t o  be use,?. A f u r t h e r  r e s e ~ z t i c n  

i s  t h a t ,  t ak ing  i n t o  ecccuz% t h e  hazzrds i?colve? A t k r m g h  ?c=- 

t i o n s  where gss i s  s tored  a t  t he  high g re s s -cos  e s s x i a t e d  w t t h  s*~ch ,  rn se r -  

v c i r s  as a r e  fow-d i n  p i m c l e  r e e f s ,  e : q l ~ i t a t i c r ,  by d z i l l i z g  tkcugh t h ~  

apex of formaticns of t h i s  t - ~ e  should, f o r  t h e  p r e s e ~ t  ~t l e s s t ,  be.Fc- .. - 

h i b i t e d .  

h arrangement of t h i s  ki2d would tken ge -n i t  t h e  e . q l o r z t i c 2  f c r  

o i l ,  gas and other minerals  abcve, zround azd w.der t he  s torage  r e s e r v c i r  . 
The Board notes t h a t  dua l  cce ra t i sns  of t h i s  nature e r e  not uccmmon a d  

has exanined a number of t ~ i c a l  l e a s e  a g r e e ~ e n t  c lauses frcm v a ~ i o u s  s t a t e s  

Fn t h e  United S t a t e s  where they  a r e  provided f o r .  T h  Board sees  no reascn  

why l eases  should not be s o  worded a s  t o  provide t h a t  t h e  l e s s e e  e i t h e r  

( a )  shall smrender  t h e  necessEry r i g h t s  t o  t he  l e s s c r  il order  t h a t  he, 

o r  s m e  t h i r d  par ty  with whtn he so  arranges,  could. u d e r t a k e  s m h  e.plo-  

r a t i o n s  or deve lopen t ,  or  (b )  may r e t a i n  t he  m h e r a l  r i g h t s  on t h e  b a s i s  

t h a t  he must e i t h e r  conduct e q l o r a t i o n  f o r  the m b e r a l s  or gay r e n t a l  k i t h  

r e spec t  t o  such r i g h t s ,  or  both. 

This p rac t i ce  r e l i e v e s  t h e  s torzge  operator f rm  c r i t i c i s m  as  t o  

t h e  "f'reezing" cf resources which he be l i eves  would r o t  be ~ r c f i t a b l e  t o  

e.rploit . 

1. The Ecarl recumez?s t h a t  t h e r e  be a r e c . u i r ~ r e n t  t h e t  a l l  &;as a3d 

o i l  l ease  a y e e m e ~ t s  conta in  c lauses  p r w i d i n q  f s r  a t  l e a s t  t h e  

f ol l~lr ; ,n , -  mat te rs  : 

(i  apt i or. 



(v i  i ) 

(m> 

( m i  ) 

Date of Execution 

P a ~ t i e s  t o  the agrement 

Object or puqose  of the  agreenent. 

( a )  mera t ions  t o  be conducted and access t o  lends.  

(b)  Substances t o  be sought anZ taken. 

(c)  La~fis cn and under which t o  o ~ e r a t e .  

(d) L h i t a t i o n s  a s  t o  fornat ion  o r  deptn ( o ~ t i c m l )  . 
PrFnary te-rn and p r w i s i o ~ s  f o r  extension. 

Compensation 

( a )  I n i t i a l  sum on signing.  

(b ) Damages during p r e l i m b a r y  surf  ace operat ions . 
,. . . 

( c )  Delay or acreage r e n t a l  f o r  exclusive r i g l l t s .  

(d)  Rental f o r  occupation by surface encumbrances. 

(e ) Royalties 

Indemnification of l e s so r  f o r  dmages a r i s i n g  frcm 
lessee  ' s  operations. 

Lessee's obligat ion r e  clearance frcm buildings e t c .  

Lessee's obligat ion r e  depth f o r  burying pipes .  

Protect ion of l e s s o r ' s  f r e s h  water supplj .  

Right of lessee  t o  surrender or assign. 

Obligation of l e s see  t o  r e g i s t e r  surrender. 

Restorat ion of lands on abandoment . 
Kul l i ty  of agreement i f  breach by lessee not 
remedied on notice by l e s so r  within speci f ied  
per icd  . 

Addresses f o r  service  of notices acd fo r  gay-ments. 

Relief f o r  non-compliance due t o  s t r ikes ,  
lockoutz, e t c  . 



(mi > Obligatioc on' l e s s e e  t o  c m p l y  with l a x s  and 
regulat ions . 

( x v i i i )  Stateaent  t h a t  t h e  i c s t r u n e n t  enbodies t h e  e n t i r e  
agreeslent, t o  t h e  e x c l ~ s i o n  of any o r a l  or o t h e r  , 
representa t ions .  

The Board f i n d s  t h a t  t he re  i s  no demod f o r  t h e  p re sc r ib ing  by 

s t a t u t e  or r egu la t ion  of a s t w 5 a r d  l e a s e  agreement f o r 3  setti ,% out iz 

d e t a i l e d  language a l l  o f .  1%~. terms end condi t ions  . - - 

The Board recamends t h a t  t h e r e  be a reauirement t h z t ,  where 

s t c r aae  r i g h t s  a r e  included i n  a grcduct ion l e ~ s e ,  t h e  

capt ion  inc lude ,  i n  bold t n e ,  re ference  t o  s torege  r i g h t s ,  

and c lauses  dea l ing  ~ 5 t h  s to rage  be separated frcm those  

dea l ing  with production. - . 

The aoard f i n d s  t h a t  there  i s  no uniformity i n  a c t u z l  p r a c t i c e  

t h i s  r e spec t .  Sane cmpanies  cow o f f e r  s epa ra t e  s torage  a g r e a e n t s  (scb- 

j e c t  where appropr ia te  t o  e x i s t i ~ g  p r  d u c t  ion  l e a s e s  ) and others  c~i l lb i re  

t h e  two i n s t r m e n t s  i n  one. Landomers, a s  represented by t h e  Ontar io 

Federat ion of Agr icu l ture ,  be l ieve  t h a t  "no gas or o i l  l e a se  should coc t a ix  

a s torage  clause unless  it i s  c l e a r l y  s e t  out in t h e  headirg of t h e  l ea se  

that t h e  l e a s e  does conta in  such s torage  agreements, and t h a t  t he  s ec t ion  

r e f e r r i n g  t o  s torage  s h a l l  be s e t  a p a r t  from t h e  r e s t  of t h e  l e a s e .  " The 

Gas and F e t r o l e m  Associat ion of Ontar io p re sen t s  t h e  s a e  suggest ion but 

on an opt iona l  r a t h e r  than  a mazdatory b a s i s .  The Baud b s  coccluded t h a t ,  

i f  i t s  recormnez6ation above i s  adopted, t h e r e  i s  no need f o r  a s t e t u t o r y  

provis ion t h a t  s torege  r i g h t s  clay not be included i n  d r i l l l r g  and prcduct ion  

l ea ses .  

There ;rill of course be a need f o r  an i n s t r ' n e z t  CeCigg  0 x 1 ' ~  wi th  

s torage r i g h t s  i n  any case where s to rage  i s  p r ~ p o s e d  i n  aqc i fe rs ,  which a r e  

water-besring f o r m t i o n s  i n  which r.ative gas ar,d o i l  haTre co t  bee3 foursd i n  

s i g n i f i c a n t  m c m t  s . 



3. The Board recommends tha t  the re  be a reanireneot t h a t  l eases  

p a n t i n g  s t  oraqe r iqh t s  contain c h u s e s  providing f o r  a t  l e s t  

t h e  f o l l a r ing  matters : 

(Where the  lease  embdies both prcduction and storage t h e r e  i s  

no need t o  repeat  a l l  of the  eighteen heedings alresdy l i s t e d  under r e c a -  

mendation No. 1. Therefore only those clauses k-hich require t o  be mezded 

t o  s u i t  storage considerations or which must be adted are d e a l t  wi th  i r ?  t E s  

recumemlation. Eccept for t he  caption, hcwever, clauses deal ing  x i 3  s t c r ~ g ?  

matters ,  should be s e t  out separately, a s  provided f o r  in R e c m e n d a t i c n  2 

above. ) 

The object or purpose of t h e  lease  agreement 
should include the  r i g h t  t o  i n j e c t ,  s to re  and 
remove gas.  

Compensation provided f o r  shou l6be  consis tent  
with s t a t u t e s  and regula t ions  end p a r t i c u l a r l y  
should cover 

(a) I n i t i a l  sum on s igning.  

(b)  Delay or acreage r e n t a l  while storago 
r i g h t s  are  held but  not exercised. 

(c ) Rental f o r  occupation by surface encumbrances. 

(d)  Damages r e s u l t i n g  from exercise of the  
author i ty  t o  i n j e c t ,  s t o r e  and reaove gas .  

(e)  Compensation i n  l i e u  of royalty on 
ec oncmically r e c  overable res idual  gas . 

( f )  Canpensation i n  l i e u  of royal ty  cn economiczlly 
recoverable o i l  which w i l l .  not be recovered by 
reason of t he  s torage  q e r a t i o n s .  

(g) Storage r e ~ t a l ,  including provi-sim f o r  r e -  
negotiat ion of s torage r e n t a l  as recamended 
i n  t h i s  r e ~ o r t .  

(xc i )  Provision f o r  the  a l t e r n a t i v e s  es t o  surrellder, or 
e .q lora t icn ,  or c o q e n s a t i o n  with r5scect t o  mineral  
r i g h t s  i n  designated ges s torage areas as  r e f e r r ~ d  
t o  i n  r ecc~cenda t ion  5 belcw. 



L. The Board r e c m e s ? s  t h a t  minerzls  other  than Eydrocarbons d 

assoc ia ted  f l u 2 3  'ce ex l -ded  from gas and o i l  aceemen t s  ,& 

from ass s toras?  lesse  a n r ~ e ~ e n t s .  

The Bczrd's reasccs f c r  t h i s  r e c m e c d a t i o n  have a l r eady  bees 

g iven  a t  t h e  end of i t s  review of submissions on t h e  s u b j e c t ,  

5 .  'ke Boar3 r e c c m e r . 2 ~  t h t  f u t u r e  l e s s e  2,qeements con ta in  a 

provis ion  t h a t ,  uyon t h e  c m e n c e n e n t  of t h e  use of a s to rage  

r e s e r v o i r  f o r  Ras s torsqe,  t h e  l e s s e e  e i t h e r  ( a )  s h a l l  s u r r e d e r  

t o  t h e  l e s s o r  t h e  mineral r i g h t s  above, around and under t h e  

s toraqe  r e s e r v o i r ,  i n  crder t h a t  t h e  l e s s o r ,  or some t h i r d  -. 

p a r t y  wi th  whm he so arranges,  could undertake explora t ion ,  

or  (b)  may r e t a i n  the c i z e r z l  r i g h t s  i n  quest icn on t h e  b a s i s  

t h a t  he must e i t h e r  cocduct exp lo ra t ion  f o r  the minerals or  

pay r e n t a l  v i t h  respect  t o  such r ig l l t s ,  or both. 

The surrender  here  re fer red  t o  covers  r i g h t s  within a des igna ted  

gas s torage  a rea  which a r e  norzzdly included i n  o r i g h a l  agreements an2 which 

g ive  t h e  l e s s e e  t h e  e x c l u s i v ~  coc t ro l  of t h e  lands  while t h e  s torage  f o r -  

mation i3 being de l inea ted  and developed u n t i l  i n j e c t i o n .  If ,  a f t e r  that 

date, t h e  s torage  onerat or does nct propose t o  explore acrl develop mi-a1 

resources wi th in  the  d e s i p a t e d  bu t  ou ts ide  t h e  act251 s torage  resez-voiz, 

such surrender i s  des-able s o  the: t h e  l e s s o r  may w d e r t & e  the  d e v e l o g e n t  

on h i s  own a c c o u t  . Al te rx t ive l ; r ,  the l e s s e e  should pay c m ~ e n s a t i o n  i;? 

an amount t o  be cegot ia ted  i n  t h e  Light of t h e  c i r cms tances  spylying t o  

t h e  lands b v o l v d .  



A l l  of which i s  respectfully s u h i t t e d .  

DATED a t  Toronto this 4th day of May, 1564. 

ONTAXI0 ETERGY BOARD 

"A. R .  C roz i e r "  

Chai,rmao 

"E. A. Allcut  ' I  

Comissioner 

"D. M. Treadgold" 

Commissioner 



B r i e f s  - 

Hearing - 
Meetings - 

LIST OF BRIEFS, E W X t J G ,  MEFTINGS AID VISITS 

Township of Moore 

M r .  Donald A .  McLachlin 

Lambton Gas Storage Asscciat ion 

M r .  H .  E .  Wellington 

M r .  Jarces G .  ( 5  s u b m i s s i o ~ s )  

Ontar io Federat ion of Agriculture 

M r .  Dryden Nisbet 

I inperial  O i l  Limited 

Union Gas Company of Canada Limited 

Trans-Canada Pipe Lines Limited 

Consumers ' Gas Company 

Gas and Petroleum Association of Ontar io 

Advertised Public Hearing a t  Sarnia  

Rutherf ord, Ontario, wi th  l o c a l  lacdowners 

Mooretown, Ontario,  wi th  l o c a l  laxldowners 

IJaubuno, Ontario,  with l c c a l  landowners 

Trans -Cznada Pipe Lines Limited 

Union Gas Company of Canada Limited 

Imper ia l  O i l  LFnited 

Consumers ' Gas Company 

Ontar io  Federa t ion  of Agricul ture  

Visits - Consumers ' P r i e r  C ornpany, Jacks on, .Echigan 

New York S t a t e  NatWal Gas Cor?orat im acd 

Peoples Natura l  Gas Company 

Ohio F u e l  Gas C m ~ a n y  



I N  EX MRE%R OF The Ontar io 
Energy Board Act (3.s .O. ~ $ 0 ,  
Chapter 271) and p a r t i c u l a r l y  
clause ( j )  of Sec t ion  28 the reo f .  

REPOFiT TO TIIE Ll3LTEKM GOVERNOR I N  COUNCIL 

Pursuant t o  clause ( j )  of Sec t ion  8 of T?ae Ontario Energy B=d 

Act, Your Honour was pleaszd t o  pass Order-A-Couocil O C - 1 3  54/62 cn t h e  

17th day of Apri l ,  1562, requi r ing  t h i s  Bcard t o  ad judica te  on acd exanice 

and repor t  on t h e  fol lowing quest ions r e s p e c t h g  ener6gy: 

1. Payments with respec t  t o  s to rage  of gas 
i n  designated gas st  orage a r e a s ,  

2. Terms and condit ions of gas  and o i l  l ea ses .  

3. The Gas and O i l  Leases Act .  

Since Apr i l ,  1962, t h e  Board has held a number of hear ings  i n  t h e  

f i e l d  with landowners and has held t e n  sepa ra t e  meetings with t h e  gas  end 

o i l  industry,  including gas u t i l i t i e s ,  p ipe  l i n e  ccmpenies and t h e  Federa t ion  

of A g i c u l t u r e .  I n  t h e  course of t h i s  s t q d y  and inyes t iga t ion  t h e  Board 

has rece ived  Seventeen b r i e f s  frcm i n t e r e s t e d  persons, including gas u t i l i -  

t i e s ,  pipe l i n e  companies, i nd iv idua l  owners and t h e  F d e r a t i o n  of Agricul-  

t u r e .  To supplercent i n f o m a t i o n  obtained frcm sources i n  Ontario,  t h e  Board 

v i s i t e d  a number of s t a t e s  i n  t h e  United S t a t e s  i n  order t o  a s c e r t a i n  t h e  

l a t e s t  gas storage developments a d  methods of dea l ing  v i t n  s torage  payments 

and other  r e l a t ed  ma t t e r s .  

With respect  t o  i tems 1 acd 2 of t h e  t e r n s  of reference,  t h e  Board 

i s  not y e t  i n  a pos i t i on  t o  r e p o r t  a s  it  ccns iders  t h a t  it requi res  f u r t h e r  

i n f o m a t i o n  and imres t iga t ion  be fc re  it can  properly mike reccmmendations i n  

r e l a t i o n  t o  these ma t t e r s .  



However, a l l  representa t ions  with 

of reference i n d i c a t e  an W e d i a k  need f o r  

Lesses Act and accordicgly,  t h e  Board cons i  

wi th  respect  t o  t h i s  matter  .- 

resgect  t o  i t e n  3 of t h e  t e ~ s  

e  r ev i s i cn  of The Gas 2nd O i l  

e r s  t h a t  it should now r e ~ c r t  

The Gas and O i l  Leases .4ct was e x c t e d  i n  1 9 3  acd hes c o t  bee5 

mended. It ~ r o v i d e s  a  s b o l ~  _rrcced=e f o r  c l ea r ing  t i t l e s  t o  l end  cr' 

l e a s e s  of gas o r  o i l  r i g h t s  i n  the  land where spec i f ied  d e f a u l t s  under t h e  

l e a s e  have continued f o r  a  g e r i d  of t h r e e  yesrs  . Ncst gas or  o i l  l s a s 2 s  

a r e  prepared on t h e  b a s i s  of what i s  knom as a " d r i l l ,  pay or q u i t "  t e e  

of l ea se  under which t h e  l e s s e e  i s  r e p i r e d  t o  e i t h e r  d r i l l  f o r  o i l  or  gas 

or ,  i n  t he  a l t e r n a t i v e ,  pending t o  pay an annual r e n t a l .  Wnere 

d r i l l i n g  was not commenced or  r e n t a l  pa id  t h e  l e a s e  woad  expi re ,  b u t  t h e  

only procedure f o r  removing the  l ea se  frcm the t i t l e  t o  t he  land was t h e  

expensive procedure of t ak ing  ac t ion  il.1 t h e  Supreme Court f o r  a  d e c l a r a t i o n  

t h a t  t he  r i g h t s  under t h e  l e a s e  hed terminate2.  The Gas and O i l  Leases Act 

subs t i t u t ed  a  s i n p l e  procedure of an apg l i ca t ion  t o  a  com.ty cour t  jcdge 

based on a f f idav i t ,  under which the  judge, i f  s a t i s f i e d  t h a t  t h e  d e f e u l t  

had continue3 f o r  a  p e r i d  of t h ree  years ,  could declare the  l e a s e  void acd 

vacate  i t s  r e g i s t r a t i o n .  The second b a s i s  f o r  such ~LI agp l i ca t ion  m s  t h e  

case where the  l e s s e e  had d r i l l e d  a  w e l l  f o r  gas or o i l  but hed f a i l e d  t o  

operate it and had f a i l e 6  t o  pay r z z t e l s ,  r c y a l t i e s  or other r emmera t ion .  

The Act has been used s g e z t  d e e l .  I t s  ~ r 3 c e d ~ e  b e n e f i t s  a  

landowner who mzy have t i t l e  problasns i n  s e l l i n g  o;. ncr tgesing h i s  land ,  

bene f i t s  bath a  landowner and an c i l  or gas ocerator  who c a m o t  undertake 

e-qensive dzi2.1i3g under e subsequent l e a s e  with a  cloud cn t i t l e  a r i s i n g  

frcm the  r e g i s t r a t i o n  of t h e  e x i s t i n g  l e a s e ,  acd b e c e f i t s  pi;e l i n e  oge r s to r s  

who require  the  removal of t h e  c l x d  on t i t 1 2  i n  o r d c  t o  ellsure t h e  acqui-  

s i t i o n  of va l id  pipe l h e  easemerxs . 



A n m b e r  of b r i e f s  end other  r ep re sen tz t i cns  hsve been mzde t o  

t h e  Board suggest ing minor changes. The m i 2  ccncern egrezrs  t o  be t h a t  

t h e  period of t h r e e  yeers '  6 e f m l t  i s  t o o  long.  The c c r p l a i n t  i s  tha<,  

p a r t i c u l a r l y  i n  the  case of f a i l c e  t o  eve2 ccmence t o  d r i l l  and f z i l . s e  

t o  pay r e n t e l s  i n  l i e u ,  t he  lease i n  f s c t  shculd be q u i c ~ y  ranoved f ~ i n  

t i t l e  and t h e  l e s s e e  should not be i n  a p o s i t l c n  t o  deiey o thers  f r c i  de- 

veloping t h e  proper ty  by reescn of t h e  thee-year d e k y  requi red  under t h e  

present  Act. Accordingly representa t icns  have been m d e  t h a t  t h e r e  shcc le  

be  no spec i f ied  period of defelil t  13 t h i s  regard .  

Representations h v e  a l s o  been made t h a t  i 2  r e l a t i o n  t o  t h e  other  

de fau l t  condi t ion,  namely where * i l l i n g  has been done but t h e  w e l l  i s  not 

ope ra t e l  end t h e  l e s see  has f a i l e d  t o  pay r e m z e r s t i o n ,  the r equ i r ed  s e r i a l  

of de fau l t  should be removed, and t h a t  t h e  c o ~ d i t i c r .  should be e labora ted  

s o  t h a t  an app l i ca t ion  mey be made i n  aAn.y case of fdnfault under t h e  t e - 3 s  

of t h e  l ea se .  The Board considers t h a t  i t  i s  reasoreble  i n  t h e  c a s e  of 

genera l  de fau l t s  t o  provide f o r  a  mininun ~ e r i c d  of t;io years '  d e f a u l t  

before  the  Act would be appl icable  and t o  provida t h t  - d t h i n  t h a t  per iod  

t h e  l e s s o r  may give  not ice  of t he  d e f a u l t  azd if the  de fau l t  i s  not  cured 

v i t h i n  t h i r t y  days of t h e  g iv ing  of t h e  no t i ce  an a ~ g l i c a t i o n  may theri be 

made under t h e  Act .  

Under t h e  Act t h e  judge, on agp l i ca t ion ,  s e t s  a  t h e  and p l ace  f o r  

h i s  inquiry and no t i ce  thereof  i s  r e q ~ i r e d  t o  be serve6 on t h e  l e s s e e  not 

l e s s  then t h i r t y  deys before  the  da t e  of t h e  a ~ ~ o l 3 t x z t .  It has been scg- 

gested t o  t h e  aoard t h a t  t h e  th i r ty-day  oe r i cd  i s  lcr,---r t t s n  i s  in f a c t  

required and a  reccrmendation bas been mada t h a t  t h e  ger ic5  be reCuced frcrc 

t h i r t y  days t o  f cu r t een .  The a c a k  however i s  cf t h e  spi2i:n t h a t ,  s ince  t h i s  

Act prcvides what i s  r e a l l y  an e -xkraord igar~  rere'y, i: is ~ o t  d e s i r a b l e  t c 

reduce the p e r i d  of n o t i c e .  



It has a l s o  been suggested t h a t  where the  l z sd  o r i g i n a l l y  l ea se6  

has become subdivided prcblerns e x i s t  u d e r  t he  present Act i n  that t h e  

wmer of a por t ion  of t he  subdivi2ed land  must obtain the  co-o_reratic?, cf 

t h e  owners of t h e  remaining port ions i n  order t o  c l e=  - the  t i t l e  t o  h i s  - . -  - 

own land .  It has been suggested t h a t  an m e c b e n t  be made t o  a l low an 

order  t o  be made with respec t  ta a l l  .o r  any  art of the  l a d  a f f e c t e d  by . -. . 

t h e  o r i g i m l  l ea se .  The f s c t  i s ,  hmwsr, the5 the  Act i s  working i n  t h i s  

regard ,  a l b e i t  t he re  may be s c m  d i f f i c u l t i e s ,  and the Board does not  r e -  

commend any change with respec t  t o  t h i s  suggest ion.  

It has a l s o  been poiated out t o  t h e  Board t h a t  s ec t ion  8 of t h e  

p re sen t  Act provides f o r  t h e  r e g i s t r a t i o n ,  aga ins t  the  t i t l e  of t h e  land 

concerned, of a c e r t i f i e d  copy of t h e  order  of t h e  judge. It i s  s w g e s t e d  

t h a t  t h i s  involves a d d i t i o n a l  e-qense i n  t h e  obtainicg of a c e r t i f i e d  copy 

and t h a t  sec t ion  8 should be m e ~ d e d  t o  provide a s  a:! a l t e r n a t i v e  t h a t  t h e  

order  i t s e l f  may be r e g i s t e r e d .  

The Act provides a t  present  f o r  t h e  vacat ing only of t h e  r e g i s -  

t r a t i o n  of t he  l ea se .  Ceses have a r i s e n  where t h e  l e s s e  i t s e l f  i s  not  

r e g i s t e r e d  but  en assignment has been r e g i s t e r s d .  It has been suggested 

that provision be made f o r  t h e  veca t ing  of t h e  r e g i s t r a t i o n  of t h e  l e a s e ,  

o r  an assignment, or  bo th .  

A fu r the r  sugges t ion  was made t h a t  t h e  Act should be mended t o  

make it mandatory upon t h e  judge t o  i s s u e  t h e  order'a_oplied f o r  if it appears  

frcm the  evidence t h a t  t h e  de feu l t  e x i s t s .  IE v iev  of the  broadening of t h e  

bases  upon which an a p g l i c n t i o E  m y  be mede t h e  Bead does nct  cons ider  t h r t  

such an aae&ent should be made. I n  any event it i s  not 1.ikely t h a t  t h e  

judge w d d  r e f i s e  a2 a p p l i c a t i c n  ur.less t h e r e  were very s ~ b s t a n t i a l  g r o u d s  

f o r  doing s o .  



The Board therefore  recamends t h a t  The Gas and O i l  Leases Act 

be revised t o  provide f;r  t h e  r'ollowicg: 

That an app l i ca t ioc  xsy be made fo r thwi th  a f t e r  t h e  
occurrence of a  def ~dt i n  f a i l i n g  t o  c m e n c e  t o  
d r i l l  a we l l  acd f a i l u r e  t o  pay r e c t a l s  i n  l i e u  
the reo f .  

That an app l i ca t ion  m y  be made i n  respec* of any 
other  d e f a u l t  i f  t he  de fau l t  has continued f o r  a 
per iod of two years c r  i f  t h e  d e f e u l t  has  not been 
cured wi th in  t h i r t y  days a f t e r  t h e  g iv ing  of no t i ce  
of t h e  d e f a u l t  by the  l e s s o r  t o  t h e  l e s s e e .  

That provis ion be nzde f o r  t h e  r e g i s t r a t i o n  aga ins t  
t h e  t i t l e  of e i t h e r  t he  order of t h e  judg, or a  
c e r t i f i e d  copy the reo f .  

That t he  Act be amended t o  provide f o r  t h e  vaca t ing  
of any r e g i s t r a t i o n ,  whether it be of t h e  l e a s e  or  
of an assignment thereof .  

The car ry ing  out of the  zbove recamendat ions  would involve as  

w e l l  c m ~ l e m e n t a r y  amendments t o  other  provis ions  of t h e  Act and they  a r e  

of such an ex ten t  t h a t  if they  a r e  t o  be c a r r i e d  out it would be p re fe rab le  

t o  r ev i se  t h e  e n t i r e  Act r a t h e r  than t o  make numerous spot amendments t o  t h e  

var ious  sec t ions  and subsect ions of t h e  Act.  I n  add i t i on  c e r t a i n  minor 

modifications of language not involving changes i n  p r inc ip l e s  have been 

r e c  armended t o  the  Board which the  Board cons iders  d e s i r a b l e .  Accordingly 

t h e  Board has e2tached a s  a  schedule t o  t h i s  r eyo r t  a  copy of t h e  Act r ev i sed  

i n  a  manner t h a t  t he  Board considers would give e f f e c t  t o  i t s  r e c m e n d a t i o n s  

s e t  out above. 

An add i t i ona l  suggestion t o  t h e  Board wss t h a t  the  Act should be 

mended s o  a s  t o  apply not only t o  gas a rd  o i l  l e a ses ,  but a l s o  t o  s t m a g e  

and mirera l  l eeses  gene ra l ly .  The Eoard considers  t h a t  t h i s  suggei t ioc  

r equ i r e s  f'urther study i n  r e l a t i o n  t o  t h e  otker  t e n s  cf r ~ f e r e n c e  but  t h a t  

the rev is ion  of t he  Act reccnmerdel above by t h e  Board shccld not be delayeA 

sending such f a t h e r  s tudy .  



A l l  of which is respectfully submitted. 

DATED at Torocto this 25th day GI' Februz,ry, 1Sj. 

"A. R. Crozier' 

Chainnan 

"L. R. MacTavish" 

Commissioner 

"D. M. Treadgold" 

Ccmnissiooer 

"J. J. Winafelder" 



HER MAJESTY, by ard ~ 5 t h  the  advice end corses t  of 
the  Legislat ive A s s a b l y  o f  the  h o v l n c e  of O n t ~ r i o ,  
enacts  as  follows : 

In terpre-  1. In t h i s  Act, 
t a t i o n  

( a )  "gas or  o i l  l ease"  i n c h d e s  any egreexent, whether by 

way of opticc, lease ,  @act  or otherwise, grant ing  

the  r igh t  t o  o ~ e r a t e  l a d s  f o r  the  prcduction and 

removal of r z t u r a l  gzs or o i l  or both, except a  g r s t  

t o  s o  q e r a t e  where the  amount or payment of t h e  ccn- 

s idera t ion  theref  or i s  not dependent upon t h e  operstion 

of such lsnds or  upon the  production of gas or o i l  or 

upon the  mount of gas or o i l  produced, and "lessee" 

and "less or ' '  have a corresponding meaning and include 

he i r s ,  successors, administrators ,  executors, assigzs 

and t rsnsferees  of the  l e s see  or l e s so r ,  a s  t h e  case 

may be ; 

(b)  "judge" meam the  judge of the  county or d i s t r i c t  

court  of t h e  county or d i s t r i c t  i n  ~ i b i c h  the  laad  is  

s i t u a t e .  R.S.O. 1 s 0 ,  c .  160, s .  1, mended. 

Appli- 2 .  (1) Where the  lessor  of any land a l leges ,  
ca t ion  
upon 
de fau l t  

(a)  t h a t  a  lessee  has made de fau l t  under the  t e r n s  of a  

gas or o i l  losse affect ing the  l a rd  i n  that he has 

f a i l e d  t o  c c e n c e  t o  &ill a well f o r  n a h r e l  gas or 

o i l  and has f a i l e d  t o  p y  r e n t a l s  iz l i e u  thereof;  cr 

(b)  t h a t  a  lessez  has made d e l s d t  =<er t t e  t e n s  of a gas 

or  o i l  lease  affect- tke  l a r d ,  othe? tkan a defaul t  

s ~ e c i f i e d  i a  clause 2,  acd 



Notice 
of 
d e f a u l t  

Appoint - 
merit f o r  
inqui ry  
i n t o  
d e f a u l t  

( i) t ? a t  t he  de fau l t  has  ccctinued f o r  a  p e r i k  

of t;;o yea r s ,  or 

( i i )  t h a t ,  t he  d e f a u l t  hz-hzg continued f o r  a  ' 

p e r i d  of l e s s  t h m  tuo  years ,  t n e  l e s s o r  - 

has given no t i ce  il k ~ i t i a g  t o  t h e  l e s s e e  - 

s;eci?jing t h e  defal i l t  2l leged ecd r e q u i r k g  

the  l e s see  t o  cure t h e  d e f a u l t  w i th in  t h i r i y  

dzys of t h e  g iv ing  of t he  not ice ,  ac2 t h a t  

t h e  l e s see  has r o t  cured t h e  d e f a u l t  w i t h b  

such t h i r t y  days, 

t h e  l e s s o r  may apply, upcn a f f i d a v i t ,  t o  a  judge f o r  an  ordzr 

dec l a r ing  t h e  l ea se  void and, i f  t h e  l ea se  or any a s s i g m e ~ t  

or t r a n s f e r  thereof  i s  r e g i s t e r e d ,  vaczt ing such r e g i s t r a t i o c .  

R .S .O .  1$0, c  . 160, s  . 2 ( 1 ) )  zzended. 

(2)  Notice of defaul t  under subclause ( i i )  of c l ause  b cf - 
subsect ion 1 s h a l l  be given t o  t h e  l e s see  e i t h e r  by d e l i v e r i n g  

it t o  him, leav ing  i t  a t  h i s  residence or sending it t o  h h  by 

r e g i s t e r e d  mai l  a t  h i s  address  a s  i d i c z t e d  i n  t h e  l e a s e  or  a t  

h i s  l a s t  known address,  bu t  where a c  a s s igmen t  or t r a n s f e r  of 

t h e  l e a s e  has been r q i s t e r e d  i n  t h e  r e g i s t ~ y  or land t i t l e s  

o f f i ce ,  t h e  n o t i c e  s k l l  be given t o  t h e  assignee or  t r a n s f e r e e ,  

ins tead  of t h ~  o r i g i r a l  l e s s e e ,  i z  t he  mnner  prescr ibed  i n  t h i s  

subsec t ion .  New. - 
(3 )  The judge s h a l l ,  i n  v r i t i n g ,  a?pcint a  t h e  and place 

a t  vhich he w i l l  inquire  and dere-rpke vhetksr  d e f a u l t  has been 

nade as a f o r e s a i d .  3.S . O .  1560, c  . 160, s .  2 ( 2 ) .  



Service  
of 
n o t i c e  
of ' 
i nqu i ry  

Idem 

S t y l e  of 
proceed- 
i ngs  

Where 
l e s s e e  
f a i l s  
t o  

(4)  A no t i ce  i~ w r i t i a g  of t h e  t i x e  and p l a c e  apgcinted, 

toge ther  Ki th  a  ccyy of t h e  affi.'a7rit used upcn t h e  app l i ca t f  2 2 ,  

s h e l l  be serve.' i;-Jcn t h e  l e s s e e  e i t h e r  17 d e l i v e r i n  j t hen  t o  h h ,  

l eav ing  them a+ h i s  res idence  or sending the= t o  h i 3  by r q i s t e r e 8  

mai l  a t  h i s  address,  a s  i n d i c a t ~ d  i n  t h e  l e s e ,  or  a t  h i s  lasL 

known address ,  or i n  such other  maaner 2 ~ d  a t  such o the r  address 

a s  t h e  judge d i r e c t s ,  not  l e s s  than t h i r t y  days be fo re  t h e  r e t ; ~ - ~  

of t h e  appointment. R.S .O. 1560, c  . 160, s  . 2 (3 ) ,  ameg&ci. 

( 5 )  Where an a s s i g m e n t  or  t r a n s f e r  of t h e  l e a s e  has bee2 

r e g i s t e r e d  i n  t h e  r e g i s t r y  or  land t i t l e s  o f f i ce ,  t h e  egpoint-  

ment s h a l l  be  served upon t h e  assigzee or t r z n s f e r e e ,  i n s t e s d  

of t h e  o r i g i n a l  l e s s se ,  i n  t h e  mzcner prescr ibed i n  subsec t ion  L s  

R.S.O. 1960, c .  160, s .  2 (4 ) ,  mended. 

3 .  The proceedings s h a l l  be e n t i t l e d  i n  tine county or  d i s t r i c t  

cour t  of t h e  county or d i s t r i c t  i a  which the  land l i e s ,  ecd s h a l l  

be s t y l e d :  

"In t h e  ma t t e r  of .............................. Lessor, 

end .......................,..., Lessee." R.S.3 .  1560, 

c .  160, s .  3 .  

4. (1) If a t  t h e  t h e  and p lace  apcoirte.' tke  l e s s e e  f a i l s  t o  

apgear and it apgears t o  t h e  judge 

(a)  t h a t  d e f a u l t  has been mcde 

subsec t ion  1 of s e c t i c n  2 ,  

(b )  t h z t  d e f a u l t  has been made 

subsec t ion  1 cf s e c t i g c  2 and 

i rd i ce t ed  i n  c l a u s e  a of - 

inc ica tzd  iz  c l anse  b of - 

(i) hss ccct inued f c r  a  ger icd cl t-ic p c s ,  or 

( i i )  ha; cot been c w &  ; r i t h i ~  t h i r t y  i a p  a f t e r  



Where 
l e s see  
appears 

Cescrip- 
t i o n  of 
l a r d  

the  giving of a  notice under subclause ( i i )  

of the  sa id  clause 2, 

as  the  cas2 m2g be, the  judge may, not-"Tthstanding any g r o v i s i x  

i n  the gas or o i l  lease requir ing the  l e s so r  t o  give nc t i ce  t o  - . - 

the  l e s see  of any defaul t ,  make an order declar ing  t h a t  the  gas 

t r a n s f e r  thereof i s  regis tered  

R.S.O. 1560, c .  160, s .  4 (1 ) )  

(2 )  If the  lessee apgears, 

or o i l  lease  i s  void and, i f  the  l ease  or any assignnent or 

, v a c a t b g  every such r e g l s t r a t i m .  

uneded . 
the  Judge sha l l ,  i n  a  sumcary 

menner, hear the  pa r t i e s  and t h e i r  witcesses and exvline i n t o  

the  matter,  and, i f  it appears t o  t h e  judge 

( a )  t h a t  de fau l t  has been made a s  i d i c a t e d  i n  clause - a 

of subsection i of sect ion 2, or 

(b)  t h a t  defaul t  has been made a s  indicated i n  clause b - 
of subsection 1 of sec t ion  2, and 

(i) has continued f o r  a  pericd of two years ,  or 

( i i )  has not been cured within t h i r t y  days a f t e r  

the  giving of a  not ice  u d e r  subclause (ii) 

of the s a i d  clause b, 

as the  case m y  be, the judge may, not-dthstznding any provision 

i n  the gas or o i l  lease requir ing the  l e s so r  t o  give not ice  t o  

the  lessee  of any defaul t ,  make an order declaring t h a t  the  gas 

or o i l  l e a s e  i s  void and, i f  the lease  or asy a s s i m e n t  or 

t ransfer  thereof i s  regis tered ,  v a c a t i ~ g  eveqy such r e g i s t r a t i o n .  

R . S . O .  1$0, c .  160, s .  4 ( 2 ) )  mended. 

(3) E-re~j  order s h a l l  contain a descri$t ion of t h e  Ian5 

aff2cted sul'i 'icient t~ ~e.rmit r e g f s t r a 5 l x  cf the  order and 



I r rcgul -  
a r i t i e s  
i n  
proce- 
dur e  

Subsequent 
d r i l l i n g ,  
e t c . ,  not 
t o  be 
t &en 
i n t o  
acc o u t  

Appeal 

Regis- 
t r s t i c n  
of 
order 

where t h e  order vacates t h e  r e g i s t r a t i o n  of a  l e a s e  or an 

a s s i p n e n t  or t r a n s f e r  thereof,  t h e  order s h a l l  contain a '  

reference t o  the  r e g i s t r a t i o n  number of such lease ,  a s s i g m e x t  

or t r a n s f e r .  R.S.O. 1$0, c .  100, s .  4 (3)) amended. 

5 .  The judge has the  sane power t o  mecd or excuse i r r e m r i t l e s  

i n  the  proceedings as  he has i n  an ac t ion .  R.S .O.  1$0, c . 160, 

s .  5 .  

6 .  The jxdge, upcc t 5 e  hearing of the  appl ica t ion ,  s h a l l  not 

take i n t o  account 

( a )  - any d r i l l i n g  done or sought t o  be done 

a f t e r  the  making of the  appl ica t ion  

(b) any r e n t a l s  or other remuneration tendered 

a f t e r  t h e  making of the  applicat ion;  or  

(c - ) my other attempt, made a f t e r  t h e  making of 

t h e  agpl ica t ion ,  t o  cure a  defaul t ,  

unless such d r i l l i n g ,  tender or other ac t ion  i s  agreed t o  or 

accepted by t h e  appl icsnt  . R.S .O. 1$0, c .  160, s  . 6, anecded. 

7. An apoezl l i e s  i n  t h e  Court of A p ~ e a l  from the  order  of t h e  

judge g a n t i n g  or refus ing an order under sec t ion  4. 

R.S.O. 1s0, C .  160, S. 7.  

8. A q j  crder made >=der sec t ion  4, or. a  copy thereof c e r t i f i e d  

by the  Clerk of the court  under the  s e a l  of the  court ,  may be 

regis tered  in  t h e  pro>er r e g i s t r ~  or land t i t l e s  of f ice .  

R.S.O. 1$0, c .  160, s .  8, ainecded. 



APPENDIX 3, Sheet CX3 

UPTIOM GAS C0M;PLV OF C W A ,  LIMITED 

Record of Volmes of Gas Stored and Withdrs-m 
f r m  Storage by h i o n  and Ontario Storage, 
A l l  Pcols - 29 O c t ~ b e r ,  1942 - 31 March, 1964 

F i s c a l  Years ended Volume I n  
March 31 MCF 

Volme Gut 
MCF 



A p r i l  4, 1963 APPENDIX 4  
1 r ~ t 8  U N I O N  GAS COMPANY'S 0PEP.ATING G A S  STORACE POOLS (LAkiBTON COUNTY) Shee t  one. 

Name 

Township 

Y e a r  Discovered 

F i r s t  used f o r  S to rage  

Dawn No.: 1 Dawn No. 2 Dawn No. 3 Payne Waubuno 
9 . L  , a - ) . C L t  

Dawn 156 T o t a l  

D am Dawn & Dawn Moore Moore Dawn & 
Sombra Enni s k i l l  en 

1932 1932 1914 1949 1951 1952 

1943 1942 1954 1957 1960 1962 

Designated as Sto ragz  a r e a  1950 1950 1950 1957 1955 1962 

I n j e c t i o n  ~ u t h o r i z  ed -- - - -- 1957 1960 1962 

Or ig ina l  P re s su re  (wellhead psig) $65 665 7 60 877 931 877 

O r i g i n a l  Gas i n  P l a c e  t o  
ze ro  p s i a  wellhead p r e s s u r e  i n  
b i l l i o n s  of cub ic  f e e t  8.66 5.33 2.00 19 59 9 -25  31.58 76.41 

Cushion Volume ( B i l l i o n  cu. f t. ) 4.65 1 - 9 5  1.12 7.06 3 -09  11.04 28.91 

Working V o l u m e  ( B i l l i o n  cu. f  t . ) 4.01 3-38 .88 12.53 6.16 20.54 47-50 

Opera t ing  P res su re  (Wellhead p s i a )  
- cushion p r e s s u r e  **500 350 300 350 350 350 - maximum p r e s s u r e  , $80 880 *515 892 946 892 

Pe r f  o~mance  Rating exce l l en t  fa i r  poor good fa i r  good 
.. 
\ Primary U s e  

-4- peak load base  l o a d  i n a c t i v e  combination base  load  combination 

D a i l y  D e l i v e r a b i l i t y  i n  mmcf ( a t  
80% back p r e s s u r e )  

- a t  cushion p re s su re  107 1 4  0.5 65 3 1 77 294.5 - a t  maximum p r e s s u r e  183 44 2 2 00 92 219 740.0 

8 500 p s i g  maximum p r e s s u r e  c a r r i e d  because of l i m i t a t i o n  of l i n e s ,  va lves ,  e t c .  

**Cushion p r e s s u r e  i n  Dawn. No. 1 Pool i s  high t o  provide  high d e l i v e r a b i l i t y .  

A 



A p r i l  4,. 1963 APPENDIX 4 

11 Bll 

Name 

IMPERIAL O I L  LIMITED'S *DESIGNATED GAS STORAGE POOLS (LAMBTON COUNTY1 Shee t  two. 

Kimball- 
C o l i n v i l l e  Secker ton  Corunna Sombra Bickf ord Tot a 1  

Township Moore Moore Moore Sombra Sonbra 

Year Discovered 1947 1952 1950 1951 1954 

Designated as Sto rage  Area 1962 1962 1962 1962 1962 

O r i g i n a l  P r e s s u r e  ( r e s e r v o i r  p s i a )  919 950 943 995 986 

O r i g i n d  Gas, i n  P l ace  t o  
Zero p s i a  r e s e r v o i r  pressure  
i n  b i l l i o n s  of cubic  f e e t  

Cushion Volwne 1 B i l l i o n  cu. f t. ) 15.42 4-65 3.16 . 83 6.30 30.36 

Working Volume ( B i l l i o n  cu. f t . )  29.40 8.64 4.53 1.81 13 90 58.28 

Opera t ing  P r e s s u r e  ( r e s e r v o i r  p s i a )  - cushion p re s su re  350 - maximum p r e s s u r e  919 
1 
' Per f  ormznce Rating** good f a i r  e x c e l l e n t  

* Unlike t h e  Union Gas Company's ope ra t ing  pools  i n  Lambton County, t h e  pools  owned by Imper i a l  O i l  Li;nited have 
been des igna ted  only. To d a t e  t h e  l a t t e r  have not been t h e  s u b j e c t  of a p p l i c a t i o n s  f o r  " a u t h o r i t y  t o  i n j e c t " .  

+Waximum d a i l y  d e l i v e r i e s  from s t o r a g e  w i l l  b e  determined when a c t u a l  ope ra t ing  requi rements  e s t a b l i s h  nurrber 
cf w e l l s  compressor and l i n e  c a p a c i t i e s  e t c .  



"C" - 

Apri l  4, 1963 APPENDIX 4 

POTENTIAL GAS STORAGE POOLS I N  LAMBTON & KENT COUNTIES Sheet t h r ee .  

B i l l i ons  of Cubic Feet  - Estimated 

Name 

Zone 

Dawn 167 

Enniski l len 28 

D e  Clute 

Mandaumin 

Dover 

Morpeth 

Township 

Zone 

Dawn & 
Enniskil len 

Enniskil len 

Raleigh 

S ombr a 

Plympton 

Dover 

Hotrard 

County 

Kent 

Lambton 

Lambton 

Kent 

Lambton 

Lambton 

Kent 

Kent 

Original  
Volume of 
Gas i n  Place 

Cushion 
Volume 

5 06 

3 -0 

1 .o 

l o  .g 

4 -2 

1 .0  

8 .i 

2 - 5  

Working 
Volume 

Y e a r  of 
Remarks Discovery 

4.9 Designation applied f o r  1943 

1.5 Po ten t i a l  1953 

1 .0  Possible  195'1 

Notes:- 1. Figures fo r  Zone and Dawn 167 Pools a re  based o n  more de t a i l ed  engineering study than the  other  s i x  pools 
and estimates f o r  the two are  therefore  c lo se r .  

2 .  I n  addit ion t o  the  pools l i s t e d  above, all other  producing f i e l d s  and pools a re  kept under observation by 
companies in te res ted  i n  storage with a view to possible fu tu re  consideration f o r  storage use.  
For example, 
Consumer's G a s  Company is  inves t iga t ing  storage p o s s i b i l i t i e s  i n  Welland County and examining i n  d e t a i l  a 
selected locat ion i n  which there  Is believed t o  be a s t r a t i g r aph ic  t r a p .  



STORAGE CO5~MSATIOA FAT?S 

Consumers Pmer  

U.S . Federal 
Gwerment 

( ~ o v t  . owned land ) 

Peoples Natural 
Gas Co . and New 
York S ta te  Na t=d  
Gas Co. 

Ohio Fuel Gas Co. 

Midwe s t  ern Ges 
Transmission (T .G .T . ) 
( o i l  pools ) 

Natural Gas 
Storage of 
I l l i n o i s  

Paci f ic  
Lighting Gas 
Supply Co. 

United Fuel 
Gas Campany 

S ta te  i 
I Eates 

Michigan A p i c u l t u ~ l  Psea 7.50/acre 
(oce payment ) 
Urban areas 1 0 . ~ 0 / a c r e  oEe 
p a p e n t  . 
Free gas t o  one dwell ing.  
Well r e n t a l  $100 t o  $300 per  
z c r e / - ~ e l l / ~ e e r  ( land occugied 
by well  only) 

Basic Rental 1 . 0 0 / a c r e / ~ e a  
plus Input of ~ e n t e l / a c r e / y e z r  

0- 5 b i l l i o n  of 1+1 $2.00 
5-10 1+2 3.00 

10-15 1+3 4 . ~ 0  
over 15  1& 5 x 0  

Pennsylvania 2 .00 /ac re /~ea r  or $300/well Ter 
yee- whichever i s  l a r g e r  ( s m e  
older leases  s t i l l  e t  $ ~ . c o  
and 1.50) 

I l l i n o i s  

Ohi o 

$20/acre (one peyment ) 
$1~00/acre  f o r  land occupied 

5 .  ~ 0 / r c d  f o r  p ipe l ines  10" 
an? over 
2 .  ~ 0 / r c d  f o r  p ipe l ines  m d e r  10" 
2 . ~ 0 / r o d  f o r  e l e c t r i c  l i n e s  

1 . 0 0 / a c r e / ~ e a r  or $200 ~ e r  well  
per  year whichever i s  g rea te r  
plus f r e e  gas up t o  200 mcf/j, ~ s r  

TJes t Virginia 

I l l i n o i s  / ( e )  cas ~ o o l s  2# MCF output 
1 (b) Aguifers $45/ecre (one 

$300/~ear /wel l  or $l /acre/ jear  
whichever is  g r e a t e r .  

Ca l i fo rn ia  

p a p e n t  ) plus $1000/acre-in 
well,  $400/acre observation 
well, $5/rcd f o r  p ipe l ines  

' per year 

~#/FICF output - e n t i r e  e rea  g h s  
another ~ $ / M C F  for those i n  
prcductive area  - u n i t i z e d .  



Dawn No. 1 

Dawn No . 2 

Dawn No. 156 

Payne 

\I aubuno 

Corunna 

Kimball-Collv(r')~~ 

Seckerton 

F i r s t  Use 
f o r  Storage 

1943 

191~2 

1962 

1957 

1960 

1964 

1964 

1964 

CAPACITIES OF 

PINNACLE REEF GAS STORAGE POOLS 

IN LAMDMN COUNTY 

Designated Productive 
Acreage Acreage 

* Capacity above 
50 p s i a  Mmcf 

8,233 

5,068 

30,604 

18,631 

8,829 

IMPERIAL OIL ( 2  Pools designated as gas storage areas but n o t  yet  authorized fo r  use) 

Bickford - - 2,391 1, 0117 19,400 

Sombr a - - 767 160 2,1460 

Appendix 6 

Sheet one. 

Capacity per 
Productive acre Mmcf 

* Capacities at  60 deg. F. and pressure base of 111.73 psia ( ~ l n i o n - ~ n t ~ a r i o )  and 3-11 -65 psin. (~m~er in l -~ec tunseh)  



UNION-ONTARIO 

Dam #1 

Dawn #2 

Dawn #156 

Payne 

\l aubuno 

TECUMSEH 

Corunna 

Klmbdl-Col r Q c r l ~ C  

Seckerton 

RVIPERIAL OIL 

Bickf ord 

Sombr a 

Performance . 
Rating 

Excellent  

F a i r  

Good 

Good 

F a i r  

Excellent  

Good 

Fa i r  

CALCULATION OF STDRAGE RENTAL PER ACRE FOR 

PINNACLE REEI? GAS STORAGE POOLS 

Appendix 6 

Sheet two. 

I N  LAMBTON COUNTY 

Amount per mil l ion cubic f e e t  capacity per p o d u c t i v e  acre  a- 3 - 254 



Ti ame Sta tus  

CAPACITIES OF LENTICULAR POOLS 

DEVELOPED OR BEING DEVELOPED 

Designated Productive C apac i t y  above 
Acreage Acre age Abandonment 

Pressure -Mmcf 

Zone Under 10,326 
development 

Crowland Under 2 ,0050)  1,230 
developxtent 

(a) Productive acreage not ye t  delineated,  bu t  w i l l  f a l l  i n  t h i s  range. 
(b)  Designation not ye t  made, but  indicat ions  a re  t h a t  it w i l l  be proceeded with.  
( c ) Approximate only. 

CALCULATION O F  STORAGE RENTAL PER ACRE 

FOR ABOVE POOLS 

Dawn i f 3  

Zone 

Crowland 

Amount per mil l ion cubic f e e t  capacity per productive acre 
204 - 9 

Appendix 6 

Sheet th ree .  

Capacity per 
Productive acre 

m c f  

Agreed 1-el1f;zl. - 
per acre 

$1.00 or  $2.00 



Dawn #l 

Owner 1 

2 

3 

11 

5 

Dawn #/2 

Owner 1 

2 

3 

14 

5 

6 

7 

LEGEND - 

HISTORY OF NEGOTIATIONS BETWl3EN UNION GAS CO. RND LANDOWNERS I N  DAWN #1 & #2 POOLS 

FROM 1927 t o  1957 APPENDIX 7 

A - Original o i l  & gas grant @ 504 per acre C - Storage agreement f o r  s t i l l  gai 
A l -  Acreage payment increased t o  $1.00 per acre 
B - Well o r  wells completed 

D - Storage agreement f o r  all types of gas 
E - Latest  agreement now i n  e f f ec t .  

-)C Did not sign l a t e s t  agreement, - already ge t t ing  more than it provided. 
** Did not si.gn l a t e s t  agreement, - decided t o  continue with e a r l i e r  (and lower) payment. 







UNDERGROUND GAS STORAGE IN ONTARIO 
ACTUAL ANNUAL VOLUMES WITHDRAWN 

TO MARCH 31,1963 AND ESTIMATED 
CAPACITY REQUIRED TO MARCH 31, 1974 

BY UNION GAS AND CONSUMERS' GAS COMPANIES 

I !  

I 
- AUTHORIZED FOR USE 

8 0  

I 
KIMBALL - COLINVILLE 

I SECKERTON-CORUNNA I . 
7 0 

I , .  

I .  

I -. .- . 
DAWN No. 1 5 6  I 

ESTIMATED 

. 0. " 
I I I I I I I 

1955 1960 1965 

FISCAL YEARS ENDING MARCH 31. 
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Appendix C 
69 Pages 

REASONS FOR D E C I S I O N  

i n  t h e  m a t t e r  of c e r t a i n  a p p l i c a t i o n s  
u n d e r  t h e  O n t a r i o  E n e r g y  B o a r d  A c t  b y  

B e n t p a t h  Pool L a n d o w n e r s  

E . B . O .  6 4 ( 1 ) & ( 2 )  

J u l y  1 6 ,  1 9 8 2  

mseers
Text Box
EB-2012-0314Exhibit 3131 pages



- - Board 
7-r 
Ontario 

I N  THE MATTER OF t h e  O n t a r i o  E n e r g y  
Board  A c t ,  R.S.O. 1 9 8 0 ,  c .  3 3 2 ;  

AND I N  THE MATTER OF c e r t a i n  a p p l i c a -  
t i o n s  t o  t h e  O n t a r i o  E n e r g y  Board  i n  
r e s p e c t  o f  t h e  B e n t p a t h  P o o l  t o  make 
d e t e r m i n a t i o n s  p u r s u a n t  t o  s . 2 1  o f  
t h e  A c t  and  t o  r e s c i n d  or v a r y  O r d e r s  
E.B.O. 4 6  and  E . B . O .  6 4 .  

BEFORE: S .  J. Wychowanec, Q . C .  
V i c e - c h a i r m a n  and  
P r e s i d i n g  Member 

J .  C.  B u t l e r  
Member 

REASONS FOR DEC IS I O N  

A p p e a r a n c e s *  - 

J .  A. G i f f e n ,  Q.C. - 

J. J. R o b i n e t t e ,  Q.C. ) 
L. G.  O ' C o n n o r ,  Q.C. ) - 
J.  B .  G e e ,  Q . C .  1 

P.  Y .  A t k i n s o n  - 

J. A. R y d e r ,  Q.C. - 

B .  C a r r o l l  - 

M. Robb on b e h a l f  o f  - 
W .  E. Tennyson  

M s .  F r a n c o i s e  B u r e a u  - 

B y r o n  Young - 

f o r  t h e  A p p l i c a n t s ,  w i t h  t h e  
e x c e p t i o n  o f  t h e  H i g g s  f a m i l y  

f o r  U n i o n  G a s  L i m i t e d  
( " U n i o n "  ) 

f o r  The  C o n s u m e r s '  Gas  
Company L t d .  and Tecumseh  Gas 
S t o r a g e  L i m i t e d  ( "Tecumseh"  ) 

f o r  t h e  C i t y  o f  K i t c h e n e r  

f o r  t h e  I n d u s t r i a l  Gas  U s e r s  
A s s o c i a t i o n  

f o r  c e r t a i n  l a n d o w n e r s  i n  t h e  
P a y n e  P o o l  a n d  t h e  Waubuno 
P o o l  

f o r  G a z  M e t r o p o l , i t a i n ,  i n c .  

f o r  h i m s e l f  



C .  E .  W o o l l c o m b e ,  Q . C . )  - f o r  t h e  O n t a r i o  E n e r g y  B o a r d  
L.  G r a h o l m  1 ( " t h e  B o a r d " )  

T h e  a p p e a r a n c e s  d o  n o t  i n c l u d e  a p p e a r a n c e s  b e f o r e  
t h e  S o a r d  i n  p r e l i m i n a r y  h e a r i n g s  or o n  M o t i o n s  
r e l a t i n g  t o  a n y  o f  t h e  a p p l i c a t i o n s  o r  t h e  c o n s o l i -  
d a t e d  a p p l i c a t i o n .  

Yessrs. A t k i n s o n ,  R y d e r ,  Rohb a n d  T e n n y s o n  a n d  
M s .  B u r e a u  d i d  n o t  a c t i v e l y  p a r t i c i p a t e  i n  t h e  
h e a r i n g .  

T h e  H i g g s  f a m i l y  was  n o t  r e p r e s e n t e d  a t  t h e  h e a r i n g .  

PART I 

T h e  A p p l i c a t i o n s  -- 

By B o a r d  O r d e r  d a t e d  N o v e m b e r  4 ,  1 9 8 1 ,  a p p l i -  

c a t i o n s  u n d e r  d o c k e t s  E.B.O. 6 4 ( 1 ) ,  E.R.O. 6 4 ( 2 )  a n d  

E.B.O. 64 (1)  & ( 2 ) - C  w e r e  c o n s o l i d a t e d  u n d e r  d o c k e t  

E.B.O. 6 4 ( 1 ) & ( 2 )  b e a r i n g  t h e  s t y l e  of c a u s e  s e t  o u t  a b o v e  

a n d  a c o m m e n c e m e n t  d a t e  o f  D e c e m b e r  1, 1 9 8 1  was s e t  f o r  

h e a r i n g  t h e  c o n s o l i d a t e d  a p p l i c a t i o n s .  T h e s e  R e a s o n s  f o r  

D e c i s i o n  p e r t a i n  t o  a l l  t h e  a p p l i c a t i o n s  c o n s o l i d a t e d  by 

t h a t  O r d e r .  

A h i s t o r i c a l  b a c k g r o u n d  a n d  a b r i e f  s u m m a r y  of t h e  

v a r i o u s  a p p l i c a t i o n s  f i l e d  is n e c e s s a r y  f o r  a b e t t e r  

u n d e r s t a n d i n g  o f  t h e  i s s u e s  i n v o l v e d  i n  t h i s  h e a r i n g .  

The R e n t p a t h  P o o l  is s i t u a t e d  i n  t h e  T o m s h i p  o f  

Dawn i n  t h e  C o u n t y  o f  L a m b t o n  a n d  l i e s  u n d e r  some 7 6 7 . 4 3  

a c r e s  of l a n d  t h a t  had  b e e n  d e s i g n a t e d  as a g a s  s t o r a g e  

a r e a  by  0 .  R e g .  585/74 m a d e  A u g u s t  7 ,  1 9 7 4  a n d  f i l e d  

A u g u s t  1 9 ,  1 9 7 4 .  By B o a r d  O r d e r  E . B . O .  6 4  d a t e d  



A u g u s t  1 9 ,  1 9 7 4  t h e  B o a r d  a u t h o r i z e d  U n i o n  to  i n j e c t  g a s  

i n t o ,  s t o r e  g a s  i n  a n d  remove  g a s  f  rorn, t h e  B e n t p a t h  P o o l  

a n d  t o  e n t e r  i n t o  a n d  upon t h e  d e s i g n a t e d  l a n d s  a n d  t o  

u s e  t h e m  f o r  s u c h  p u r p o s e .  

T h e  process b e g a n  w i t h  a n  a p p l i c a t i o n  f i l e d  o n  

J u l y  2 6 ,  1 9 7 7  o n  b e h a l f  o f  G e o r g e  A r t h u r  H i g g s ,  Walter 

R e g i n a l d  H i q q s  a n d  R u t h  M a x i n e  H i g g s ,  i n  h e r  p e r s o n a l  

c a p a c i t y  a n d  as  e x e c u t r i x  o f  t h e  E s t a t e  o f  t h e  l a t e  

G o r d o n  X e s l e y  H i g g s ,  u n d e r  s e c t i o n  2 1 ( 3 )  o f  t h e  O n t a r i o  

E n e r g y  B o a r d  A c t  ( " t h e  A c t " ) .  T h i s  a p p l i c a t i o n  ( " t h e  

H i g g s  A p p l i c a t i o n " )  w a s  a s s i g n e d  d o c k e t  n u m b e r  E.B.O. 

6 4 ( l ) .  I t  r e c i t e d  t h e  p r o g r e s s  o f  t h e  n e g o t i a t i o n s  w h i c h  

b e g a n  i n  O c t o b e r  1 9 7 4  b e t w e e n  c e r t a i n  l a n d o w n e r s ,  

i n c l u d i n g  t h e  H i g g s  f a m i l y ,  a n d  U n i o n  w i t h  r e s p e c t  to  g a s  

s t o r a q e  r i g h t s  i n  t h e  B e n t p a t h  P o o l .  

The H i g g s  A p p l i c a t i o n  s t a t e d  t h a t  n e g o t i a t i o n s  h a d  

e n d e d  i n  f a i l u r e  a n d ,  s i n c e  t h e r e  was  no  g a s  s t o r a g e  

a g r e e m e n t  b e t w e e n  t h e  H i g g s  f a m i l y  a n d  U n i o n ,  r e q u e s t e d  

t h e  B o a r d  t o  d e t e r m i n e  c o m p e n s a t i o n  p a y a b l e  f o r  s t o r a g e  

r i g h t s  p u r s u a n t  t o  s e c t i o n  2 1 ( 3 )  o f  t h e  A c t .  

T h e  B o a r d  d i r e c t e d  t h a t  t h e  H i g g s  A p p l i c a t i o n  b e  

s e r v e d  on  U n i o n ,  T e c u m s e h ,  t h e  T o w n s h i p  o f  Dawn, t h e  

M i n i s t r y  o f  N a t u r a l  R e s o u r c e s  a n d  a l l  p e r s o n s  h a v i n g  a n  

i n t e r e s t  i n  t h e  n o r t h w e s t  q u a r t e r  o f  L o t  3 0 ,  

C o n c e s s i o n  5 ,  i n  t h e  T o w n s h i p  o f  Dawn. 

On N o v e m b e r  1 8 ,  1 9 7 7 ,  U n i o n  r e s p o n d e d  t o  t h e  H i g g s  

~ p p l i c a t i o n  w i t h  a  Demand f o r  P a r t i c u l a r s  i n  w h i c h  i t  

s t a t e d  t h a t  i t  i n t e n d e d  t o  f i l e  a n  A n s w e r ,  b u t  t h a t  



t h e  a p p l i c a t i o n  was  d e f e c t i v e  i n  t h a t  i t  d i d  n o t  set  

f o r t h  t h e  r e l i e f  o r  resnedy t o  w h i c h  t h e  H i g g s  f a m i l y  

c l a i m e d  t o  b e  e n t i t l e d .  ' i 'his was t h e  f i r s t  move i n  a 

l o n g  p r o c e d u r a l  b a t t l e  w h i c h  t o o k  p l a c e  o v e r  s e v e r a l  

y e a r s  b e t w e e n  a l l  t h e  A p p l i c a n t s  and  U n i o n  a n d  w h i c h ,  

f r o m  t h e  v a n t a g e  p o i n t  o f  t h e  B o a r d ,  w o u l d  o f t e n  h a v e  

b e e n  u n n e c e s s a r y  h a d  t h e  p a r t i e s  i n  t h i s  h e a r i n g  shown a 

d e g r e e  o f  c o - o p e r a t i o n  o n e  w i t h  t h e  o t h e r  a n d  y r e a t e r  

c a r e  i n  p r e p a r i n g  t h e i r  m a t e r i a l .  

Mr. R. A .  B l a c k h u r n ,  c o u n s e l  f o r  t h e  Higcjs f a m i l y ,  

d i d  n o t  r e p l y  t o  t h e  Demand f o r  P a r t i c u l a r s  u n t i l  A p r i l  

1 9 7 8 .  U n i o n  f o u n d  t h e  r e p l y  t o  h e  u n s a t i s f a c t o r y  a n d  

b r o u g h t  a  m o t i o n  r e q u i r i n g  t h e  H i g g s  t o  f i l e  f u l l  

p a r t i c u l a r s  o f  t h e  r e l i e f  or r e m e d y  s o u g h t .  

E v e n t u a l l y  t h e  H i g g s  f a m i l y  s u b m i t t e d  t h a t  " f a i r ,  

j u s t  a n d  e q u i t a b l e  c o m p e n s a t i o n "  f o r  g a s  s t o r a g e  r i g h t s  

i n  t h e  B e n t p a t h  P o o l  s h o u l d  be a n  a n n u a l  p a y m e n t  h y  U n i o n  

o f  2 p e r c e n t  o f  t h e  r e s i d e n t i a l  r e t a i l  p r i c e  o f  n a t u r a l  

q a s  p e r  t h o u s a n d  c u b i c  f e e t  m u l t i p l i e d  b y  t h e  n u m b e r  o f  

t h o u s a n d  c u b i c  f e e t  o f  s t o r a g e  c a p a c i t y  o f  t h e  p o o l  

a p p o r t i o n e d  t o  t h e  H i g g s  o n  t h e  b a s i s  o f  t h e  p e r c e n t a g e  

t h a t  t h e  l a n d s  owned  by t h e m  b e a r s  to  t h e  t o t a l  l a n d s  i n  

t h e  p o o l .  I n  a d d i t i o n  a w e l l  p a y m e n t  o f  $ 5 0 0  per  y e a r  

was c l a i m e d .  A l l  s u c h  p a y m e n t s  were t o  be c a l c u l a t e d  on  

J a n u a r y  1 i n  e a c h  a n d  e v e r y  y e a r  a n d  be  p a y a b l e  on o r  

b e f o r e  F e b r u a r y  1 i n  e a c h  y e a r .  



I t  is  n o t  n e c e s s a r y  f o r  p u r p o s e s  o f  t h e s e  R e a s o n s  

f o r  D e c i s i o n  t o  m a r k  e v e r y  m i l e s t o n e  of t h e  H i g y s  

A p p l i c a t i o n .  S u f f i c e  t o  say t h a t  i t  was n o t  u n t i l  

A p r i l  9 ,  1 9 7 9 ,  t h a t  Union  f i l e d  i t s  A n s w e r  t o  t h e  I - l iggs  

f o r m u l a  a n d  s t a t e d  t h a t  f a i r ,  j u s t  a n d  e q u i t a b l e  cornpen- 

s a t i o n  was $ 7 . 0 0  p e r  a c r e  p e r  y e a r  a s  d e t e r m i n e d  i n  R o a r d  

O r d e r  E.B.O. 4 6  a n d  p a i d  t o  t h e  H i q g s  s i n c e  1 9 7 4 .  U n i o n  

a l s o  p o i n t e d  o u t  t h a t ,  a s  t h e r e  were no w e l l s  on t h e  

H i g g s  p r o p e r t y ,  t h e  p a y m e n t  of $ 5 0 0  per  w e l l  p e r  y e a r  was  

i r r e l e v a n t .  

A l t h o u g h  b y  N o t i c e  o f  H e a r i n g  d a t e d  J u l y  1 3 ,  1 9 7 9 ,  

t h e  B o a r d  a p p o i n t e d  S e p t e m b e r  2 5 ,  1 9 7 9 ,  f o r  h e a r i n g  t h e  

H i g g s  A p p l i c a t i o n ,  t h a t  h e a r i n g  w a s  a b o r t e d  and  i n  l i e u  

t h e r e o f ,  t h e  R o a r d  h e a r d  a r g u m e n t  r e l a t i n g  t o  an  a p p l i c a -  

t i o n ,  c o n t a i n e d  i n  s e v e r a l  "Answer  a n d  N o t i c e  o f  

I n t e n t i o n  t o  I n t e r v e n e "  f i l e d  by M r .  G i f f e n  o n  b e h a l f  o f  

n u m e r o u s  l a n d o w n e r s  i n  v a r i o u s  s t o r a g e  a r e a s  i n  

s o u t h w e s t e r n  O n t a r i o ,  t o  a d d  s u c h  p e r s o n s  a s  r e s p o n d e n t s  

a n d  t o  a d j o u r n  t h e  h e a r i n g  t o  J a n u a r y  o r  F e b r u a r y ,  1 9 8 0 .  

B e f o r e  t h e  R o a r d  c o u l d  d i s p o s e  of M r .  G i f f e n ' s  

a p p l i c a t i o n ,  h e  f i l e d  a n o t h e r  a p p l i c a t i o n  d a t e d  

F e b r u a r y  2 8 ,  1 9 8 0 ,  on  b e h a l f  o f  t h e  f o l l o w i n g  l a n d o w n e r s  

( " t h e  Kimpe A p p l i c a n t s " )  w h o  a r e  a l l  l a n d o w n e r s  i n  t h e  

B e n t p a t h  P o o l :  

A c h i e l  Kimpe 

K e i t h  A n d e r s o n  T u r n e r  a n d  F l o r e n c e  A n n i e  H e l e n  
T u r n e r  



M a r y  T u r n e r  Graham, A l l e n  T u r n e r ,  N e i l  G r a n t  
T u r n e r  a n d  Anna Mae W e b s t e r  (formerly T u r n e r )  

D o n a l d  Camerson S a n d e r s o n  and A u d r e y  B e r n i c e  
S a n d e r s o n  

F r a n k  Mathew Poma j b a  and G e r a l d i n e  F r a n c e s  
Poma j ba 

G e o r g e  Andrew Thompson a n d  E l l a  M a r i e  Thompson 

Max McFadden, D o r e e n  McFadden, D o u g l a s  McFadden 
a n d  L o i s  J e a n  McFadden 

L a r r y  Gordon R i c h a r d s  and  Mary J o  R i c h a r d s  

J a c k  Ralph Smi t  a n d  Melva J e a n n e t t e  S m i t  

T h e  C o r p o r a t i o n  o f  t h e  Townsh ip  o f  Dawn 

F r e d r i c k  E .  S o l e  a n d  J e a n  M .  S o l e  

W i l l i a m  L. Thomas a n d  E v e l y n  M .  Thomas 

T h i s  a p p l i c a t i o n  was a s s i g n e d  d o c k e t  number  E . B  . O .  

6 4 ( 2 ) .  The r e l i e f  r e q u e s t e d  was  f o r  a d e t e r m i n a t i o n  by 

t h e  Boa rd  o f  f a i r ,  j u s t  a n d  e q u i t a b l e  c o m p e n s a t i o n  f o r  

t h e  loss o f  o i l  and g a s  r i g h t s ,  g a s  s t o r a g e  r i g h t s  a n d  

c o m p e n s a t i o n  f o r  a n y  damages  n e c e s s a r i l y  r e s u l t i n g  f rom 

t h e  e x e r c i s e  o f  t h e  a u t h o r i t y  g i v e n  t o  Union by t h e  Boa rd  

u n d e r  Board  O r d e r  E.B.O. 6 4 .  The a p p l i c a t i o n  se t  o u t  t h e  

d e t a i l s  of  t h e  c o m p e n s a t i o n  c l a i m e d  and  r e q u e s t e d  

i n t e r e s t  on  t h e  a m o u n t s  a w a r d e d  a s  p r o v i d e d  i n  s e c t i o n  33  

o f  T h e  J u d i c a t u r e  A c t ,  R . S . O .  1 9 7 0 ,  c .  2 2 8  a s  amended .  

A few d a y s  l a t e r  a n o t h e r  a p p l i c a t i o n  was  f i l e d  w i t h  

t h e  Board  b y  M r .  G i f f e n  w h i c h  was s u b s t a n t i a l l y  t h e  same 

a s  t h e  F e b r u a r y  28  a p p l i c a t i o n  b u t  w h i c h ,  i n  a d d i t i o n ,  



i n c l u d e d  a c l a i m  f o r  c o s t s  o f  t h e  a p p l i c a t i o n  f r o m  U n i o n  

o n  a  s o l i c i t o r  and  c l i e n t  b a s i s  u s i n g  t h e  S u p r e m e  C o u r t  

s c a l e .  To d i f f e r e n t i a t e  b e t w e e n  t h e  t w o  a p p l i c a t i o n s ,  

t h e  l a t e r  o n e  was  d e s i g n a t e d  by t h e  C o a r d  as  t h e  

' C o r r e c t e d '  A p p l i c a t i o n .  

N u m e r o u s  d e m a n d s  f o r  p a r t i c u l a r s  a n d  n o t i c e s  o f  

m o t i o n  w e r e  i s s u e d  b y  b o t h  U n i o n  and  t h e  Kimpe A p p l i c a n t s  

a n d  e v e n t u a l l y  o n  J u l y  3 0 ,  1 9 8 0 ,  t h e  B o a r d  i s s u e d  a n  e x  - 

p a r t e  o r d e r  r e s p e c t i n g  t h e  B o a r d  ' s  p r a c t i c e s  a n d  p r o c e -  

d u r e s  i n  t h i s  c a s e ,  and  i n  p a r t i c u l a r  i t  consolidated t h e  

a p p l i c a t i o n  b r o u g h t  o n  b e h a l f  o f  t h e  H i g g s  f a m i l y  

E.B.O. 6 4 ( 1 )  w i t h  t h a t  b r o u g h t  b y  M r .  G l f f e n  o n  b e h a l f  o f  

t h e  Kimpe A p p l i c a n t s  i n  t h e  B e n t p a t h  P o o l  E.B.O. 6 4 ( 2 )  

u n d e r  d o c k e t  n u m b e r  E.B.O.  64  (1) & ( 2 ) .  

U n i o n ' s  a n s w e r  t o  t h e  C o r r e c t e d  A p p l i c a t i o n  was 

f i l e d  o n  A u g u s t  1 4 ,  1 9 8 0 .  I n t e r r o g a t o r i e s ,  r e p l i e s ,  

r e f u s a l  t o  r e p l y  t o  c e r t a i n  i n t e r r o g a t o r i e s ,  m o t i o n s  t o  

r e q u i r e  r e p l i e s ,  a m o t i o n  t o  s t a t e  a case  t o  t h e  D i v i -  

s i o n a l  C o u r t  a n d  scores o f  l e t t e r s  p a s s i n g  b e t w e e n  t h e  

A p p l i c a n t s  a n d  Union  f o l l o w e d  u p o n  U n i o n ' s  a n s w e r .  It  is  

n o t  n e c e s s a r y  t o  d e t a i l  t h e  c l a i m s  a n d  c o u n t e r - c l a i m s ,  

h o w e v e r ,  t h e  B o a r d  a g a i n  o b s e r v e s  t h a t  many o f  t h e  

d i f f i c u l t i e s  , p a r t i c u l a r l y  t h o s e  b e t w e e n  U n i o n  and  t h e  

K i m p e  A p p l  i c a n t s  c o u l d  h a v e  b e e n  a v o l d e d  o r  s e t t l e d  b y  

t h e  p a r t i e s  t a l k i n g  t o  o n e  a n o t h e r  r a t h e r  t h a n  w r i t i n g ,  

b y  w o r k i n g  i n  a s p i r i t  o f  c o - o p e r a t i o n  i n s t e a d  o f  

o b s t r u c t i o n  a n d  b y  u s i n g  some common s e n s e .  



I n  a d d i t i o n ,  o n  March 1 8 ,  1 9 8 1 ,  M r .  G i f f e n ,  h a v i n g  

p r e v i o u s l y  a b a n d o n e d  a  m o t i o n  b r o u g h t  f o r  t h i s  p u r p o s e ,  

f i l e d  a  f u r t h e r  a p p l i c a t i o n  o n  b e h a l f  o f  t h e  Kimpe 

A p p l i c a n t s  w h e r e i n  h e  r e q u e s t e d  t h a t  p u r s u a n t  t o  

s e c t i o n  3 1  o f  t h e  A c t  (now s e c t i o n  3 0 )  t h e  B o a r d  r e s c i n d  

or  v a r y  t h e  O r d e r s  made by i t  i n  E.B.O. 46 ( t h e  B o a r d ' s  

u n i t i z a t i o n  o r d e r  f o r  B e n t p a t h )  and  E.H.O. 64 ( t h e  

B o a r d ' s  a u t h o r i z a t i o n  t o  i n j e c t  o r d e r ) .  In  a d d i t i o n ,  t h e  

Kimpe A p p l i c a n t s  r e q u e s t e d  cos t s  of t h e  a p p l i c a t i o n  o n  a  

s o l i c i t o r  and  c l i e n t  b a s i s .  

T h i s  a p p l i c a t i o n  was g i v e n  d o c k e t  number 

E .B.0 .64  ( 1 ) & ( 2 ) - C  a n d  is  h e r e a f t e r  r e f e r r e d  to  as " t h e  

A p p l i c a t i o n  t o  R e s c i n d " .  U n i o n ' s  a n s w e r  t o  t h i s  a p p l i c a -  

t i o n  was f i l e d  o n  J u l y  1 3 ,  1 9 8 1 .  

On J u n e  2 4 ,  1 9 8 1 ,  M r .  G i f f e n  f i l e d  on b e h a l f  of h i s  

c l i e n t s  a n  "Amendment t o  A p p l i c a t i o n  o f  F e b r u a r y  2 8 ,  

1 9 8 0 " .  I n  t h e s e  R e a s o n s  f o r  D e c i s i o n  t h i s  a p p l i c a t i o n  is  

r e f e r r e d  to  a s  t h e  "Kimpe A p p l i c a t i o n " .  The amendmen t s  

t o  t h e  e a r l i e r  a p p l i c a t i o n  were s i g n i f  i c a n t .  The Kimpe 

A p p l i c a n t s  now c h o s e  t o  r e l y  on t h e  r e p o r t  p r e p a r e d  b y  

M e s s r s .  H a v l e n a ,  F r e i d e n b e r g  a n d  R u i t e n b e e k  ( s u b s e q u e n t l y  

f i l e d  a s  E x h i b i t  6 3  a n d  r e f e r r e d  t o  a s  t h e  " H a v l e n a  

R e p o r t " )  as t h e  b a s i s  o f  t h e i r  c l a i m  f o r  c o m p e n s a t i o n  f o r  

s t o r a g e  r i q h t s  and  a b a n d o n e d  a l l  o t h e r  a l t e r n a t i v e s  f o r  

c a l c u l a t i n g  s u c h  c o m p e n s a t i o n .  

On J u l y  1 3  Union f i l e d  a n  amended a n s w e r  i n  r e s p o n s e  

t o  t h e  Kimpe A p p l i c a t i o n  i n  w h i c h ,  among o t h e r  t h i n g s ,  it 



r e i t e r a t e d  t h a t  t h e  Kimpe A p p l i c a n t s '  c l a i m s  f o r  compen-  

s a t i 0 . n  were e x o r b i t a n t  a n d  c a l c u l a t e d  c o n t r a r y  t o  t h e  

E x p r o p r i a t i o n s  A c t  o r ,  i f  t h a t  a c t  was  n o t  a p p l i c a b l e ,  t o  

t h e  common l a w  r u l e s  o f  e x p r o p r i a t i o n ,  a n d  d e n i e d  a n y  

a l l e g e d  m i s r e p r e s e n t a t i o n  o n  i t s  p a r t .  

On N o v e m b e r  4 ,  1 9 8 1 ,  a s  p r e v i o u s l y  n o t e d ,  t h e  B o a r d  

i s s u e d  a n  o r d e r  w h e r e b y  t h e  a p p l i c a t i o n s  u n d e r  d o c k e t s  

E.B.O. 64 ( l ) ,  E.R.O. 6 4 ( 2 )  a n d  E.B.O. 6 4 ( 1 ) & ( 2 ) - C  were 

c o n s o l i d a t e d  u n d e r  d o c k e t  E.B.O. 6 4 ( 1 ) & ( 2 )  and a  d a t e  f o r  

t h e  commencement  o f  t h e  h e a r i n g  w a s  se t  f o r  D e c e m b e r  1, 

1 9 8 1 .  

D u r i n g  t h e  c o u r s e  o f  t h e  h e a r i n g ,  M r .  G i f f e n ,  o n  

J a n u a r y  4 ,  1 9 8 2 ,  f i l e d  a  " S e c o n d  Amendment to A p p l i c a t i o n  

o f  F e b r u a r y  2 8 ,  1 9 8 0 , "  i n  w h i c h  h e  a d d e d ,  a s  a b a s i s  o f  

v a l u a t i o n  o f  s t o r a g e  r i g h t s  c o m p e n s a t i o n ,  t h e  p r i n c i p l e s  

f o l l o w e d  b y  t h e  B o a r d  i n  E.B.R.O. 3 6 5  a n d  t h e  m e t h o d -  

o l o g i e s  u s e d  b y  U n i o n ,  T e c u m s e h ,  a n d  T h e  C o n s u m e r s '  G a s  

Company L t d .  f o r  p u r p o s e s  o f  d e c i d i n g  w h e t h e r  or  n o t  t o  

o b t a i n  g a s  s t o r a g e  r i g h t s  f r o m  o t h e r  c o m p a n i e s .  On 

M a r c h  1 6 ,  Mr. G i f f e n  f i l e d  a " T h i r d  Amendment t o  

A p p l i c a t i o n  o f  F e b r u a r y  2 8 ,  1 9 8 0 " ,  i n  w h i c h  h e  a d d e d  

c l a u s e  ( h ;  w h i c h  r e a d s  " I n  a c c o r d a n c e  w i t h  t h e  e v i d e n c e  

a d d u c e d  h e r e i n  a n d  t h e  e x h i b i t s  t h e r e t o . "  T h i s  f i n a l l y  

c o n c l u d e d  t h e  p l e a d  i n y s  b e t w e e n  t h e  K i n l p e  A p p l i c a n t s  a n d  

U n i o n .  



T h e  H e a r i n g  .- 

I n  A u q u s t  1 9 8 1 ,  p r i o r  t o  a p p o i n t i n q  a  d a t e  f o r  t h e  

h e a r i n g  t o  commence ,  t h e  B o a r d  i n v i t e d  t h e  p a r t i e s  o f  

r e c o r d  a t  t h a t  t i m e  to  a m e e t i n g  to  d i s c u s s ,  among o t h e r  

m a t t e r s ,  a  m u t u a l l y  c o n v e n i e n t  cornmencelnent d a t e  a n d  t h e  

s i t e  o f  t h e  h e a r i n g .  The  B o a r d  o f f e r e d  t o  h o l d  a l l  o r  

p a r t  o f  t h e  h e a r i n g  i n  London or S a r n i a ,  b u t  p o i n t e d  o u t  

t h e  l o g i s t i c  p r o b l e m s  i n  d o i n g  s o .  By l e t t e r  d a t e d  

S e p t e m b e r  9 ,  Y r .  G i f f e n  a d v i s e d  t h a t  h i s  c l i e n t s  h a d  

a g r e e d  t o  t h e  e n t i r e  h e a r i n g  b e i n g  h e l d  i n  T o r o n t o  

c o m m e n c i n q  D e c e m b e r  1, 1 9 8 1 .  As b o t h  t h e  s i t e  a n d  d a t e  

h a d  b e e n  d i s c u s s e d  a n d  a c c e p t e d  b y  t h o s e  p a r t i e s  a t t e n d -  

i n g  t h e  A u g u s t  m e e t i n g ,  t h e  B o a r d  i s s u e d  a p r o c e d u r a l  

O r d e r  d a t e d  N o v e m b e r  4 ,  1 9 8 1 ,  w h e r e i n  a  h e a r i n g  d a t e  o f  

D e c e m b e r  1 was s e t  a n d  t h e  f o l l o w i n g  p e r s o n s  were 

c o n s i d e r e d  t o  be  r e s p o n d e n t s  i n  t h e  c o n s o l i d a t e d  

a p p l i c a t i o n :  

- U n i o n  

- T e c u m s e h  

- t h e  T o w n s h i p  o f  Moore 

- t h o s e  r e p r e s e n t e d  b y  M r .  T e n n y s o n  

- t h o s e  r e p r e s e n t e d  b y  Mr. G i f  f e n  who were n o t  

a p p l i c a n t s  

- t h e  s t o r a g e  c u s t o m e r s  o f  U n i o n ,  a n d  

- t h o s e  i n t e r v e n o r s  who h a d  a p p e a r e d  i n  U n i o n ' s  

r a t e  c a s e  E.B.R.O. 380 .  



A N o t i c e  o f  H e a r i n g  b e a r i n g  t k~e  s a m e  d a t e  w a s  a l s o  i s s u e d  

c o n f  i r m i n g  t h e  c o m m e n c e m e n t  d a t e  o f  t h e  h e a r i n g  a n d  

p r o v i d i n g  t h a t  t h e  f o l l o w i n q  m a t t e r s  w o u l d  b e  d e a l t  w i t h  

b y  t h e  B o a r d  a t  t h e  h e a r i n g :  

- c o m p e n s a t i o n  p a y a b l e  u n d e r  s e c t i o n  2 1  o f  t h e  

A c t  t o  t h e  H i q g s  f a m i l y  a n d  t h e  Kirnpe A p p l i -  

c a n t s ;  a n d  

- w h e t h e r  B o a r d  O r d e r s  E . F l . 0 . 4 6  a n d  64 s h o u l d  be 

r e s c i n d e d  o r  v a r i e d .  

T h e  h e a r i n g  c o m m e n c e d  o n  s c h e d u l e  a n d ,  p u r s u a n t  

t o  a n  a g r e e m e n t  a m o n g s t  c o u n s e l ,  t h e  f i r s t  p a r t  was 

l i m i t e d  t o  t h e  i s s u e  o f  a l l e g e d  m i s r e p r e s e n t a t i o n  t o  

Vess r s .  K i m p e  , M c F a d d e n ,  Poma j b a ,  R i c h a r d s ,  T h o m p s o n  a n d  

T u r n e r  b y  r e p r e s e n t a t i v e s  o f  U n i o n  i n  c o n n e c t i o n  w i t h  t h e  

n e g o t i a t i o n s  o f  G a s  S t o r a g e  A g r e e m e n t s  , G a s  S t o r a g e  L e a s e  

A g r e e m e n t s  a n d  o i l  a n d  g a s  l eases .  

T h i s  p h a s e  o f  t h e  h e a r i n g  l a s t e d  f o u r  d a y s .  T h e  

w i t n e s s e s  c a l l e d  by Mr. G i f f e n  a n d  a p p e a r i n g  o n  t h e i r .  o w n  

b e h a l f  were: 

A c h i e l  K impe  

D o u g l a s  M c F a d d e n  

??ax M c F a d d e n  

F r a n k  M .  P o m a j b a  

L a r r y  G. R i c h a r d s  

G .  A n d r e w  T h o m p s o n  

F l o r e n c e  A.  H .  T u r n e r  



T h e  w i t n e s s e s  c a l l e d  b y  U n i o n  were: 

R o s s  M .  Day - M a n a g e r ,  L a n d s  D e p a r t m e n t ,  U n i o n  

J o h n  W. Thompson  - former e m p l o y e e  L a n d s  
D e p a r t m e n t ,  U n i o n ,  now 
r e t i r e d .  

A t  t h e  c o n c l u s i o n  o f  t h i s  p h a s e ,  t h e  h e a r i n g  w a s  

a d j o u r n e d  t o  J a n u a r y  11, 1 9 8 2 .  I t  c o n t i n u e d  t h e r e a f t e r  

w i t h  some i n t e r r u p t i o n s  t o  March  4 ,  1 9 8 2 .  The s e c o n d  

p h a s e  d e a l t  p r i m a r i l y  w i t h  t h e  i s s u e  o f  c o m p e n s a t i o n  

p a y a b l e  u n d e r  s e c t i o n  2 1  o f  t h e  A c t .  

T h e  w i t n e s s e s  c a l l e d  o n  b e h a l f  of t h e  Kimpe A p p l i -  

c a n t s  b y  Mr. G i f f e n  were: 

H .  J a c k  R u i t e n b e e k ,  A p p l i e d  E c o n o m i c s  R e s e a r c h  
A s s o c i a t e s *  

2. G .  H a v l e n a  - P r e s i d e n t  D. G .  H a v l e n a ,  H y d r o -  
c a r b o n  C o n s u l t a n t s  L i m i t e d  

W .  B r e n t  F r i e d e n b e r g ,  P r e s i d e n t ,  
B r e n t  F r i e d e n b e r g  & A s s o c i a t e s  L i m i t e d  a n d  
c o - p a r t n e r s  of A p p l i e d  E c o n o m i c s  R e s e a r c h  
A s s o c i a t e s .  

J .  Andrew D o m a g a l s k i ,  A t t o r n e y  a t  l a w ,  S t a t e  o f  
M i c h i g a n ,  U . S . A .  

D a l e n  F e r n s ,  P o l i c y  D e v e l o p m e n t  D i r e c t o r ,  
O n t a r i o  F e d e r a t i o n  of A g r i c u l t u r e  

P h i l i p  W .  Bowman, P a r t n e r ,  P r i c e  W a t e r h o u s e  

* T h e  e v i d e n c e  g i v e n  b y  M r .  R u i t e n b e e k  d u r i n g  t h e  
h e a r i n g  was a d o p t e d  b y  Nessrs. H a v l e n a  a n d  
P r i e d e n b e r g .  

The w i t n e s s e s  c a l l e d  b y  U n i o n  were: 

R o s s  M .  Day - r e c a l l e d  

G a r y  D. B l a c k ,  I l a n a q e r ,  Gas S u p p l y ,  U n i o n  

D a v i d  W.  P a t t e r s o n ,  M a n a g e r  of E n g i n e e r i n g  a n d  
P l a n n i n g ,  U n i o n  



H e n r y  B .  A r n d t ,  Vice P r e s i d e n t ,  U t i l i t y  
A c c o u n t i n q ,  Union 

A r t h u r  C .  Newton ,  M a n a g e r ,  G e o l o g y ,  U n i o n  

O l i v e r  E .  R a y m e n t ,  S e n i o r  L a n d s  A g e n t ,  U n i o n  

J a c k  R .  E l e n b a a s ,  P e t r o l e u m  E n g i n e e r ,  
C o n s u l t a n t  

. R o b e r t  L .  W a r w i c k ,  R e a l  E s t a t e  A p p r a i s e r ,  
P r i m e s i t e  A p p r a i s a l  S e r v i c e  

W .  J .  E l l i o t t ,  R e a l  E s t a t e  A p p r a i s e r  

The w i t n e s s e s  c a l l e d  b y  B o a r d  c o u n s e l  w e r e :  

R o b e r t  M a s o n ,  Senior P a r t n e r ,  C e n t r a l  O n t a r i o  
A p p r a i s a l s  

G a r y  T .  K y l i o ,  A p p r a i s e r ,  C e n t r a l  O n t a r i o  
A p p r a i s a l s  

A s  n o t e d  e a r l i e r ,  no  o n e  a p p e a r e d  o n  b e h a l f  o f  t h e  

H i g q s  f a m i l y .  By l e t t e r  t o  t h e  B o a r d  d a t e d  J a n u a r y  2 2 ,  

1 9 8 2 ,  Mr. R.  A .  B l a c k b u r n  a d v i s e d  t h e  E o a r d  t h a t :  

" I  am t h e r e f o r e  c o n t e n t  t o  w i t h d r a w  h i s  
(Wal ter  R .  H i g g s )  p r e - f i l e d  e v i d e n c e  i n  s u p p o r t  
o f  t h e  a p p l i c a t i o n .  I am n o t  w i t h d r a w i n g  t h e  -- 
H i g q s  a p p l i c a t i o n  a n d  am r e l y i n g  o n  t h e  
e v i d e n c e  c a l l e d  b y  Mr. G i f f e n  t o  s u p p o r t  t h e  
H i g g s  a p p l i c a t i o n  ." 
S u b s e q u e n t l y ,  i n  r e s p o n s e  t o  a  l e t t e r  o f  B o a r d  

c o u n s e l ,  M r .  R l a c k b u r n ,  i n  a l e t t e r  d a t e d  M a r c h  3 0 ,  1 9 8 2 ,  

a d v i s e d  t h a t  ". . . I am s u p p o r t i n g  a n d  i n  f a c t  r e l y i n g  

o n  Mr. G i f f e n ' s  a r g u m e n t  i n  s u p p o r t  o f  t h e  H i g g s  a p p l i c a -  

t i o n . "  

The t a k i n g  o f  e v i d e n c e  c o n c l u d e d  o n  March  4 ,  1 9 8 2 .  

W r i t t e n  a r g u m e n t  was  r e q u e s t e d  by t h e  B o a r d  a n d  f i n a l  

r e p l y  a r g u m e n t  b y  M r .  G i f f e n  w a s  f i l e d  o n  May 1 4 ,  15182. 



T h e  B o a r d  r e c e i v e d  a r g u m e n t s  o n  b e h a l f  o f  t h e  

f o l l o w i n g :  

- t h e  Kimpe A p p l i c a n t s  

- Union  

- B o a r d  s t a f f  

- I n d u s t r i a l  Gas Users A s s o c i a t i o n  

- Gaz  M e t r o p o l i t a i n ,  i n c .  

- P a y n e  P o o l  L a n d o w n e r s  a n d  H a r o l d  a n d  D o r o t h y  

K i l l i a m s  

E s s e n t i a l l y ,  t h e  Higcjs f a m i l y  a n d  t h e  i;j.mpe 

A p p l i c a n t s  a r e  c o n c e r n e d  w i t h  t h e  determination by t h e  

B o a r d  o f  t w o  i s s u e s  - how much money a r e  t h e y  e n t i t l e d  t o  

f o r  t h e i r  s t o r a g e  r i g h t s ,  a n d  who is e n t i t l e d  t o  r e c e i v e  

s u c h  a m o u n t .  H o w e v e r ,  i n  a d d i t i o n  t o  t h e s e  t w o  f u n d a -  

m e n t a l  q u e s t i o n s ,  n u m e r o u s  s u b - i s s u e s  were r z i s e d  a s  

w e l l .  C o n s e q u e n t l y ,  t h e  h e a r i n g  l a s t e d  f o r  s o m e  t w e n t y  

d a y s  d u r i n g  t h e  c o u r s e  o f  w h i c h  1 1 0  e x h i b i t s  were f i l e d .  

T h e r e  were i n  a d d i t i o n ,  o v e r  2 5 0  i n t e r r o g a t o r i e s  i s s u e d  

a n d  a n s w e r e d .  F u r t h e r ,  w i t h  r e s p e c t  t o  t h e  A p p l i c a t i o n  

t o  R e s c i n d  B o a r d  O r d e r s  E.B.O. 4 6  a n d  6 4 ,  C o u n s e l  f o r  t h e  

Kimpe A p p l i c a n t s  a n d  f o r  U n i o n  f i l e d  s t a t e m e n t s  of f a c t  

a n d  law i n  w h i c h  e a c h  s e t  f o r t h  t h e  p o s i t i o n s  t o  be t a k e n  

b y  t h e m  i n  a r g u m e n t .  

A v e r b a t i m  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  e x t e n d i n g  

o v e r  2 , 0 0 0  p a g e s  was made a n d  is a v a i l a b l e  f o r  p u b l i c  

s c r u t i n y .  I t  is  t h e r e f o r e  n o t  n e c e s s a r y  t o  s u m m a r i z e  t h e  

e v i d e n c e  o r  s u b m i s s i o n s  i n  d e t a i l .  T h e  e n t i r e  r e c o r d  w a s  

c o n s i d e r e d  i n  d e c i d i n g  t h e  i s s u e s .  



I n t r o d u c t i o n  

T h e  B o a r d  d o e s  n o t  b e l i e v e  t h a t  U n i o n  d e l i b e r a t e l y  

s e t  o u t  t o  c r e a t e  a n  a t m o s p h e r e  o f  c o n f u s l  on a n d  

m i s u n d e r s t . a n d i n g  i n  t h e  m i n d s  o f  t h e  l a n d o w n e r s  i n  t h e  

R e n t p a t h  P o o l .  N e v e r t h e l e s s ,  t h e  e v i d e n c e  b e f o r e  t h e  

B o a r d  i n d i c a t e s  t h a t  t h i s  a t m o s p h e r e ,  h o w e v e r  c r e a t e d ,  

d i d  e x i s t  t h r o u y h o u t  t h e  p e r i o d  i n  c j u e s t i c n .  A b r i e f  

s u m m a r y  o f  e v e n t s  s u r r o u n d i n g  t h e  l e a s i n g  o f  d r i l l i n g  a n d  

s t o r a q e  r i g h t s  i n  t h e  R e n t p a t h  P o o l  i s  n e c e s s a r y  f o r  a 

b e t t e r  u n d e r s t a n d i n q  of t h e  s i t u a t i o n .  E x h i b i t  4 0 ,  Itein 

D 1 5 ,  p r e p a r e d  b y  U n i o n ,  i d e n t i f l e d  t h e  l a n d o w n e r s  i n  t h e  

P o o l ,  t h e  t y p e  of l e a s e s  t h e y  h a v e  q i v e n  a n d  t h e  p a y m e n t s  

b e i n g  m a d e .  T h e  r e l e v a n t  p a r t s  o f  t h a t  e x h i b i t  a r e  

a t t a c h e d  as  A p p e n d i x  " A " .  

I t  a p p e a r s  t h a t  t h e  f i r s t  l e a s e  t a k e n  i n  t h e  d e s i g -  

n a t e d  a r e a  w a s  a  l e a s e  e n t e r e d  i n t o  b e t w e e n  U n i o n  a n d  

A r c h i b a l d  T u r n e r  i n  May 1 9 5 1 .  T h e s e  l a n d s  a r e  now owned 

b y  V a r y  T u r n e r  G r a h a m ,  A l l e n  T u r n e r ,  Nei l  G r a n t  T u r n e r  

a n d  Anna Mae h e b s t e r ,  a n d  t h e  l e a s e  i s  r e f e r r e d  to as t h e  

" G r a h a m  T u r n e r  L e a s e " .  T h i s  was a n  o i l  a n d  g a s  l e a s e  

w h i c h  i n c l u d e d  g a s  s t o r a g e  p r o v i s i o n s .  T h e  n e x t  l e a s e  

t a k e n  w a s  a n  o i l  a n d  g a s  lease w i t h  g a s  s t o r a g e  p r o v i -  

s i o n s ,  s i g n e d  i n  1 9 5 6  b e t w e e n  U n i o n  a n d  t h e  A n d r e w  

T h o m p s o n s .  I n  1 9 6 3  I m p e r i a l  O i l  E n t e r p r i s e s  L t d .  

( " I m p e r i a l " )  moved  i n t o  t h e  a r e a  a n d  s i g n e d  s o n e  e i g h t  

l a n d o w n e r s  t o  o i l  a n d  g a s  l e a s e s ,  b u t  w i t h  n o  p r o v i s i o n  

f o r  s t o r a g e .  T h e s e  l e a s e s  were w i t h  t h e  P o m a j b a s ,  t h e  



D e i g h t o n s  ( n o w  Kimpe)  , t h e  M c F a d d e n s ,  t h e  A t c h i s o n s  (now 

G a l l ) ,  R u s s e l l  P a t t e r s o n  ( n o w  t h e  R i c h a r d s ) ,  t h e  S o l e s ,  

t h e  T u r n e r s  a n d  t h e  S a n d e r s o n s .  

U n i o n  r e - e n t e r e d  t h e  p i c t u r e  i n  1 9 6 9 .  D o n a l d  

C a m e r o n  S a n d e r s o n  a n d  A u d r e y  B e r n i c e  S a n d e r s o n  a n d  C a s p e r  

Edwin A t c h i s o n  a n d  A l b e r t  A n s l o w  A t c h i s o n  ( n o w  E d i t h  V e r a  

G a l l )  s i g n e d  o i l  a n d  g a s  l e a s e s  w i t h  g a s  s t o r a g e  

p r o v i s i o n s .  T h e  J a c q u e s  (now t h e  S m i t s ) ,  t h e  H i g g s  a n d  

t h e  P a t t e r s o n s  ( n o w  t h e  T h o m a s e s )  s i g n e d  o i l  a n d  g a s  

l e a s e s  w i t h o u t  g a s  s t o r a g e  r i g h t s .  I n  A p r i l  1 9 7 0  t h e  

P a t t e r s o n s  ( n o w  t h e  T h o m a s e s )  s i g n e d  a G a s  S t o r a g e  L e a s e  

A g r e e m e n t  w h i c h  l e a s e d  t h e  g a s  s t o r a g e  r i g h t s  t o  U n i o n .  

B e t w e e n  A p r i l  2 7 ,  1 9 7 0  a n d  Kay 5 ,  1 9 7 0  t h o s e  l a n d -  

o w n e r s  w i t h  I m p e r i a l  l e a s e s  s i g n e d  Gas S t o r a g e  A g r e e m e n t s  

w i t h  U n i o n .  A t t a c h e d  t o  t h e  G a s  S t o r a g e  A g r e e m e n t  was a 

Gas S t o r a g e  L e a s e  A g r e e m e n t  a n d  a  L e a s e  a n d  G r a n t  

A q r e e m e n t .  T h e  n e t  r e s u l t  w a s  t h a t  a l l  l a n d o w n e r s  w i t h i n  

t h e  B e n t p a t h  pool a r e a ,  w i t h  t h e  e x c e p t i o n  o f  t h e  

T o w n s h i p  o f  Dawn, h a v e  l e a s e d  t h e i r  r i q h t s  f o r  d r i l l i n g  

a n d  p r o d u c t i o n  o f  o i l  a n d  g a s ,  a n d  a l l  l a n d o w n e r s  w i t h  

t h e  e x c e p t i o n  of t h e  T o w n s h i p  o f  Dawn, t h e  H i g g s  a n d  t h e  

S m i t s  h a v e  s i g n e d  leases  f o r  t h e i r  g a s  s t o r a g e  r i q h t s .  

T h e r e  a r e  s i g n i f i c a n t  d i f f e r e n c e s  i n  terms and  

c o n d i t i o n s  among t h e  v a r i o u s  g a s  s t o r a g e  a g r e e m e n t s .  The 

Graham T u r n e r  L e a s e  p r o v i d e d ,  among o t h e r  t h i n g s ,  t h a t  

t h e  t e r m  of t h e  l e a s e  was  f o r  2 0  y e a r s  a n d  was t o  



c o n t i n u e  a s  l o n g  as  p r o d u c t i o n  c o n t i n u e d  I n  " p a y i n g  

q u a n t i t i e s "  and so l o n g  a s  t h e  l a n d s  were b e i n g  " u s e d  f o r  

s t o r a g e  o f  g a s " ,  t h a t  a  n o t i c e  of d e t e r m i n a t i o n  o f  t h e  

s t o r a g e  a r e a  w o u l d  b e  g i v e n  i n  w r i t i n g ,  a n d  t h a t  U n i o n  

w o u l d  p a y  t h e  lessors  $ 1 0 0  p e r  y e a r  p e r  w e l l  s i t u a t e d  o n  

t h e  p r o p e r t y .  

T h e  G a s  S t o r a g e  A g r e e m e n t  s i g n e d  w i t h  t h o s e  l a n d -  

o w n e r s  who had l e a s e d  o i l  and g a s  r i g h t s  t o  I m p e r i a l  

p r o v i d e d  f o r  a  1 0  y e a r  term w i t h  a u t o m a t i c  r e n e w a l  i n  

p e r p e t u i t y  a t  U n i o n ' s  o p t i o n  u p o n  p a y m e n t  of t h e  s t o r a g e  

r e n t a l  ( $ 5  p e r  a c r e  per y e a r  p a y a b l e  i n  a d v a n c e  o n  t h e  

a n n i v e r s a r y  d a t e )  ; a  p r o h i b i t i o n  a g a i n s t  t h e  e x t e n s i o n  o f  

t h e  I m p e r i a l  l e a s e  w i t h o u t  p r i o r  n o t i c e  t o  U n i o n ;  t h e  

e x e c u t i o n  of a  L e a s e  a n d  G r a n t  i n  t h e  f o r m  a t t a c h e d  t o  

t h e  G a s  S t o r a g e  A g r e e m e n t ;  a n d  t h e  e x e c u t i o n  o f  a Gas 

S t o r a g e  L e a s e  A g r e e m e n t  a l s o  a t t a c h e d  t o  t h e  m a i n  a g r e e -  

m e n t .  B o t h  t h e  G a s  S t o r a g e  L e a s e  A g r e e m e n t  a n d  t h e  L e a s e  

a n d  G r a n t  w e r e  i n i t i a l l e d  by t h e  L e s s o r s .  T h e  G a s  

S t o r a g e  A g r e e m e n t  a l s o  c o n t a i n e d  t h e  p r o v i s i o n  t h a t  t h e  

lessors w o u l d  n o t  o p p o s e  a n y  a p p l i c a t i o n  b r o u g h t  by U n i o n  

t o  h a v e  t h e  l a n d s  d e s i g n a t e d  f o r  s t o r a g e .  

The G a s  S t o r a g e  L e a s e  A g r e e m e n t  s i g n e d  b y  t h e  

P a t t e r s o n s  (now t h e  T h o m a s e s )  p r o v i d e d  f o r  a t e r m  of t e n  

y e a r s  s u b j e c t  a g a i n  t o  a u t o m a t i c  r e n e w a l  i n  p e r p e t u i t y  o n  

t h e  s a m e  terms a n d  c o n d i t i o n s  o n  t h e  p a r t  o f  U n i o n ;  f o r  

p a y m e n t  o f  $ 1 . 0 0  per a c r e  per y e a r  p a y a b l e  i n  a d v a n c e  o n  

t h e  a n n i v e r s a r y  d a t e  o f  t h e  a g r e e m e n t ;  f o r  no i n j e c t i o n  

o f  q a s  i n t o  t h e  P o o l  w i t h o u t  t e n  d a y s  n o t i c e  ( t h e  



i n j e c t i o n  n o t i c e )  w h e r e b y  U n i o n  would  n o t i f y  t h e  l e s s o r s  

o f  t h e  commencernent  d a t e  o f  i n j e c t i o n  a n d  t h e  a m o u n t  o f  

a d d i t i o n a l  s t o r a q e  r e n t a l  r l n i o n  w a s  p r e p a r e d  t o  p a y ;  f o r  

a r b i t r a t i o n  b e f o r e  t h e  B o a r d  i f  t h e  lessor  a n d  U n i o n  

c o u l d  n o t  a g r e e  o n  t h e  r e n t a l  p a y m e n t  f o l l o w i n g  i n j e c -  

t i o n ;  f o r  p a y m e n t  o f  $1 '00 f o r  e a c h  w e l l  p e r  y e a r  on t h e  

p r o p e r t y  a n d  f o r  t h e  p a y m e n t  o f  $ 5 . 0 0  p e r  a c r e  per y e a r  

f o r  s t o r a g e  r i g h t s  a f t e r  t h e  d a t e  s p e c i f i e d  i n  t h e  i n j e c -  

t i o n  n o t i c e .  

T h e  Gas S t o r a g e  L e a s e  A g r e e m e n t s  i n i t i a l l e d  by t h o s e  

who s i g n e d  Gas S t o r a g e  A g r e e m e n t s  d i d  n o t  s p e c i f y  t h e  

a n n u a l  a m o u n t s  t h a t  w o u l d  b e  p a i d  b e f o r e  a n d  a f t e r  

i n j e c t i o n .  

D o n a l d  C a m e r o n  S a n d e r s o n  e x e c u t e d  a U n i o n  O i l  a n d  

G a s  L e a s e  A g r e e m e n t  a n d  t h e  U n i t  O p e r a t i o n  A g r e e m e n t  

w h i c h  was l a t e r  a p p r o v e d  b y  t h e  B o a r d  i n  O r d e r  E.B.O. 

4 6 .  F o r  i m m e d i a t e  p u r p o s e s  t h e  d e t a i l s  o f  t h e s e  t w o  

a g r e e m e n t s  a r e  n o t  n e c e s s a r y .  

S h o r t l y  b e f o r e  t h e  l a s t  s t o r a g e  a g r e e m e n t  was 

s i g n e d ,  t h e  f i r s t  d i s c o v e r y  w e l l  w a s  d r i l l e d  o n  t h e  

Y c F a d d e n  p r o p e r t y  a n d  some s i x  m o n t h s  l a t e r ,  o n  

D e c e m b e r  7 ,  1 9 7 0 ,  g a s  was f i r s t  p r o d u c e d  f r o m  t h e  

B e n t p a t h  P o o l .  I t  is n o t  c l e a r  when I m p e r i a l  a s s i g n e d  

a l l  i t s  o i l  a n d  g a s  l e a s e s  t o  U n i o n ,  b u t  i t  appears t h a t  

i t  w a s  d u r i n g  J u l y  1 9 7 2 .  

The n e x t  e v e n t  o f  i m p o r t a n c e  w h i c h  is  a l l e g e d  b y  

U n i o n  t o  a f f e c t  t h e  g a s  s t o r a g e  r i g h t s  o f  t h e  l a n d o w n e r s  

i n  t h e  B e n t p a t h  P o o l  is t h e  B o a r d ' s  u n i t i z a t i o n  o r d e r  



E.B.O.  4 6  w h i c h  was i s s u e d  p u r s u a n t  to  s e c t i o n  2 4  ( c )  o f  

t h e  A c t  on  M a r c h  6 ,  1 9 7 2 .  The B o a r d  w i l l  d e a l  w i t h  t h i s  

O r d e r  a n d  B o a r d  O r d e r  E.B.O. 6 4  i n  g r e a t e r  d e t a i l  l a t e r  

i n  t h e s e  R e a s o n s  f o r  D e c i s i o n .  H o w e v e r ,  l t  is i m p o r t a n t  

t o  n o t e  t h a t ,  among o t h e r  t h i n g s ,  t h e  i n t e r e s t s  o f  t h e  

l a n d o w n e r s  i n  t h e  P o o l  were j o i n e d  a n d  r e g u l a t e d  b y  t h e  

B o a r d  f o r  t h e  p u r p o s e  o f  d r i l l i n g  and  o p e r a t i n g  w e l l s  a n d  

t h e  c a r r y i n g  o u t  o f  v a r i o u s  m a t t e r s ,  m o r e  p a r t i c u l a r l y  

p r o v i d e d  f o r  i n  t h e  U n i t  O p e r a t i o n  A g r e e m e n t ,  a s  i f  t h e y  

a n d  e a c h  o f  t h e m  had  a g r e e d  t o  terms a n d  c o n d i t i o n s  s e t  

f o r t h  i n  t h a t  a g r e e m e n t  a n d  t h a t  s u c h  j o i n i n g  and r e g u l a -  

t i o n  b e  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  a n d  c o n d i t i o n s  i n  

t h e  U n i t  O p e r a t i o n  A g r e e m e n t .  

The  B o a r d ' s  O r d e r  s t a t e d  t h a t  i t  was t o  t a k e  e f f e c t  

o n l y  u p o n  r e v o c a t i o n  o f  O n t a r i o  R e g u l a t i o n  3 9 6 / 7 0 .  

A t t a c h e d  t o  t h e  O r d e r  was t h e  U n i t  O p e r a t i o n  A g r e e m e n t .  

T h e  s e c t i o n  w h i c h  U n i o n  c l a i m s  a m e n d e d  t h e  G a s  S t o r a g e  

A g r e e m e n t s  i s  p a r a g r a p h  4 w h i c h  i s  r e p r o d u c e d  i n  f u l l  

b e l o w .  

" 4 .  N o t w i t h s t a n d i n g  a n y t h i n g  t o  t h e  c o n t r a r y  e x p r e s s e d  
o r  i m p l i e d  i n  t h e  s a i d  l e a s e :  

( a )  I t  i s  u n d e r s t o o d  a n d  a g r e e d  t h a t  i n  r e s p e c t  
o f  e a c h  c a l e n d a r  y e a r  h e r e a f t e r  t h e  L e s s e e  s h a l l  
p a y  or t e n d e r  t o  t h e  L e s s o r  i n  l i e u  o f  a l l  
p a y m e n t s  u n d e r  t h e  s a i d  l e a s e :  

( 1 )  t h a t  p r o p o r t i o n  o f  t h e  f o l l o w i n g  
r o y a l t i e s  w h i c h  t h e  L e s s o r ' s  a c r e a g e  f r o m  
t i m e  t o  t i m e  i n  t h e  p a r t i c i p a t i n g  s e c t i o n  
o f  t h e  u n i t  a r e a  b e a r s  t o  t h e  t o t a l  
a c r e a g e  a t  s u c h  r e s p e c t i v e  t imes  i n  t h e  
p a r t i c i p a t i n g  s e c t i o n  o f  t h e  u n i t  a r e a :  



( i )  Two c e n t s  ($.02) p e r  MCF f o r  a l l  
g a s  p r o d u c e d ,  s a v e d  a n d  m a r k e t e d  b y  
t h e  L e s s e e  f r o m  t h e  p a r t i c i p a t i n g  ' 

s e c t i o n  o f  t h e  u n i t  a r e a  a s  m e a s u r e d  
by t h e  L e s s e e  ; 

( i i )  T w e l v e  a n d  o n e - h a l f  p e r  c e n t  
( 1 2  1 / 2 % )  o f  t h e  c u r r e n t  m a r k e t  v a l u e  
a t  t h e  p o i n t  o f  m e a s u r e m e n t  o f  c r u d e  
o i l  p r o d u c e d ,  s a v e d  a n d  m a r k e t e d  by 
t h e  L e s s e e  f r o m  t h e  p a r t i c i p a t i n g  
s e c t i o n  o f  t h e  u n i t  a r e a ;  

w h i c h  r o y a l t i e s  s h a l l  be p a i d  o r  t e n d e r e d  
t o  t h e  L e s s o r  m o n t h l y  n o t  l a t e r  t h a n  t h e  
l a s t  d a y  o f  t h e  m o n t h  f o l l o w i n g  t h e  m o n t h  
d u r i n g  w h i c h  p r o d u c t i o n  is t a k e n ;  p r o v i d e d  
t h a t  i f  t h e  t o t a l  o f  s u c h  r o y a l t i e s  p a i d  o r  
t e n d e r e d  t o  t h e  L e s s o r  d u r i n g  a n y  c a l e n d a r  
y e a r  h e r e a f t e r  is l e s s  t h a n  an  a m o u n t  w h i c h  
t a k e n  a l o n g  w i t h  t h e  a m o u n t  p e r  a c r e  per 
annum o f  a n y  p a y m e n t  t h e  L e s s o r  a l s o  
r e c e i v e d  d u r i n g  s u c h  c a l e n d a r  y e a r  f r o m  a n y  
s o u r c e  f o r  u n d e r g r o u n d  g a s  s t o r a g e  r i g h t s  
i n  t h e  s a i d  l a n d s  w i l l  t o t a l  t h e  sum o f  
S e v e n  D o l l a r s  ( $ 7 . 0 0 )  f o r  e a c h  a n d  e v e r y  
a c r e  o f  t h e  s a i d  l a n d s  w h i c h  d u r i n g  s u c h  
y e a r  h a s  b e e n  i n c l u d e d  i n  t h e  p a r t i c i p a t i n g  
s e c t i o n  o f  t h e  u n i t  a r e a ,  t h e  L e s s e e  s h a l l ,  
n o t  l a t e r  t h a n  t h e  t h i r t y - f i r s t  d a y  o f  
J a n u a r y  n e x t  f o l l o w i n g ,  pay o r  t e n d e r  to 
t h e  L e s s o r  a n d  t h e  L e s s o r  s h a l l  accept  i n  
r e s p e c t  o f  s u c h  c a l e n d a r  y e a r  a n  a m o u n t  
s u f f i c i e n t  t o  b r i n g  t h e  t o t a l  a m o u n t  
p a y a b l e  t o  t h e  L e s s o r  u n d e r  t h i s  s u b - c l a u s e  
( a )  (1) d u r i n g  s u c h  c a l e n d a r  y e a r ,  u p  t o  
t h e  s a i d  t o t a l  sum o f  S e v e n  D o l l a r s  ( $ 7 . 0 0 )  
p e r  ac re ;  

( 2 )  a n  a m o u n t  f o r  e a c h  and  e v e r y  ac re  o f  
t h e  s a i d  l a n d s  w h i c h  d u r i n g  s u c h  c a l e n d a r  
y e a r  h a s  b e e n  r e t a i n e d  by t h e  L e s s e e  u n d e r  
t h e  s a i d  l e a s e  a n d / o r  t h i s  A g r e e m e n t  a n d  
w h i c h  h a s  n o t  b e e n  i n c l u d e d  i n  t h e  p a r t i c i -  
p a t i n g  s e c t i o n  o f  t h e  u n i t  a r e a  d u r i n g  s u c h  
y e a r ,  w h i c h  t a k e n  a l o n g  w i t h  t h e  a m o u n t  per 
a c r e  p e r  annum o f  a n y  p a y m e n t  t h e  L e s s o r  
a l s o  r e c e i v e d  d u r i n g  s u c h  c a l e n d a r  y e a r  
f r o m  a n y  s o u r c e  f o r  u n d e r g r o u n d  s t o r a g e  
r i g h t s  i n  t h e  s a i d  l a n d s  w i l l  t o t a l  t h e  sum 
o f  S e v e n  Dol lars  ( $ 7 . 0 0 )  f o r  e a c h  a n d  e v e r y  
a c r e  o f  t h e  s a i d  l a n d s  n o t  i n c l u d e d  i n  t h e  
p a r t i c i p a t i n g  s e c t i o n  o f  t h e  u n i t  a rea  
d u r i n g  s u c h  y e a r ,  w h i c h  sum s h a l l  be p a i d  
o r  t e n d e r e d  t o  t h e  L e s s o r  n o t  l a t e r  t h a n  
t h e  t h i r t y - f i r s t  d a y  o f  J a n u a r y  n e x t  
f o l l o w i n g ;  



( 3 )  t h e  sum o f  P l v e  D o l l a r s  ( $ 5 . 0 0 )  f o r  
e a c h  a n d  e v e r y  a c r e  o f  t h e  L e s s o r ' s  l a n d s  
w h i c h  d u r i n g  s u c h  c a l e n d a r  y e a r  kids b e e n  
r e t a i n e d  by t h e  L e s s e e  u n d e r  t h e  s a i d  
L e a s e  and  w h i c h  h a s  n o t  b e e n  i n c l u d e d  i n  
t h e  s a i d  l a n d s  d u r i n g  s u c h  y e a r ,  ihlhich sum 
s h a l l  be  p a i d  or t e n d e r e d  t o  t h ' ?  L e s s o r  
n o t  l a t e r  t h a n  t h e  t h i r t y - f  i r s t  d a y  o f  
J a n u a r y  n e x t  f o l l o w i n g  ; 

a n d  a s  l o n g  a s  t h e  p a y m e n t s  i n  t h i s  s u b - c l a u s e  ( a )  
p r o v i d e d  a r e  made  o r  t e n d e r e d ,  t h e  l e a s e d  s u b s t a n c e s  
s h a l l  b e  deemed  t o  b e  p r o d u c e d  f r o m ,  a n d  o p e r a t i o n s  
f o r  t h e  r e c o v e r y  o f  same s h a l l  be deemed  t o  be 
c o n d u c t e d  b y  t h e  L e s s e e  o n  t h e  s a i d  l a n d s  u n d e r  t h e  
s a i d  l e a s e ,  a n d  t h e  s a i d  l e a s e  a s  h e r e b y  a m e n d e d  
s h a l l  r e m a i n  i n  f u l l  f o r c e  a n d  e f f e c t  a s  t o  a l l  o f  
t h e  L e s s o r ' s  l a n d s  r e t a i n e d  by t h e  Lessee u n d e r  t h e  
s a i d  l e a s e  a n d / o r  t h i s  A g r e e m e n t .  

P r o v i d e d  f u r t h e r  t h a t  a n y  r o y a l t i e s  or  r e n t a l s  
p a i d  i n  a d v a n c e  u n d e r  t h e  s a i d  L e a s e  i n  r e s p e c t  o f  
a n y  p e r i o d  w i t h i n  t h e  e f f e c t i v e  term o f  t h i s  A g r e e -  
m e n t  a n d  w h i c h  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s u b -  
c l a u s e  ( a )  w o u l d  n o t  h a v e  b e e n  r e q u i r e d  t o  be p a i d ,  
s h a l l  be d e d u c t e d  f r o m  t h e  p a y m e n t s  a f o r e s a i d .  

And p r o v i d e d  f u r t h e r  t h a t  i n  t h e  c a l e n d a r  y e a r  
i n  w h i c h  t h i s  A g r e e m e n t  b e c o m e s  e f f e c t i v e  t h e  
minimum p a y m e n t s  u n d e r  t h i s  s u b - c l a u s e  ( a )  s h a l l  b e  
t h a t  p r o p o r t i o n  o f  t h e  a£ o r e s a i d  minimum p a y m e n t s  
w h i c h  t h e  u n e x p i r e d  term o f  t h e  s a i d  c a l e n d a r  y e a r  
b e a r s  t o  t h e  f u l l  c a l e n d a r  y e a r .  

( b )  T h i s  A g r e e m e n t  s h a l l  be  deemed  t o  become 
e f f e c t i v e  o n  t h e  f i r s t  d a y  o f  D e c e m b e r ,  A. D .  
1 9 7 0 . "  

A c c o r d i n g  t o  U n i o n  t h i s  s e c t i o n  s u p e r s e d e d  a n y  

a g r e e m e n t  r e l a t i n g  t o  p a y m e n t  f o r  s t o r a g e  r i g h t s  a n d  

t h e r e a f t e r  U n i o n  p a i d  t o  t h e  l a n d o w n e r s  $ 7 . 0 0  p e r  a c r e  

p e r  y e a r  i n  a r r e a r s ,  c l a i m i n g  t h i s  i n c l u d e d  p a y m e n t  u n d e r  

g a s  s t o r a g e  a g r e e m e n t s ,  a n d  made n e c e s s a r y  a d j u s t m e n t s  

r e t r o a c t i v e  t o  D e c e m b e r  1, 1 9 7 0 .  

P r o d u c t i o n  o f  g a s  f r o m  t h e  B e n t p a t h  P o o l  c e a s e d  i n  

A u g u s t  1 9 7 2  w i t h  e s t i m a t e d  r e c o v e r a b l e  r e s e r v e s  r e m a i n i n s  

i n  t h e  P o o l  o f  4 6 6 , 2 1 6  M c f .  



I n  A u g u s t  1 9 7 4  t h e  B o a r d  i s s u e d  i t s  O r d e r  E.W.O. 64  

w h i c h  a l l o w e d  Union  t o  i n j e c t  a n d  s t o r e  g a s  i n  t h e  

B e n t p a t h  P o o l .  In  J u n e  o f  t h a t  y e a r  U n i o n  o f f e r e d  Gas 

S t o r a g e  L e a s e  A g r e e m e n t s  to  t h o s e  l a n d o w n e r s  h o l d i n g  i t s  

G a s  S t o r a g e  A g r e e m e n t s  b u t  t h e  p a y m e n t  o f f e r e d  was $ 7 . 0 0  

per a c r e  p e r  y e a r ,  t h e  same a m o u n t  Union  had p a i d  from 

t h e  e f f e c t i v e  d a t e  i n  t h e  B o a r d ' s  O r d e r  E . R . O .  4 6 .  A l l  

t h e  l a n d o w n e r s  r e f u s e d  t o  s i q n  t h e  new a g r e e m e n t s  a n d  

a1 t h o u g h  n e g o t i a t i o n s  c o n t i n u e d  t h e r e a f t e r  f o r  s o n e  

p e r i o d  o f  t i m e ,  no new a g r e e m e n t s  w e r e  signed. 

To a d d  t o  t h e  c o n f u s i o n  c a u s e d  by t h e  p ~ - o l i f e r a t i o n  

o f  d i f f e r e n t  t y p e s  o f  a g r e e m e n t s  a n d  t h e  c h a n g e s  i n  

m e t h o d  and  a m o u n t  o f  p a y m e n t ,  U n i o n  s e n t  i n j e c t i o n  

n o t i c e s  t o  t h e  K i m p e s ,  t h e  M c F a d d e n s ,  t h e  P o m a j b a s ,  t h e  

R i c h a r d s  a n d  t h e  T u r n e r s  i n  F e b r u a r y  1 9 7 5 .  T h o s e  n o t i c e s  

i n c l u d e d  o f f e r s  t o  p u r c h a s e  t h e  r e s i d u a l  g a s  a t  2 c e n t s  

p e r  M c f ,  i n c r e a s e  t h e  a c r e a g e  r e n t a l  f o r  s t o r a g e  t o  

$ 1 2 . 3 6  p e r  a c r e  p e r  y e a r  a n d  p a y  $ 1 0 0  p e r  y e a r  per w e l l  

t o  t h o s e  w i t h  w e l l s  o n  t h e i r  p r o p e r t y .  T h e  o f f e r s  were 

n o t  a c c e p t e d  b y  a n y  o f  t h e  l a n d o w n e r s  a n d  were w i t h d r a w n  

i n  1 9 7 8 .  T h e  T h o m a s e s ,  who s h o u l d  h a v e  r e c e i v e d  n o t i c e  

u n d e r  t h e  terms o f  t h e  Gas S t o r a g e  L e a s e  A g r e e m e n t  b e f o r e  

i n j e c t i o n  o f  g a s  c o u l d  b e g i n ,  d i d  n o t  r e c e i v e  t h e  

i n j e c t i o n  n o t i c e  u n t i l  F e b r u a r y  2 7 ,  1 9 7 5 .  An a m e n d e d  

n o t i c e  w a s  s e n t  t o  t h e m  i n  J a n u a r y  1 9 7 8 .  

N o t i c e s  o f  D e t e r m i n a t i o n ,  r e q u i r e d  u n d e r  c e r t a i n  o f  

U n i o n ' s  c o m b i n e d  o i l ,  g a s  a n d  s t o r a g e  l e a s e s ,  s h o u l d  h a v e  

b e e n  i s s u e d  i n  1 9 7 4  a t  t h e  t i m e  t h e  P o o l  was b e i n g  



d e s i g n a t e d  f o r  s t o r a g e ,  b u t  t h e s e  were n o t  s e n t  u n t i l  

D e c e m b e r  2 8 ,  1 9 7 7 .  No w e l l  p a y m e n t s  were made to  t h e s e  

l a n d o w n e r s  f o r  t h e  i n t e r v e n i n g  y e a r s  even t h o u g h  t h e  p o o l  

w a s  b e i n g  u s e d  f o r  s t o r a g e .  S u b s e q u e n t  t o  December 2 8 ,  

1 9 7 7 ,  w e l l  p a y m e n t s  w e r e  made  t o  t h e s e  l a n d o w n e r s  a n d ,  i n  

a d d i t i o n ,  w e r e  g r a t u i t o u s l y  m a d e  t o  o t h e r  l a n d o w n e r s  

w h o s e  a g r e e m e n t s  c o n t a i n e d  n o  p r o v i s i o n  f o r  well  

p a y m e n t s .  

A l l  i n  a l l  i t  m u s t  b e  s a i d  t h a t  U n i o n ' s  r a t h e r  

s l a p - d a s h  d e a l i n g s  w i t h  t h e  o w n e r s  i n  t h e  R e n t p a t h  P o o l  

h a v e  n e i t h e r  b e e n  c o n d u c i v e  t o  g o o d  p u b l i c  r e l a t i o n s  n o r  

i n  k e e p i n g  w i t h  s o u n d  b u s i n e s s  ~ r a c t i c e .  



PART I1 

A p p l i c a n t s  W i t h  S t a n d i n g  B e f o r e  The  Board 

J u r i s d i c t i o n  o f  t h e  B o a r d  - 

S e c t i o n  1 3 ,  s u b s e c t i o n  1 of  t h e  Act p r o v i d e s  t h a t :  

"The  B o a r d  h a s  i n  a l l  m a t t e r s  w i t h i n  i t s  j u r i s -  
d i c t i o n  a u t h o r i t y  to  h e a r  a n d  d e t e r m i n e  a l l  
q u e s t i o n s  o f  l a w  and  f a c t . "  

S e c t i o n  2 1 ,  s u b s e c t i o n  2 o f  t h e  Act r e a d s  a s  

f o l l o w s :  

" S u b j e c t  t o  a n y  a g r e e m e n t  w i t h  r e s p e c t  t h e r e t o ,  
t h e  p e r s o n  a u t h o r i z e d  b y  an  o r d e r  u n d e r  s u b -  
s e c t i o n  ( I ) ,  

( a )  s h a l l  make t o  t h e  o w r ~ e r s  o f  a n y  g a s  
or  o i l  r i g h t s  or o f  a n y  r i g h t  t o  
s t o r e  g a s  i n  t h e  a r e a  f a i r ,  j u s t  a n d  
e q u i t a b l e  c o m p e n s a t i o n  i n  r e s p e c t  of 
s u c h  g a s  or  o i l  r i g h t s  o r  s u c h  r i g h t  
t o  s t o r e  g a s ;  a n d  

( b )  s h a l l  make t o  t h e  o w n e r  o f  a n y  l a n d  
i n  t h e  a r e a  f a i r ,  j u s t  a n d  e q u i t a b l e  
c o m p e n s a t i o n  f o r  a n y  d a m a g e  n e c e s -  
s a r i l y  r e s u l t i n g  f r o m  t h e  e x e r c i s e  
o f  t h e  a u t h o r i t y  g i v e n  b y  s u c h  
o r d e r . "  

I t  was common g r o u n d  a m o n g s t  t h e  p a r t i e s  t h a t  t h r e e  

o f  t h e  A p p l i c a n t s ,  n a m e l y  t h e  H i g g s ,  t h e  S m i t s ,  or t h e i r  

p r e d e c e s s o r s  o n  t i t l e ,  a n d  t h e  T o w n s h i p  o f  Dawn h a v e  

n e v e r  e x e c u t e d  a g r e e m e n t s  p u r p o r t i n g  t o  l e a s e  o r  a s s i g n  

o r  g r a n t  s t o r a g e  r i g h t s  t o  U n i o n .  K i m p e ,  t h e  M c F a d d e n s ,  

t h e  P o m a j b a s ,  t h e  R i c h a r d s ,  t h e  T h o m p s o n s  a n d  t h e  T u r n e r s  

h a v e  e x e c u t e d  d o c u m e n t s ,  w h i c h  U n i o n  c l a i m e d  h a v e  t h e  

e f f e c t  o f  v e s t i n g  s t o r a g e  r i g h t s  i n  U n i o n ,  a n d  w h i c h  

Mr. G i f f e n  c a t e g o r i z e d  a s  " p i e c e s  of p a p e r " .  



I t  w a s  U n i o n ' s  p o s i t i o n  t h a t  t h o s e  A p p l i c a n t s  who 

h a v e  s i g n e d  a g r e e m e n t s  w i t h  Union a r e  b o u n d  by t h e m ,  a n d  

t h a t  t h e  B o a r d  l a c k s  j u r i s d i c t i o n  t o  l o o k  b e h i n d  t h e  

a g r e e m e n t s  t o  d e t e r m i n e  t h e i r  v a l i d i t y  or e n f o r c a b i l i t y .  

Mr. G i f  f e n ,  o n  t h e  o t h e r  h a n d ,  a r g u e d  t h a t  t h e  B o a r d  

d o e s  h a v e  t h e  j u r i s d i c t i o n  t o  d e t e r m i n e  t h e  v a l i d i t y  o f  

t h e  c o n t r a c t s  a n d  i n  f a c t  m u s t  d o  s o  b e f o r e  t h e  B o a r d  c a n  

e x e r c i s e  i t s  j u r i s d i c t i o n  to  d e t e r m i n e  f a i r ,  j u s t  a n d  

e q u i t a b l e  c o m p e n s a t i o n .  

B o a r d  c o u n s e l  s u p p o r t e d  Mr. G i f  f e n ' s  p o s i t i o n .  

I n  s u p p o r t  o f  i t s  c o n t e n t i o n ,  U n i o n  c i t e d  B o a r d  

d e c i s i o n  E . B . O .  5 7 ,  d a t e d  J u l y  1 9 7 3 ,  w h e r e i n  t h e  B o a r d  

d e c l i n e d  t o  e x e r c i s e  j u r i s d i c t i o n  t o  d e c l a r e  c e r t a i n  

c o n t r a c t s  i n v a l i d .  In  t h a t  d e c i s i o n  t h e  B o a r d  s a l d  " t h e  

Board  c o n s i d e r s  t h a t  i f  t h e r e  is d o u b t  as t o  t h e  v a l i d i t y  

o f  t h e  a g r e e m e n t s ,  t h e  p r o p e r  p l a c e  f o r  t h e  p a r t i e s  t o  

o b t a i n  r e d r e s s  is i n  t h e  c o u r t s . "  The  B o a r d  a g r e e s  w i t h  

B o a r d  c o u n s e l  t h a t  E.B.O. 57 d i d  n o t  a f f e c t  t h o s e  

c u s t o m e r s  w i t h  a g r e e m e n t s .  I t  a l s o  n o t e s  t h a t  t h a t  

d e c i s i o n  w a s  d e l i v e r e d  i n  1 9 7 3 ,  w e l l  b e f o r e  t h e  r e c e n t  

p r o n o u n c e m e n t s  by  t h e  S u p r e m e  C o u r t  o f  C a n a d a  o n  t h e  

j u r i s d i c t i o n  o f  p r o v i n c i a l l y  a p p o i n t e d  t r i b u n a l s ,  w h i c h  

a r e  r e f e r r e d  t o  l a t e r  h e r e i n .  

U n i o n  a l s o  r e f e r r e d  t h e  B o a r d  t o  v a r i o u s  e x c h a n g e s  

b e t w e e n  Mr. Kimpe a n d  t h e  t h e n  p r e s i d i n g  member  d u r i n g  

t h e  B e n t p a t h  d e s i g n a t i o n  h e a r i n g ,  E.P.O. 6 4 ,  i n  S a r n i a ,  



a n d  a g a i n  p 3 i n t e d  c u t  t h a t  the B o a r d  d e c l i n e d  j u r i s d i c -  

t i o n  . t o  r e v i e w  t h e  m e t h o d s  u s e d  by Union  i n  o b t a i n i n g  t h e  

Gas  S t o r a y e  A g r e e m e n t  w i t h  M r .  Kirnpe. 

The Ro?ird n o t e s  t h a t  U n i o n  a t t e m p t e d  t o  d i s t i n g u i s h  

t h e  c a s e  o f  R e :  W e l l i n g t o n  v .  I m p e r i a l  O i l  L i m i t e d  [ 1 9 7 0 ]  

1 O . R .  1 7 7  o n  t h e  b a s i s  ' t h a t  t h e  C o u r t  had i n  i s s u e  

b e f o r e  i t  c o m p e n s a t i o n ,  n o t  t h e  v a l i d i t y  o f  t h e  

c o n t r a c t .  A s i m i l a r  d i s t i n c t i o n  c a n  be  made w i t h  r e s p e c t  

t o  t h e  B e n t p a t h  d e s i p n a t i o n  h e a r i n g  s i n c e  t h a t  a p p l i c a -  

t i o n  w a s  b r o u g h t  u n d e r  s e c t i o n  21 ,  s u b s e c t i o n  1 of t h e  

A c t ,  a n d  M r .  K i m p e ' s  a g r e e m e n t  o r  c o n t r a c t  was n o t  a n  

i s s u e  i n  a n y  way i n  t h o s e  d e l i b e r a t i o n s .  

U n i o n  a l s o  c l a i m e d  t h a t  t h e  B o a r d  l a c k s  j u r i s d i c t i o n  

i n  t h i s  m a t t e r  on c o n s t i t u t i o n a l  g r o u n d s .  U n i o n  m a i n -  

t a i n e d  t h a t  t h e  B o a r d ' s  j u r i s d i c t i o n  t o  d e c l a r e  w r i t t e n  

a g r e e m e n t s  r e l a t i n g  t o  i n t e r e s t s  i n  l a n d  i n v a l i d  o r  

u n e n f o r c a b l e  w o u l d  be u l t r a  v i r e s  o n  t h e  g r o u n d  t h a t  s u c h  

j u r i s d i c t i o n  h a s  b e e n  e x e r c i s a b l e  s o l e l y  b y  j u d g e s  o f  

s u p e r i o r ,  d i s t r i c t  o r  c o u n t y  c o u r t s  s i n c e  1 8 6 7 .  U n i o n  

a g r e e d  t h a t  t h e  P r o v i n c i a l  L e g i s l a t u r e  may c o n f e r  on  a  

p r o v i n c i a l l y  a p p o i n t e d  t r i b u n a l  t h e  r i g h t  t o  d e c i d e  

i n c i d e n t a l  q u e s t i o n s  o f  l a w  w i t h i n  t h a t  t r i b u n a l ' s  

j u r i s d i c t i o n .  U n i o n  s t a t e d  h o w e v e r  t h a t  t h e  P r o v i n c i a l  

L e g i s l a t u r e  c a n n o t  c o n f e r  o n  a p r o v i n c i a l l y  a p p o i n t e d  

t r i b u n a l  a p o w e r  v e s t e d  i n  s u p e r i o r  or c o u n t y  c o u r t s  

t o  d e t e r m i n e  t h e  v a l i d i t y  o f  a n  a g r e e m e n t  when  t h e  

v a l i d i t y  o r  o t h e r w i s e  o f  s u c h  a g r e e m e n t  is  a  c o n d i t i o n  



p r e c e d e n t  to t h e  j u r i s d i c t i o n  of s u c h  t r i b u n a l .  I n  

s u p p o r t  of t h i s  submission, Union c l t e d  t h e  R e f e r e n c e  r e :  

T h e  ~ e s i d e n t i a l  T e n a n c i e s  A c t ,  (1980) 26 O . K .  ( 2 d )  6 0 9 ,  

a f f i r m e d  by t h e  S u p r e m e  C o u r t  of C a n a d a  ( 1 9 8 1 )  37 N . R .  

1 5 8  ( " T h e  R e s i d e n t i a l  T e n a n c i e s  c a s e " ) .  

The  s a m e  S u p r e m e  C o u r t  d e c i s i o n  was c i t e d  by R o a r d  

c o u n s e l  t o  s u p p o r t  a n  o p p o s i t e  v i e w ,  t h a t  t h e  b o a r d  d o e s  

h a v e  j u r i s d i c t i o n ,  i n  t h e  p a r t i c u l a r  c i r c u n s t a n c e s ,  t o  

d e t e r m i n e  w h e t h e r  t h e  a g r e e m e n t s  a r e  v a l i d .  

Mr. G i f f e n ' s  s u b m i s s i o n  i n  r e l a t i o n  to t h i s  i s s u e  

w a s  b a s e d  on t h e  s t a t u t o r y  p o w e r s  c o n t a i n e d  l n  t h e  A c t  

a n d  s e v e r a l  decisions o f  t h e  O n t a r i o  C o u r t s ,  i n c l u d i n g  

t h e  h j e l l i n c r t o n  c a s e ,  w h i c h  g e n e r a l l y  h a v e  h e l d  t h a t  t h e  

R o a r d  h a s  b e e n  i n v e s t e d  w i t h  b r o a d  g e n e r a l  p o w e r s  

r e l a t i n g  t o  ma t t e r s  s p e c i f i c a l l y  a s s i g n e d  t o  i t  b y  t h e  

L e g i s l a t u r e .  

T h e  W e l l i n q t o n  case w a s  d e c i d e d  i n  1 9 6 9  a n d  d e a l t  

w i t h  t h e  B o a r d ' s  p o w e r s  to  i n t e r p r e t  a n  a q r e e m e n t  f o r  

p u r p o s e s  of s e c t i o n  2 1 ,  o f  T h e  O n t a r i o  E n e r g y  B o a r d  A c t ,  

1 9 6 4 ,  w h i c h  w a s  t h e  p r e d e c e s s o r  o f  s e c t i o n  2 1  (1) o f  t h e  

Act .  I n  t h a t  d e c i s i o n ,  P e n n e l l ,  J. s a i d  a t  P a g e  1 8 3 :  

" I t  i s  t o  be  o b s e r v e d  t h a t  t h e  L e g i s l a t u r e  
i m p o s e d  upon a  b o a r d  o f  a r b i t r a t i o n ,  i n  t h e  
e v e n t  o f  a d i s p u t e ,  t h e  d u t y  o f  d e c i d i n g  t h e  
a m o u n t  of c o m p e n s a t i o n .  I t  may w e l l  be  t h a t  i n  
t h e  d i s c h a r g e  o f  i t s  d u t l r ,  t h e  b o a r d  of a r b i -  
t r a t i o n  may b e c o m e  i n v o l v e d  i n  a m a t t e r  o f  
law a s  w e l l  as a m a t t e r  of f a c t .  I n  s u c h  c a s e s  
i t  seems t o  m e ,  h a v i n g  r e q a r d  t o  s .  2 1 ,  t h e  
b o a r d  of a r b i t r a t i o n  w i l l  h a v e  t o  a s c e r t a i n  t h e  
l aw  a n d  a l s o  a s c e r t a i n  t .he  f a c t s .  I d o  n o t  s a y  
t h a t  a  b o a r d  of a r b i t r a t i o n  h a s  j u r i s d i c t i o n  t o  



d e t e r m i n e  an  a b s t r a c t  p o i n t  o f  law. B u t  i t  
seems t o  me t h a t  i n  many cases  w h e r e  a  d i s p u t e  
a r i s e s  a s  t o  t h e  a m o u n t  o f  c o m p e n s a t i o n ,  t h e  
f i r s t  t h i n g  t h e  b o a r d  o f  a r b i t r a t i o n  h a s  t o  d o  
i s  t o  e n q u i r e  w h a t  were t h e  s u b s i s t i n g  r i g h t s  
a t  t h e  t i m e  t h e  r i g h t  t o  c o m p e n s a t i c n  a r o s e ;  
a n d  t h a t  i n  some cases  s u c h  e n q u i r y  w o u l d  
n e c e s s a r i l y  i n v o l v e  t h e  i n t e r p r e t a t i o n  o f  
a g r e e m e n t s  i n  w h i c h  t h e  s u b s i s t i n g  r i g h t s  were 
e m b o d i e d . "  

S i n c e  t h a t  t i m e ,  t h e  C o u r t s  h a v e  t a k e n  a n  e v e n  more 

l i b e r a l  v i e w  o f  a p r o v i n c i a l  t r i b u n a l  ' s  p o w e r  t o  e x e r c i s e  

a j u r i s d i c t i o n  o f  t h e  s u p e r i o r  c o u r t .  

D i c k s o n ,  J .  i n  T h e  R e s i d e n t i a l  T e n a n c i e s  c a s e  - 

r e v i e w s  t h e  l i b e r a l i z a t i o n  p r o c e s s  a n d  c o n c l u d e d  t h a t :  

" I  d o  n o t  t h i n k  i t  c a n  b e  d o u b t e d  t h a t  t h e  
c o u r t s  h a v e  a p p l i e d  a n  i n c r e a s i n g l y  b r o a d  t e s t  
o f  c o n s t i t u t i o n a l  v a l i d i t y  i n  u p h o l d i n g  t h e  
e s t a b l i s h m e n t  o f  a d m i n i s t r a t i v e  t r i b u n a l s  w i t h -  
i n  p r o v i n c i a l  j u r i s d i c t i o n .  I n  g e n e r a l  te rnms,  
i t  may b e  s a i d  t h a t  i t  is  now o p e n  t o  t h e  
p r o v i n c e s  t o  i n v e s t  a d m i n i s t r a t i v e  b o d i e s  w i t h  
" j u d i c i a l  f u n c t i o n s "  as  p a r t  o f  a b r o a d e r  
pol i c y  s c  h e v e  . " 
T h e  C o u r t  t h e n  f o r m u l a t e d  a  t h r e e - s t e p  t e s t  to  b e  

a p p l i e d '  i n  d e t e r m i n i n g  w h e t h e r  p o w e r s  c o n f e r r e d  o n  a 

t r i b u n a l  b y  a P r o v i n c i a l  L e g i s l a t u r e  c o n s t i t u t e d  a n  

i n v a s i o n  o f  t h e  f e d e r a l  p o w e r  to  a p p o i n t  j u d g e s  u n d e r  

s .  9 6  o f  t h e  B.N.A. A c t .  I n  t h i s  r e g a r d  t h e  C o u r t  h a d  

t h e  f o l l o w i n g  t o  s a y :  

" T h e  j u r i s p r u d e n c e  s i n c e  J o h n  E a s t  l e a d s  o n e  t o  
c o n c l u d e  t h a t  t h e  t e s t  m u s t  now be f o r m u l a t e d  
i n  t h r e e  s t e p s .  T h e  f i r s t  i n v o l v e s  c o n s i d e r a -  
t i o n ,  i n  l i g h t  o f  t h e  h i s t o r i c a l  c o n d i t i o n s  
e x i s t i n g  i n  1 8 6 7 ,  o f  t h e  p a r t i c u l a r  p o w e r  or 
j u r i s d i c t i o n  c o n f e r r e d  u p o n  t h e  t r i b u n a l .  T h e  
q u e s t i o n  h e r e  is  w h e t h e r  t h e  power or  j u r i s d i c -  
t i o n  c o n f o r m s  t o  t h e  p o w e r  o r  j u r i s d i c t i o n  
e x e r c i s e d  b y  s u p e r i o r ,  d i s t r i c t  or c o u n t y  
c o u r t s  a t  t h e  t i m e  o f  C o n f e d e r a t i o n .  T h i s  
t e m p o r a r y  s e g r e g a t i o n ,  or  i s o l a t i o n ,  o f  t h e  



i m p u q n e d  p o w e r  is  n o t  f o r  t h e  p u r p o s e  o f  
t u r n i n g  h a c k  t h e  c l o c ~  a n d  r e s t o r i n g  T o r o n t o  
v .  Y o r k ,  a s  t h e  g o v e r n i n g  a u t h o r i t y ,  a n  
a p p r o a c h e d  d e p l o r e d  i n  M i s s i s s a u g a .  I t  i s  
r a t h e r  t h e  f i r s t  s t e p  i n  a t h r e e  s t e p  p r o c e s s .  

" I f  t h e  h i s t o r i c a l  e n q u i r y  l e a d s  t o  t h e  
c o n c l u s i o n  t h a t  t h e  power o r  j u r i s d i c t i o n  is 
n o t  b r o a d l y  c o n f o r m a b l e  to  j u r i s d i c t i o n  
f o r m e r l y  e x e r c i s e d  b y  s .  9 6  c o u r t s ,  t h a t  i s  t h e  
e n d  o f  t h e  ma t te r .  . . . I f ,  h o w e v e r ,  t h e  h i s -  
t o r i c a l  e v i d e n c e  i n d i c 2 t e s  t h a t  t h e  i m p u g n e d  
p o w e r  is i d e n t i c a l  o r  a n a l o g o u s  t o  a p o w e r  
e x e r c i s e d  b y  s .  9 6  c o u r t s  a t  C o n f e d e r a t i o n ,  
t h e n  o n e  m u s t  p r o c e e d  t o  t h e  s e c o n d  s t e p  o f  the 
e n q u i r y .  

" S t e p  t w o  i n v o l v e s  c o n s i d e r a t i o n  o f  t b c  
f u n c t i o n  w i t h i n  i t s  i n s t i t u t i o n a l  s e t t i n g  t o  
d e t e r m i n e  w h e t h e r  t h e  f u n c t i o n  i t s e l f  I s  
d i f f e r e n t  when v i e w e d  i n  t h a t  s e t t i n g .  I n  p a r -  
t i c u l a r ,  c a n  t h e  f u n c t i o n  s t i l l  b e  c o n s i d e r e d  
t o  be a  ' j u d i c i a l '  f u n c t i o n ?  I n  a d d r e s s i n g  t h e  
i s s u e  i t  i s  i m p o r t a n t  t o  k e e p  i n  m i n d  t h e  
f u r t h e r  s t a t e r . . e n t  b y  R a n d ,  J . ,  i n  D u p o n t  v .  
I n q l i s  t h a t  ' . . . i t  is  t h e  s u b j e c t  m a t t e r  r a t h e r  
t h a n  t h e  a p p a r a t u s  o f  a d j u d i c a t i o n  t h a t  is 
d e t e r m i n a t i v e ' .  T h u s  t h e  q u e s t i o n  o f  w h e t h e r  
a n y  p a r t i c u l a r  f u n c t i o n  is ' j u d i c i a l '  i s  n o t  to  
b e  d e t e r m i n e d  s i m p l y  o n  t h e  b a s i s  o f  p r o c e d u r a l  
t r a p p i n g s .  T h e  p r i m a r y  i s s u e  i s  t h e  n a t u r e  of 
t h e  q u e s t i o n  w h i c h  t h e  t r i b u n a l  is c a l l e d  u p o n  
t o  d e c i d e .  W h e r e  t h e  t r i b u n a l  is f a c e d  w i t h  a  
p r i v a t e  d i s p u t e  b e t w e e n  p a r t i e s ,  a n d  is c a l l e d  
u p o n  t o  a d j u d i c a t e  t h r o u g h  t h e  a p p l i c a t i o n  of a 
r e c o g n i z e d  b o d y  o f  r u l e s  i n  a m a n n e r  c o n s i s t e n t  
w i t h  f a i r n e s s  a n d  i m p a r t i a l i t y ,  t h e n ,  n o r m a l l y ,  
i t  i s  a c t i n g  i n  a ' j u d i c i a l  c a p a c i t y ' .  

" .  . . I f ,  a f t e r  e x a m i n i n g  t h e  i n s t i t u t i o n a l  
c o n t e x t ,  i t  b e c o m e s  a p p a r e n t  t h a t  t h e  p o w e r  is 
n o t  b e i n g  e x e r c i s e d  as  a  ' j u d i c i a l  p o w e r ,  ' t h e n  
t h e  e n q u i r y  n e e d  g o  n o  f u r t h e r ,  f o r  t h e  p o w e r  
w i t h i n  i t s  i n s t i t u t i o n a l  c o n t e x t ,  n o  l o n g e r  
c o n f o r m s  t o  a p o w e r  or j u r i s d i c t i o n  e x e r c i s a b l e  
b y  a s .  9 6  c o u r t  a n d  t h e  p r o v i n c i a l  s c h e m e  i s  
v a l i d .  On t h e  o t h e r  h a n d ,  i f  t h e  p o w e r  o r  
j u r i s d i c t i o n  is  e x e r c i s e d  i n  a j u d i c i a l  m a n n e r ,  
t h e n  i t  b e c o m e s  n e c e s s a r y  t o  p r o c e e d  t o  t h e  
t h i r d  a n d  f i n a l  s t e p  i n  t h e  a n a l y s i s  a n d  r e v i e w  
t h e  t r i b u n a l ' s  f u n c t i o n  a s  a w h o l e  i n .  o r d e r  t o  
a p p r a i s e  t h e  i m p u g n e d  f u n c t i o n  i n  i t s  e n t i r e  
i n s t i t u t i o n a l  c o n t e x t .  T h e  p h r a s e  - ' i t  is n o t  
t h e  d e t a c h e d  j u r i s d i c t i o n  o r  p o w e r  a l o n e  t h a t  



i s  t o  b e  c o n s i d e r e d  b u t  r a t h e r  i t s  s e t t i n g  i n  
t h e  i n s t i t u t i o n a l  a r r a n g e m e n t  i n  w h i c h  i t  
a p p e a r s '  - i s  t h e  c e n t r a l  c o r e  o f  t h e  j u d g e m e n t  
i n  Tomko. I t  i s  n o  l o n q e r  s u f f i c i e n t  s i m p l y  t o  
e x a m i n e  t h e  p a r t i c u l a r  p o w e r  o r  f u n c t i o n  
o f  a t r i b u n a l  and  a s k  w h e t h e r  t h i s  p o w e r  o r  
f u n c t i o n  was o n c e  e x e r c i s e d  by s .  9 6  c o u r t s .  
T h i s  w o u l d  be e x a m i n i n g  t h e  p o w e r  or f u n c t i o n  
i n  a  ' d e t a c h e d '  m a n n e r ,  c o n t r a r y  t o  t h e  
r e a s o n i n g  i n  Tomko. What m u s t  be  c o n s i d e r e d  
i s  t h e  ' c o n t e x t '  i n  w h i c h  t h i s  p o w e r  is 
e x e r c i s e d .  . . . I t  may be t h a t  t h e  i m p u g n e d  
' j u d i c i a l  p o w e r s '  a r e  m e r e l y  s u b s i d i a r y  or  
a n c i l l a r y  t o  g e n e r a l  a d m i n i s t r a t i v e  f u n c t i o n s  
a s s i g n e d  t o  t h e  t r i b u n a l . .  .o r  t h e  p o w e r s  may b e  
n e c e s s a r i l y  i n c i d e n t a l  t o  t h e  a c h i e v e m e n t  o f  a 
b r o a d e r  p o l i c y  g o a l  o f  t h e  l e g i s l a t u r e .  . . .  I n  
s u c h  a  s i t u a t i o n  t h e  g r a n t  o f  j u d i c i a l  p o w e r  t o  
p r o v i n c i a l  a p p o i n t e e s  is  v a l i d .  T h e  . s c h e m e  is 
o n l y  i n v a l i d  when t h e  a d j u d i c a t i v e  f u n c t i o n  is  
a  so le  or  c e n t r a l  f u n c t i o n  o f  t h e  t r i b u n a l  
( F a r r a h )  s o  t h a t  t h e  t r i b u n a l  c a n  b e  s a i d  t o  be 
o p e r a t i n g  ' l i k e  a  s .  9 6  c o u r t ' .  

The C o u r t  t h e n  r e v i e w e d  t h e  f u n c t i o n s  o f  t h e  

R e s i d e n t i a l  T e n a n c i e s  C o m m i s s i o n  i n  d e t a i l .  The  C o u r t  

n o t e d  t h a t  t h e  p r i m a r y  p u r p o s e  a n d  e f f e c t  o f  t h e  1 9 7 9  a c t  

w a s  t o  t r a n s f e r  j u r i s d i c t i o n  o v e r  a  l a r g e  a n d  i m p o r t a n t  

b o d y  o f  l a w  a f f e c t i n g  l a n d l o r d s  a n d  t e n a n t s  f r o m  t h e  

s .  9 6  c o u r t s ,  w h e r e  i t  h a d  b e e n  a d m i n i s t e r e d  s i n c e  C o n f e -  

d e r a t i o n ,  t o  a  p r o v i n c i a l l y  a p p o i n t e d  t r i b u n a l .  ?'he 

C o u r t  c o n c l u d e d  t h a t  t h e  p r i m a r y  ro le  o f  t h e  C o m m i s s i o n  

w a s  n o t  t o  a d m i n i s t e r  p o l i c y  or  to  c a r r y  o u t  

a d m i n i s t r a t i v e  f u n c t i o n s ,  b u t  w a s  to  a d j u d i c a t e .  T h e  

C o u r t  s t a t e d  t h a t :  

" I n  t h e  i n s t a n t  case  t h e  i m p u g n e d  p o w e r s  a r e  
t h e  n u c l e a r  c o r e  a r o u n d  w h i c h  o t h e r  p o w e r s  a n d  
f u n c t i o n s  a r e  c o l l e c t e d .  . . t h e  w h o l e  o f  a  
s .  9 6  c o u r t ' s  j u r i s d i c t i o n  i n  a  c e r t a i n  a r e a ,  
h o w e v e r  l i m i t e d ,  h a s  b e e n  t r a n s f e r r e d  t o  
p r o v i n c i a l l y  a p p o i n t e d  o f f i c i a l s  ." 



T h e  C o u r t  t h e r e f o r e  d e c l a r e d  t h a t  i n  t h e  p a r t i c u l a r  

c i r c u m s t a n c e s  t h e  s t a t u t o r y  p r o v i s i o n  c o n f e r r i n g  s u p e r i o r  

c o u r t  p o w e r s  u p o n  a  p r o v i n c i a l  t r i b u n a l  w a s  u l t r a  v i r e s  

a n d  t h e r e f o r e  i n v a l i d .  

I n  t h e  i n s t a n t  case  t h e  B o a r d  is b e i n g  a s k e d  by a  

n u m b e r  o f  A p p l i c a n t s  t o  d e t e r m i n e  f a i r ,  j u s t  a n d  e q u i t -  

ab l e  c o m p e n s a t i o n  u n d e r  s e c t i o n  2 1 ,  s u b s e c t i o n s  2 a n d  3 

o f  t h e  A c t .  B e f o r e  t h e  B o a r d  c a n  make  s u c h  d e t e r m i n a -  

t i o n ,  i t  m u s t  a s c e r t a i n  w h a t  t h e  s u b s i s t i n g  r i g h t s  o f  t h e  

p a r t i e s  a r e  a n d  i n  o r d e r  t o  d o  t h i s ,  i t  m u s t  a s c e r t a i n  i f  

t h e r e  a r e  v a l i d  a g r e e m e n t s  i n  e f f e c t .  I f  t h e  a g r e e m e n t s  

a r e  v a l i d  t h e  B o a r d  h a s  n o  j u r i s d i c t i o n  t o  d e t e r m i n e  

c o m p e n s a t i o n  i n  r e s p e c t  o f  t h e s e  A p p l i c a n t s .  I n  s h o r t ,  

t h e  i s s u e  i s :  d o e s  t h e  B o a r d  h a v e  j u r i s d i c t i o n  t o  

d e t e r m i n e  t h e  v a l i d i t y  o f  a w r i t t e n  c o n t r a c t ,  a p o w e r  

u s u a l l y  r e p o s i n g  i n  a s .  9 6  c o u r t .  

T h e  B o a r d ' s  p o w e r s  w e r e  r e v i e w e d  a t  s o m e  l e n g t h  by 

t h e  ~ i v i s i o n a l  C o u r t  i n  U n i o n  Gas L i m i t e d  v .  T o w n s h i p  o f  - 
Dawn 1 5  0. R .  ( 2 d )  7 2 2 .  T h e  j u d g m e n t  o f  t h e  C o u r t  was 

d e l i v e r e d  b y  K e i t h ,  J .  A t  p a g e  7 3 1 ,  he  s t a t e s :  

" I n  my v i e w  t h i s  s t a t u t e  m a k e s  i t  c r y s t a l  c l e a r  
t h a t  a l l  m a t t e r s  r e l a t i n g  t o  o r  i n c i d e n t a l  t o  
t h e  p r o d u c t i o n ,  d i s t r i b u t i o n ,  t r a n s m i s s i o n  o r  
s t o r a g e  o f  n a t u r a l  g a s ,  i n c l u d i n g  t h e  s e t t i n g  
o f  r a t e s ,  l o c a t i o n  o f  l i n e s  a n d  a p p u r t e n a n c e s ,  
e x p r o p r i a t i o n  o f  n e c e s s a r y  l a n d s  a n d  e a s e m e n t s ,  
a r e  u n d e r  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  O n t a r i o  
E n e r g y  B o a r d  . . . " 
I n  t h e  B o a r d ' s  v i e w  i t  c a n n o t  be s a i d ,  a s  w a s  s a i d  

i n  T h e  R e s i d e n t i a l  T e n a n c i e s  c a s e  t h a t :  



" .  . . t h e  i m p u g n e d  powers a r e  t h e  n u c l e a r  core 
a r o u n d  w h i c h  o t h e r  p o w e r s  a n d  f u n c t i o n s  a r e  
c o l l e c t e d " .  

T h e  R o a r d  a l s o  ' f i n d s  c o m f o r t  i n  w o r d s  o f  

P e n n e l l ,  J .  i n  W e l l i n g t o n  a l r e a d y  r e f e r r e d  to .  - 

I n  t h e  B o a r d ' s  o p i n i o n  t h e  e x e r c i s e  o f  t h e  p o w e r  t o  

d e t e r m i n e  t h e  v a l i d i t y  o f  a c o n t r a c t  f o r  p u r p o s e s  o f  

s e c t i o n  2 1 ,  s u b s e c t i o n  2 a n d  3 o f  t h e  A c t ,  is a p o w e r  

w h i c h  " i s  m e r e l y  a n  a d j u n c t  o f ,  or a n c i l l a r y  t o ,  a 

b r o a d e r  a d m i n i s t r a t i v e  or  r e g u l a t o r y  s t r u c t u r e . "  

A c c o r d i n g  t o  T h e  R e s i d e n t i a l  T e n a n c i e s  case  o n l y  i f  t h e  -- - 

i m p u g n e d  power f o r m s  a d o m i n a n t  a s p e c t  o f  t h e  f u n c t i o n  o f  

t h e  t r i b u n a l  i s  t h e  c o n f e r r a l  o f  s u c h  p o w e r  u l t r a  v i r e s .  

B a s e d  o n  t h e  d e c i s i o n s  i n  t h e  W e l l i n g t o n  case a n d  

T h e  R e s i d e n t i a l  T e n a n c i e s  c a s e ,  t h e  R o a r d  c o n c l u d e s  t h a t  

i t  d o e s  h a v e  t h e  p o w e r ,  a s  p a r t  o f  i t s  b r o a d e r  a d m i n i s -  

t r a t i v e  f u n c t i o n ,  t o  d e t e r m i n e  t h e  v a l i d i t y  o f  c o n t r a c t s  

f o r  p u r p o s e s  o f  m a k i n g  a  d e t e r m i n a t i o n  u n d e r  s e c t i o n  2 1 ,  

s u b s e c t i o n s  2 a n d  3 o f  t h e  A c t .  



E f f e c t  of S e c t i o n  2 2  o f  t h e  A c t  -- 

M r .  G i f f e n  a r q u e d  t h a t  a n y  a g r e e m e n t  r e l a t i n g  t o  cjas 

s t o r a g e  r i g h t s  i n  t h e  B e n t p a t h  P o o l  t h a t  was  s i g n e d  a f t e r  

J a n u a r y  1, 1 9 6 5 ,  is i n v a l i d  b e c a u s e  i t  had n o t  r e c e i v e d  

B o a r d  a p p r o v a l  u n d e r  s e c t i o n  2 2 ,  s u b s e c t i o n  2 ,  o f  t h e  

A c t .  

A t  t h e  t i m e  t h e  G a s  S t o r a g e  A g r e e m e n t s  were s i g n e d  

i n  1 9 7 0 ,  s e c t i o n  2 2 ( 2 )  r e a d  a s  f o l l o w s :  

"No s t o r a g e  c o m p a n y  s h a l l  o n  o r  a f t e r  tile f i r s t  
d a y  o f  J a n u a r y  1 9 6 5 ,  e n t e r  i n t o  any  a g r e e m e n t  
o r  r e n e w  a n y  a g r e e m e n t  w i t h  a t r a n s m i t t e r  or 
d i s t r i b u t o r  w i t h  r e s p e c t  to t h e  s t o r a g e  o f  gas 
u n l e s s ,  

( a )  t h e  p a r t i e s  t o  t h e  a q r e e m e n t  o r  
r e n e w a l  ; 

( b )  t h e  p e r i o d  for  w h i c h  t h e  
a q r e e m e n t  o r  r e n e w a l  is  t o  be  i n  
o p e r a t i o n ;  a n d  

( c )  t h e  s t o r a g e  t h a t  is s u b j e c t  t o  
t h e  a g r e e m e n t  o r  r e n e w a l ,  

h a v e  f i r s t  b e e n  a p p r o v e d  by  t h e  B o a r d  w i t h  or 
w i t h o u t  a h e a r i n g . "  

I n  1 9 7 3  this s u b s e c t i o n  w a s  a m e n d e d  b y  s e c t i o n  7 o f  

The O n t a r i o  E n e r g y  B o a r d  Amendment  A c t ,  1 9 7 3 .  The  amend- 

m e n t  s t r u c k  o u t  t h e  w o r d s  " a  t r a n s m i t t e r  or d i s t r i b u t o r "  

a n d  i n s e r t e d  i n  l i e u  t h e r e c f  " a n y  p e r s o n " .  

The B o a r d  is of t h e  a p i n i o n  t h a t  s e c t i o n  2 2 ,  

s u b s e c t i o n  2  i s  n o t  a p p l i c a b l e  t o  t h e  i s s u e s  b e f o r e  i t .  

The a g r e e m e n t s  b e f o r e  t h e  B o a r d  d e a l  w i t h  p r o p e r t y  r i g h t s  

i n  g a s  s t o r a g e  f a c i l i t i e s  a n d  n o t  w i t h  t h e  m a t t e r  o f  

s t o r a g e  o f  q a s  f o r  o t h e r s  w h i c h  is t h e  s u b j e c t  m a t t e r  of 

s u b s e c t i o n  2  o f  s e c t i o n  22 .  



T h e  P l e a  o f  Non e s t  f a c t u m  

E x h i b  . t  3 4  i r l  t h e s e  p r o c e e d i n g s  c o n t ;  i n s  t h e  i n d i v i - .  

d u a l  p r e - f  : l e d  e v ;  d e n c e  of Yessrs. K i n l p e ,  McFaddc4n,  

Poma j b a  , R i c h a r d s ,  T u r n e r  and  T h o m p s o n .  l ' h e  p r e -  f i l e d  

t e s t i m o n y  was s u p y ) l e m e n t e d  by  e v i d e n c e  g i v e n  a t  t h e  

h e a r i n q  b y  e a c h  o f  t h e s e  A p p 1 i c a n t . s  w i t h  t h e  e x c e p t i o n  of 

Mr. T u r n e r .  I n  t h e  c a s e  of t h e  T u r n e r s ,  Mrs. T u r n e r  

a d o p t e d  t h e  e v i d e n c e  o f  h e r  h u s b a n d  a n d  g s v e  t e s t i m o n y  i n  

h i s  p l a c e .  ( T h e  B o a r d  had  b e e n  i n f o r m e d  t h a t  Mr. T u r n e r  

w a s  too i l l  t o  t e s t i f y  a n d  a l t h o u g h  Mr. G i f f e n  u n d e r t o o k  

t o  p r o v i d e  a  m e d i c a l  c e r t i f i c a t e  t o  t h a t  e f  E e c t ,  n o n e  was 

p r o d u c e d  d u r i n g  t h e  p r o c e e d i n g s .  ) 

G e n e r a l l y ,  t h e  p a t t e r n  o f  t h e  p r e - f i l e d  e - ~ i d e n c e  w a s  

t h a t  t h e  l a n d o w n e r s  h a d  n o t  known t h a t  t h e y  were e x e c u t -  

i n g  a g a s  s t o r a g e  l e a s e  a n d  t h a t  t h e y  h a d  r e l i e d  upon t h e  

r e p r e s e n t a t i o n s  o f  Mr. J .  W. Thompson o f  U n i o n  as t o  t h e  

n a t u r e  o f  t h e  d o c u m e n t s .  

Mr. G i f f e n  e n t e r e d  a p l e a  o f  non e s t  f a c t u m  on  t h e i r  

b e h a l f  a n d  i n  a d d i t i o n  a l l e g e d  m i s r e p r e s e n t a t i o n  a n d  

u n c o n s c i o n a b i l i t y  on  t h e  p a r t  o f  Mr. T h o m p s o n  a n d  Union  

i n  t h e i r  d e a l i n g s  w i t h  t h e s e  A p p l i c a n t s .  

I t  a p p e a r s  t h a t  a t  t h e  p r e s e n t  t i m e  t h e  l a w  i n  

O n t a r i o  is a s  s e t  o u t  i n  t h e  d e c i s i o n  of t h e  S u p r e m e  

C o u r t  o f  C a n a d a  i n  P r u d e n t i a l  T r u s t  Co. v .  C u g n e t  e t  a 1  - 

(1956), S . C . R .  9 1 5 ;  5 D.L.R. ( 2 d )  1. T h i s  i s  t h e  

c o n c l u s i o n  r e a c h e d  by t h e  O n t a r i o  C o u r t s ,  a l b e i t  s o m e w h a t  



r e l u c t a n t l y  i n  b o t h  H o r v a t h  v .  Young ( l 9 8 O ) ,  1 5  11. P . R .  -- 

2 6 6 ,  a n d  M a r v c o  C o l o u r  R e s e a r c h  L i m i t e d  v .  Ha r r i s  e t  a1 

( 1 9 8 0 ) ,  1 0 7  D.L.R. ( 3 d )  6 3 2 .  

The  u n r e f u t e d  e v i d e n c e  i n  t h e  C u g n e t  c a s e  was t h a t  a 

M r .  H u n t e r  c a l l e d  u p o n  Edward C u g n e t  a t  h i s  home a n d  t o l d  

h i m  t h a t  he  w a n t e d  a n  o p t i o n  i n  r e s p e c t  o f  c e r t a i n  

m i n e r a l  r i g h t s  a n d  o f f e r e d  t o  p a y  M r .  C u c j n e t  $ 3 2  o n  e a c h  

q u a r t e r  s e c t i o n  f o r  a n  o p t i o n  t o  t a k e  a p e t r o l e u m  a n d  

n a t u r a l  g a s  l e a s e ,  s u c h  l e a s e  t o  t a k e  e f f e c t  u p o n  t h e  

e x p i r a t i o n  o f  the l e a s e s  p r e v i o u s l y  g r a n t e r ?  t o  o t h e r  

companies, a n d  a f u r t h e r  $ 3 2  y e a r l y  r e n t a l  f o r  e a c h  

q u a r t e r  s e c t i o n  when t h e  o p t i o n  was e x e r c i s e d  and  t h e  

p e t r o l e u m  a n d  n a t u r a l  g a s  l e a se  g r a n t e d .  A f t e r  a p p a r -  

e n t l y  a s h o r t  c o n v e r s a t i o n  Mr. C u g n e t  s i g n e d  a d o c u m e n t  

e n t i t l e d  " a s s i g n m e n t "  w h e r e i n  h e  t r a n s f e r r e d  a n  u n d i v i d e d  

o n e - h a l f  i n t e r e s t  i n  a l l  p e t r o l e u m ,  n a t u r a l  g a s  a n d  

r e l a t e d  h y d r o c a r b o n s  i n  a n d  u n d e r  h i s  l a n d s ,  s u b j e c t  t o  

a p e t r o l e u m  a n d  n a t u r a l  q a s  l e a s e  c o v e r i n g  t h e  s a i d  

l a n d s ,  a n d  a g r e e d  t o  d e l i v e r  a  r e g i s t e r a b l e  t r a n s f e r  o f  

s u c h  i n t e r e s t .  H e  a l s o  g r a n t e d  a n  e x c l u s i v e  o p t i o n  t o  

a c q u i r e  a p e t r o l e u m  a n d  n a t u r a l  g a s  l e a s e  c o v e r i n g  t h e  

s a i d  l a n d s  f o r  a t e r m  o f  9 9  y e a r s  a n d  a t  the same time 

e x e c u t e d  a t r a n s f e r  i n  f a v o u r  of  P r u d e n t i a l  of a n  

u n d i v i d e d  o n e - h a l f  i n t e r e s t  i n  a l l  m i n e r a l  r i g h t s ,  

e x c l u d i n g  c o a l .  

I n  t h e  C u g n e t  c a s e ,  N o l a n ,  J .  d e t e r m i n e d  t h a t  t h e  

p r i n c i p l e  c o n t a i n e d  i n  C a r l i s l e  & C u m b e r l a n d  B a n k i n g  v .  

B r a g q  [ 1 9 1 1 1  1 K . B .  4 8 9  s h o u l d  he a p p l i e d  r a t h e r  t h a n  t h e  



o n e  c o n t a i n e d  i n  t h e  c a s e  of H o w a t s o n  v .  Webb [ 1 9 0 8 ]  1 
--7 

Ch. 1. The  p r i n c i p l e  i n  t h e  C a r l i s l e  c a s e  is s t a t e d  i n  

t h e  j u d g m e n t  o f  B u c k l e y ,  L.J. as f o l l o w s :  

" T h e  t r u e  way o f  a s c e r t a i n i n g  w h e t h e r  a d e e d  i s  
a m a n ' s  d e e d  i s ,  I c o n c e i v e ,  t o  s e e  w h e t h e r  h e  
a t t a c h e d  h i s  s i g n a t u r e  w i t h  t h e  i n t e n t i o n  t h a t  
t h a t  w h i c h  p r e c e d e d  h i s  s i g n a t u r e  s h o u l d  b e  
t a k e n  t o  b e  h i s  a c t  a n d  d e e d .  I t  i s  n o t  n e c e s -  
s a r i l y  e s s e n t i a l  t h a t  he  s h o u l d  know w h a t  t h e  
d o c u m e n t  c o n t a i ' n s :  h e  may h a v e  b e e n  c o n t e n t  t o  
make i t  h i s  a c t  and  d e e d ,  w h a t e v e r  i t  c o n t a i n e d ;  
h e  may h a v e  r e l i e d  o n  t h e  p e r s o n  who b r o u g h t  i t  
t o  h i m ,  a s  i n  a  c a s e  w h e r e  a  m a n ' s  s o l i c i t o r  
b r i n g s  him a d o c u m e n t ,  s a y i n g  " t h i s  is a 
c o n v e y a n c e  o f  y o u r  p r o p e r t y , "  or " t h i s  is y o u r  
l e a s e  ," a n d  h e  d o e s  n o t  i n q u i r e  w h a t  c o v e n a n t s  
i t  c o n t a i n s ,  or w h a t  t h e  r e n t  r e s e r v e d  i s ,  o r  
w h a t  o t h e r  m a t e r i a l  p r o v i s i o n s  i n  i t  a r e ,  b u t  
s i g n s  i t  a s  h i s  a c t  a n d  d e e d ,  i n t e n d i n g  t o  
e x e c u t e  t h a t  i n s t r u m e n t ,  care less  o f  i t s  
c o n t e n t s ,  i n  t h e  s e n s e  t h a t  h e  i s  c o n t e n t  to  be 
bound  b y  t h e m  w h a t s o e v e r  t h e y  a r e .  I f ,  on  t h e  
o t h e r  h a n d ,  h e  is m a t e r i a l l y  m i s l e a d  a s  to  t h e  
c o n t e n t s  o f  t h e  d o c u m e n t ,  t h e n  h i s  mind  d o e s  n o t  
g o  w i t h  h i s  p e n .  I n  t h a t  case  i t  is  n o t  h i s  
d e e d .  A s  t o  w h a t  a m o u n t s  t o  m a t e r i a l l y  
m i s l e a d i n g  t h e r e  is o f  c o u r s e  a  q u e s t i o n . "  

The Ca r l i s l e  c a s e  h a s  b e e n  o v e r r u l e d  b y  t h e  House  o f  

L o r d s  i n  - S a u n d e r s  v .  A n g l i a  B u i l d i n g  S o c i e t y  [ 1 9 7 1 ]  A.C. 

1 0 0 4 .  N e v e r t h e l e s s  b o t h  t h e  H o r v a t h  c a s e  a n d  t h e  M a r v c o  

c a s e  h a v e  h e l d  t h a t  t h e  C a r l i s l e  case  c o n t i n u e s  t o  

a p p l y .  T h e  q u e s t i o n  b e f o r e  t h e  B o a r d  t h e r e f o r e  i s ,  d i d  

t h e  A p p l i c a n t  know t h e  n a t u r e  a n d  c h a r a c t e r  o f  t h e  

d o c u m e n t  w h i c h  h e  s i g n e d ,  t h a t  i s ,  d i d  h e  know h e  w a s  

l e a s i n g  h i s  g a s  s t o r a g e  r i g h t s  a n d  was t h a t  h i s  

i n t e n t i o n .  

The d o c u m e n t  w h i c h  e a c h  p a r t y  e x e c u t e d  c o n s i s t e d  

f i r s t  o f  a  s e v e n  p a g e  d o c u m e n t  e n t i t l e d  i n  b o l d  t y p e  " G a s  

S t o r a g e  A g r e e m e n t "  t o  w h i c h  was  a t t a c h e d  a n  e i g h t  p a g e  



d o c u m e n t  e n t i t l e d  "Lease a n d  G r a n t "  a n d  a n o t h e r  e i g h t  

p a g e  d o c u m e n t  e n t  i t l e d  "Gas  S t o r a g e  L e a s e  A g r e e m e n t . "  

T h e  t i t l e  of e a c h  of tile a t t a c h e d  docclrnents  is i n  b o l d  

t y p e  and  w i t h  t h e  poss i l - ,1e  e x c e p t  i o n  o f  T k l u g l a s  ? ? c F a d d e n  

a n d  Mrs. T u r n e r  t h e  f i r s t :  paqe  o f  e a c h  wa: i n i t i c : l l e d  b y  

t h e  A p p l i c a n t ,  ancl h i s  wife when n e c e s s a r } . ,  T h e  two 

a t t a c h e d  d o c u m e n t s  a r e  r e f e r r e d  to  i n  c l a u s e s  3 itnci 4 o f  

t h e  G a s  S t o r a g e  A g r e e m e n t .  

I t  s h o u l d  be n o t e d  t h a t  t h e  f l r s t  L ~ a g e  of t h e  G a s  

S t o r a g e  A g r e e m e n t  had  b e e n  c o m p l e t e d  by [ J n i o n  p r i o r  t o  

p r e s e n t a t i o n  i n  t h a t  t h e  n a m e s  o f  t h e  l e s s o r s  h a d  b e e n  

t y p e d  i n  a s  w e l l  a s  t h e  d e s c r i p t i o n  o f  t h e  p r o p e r t i e s ,  

s p e c i f i c  r e f e r e n c e  t o  t h e  u n d e r l y i n r j  I m p e r i a l  o i l  a n d  g a s  

l e a s e  a f f e c t i n g  the p r o p e r t y  a n d  t h e  a m o u n t  of c o n s i d e r a -  

t i o n  p a i d .  P a g e  2 o f  t h e  s a i d  a g r e e m e n t  a l s o  h a d  t y p e d  

i n  t h e  a n n u a l  r e n t a l  r a t e .  T h e  L e a s e  a n d  G r a n t  a n d  t h e  

G a s  S t o r a g e  L e a s e  A g r e e m e n t  were i n c o m p l e t e  as  n o  n a m e s  

o r  p r o p e r t y  d e s c r i p t i o n s  h a d  been i n s e r t e d .  

T h e  G a s  S t o r a g e  A g r e e m e n t  c o n t a i n s  1 4  c l a u s e s  i n  

a l l .  The f i r s t  c l a u s e  w h i c h  a p p e a r s  i n  p a r t  o n  p a g e  1 

r e a d s  a s  f o l l o w s :  

" 1 .  S u b j e c t  t o  t h e  t h i r d  p a r t y  l e a s e ,  

( a )  t h e  L e s s o r  d o e s  h e r e b y  demise  a n d  l e a s e  
u n t o  t h e  L e s s e e ,  i t s  s u c c e s s o r s  a n d  
a s s i g n s ,  a l l  s t r a t a ,  f o r m a t i o n s  a n d  
h o r i z o n s  i n  and  u n d e r  t h e  s u r f a c e  of t h e  
s a i d  l a n d s  t o g e t h e r  w i t h  t h e  e x c l u s i v e  
r i g h t s  t o  b r i n g  g a s  f r o m  a n y  s o u r c e  
o b t a i n e d  i n t o ,  t o  i n t r o d u c e ,  t o  i n j e c t  a n d  
t o  s to re  s u c h  g a s  a t  w i l l  i n  a l l  or  a n y  
p a r t  o r  p a r t s  o f  s u c h  s t r a t a ,  f o r m a t i o n s  



a n d  h o r i z o n s  and  t o  k e e p  or  remove  a t  w i l l  
a l l  or  a n y  p a r t  o f  s u c h  g a s  b y  pumping  o r  
o t h e r w i s e  t h r o u g h  a n y  w e l l  owned by t h e  
L e s s e e  naw e x i s t i n g  or h e r e a f t e r  d r i l l e d  
i n  t h e  s a i d  l a n d s  or i n  l a n d s  a d j o i n i n g  
t h e  s a i d  l a n d s  o r  i n  t h e  v i c i n i t y  t h e r e o f  
a n d  w i t h  t h e  e x c l u s i v e  r i g h t  t o  u s e  s u c h  
s t r a t a ,  f o r m a t i o n s  dnd h 2 r i z o n s  f o r  t h e  
p r o t e c t i 2 n  o f  g a s  s t 3 r e d  i n  t h e  s a i d  l a n d s  
a n d / o r  w i t h i n  a g a s  s t o r a g e  a r e a  d e s i g -  
n a t e d  b y  l a w  o f  w h i c h  t h e  s a i d  l a n d s  are  
p a r t  , 

( b )  t h e  L e s s o r  a l s o  g r a n t s  a n d  c o n f i r i n s  u n t o  
t h e  L e s s e e  t h e  r i g h t  f r o m  time t o  time a n d  
a t  a l l  times t o  e n t e r  u p o n  t h e  s a i d  l a n d s  
t o  d r i l l  w e l l s ,  t o  r e w o r k ,  o p e r a t e  o r  
a b a n d o n  a n y  and  a l l  w e l l s  h e r e a f t e r  
d r i l l e d  b y  t h e  L e s s e e  i n  t h e  s a i d  l a n d s ,  
t o  l a y  d o w n ,  c o n s t r u c t ,  o p e r a t e ,  m a i n t a i n ,  
i n s p e c t ,  r e m o v e ,  r e p l a c e ,  r e c o n s t r u c t ,  
k e e p  a n d  u s e  p i p e s ,  p i p e l i n e s ,  w e l l - h e a d s ,  
t a n k s ,  s t a t i o n s ,  s t r u c t u r e s  a n d  e q u i p m e n t  
n e c e s s a r y  or i n c i d e n t a l  t o  t h e  o p e r a t i o n s  
o f  t h e  L e s s e e  u n d e r  t h i s  A g r e e m e n t  a n d  
i n c l u d i n g  e q u i p m e n t  n e c e s s a r y  f o r  t h e  
c a t h o d i c  p r o t e c t i o n  o f  t h e  L e s s e e ' s  
p i p e l i n e s ,  w e l l s  o r  w e l l - h e a d  e q u i p m e n t  a t  
a n y  t i m e  h e r e a f t e r  l o c a t e d  on  o r  i n  t h e  
s a i d  l a n d s ,  t o g e t h e r  w i t h  t h e  r i g h t  o f  
e n t r y  u p o n  a n d  o f  u s i n g  a n d  o c c u p y i n g  so 
much o f  t h e  s u r f a c e  o f  t h e  s a i d  l a n d s  a s  
may b e  n e c e s s a r y  or  c o n v e n i e n t  to c a r r y  o n  
s u c h  o p e r a t i o n s  a n d  t o g e t h e r  w i t h  t h e  
r i g h t  t o  f e n c e  i n  a n y  p o r t i o n  o f  t h e  
s u r f a c e  o f  t h e  s a i d  l a n d s  so u s e d  by t h e  
L e s s e e  . I '  

C l a u s e  2 p r o v i d e s  t h a t  t h e  term o f  t h e  a g r e e m e n t  i s  

f o r  t e n  y e a r s  s u b j e c t  t o  f u r t h e r  a u t o m a t i c  r e n e w a l  f o r  a 

f u r t h e r  t e n  y e a r s  o n  t h e  same t e r m s  a n d  c o n d i t i o n s  

i n c l u d i n g  t h e  r i g h t  t o  f u r t h e r  r e n e w a l .  

C l a u s e  6 p r o v i d e s  t h a t  t h e  L e s s o r s  w i l l  n o t  o p p o s e  

a n y  d e s i g n a t i o n  o f  t h e  p r o p e r t y  a s  a  s t o r a g e  a r e a .  

C l a u s e  7 p r o v i d e s  t h a t  i n  t h e  e v e n t  t h a t  a  L e a s e  a n d  

G r a n t  a n d  a  Gas S t o r a g e  L e a s e  A g r e e m e n t  a r e  n o t  e n t e r e d  

i n t o  b y  t h e  p a r t i e s ,  t h e  G a s  S t o r a g e  A g r e e m e n t  c o n t i n u e s  

to  a p p l y  a t  t h e  same r e n t a l .  



T h e  G a s  S t o r a q e  L e a s e  A q r e e m e n t  c o n t a i n s  a number  o f  

p r o v i s i o n s  s i g n i f i c a n t l y  d i f f e r e n t  f r o m  t h o s e  i n  t h e  Gas 

S t o r a g e  A q r e e m e n t .  Of  p a r t i c u l a r  i m p o r t a n c e  a re  c l a u s e s  

3 ,  4 a n d  6 ( b )  w h i c h  a r e  se t  o u t  b e l o w :  

"3 .  The L e s s e e  s h a l l  n o t  i n j e c t  g a s  f o r  
s t o r a g e  i n t o  t h e  s a i d  l a n d s  u n d e r  t h i s  A g r e e -  
m e n t  o r  u s e  t h e  s a i d '  l a n d s  f o r  t h e  p r o t e c t i o n  
o f  qas  s t o r e d  w i t h i n  a g a s  s t o r a g e  a r e a  d e s i g -  
n a t e d  by l a w  o f  w h i c h  t h e  s a i d  l a n d s  a r e  p a r t ,  
u n t i l  i t  h a s  g i v e n  t h e  L e s s o r  a t  l e a s t  t e n  ( 1 0 )  
d a y s  a d v a n c e  w r i t t e n  n o t i c e  ( " t h e  i n j e c t i o n  
n o t i c e " )  s p e c i f y i n g ,  

( a )  t h e  d a t e  upon  w h i c h  t h e  s a i d  l a n d s  w i l l  
f i r s t  be u s e d  f o r  t h e  i n j e c t i o n ,  s t o r a g e  
a n d  r e m o v a l  o f  g a s  or t h e  p r o t e c t i o n  o f  
g a s  s t o r e d  w i t h i n  a g a s  s t o r a q e  a r ea  
d e s i g n a t e d  b y  l a w  o f  w h i c h  t h e  s a i d  l a n d s  
a r e  p a r t ;  

( b )  t h e  a m o u n t  o f  a d d i t i o n a l  a c r e a g e  r e n t a l  
p e r  a c r e  p e r  annum t h e  L e s s e e  is w i l l i n g  
t o  p a y  t o  t h e  L e s s o r  i n  r e s p e c t  o f  t h e  u s e  
or  u s e s  m e n t i o n e d  i n  p a r a g r a p h  ( a )  ; 

t h e  t o t a l  s u r f a c e  a c r e a g e  o f  t h e  d e s i g -  
n a t e d  g a s  s t o r a g e  a rea  o f  w h i c h  t h e  s a i d  
l a n d s  are  p a r t ,  t h e  t o t a l  s u r f a c e  a c r e a g e  
o f  t h e  p a r t i c i p a t i n g  a r e a  o f  t h e  s a i d  
d e s i g n a t e d  g a s  s t o r a q e  a r e a  ( " t h e  p a r t i c i -  
p a t i n g  a c r e a g e " ,  m e a n i n g  t h e  s u r f  ace 
a c r e a g e  o f  t h e  e s t i m a t e d  p r o d u c t i v e  a r e a  
o f  t h e  g a s  s t o r a g e  pool c o n t a i n e d  w i t h i n  
t h e  s a i d  d e s i g n a t e d  g a s  s t o r a g e  a r e a ) ,  
" t h e  L e s s o r ' s  p a r t i c i p a t i n g  a c r e a g e " ,  
m e a n i n g  t h e  n u m b e r  o f  s u r f a c e  a c r e s  o f  t h e  
s a i d  l a n d s  c o n t a i n e d  i n  t h e  p a r t i c i p a t i n g  
a c r e a g e  o f  t h e  P o o l ,  a n d ,  t h e  t o t a l  v o l u m e  
o f  r e s i d u a l  g a s  a b o v e  a r e s e r v o i r  p r e s s u r e  
o f  5 0  p . s . i . a .  b o t t o m - h o l e  o n  t h e  d a t e  
m e n t i o n e d  i n  p a r a g r a p h  ( a )  i n  t h e  s t o r a g e  
p o o l  c o n t a i n e d  w i t h i n  t h e  s a i d  d e s i g n a t e d  
g a s  s t o r a g e  a r e a ,  a n d ,  

( d )  t h e  , a m o u n t  o f  a n  o f f e r  t o  p u r c h a s e  f r o m  
t h e  L e s s o r  ( " t h e  p u r c h a s e  p r i c e " )  t h e  
L e s s o r ' s  r o y a l t y  i n t e r e s t  i n  a n y  r e s i d u a l  
g a s  i n  t h e  s a i d  l a n d s  o n  t h e  d a t e  



m e n t i o n e d  i n  p a r a g r a p h  ( a )  a b o v e  a  reser- 
v o i r  p r e s s u r e  o f  5 0  p . s . i . a .  b o t t o m - h o l e  
a t  a p r i c e  o f  2 c e n t s  p e r  m . c . f .  s u c h  
i n t e r e s t  t o  b e  t h a t  p e r c e n t a g e  o f  t h e  
t o t a l  v o l u m e  o f  r e s i d u a l  g a s  a b o v e  t h e  
r e s e r v o i r  p r e s s u r e  a f o r e s a i d  o n  t h e  d a t e  
a b o v e  m e n t i o n e d  i n  t h e  s t o r a g e  p o o l  
c o n t a i n e d  w i t h i n  t h e  d e s i g n a t e d  g a s  
s t o r a g e  a r e a  o f  w h i c h  t h e  s a i d  l a n d s  a re  
p a r t ,  w h i c h  t h e  L e s s o r ' s  p a r t i c i p a t i n g  
a c r e a g e  o n  s u c h  d a t e  b e a r s  to  t h e  t o t a l  
p a r t i c i p a t i n g  a c r e a g e  i n  s u c h  d e s i g n a t e d  
g a s  s t o r a g e  a r e a ,  t a k e n  o n  a  s u r f a c e  
a c r e a g e  b a s i s .  

4.  Upon r e c e i p t  o f  t h e  i n j e c t i o n  n o t i c e ,  t h e  
L e s s o r  s h a l l  w i t h i n  t h i r t y  ( 3 0 )  d a y s  a d v i s e  t h e  
L e s s e e  i n  w r i t i n g  t h a t  h e  d i s p u t e s  a n y  or a l l  
o f  t h e  a d d i t i o n a l  a c r e a g e  r e n t a l ,  t h e  p a r t i c i -  
p a t i n g  a c r e a g e ,  t h e  L e s s o r ' s  p a r t i c i p a t i n g  
a c r e a g e  o r  t h e  t o t a l  v o l u m e  o f  r e s i d u a l  g a s  
s p e c i f i e d  i n  t h e  i n j e c t i o n  n o t i c e  a n d  i n  
d e f a u l t  o f  s u c h  n o t i c e  o f  d i s p u t e ,  t h e  L e s s o r  
s h a l l  b e  deemed  t o  h a v e  a g r e e d  to  s u c h  m a t t e r s  
a s  s p e c i f i e d  i n  t h e  i n j e c t i o n  n o t i c e  a n d  t h e  
same s h a l l  become f i n a l  a n d  b i n d i n g  u p o n  t h e  
L e s s o r  a n d  t h e  L e s s e e .  I n  t h e  e v e n t  t h a t  t h e  
L e s s o r  g i v e s  s u c h  n o t i c e  o f  d i s p u t e ,  t h e n  a n y  
o f  t h e  i tems o f  t h e  a d d i t i o n a l  a c r e a g e  r e n t a l ,  
t h e  p a r t i c i p a t i n g  a c r e a g e ,  t h e  L e s s o r ' s  
p a r t i c i p a t i n g  a c r e a g e  o r  t h e  t o t a l  v o l u m e  o f  
r e s i d u a l  g a s  so d i s p u t e d  s h a l l  be  d e t e r m i n e d  b y  
a r b i t r a t i o n  i n  t h e  m a n n e r  p r o v i d e d  f o r  i n  T h e  
O n t a r i o  E n e r g y  B o a r d  A c t ,  1 9 6 4  a n d  t h e  
R e g u l a t i o n s  t h e r e u n d e r  or u n d e r  a n y  A c t  o r  
R e g u l a t i o n s  i n  a m e n d m e n t  o r  s u b s t i t u t i o n  
t h e r e f o r ,  w i t h  r i g h t  o f  a p p e a l  as  t h e r e i n  
p r o v i d e d  f o r .  

6. From a n d  a f t e r  t h e  d a t e  s p e c i f i e d  i n  t h e  
i n j e c t i o n  n o t i c e ,  

( b )  t h e  L e s s e e  s h a l l  p a y  t o  t h e  Lessor a  w e l l  
p a y m e n t  o f  One H u n d r e d  D o l l a r s  ( $ 1 0 0 . 0 0 )  
p e r  annum p e r  w e l l  f o r  e a c h  w e l l  d r i l l e d  
a n d  r e t a i n e d  i n  t h e  s a i d  l a n d s  f o r  t h e  
i n j e c t i o n  a n d  w i t h d r a w a l  o f  g a s ,  f o r  so 
l o n g  as s u c h  w e l l  is  so r e t a i n e d ;  w i t h  
r e s p e c t  t o  a n y  s u c h  w e l l  i n  e x i s t e n c e  o n  
t h e  d a t e  s p e c i f i e d  i n  t h e  i n j e c t i o n  
n o t i c e ,  t h e  f i r s t  w e l l  p a y m e n t  s h a l l  b e  
d u e  a n d  p a y a b l e  w i t h i n  t h i r t y  ( 3 0 )  d a y s  o f  
s u c h  d a t e  b u t  t h e  L e s s e e  s h a l l  be  g i v e n  
c r e d i t  f o r  t h e  u n e a r n e d  p o r t i o n  o f  a n y  



w e l l  p a y m e n t  w i t h  r e s p e c t  t o  s u c h  w e l l  
u n d e r  t h e  s a i d  l e a s e  a n d  t h e r e a f t e r ,  e a c h  
s u c c e e d i n g  a n n u a l  p a y m e n t  s h a l l  he d u e  a n d  
p a y a b l e  a n n u a l l y  i n  a d v a n c e  on  t h e  
a n n i v e r s a r y  o f  t h e  d a t e  s p e c i f i e d  i n  t h e  
i n j e c t i o n  n o t i c e ;  w i t h  r e s p e c t  t o  a n y  s u c h  
w e l l  c o m p l e t e d  a £  t e r  t h e  d a t e  s p e c i f i e d  i n  
t h e  i n j e c t i o n  n o t i c e ,  t h e  f i r s t  w e l l  
p a y m e n t  s h a l l  he d u e  a n d  p a y a b l e  o n  t h e  
f i r s t  a n n i v e r s a r y  o f  t h e  d a t e  s p e c i f i e d  i n  
t h e  i n j e c t i o n  n o t i c e  f o l l o w i n g  t h e  d a t e  o f  
c o m p l e t i o n  o f  s u c h  w e l l  a n d  s u c c e e d i n g  
p a y m e n t s  s h a l l  be d u e  a n d  p a y a b l e  a n n u a l l y  
i n  a d v a n c e  o n  t h e  a n n i v e r s a r y  d a t e s  
t h e r e o f ; "  

T h e  p r o v i s i o n s  o f  t h e  L e a s e  a n d  G r a n t  w o u l d  g i v e  

U n i o n  t h e  u s u a l  o i l  a n d  g a s  d r i l l i n g  r i g h t s  f o r  a  term o f  

t e n  y e a r s  a n d  so l o n g  t h e r e a f t e r  a s  " t h e s e  s a b s t a n c e s  or 

a n y  o f  them a r e  p r o d u c e d  or  d e e m e d  p r o d u c e d  f r o m  t h e  s a i d  

l a n d ,  s u b j e c t  t o  t h e  o t h e r  p r o v i s i o n s  h e r e i n  c o n t a i n e d " .  

I t  i s  e v i d e n t  f r o m  t h e  f o r e g o i n g  t h a t  t h e  d o c u m e n t s  

c l e a r l y  a r e  n e i t h e r  s i m p l e  n o r  l i k e l y  t o  be i m m e d i a t e l y  

a n d  t o t a l l y  c o m p r e h e n s i b l e  t o  t h e  a v e r a g e  p e r s o n .  

T h e  B o a r d  is f a c e d  w i t h  t h e  u n e n v i a b l e  t a s k  o f  

d e t e r m i n i n g  w h o s e  e v i d e n c e  is  t o  b e  g i v e n  g r e a t e r  w e i g h t ,  

t h e  l a n d o w n e r s  or  Mr. J.  W .  T h o m p s o n  o f  U n i o n  s i n c e  t h e  

e v i d e n c e  i s  o f t e n  c o n t r a d i c t o r y .  The  d i f f i c u l t y  i s  

compounded  b e c a u s e  t h e  e v i d e n c e  r e l a t e s  to  e v e n t s  w h i c h  

t o o k  p l a c e  t w e l v e  y e a r s  a g o ,  a n d  i n  o n e  case o v e r  

t w e n t y - s i x  y e a r s  a g o .  S u b s e q u e n t  e v e n t s  may t o  s o m e  

d e g r e e  h a v e  c o l o u r e d  t h e  w i t n e s s e s '  r e c o l l e c t i o n s .  

Mr. Thompson o f  U n i o n  p e r h a p s  w a s  m o s t  c a n d i d  i n  a n  

e x c h a n g e  w i t h  Mr. G i f  f e n  a t  p a g e  4 4 0  o f  t h e  t r a n s c r i p t :  

"Q. ( b y  Mr. G i f f e n ) .  . . y o u  h a v e  no  r e c o l l e c t i o n  
o f  t h e  s p e c i f i c  q u e s t i o n s  a s k e d  by 
M r .  K i m p e ,  n o r  t h e  s p e c i f i c  a n s w e r s  g i v e n  
b y  y o u ?  



A .  N o ,  s i r ,  n o t  a f t e r  a l m o s t  t w e l v e  y e a r s ,  I 
d o n ' t ,  o n  a n y t h i n g .  

A .  I n c l u d i n g  P:r. Kimpe ." 
a n d  w i t h  M r .  W o o l l c o m b e  a t  p a g e  4 9 9  i n  t h e  f o l l o w i n g  

e x c h a n g e :  

"Q. W i t h  h i n d s i g h t ,  w o u l d  y o u  a g r e e  w i t h  m e  t h a t  
l o o k i n g  a t  t h e s e  t h r e e  d o c u m e n t s  m i g h t  
c r e a t e  c o n f u s i o n  i n  t h e  m i n d s  o f  e v e n  a 
w e l l - e d  u c a t e d  p e r s o n ?  

A.  I w o u l d  c e r t a i n l y  g o  a l o n g  w i t h  t h a t ,  s i r ,  
u n l e s s  y o u ' r e  f a m i l i a r  w i t h  t h e m .  

Q .  And y o u  w e r e  f a m i l i a r  w i t h  t h e m ?  

A .  A b s o l u t e l y ,  s i r .  

Q .  You a t t e m p t e d  t o  make  t h e  l a n d o w n e r s  
f a m i l i a r  w i t h  t h e m ?  

A .  T h a t  I d i d ,  s i r .  

Q. And t h e r e  may s t i l l  h a v e  b e e n  some c o n f u s i o n  
o n  t h e i r  p a r t ?  

A .  A b s o l u t e l y ,  s i r ;  s t i l l  i s ,  I t h i n k  on some." 

I t  is  n e c e s s a r y  t o  r e v i e w  t h e  e v i d e n c e  of e a c h  

i n d i v i d u a l  A p p l  i c a n t ,  f o r  p u r p o s e s  o f  a s c e r t a i n i n g  

w h e t h e r  or  n o t  t h e  p l e a  o f  non e s t  f a c t u m  i s  a v a i l a b l e  t o  

h i m .  

N e  w i l l  b e g i n  w i t h  M r .  K i m p e .  

Mr. Kimpe came to  C a n a d a  i n  1 9 5 8  f r o m  B e l g i u m .  I n  

A u g u s t  1 9 6 8 ,  h e  p u r c h a s e d  l a n d s  s i t u a t e  i n  t h e  B e n t p a t h  

pool w h i c h  were a l r e a d y  s u b j e c t  t o  a n  o i l  a n d  g a s  l e a s e  

i n  f a v o r  o f  I m p e r i a l .  T h e  G a s  S t o r a g e  A g r e e m e n t  w i t h  

U n i o n  was s i g n e d  by h im o n  or  a b o u t  t h e  f i r s t  d a y  o f  May 

1 9 7 0 .  A t  t h a t  t i m e  M r .  Kimpe s a i d  h i s  u n d e r s t a n d i n g  o f  



t h e  E n g l i s h  l a n g u a q e  was " l i m i t e d "  and  t h a t  he  was 

" c o n f u s e d  b y  a  n u m b e r  o f  w o r d s  ." Mr. K i m p e ' s  e v i d e n c e  i s  

c o n t a i n e d  i n  E x h i k i t  3 4 ,  ?'ah I ,  a n d  t r a n s c r i p t  p a g e s  28 

t h r o u g h  1 1 2 .  The c r o s s - e x -  c l v i n a t i o n  oC Mr. Kimpe r u n s  

f r o m  p a g e s  4 9  t o  1 1 2 .  Mr. K i r n p e ' s  a n s w e r s  t o  q u e s t i o n s  

1 3 ,  1 4 ,  1 5 ,  1 6  a n d  1 7 ,  u n d e r  T a b  1, c o n t a i n  t h e  g i s t  o f  

h i s  r e c o l l e c t i o n  of t h e  d i s c u s s i o n  t h a t  t o o k  p l a c e  

b e t w e e n  h i n s e l f  and  M r .  Thompson a t  t h e  time t h e  G a s  

S t o r a g e  A g r e e m e n t  w a s  s i g n e d .  I n  e s s e n c e ,  Mr. K i m p e  

s t a t e d  t h a t  h e  d i d  n o t  r e a d  the d o c u m e n t ,  d i d  n o t  

u n d e r s t a n d  i t  b e c a u s e  of \ \ i s  l i m i t e d  E n y l i s t i ,  d i d  n o t  

c o n s u l t  a n y b o d y  a b o u t  i t ,  a n d  h e  r e l i e d  " t o t a l l y  o n  t h e  

r e p r e s e n t a t i o n s  o f  M r .  Thompson i n  c o n n e c t i o n  t h e r e w i t h  

a n d  i n  c o n n e c t i o n  w i t h  i t s  c o n t e n t s  ." A c c o r d i n g  t o  

M r .  K impe ,  Mr. Thompson  t o l d  him t h a t  t h e  G a s  S t o r a g e  

A g r e e m e n t  w o u l d  " b r i n g  u p - t o - d a  t en  or r e p l a c e  t h e  

e x i s t i n g  I m p e r i a l  l e a s e ;  t h a t  h e  a n d  h i s  n e i g h b o u r s  w o u l d  

a l l  h a v e  " t h e  same t h i n g " ;  t h a t  i t  w a s  n o t  a Gas S t o r a g e  

A g r e e m e n t  a n d  t h a t  i n  t h e  e v e n t  g a s  w d s  f o u n d ,  a n o t h e r  

d o c u m e n t  w o u l d  h a v e  t o  be  s i g n e d .  The  d i s c u s s i o n  b e t w e e n  

Mr. Thompson  a n d  Mr. Kimpe a p p a r e n t l y  l a s t e d  a b o u t  o n e  

h o u r  w i t h  Mrs. Kimpe p r e s e n t  most o f  t h e  t i m e .  (Mrs. 

Kimpe was  n o t  c a l l e d  u p o n  t o  g i v e  e v i d e n c e . )  

A t  p a q e  8 of E x h i b i t  4 3 ,  Mr. Thompson  s t a t e d :  

"Mr. Kimpe d i d  n o t  r e a d  t h e  e n t i r e  A g r e e m e n t  
w i t h  i t s  a t t a c h m e n t s ,  p a q e  b y  p a g e .  H o w e v e r ,  I 
e x p l a i n e d  t o  h i m  t h e  s u b s t a n c e  o f  t h e  A g r e e m e n t  
a n d  i t s  a t t a c h m e n t s ,  a n d  w e  d i s c u s s e d  t h e  
e n t i r e  d o c u m e n t  a n d  i t s  e f f e c t .  I a n s w e r e d  a n y  



o f  h i s  q u e s t i o n s  a n d  e x p l a i n e d  a n y  m a t t e r  w h i c h  
h e  q u e s t i o n e d .  He d i d  n o t  a s k  t o  r e a d  o v e r  t h e  
e n t i r e  a g r e e m e n t ,  n o r  d i d  h e  a s k  m e  t o  r e a d  it 
o v e r  t o  him.  H e  s e e m e d  q u i t e  s a t i s f i e d . "  

N o t w i t h s t a n d i n g  t h a t  h e  h a d  r e c e i v e d  a l e t t e r  f r o m  

U n i o n  d a t e d  May 1 2 ,  1 9 7 0 ,  w h i c h  s t a t e d  i n  t h e  f i r s t  

p a r a g r a p h ,  " T h a n k  you  f o r  g r a n t i n g  t h i s  company  a Gas 

S t o r a g e  A g r e e m e n t  o v e r  t h e  a b o v e - m e n t i o n e d  p r o p e r t y . " ,  

M r .  K i m p e  s a i d  t h a t  h e  was n o t  aware t h a t  he had s i g n e d  a 

l ea se  f o r  g a s  s t o r a g e  u n t i l  some time i n  t h e  f a l l  o f  1 9 7 0  

o r  e a r l y  1 9 7 1 ,  a f t e r  a  d i s c u s s i o n  w i t h  h i s  n e i g h b o u r ,  t h e  

l a t e  M r .  J a c q u e s .  F o l l o w i n g  t h i s  c o n v e r s a t i o n  w i t h  

M r .  J a c q u e s ,  Mr. Kimpe a t t e n d e d  a t  t h e  r e g i s t r y  o f f  i c e  i n  

S a r n i a ,  c h e c k e d  t h e  leases  o f  some o f  h i s  n e i g h b o u r s  

i n c l u d i n g  M r .  J a c q u e s '  a g a i n s t  h i s  own a n d  f o u n d  t h a t  

t h e y  w e r e  n o t  t h e  s a m e .  Mr. J a c q u e s '  p r o p e r t y  was 

s u b j e c t  t o  a n  o i l  a n d  g a s  lease o n l y .  

T h e  B o a r d  a g r e e s  w i t h  i t s  c o u n s e l  t h a t  i n  v i e w  o f  

t h e  time lapse  t h e  more r e l i a b l e  e v i d e n c e  w o u l d  b e  a n y  

w r i t t e n  e v i d e n c e .  

E x h i b i t  46  c o n s i s t s  o f  t h r e e  p a g e s  o f  h a n d -  

w r i t t e n  n o t e s  p r e p a r e d  b y  M r .  K impe ,  a p p a r e n t l y  a s  a n  

a i d e  m e m o i r e  f o r  a  m e e t i n g  w i t h  h i s  s o l i c i t o r ,  

Mr. S t e e l e ,  w h i c h  t o o k  p l a c e  a b o u t  A p r i l  2 7 ,  1 9 7 2 .  T h e s e  

n o t e s  w e r e  b a s e d  o n  n o t e s  p r e p a r e d  b y  M r .  Kimpe f ~ r  

h i m s e l f  some t i m e  a f t e r  h i s  c o n v e r s a t i o n  w i t h  

Mr. J a c q u e s ,  e i t h e r  i n  l a t e  1 9 7 0  or  e a r l y  1 9 7 1 .  T h e  

l a t t e r  c o n s i s t s  o f  t w o  p a g e s  t h a t  w e r e  e n t e r e d  as 

E x h i b i t  47.  E x h i b i t  4 7  s t a t e s  i n  p a r t  t h a t  " T h o m a s  [ s i c ]  



m e n t i o n e d  t h a t  t h i s  was n o t  a  s t o r a g e  a g r e e m e n t  a n d  

when g a s  w a s  f o u n d e d  I w o u l d  h a v e  t o  s i g n  a  p a p e r  

w h e r e  I w o u l d  r e c e i v e  $ 2 0  a n  a c r e  ." Mr. R o b i n e t t e  . 

t o o k  t h e  p o s i t i o n  t h a t  t h e s e  t w o  e x h i b i t s  were n o t  

a d m i s s i b l e  b e c a u s e  t h e y  were n o t  made c o n c u r r e n t l y  w i t h  

or w i t h i n  a  r e a s o n a b l e  time o f  t h e  e v e n t s  b e i n g  

d e s c r i b e d .  I n  w e i g h i n g  t h i s  e v i d e n c e ,  t h e  B o a r d  h a s  

t a k e n  K r .  R o b i n e t t e ' s  o b j e c t i o n  i n t o  a c c o u n t .  U n d e r  

T a b  8 o f  E x h i b i t  3 4 ,  t h e r e  is a l e t t e r  o f  o b j e c t i o n  t o  

t h e  a p p l i c a t i o n  i n  E.R.O. 6 4 ,  d a t e d  J u n e  3 ,  1 9 7 4 ,  

a d d r e s s e d  t o  t h e  B o a r d .  Mr. Kirnpe i n  p a r a g r a p h s  7 ,  8 ,  9 

a n d  1 0  a s k e d  t h e  B o a r d  t o  " c h e c k  I n t o  t h e  m a n n e r  i n  w h i c h  

t h e  l e a s e s  h a v e  b e e n  s i g n e d "  a n d  s t a t e d  t h a t  t h e  l a n g u a g e  

is c o n f u s i n g ,  t h e  term is too l o n g ,  and  t h e  p r i c e  is t o o  

l o w .  D u r i n g  t h e  h e a r i n g  o f  t h a t  a p p l i c a t i o n ,  M r .  Kimpe 

t o l d  t h e  B o a r d  t h a t  " I  am i r r i t a t e d  a b o u t  t h e  way  U n i o n  

Gas h a s  b e e n  a p p r o a c h i n g  u s  a b o u t  s i g n i n g  l eases . "  I t  

s h o u l d  be  n o t e d  t h a t  p r i o r  t o  t h a t  h e a r i n g  U n i o n  h a d  

a t t e m p t e d  t o  h a v e  t h e  l a n d o w n e r s  s i g n  G a s  S t o r a g e  L e a s e  

A g r e e m e n t s  a t  t h e  same r e n t a l  a s  p r o v i d e d  i n  t h e  G a s  

S t o r a g e  A g r e e m e n t .  U n i o n  was u n s u c c e s s f u l  i n  t h i s  

r e g a r d .  T h e  B o a r d  is  n o t  s u r e  w h e t h e r  M r .  Kimpe's 

r e f e r e n c e  t o  t h e  m a n n e r  o f  s i g n i n g  r e l a t e d  t o  t h e  G a s  

S t o r a g e  A g r e e m e n t  o r  t h e  Gas S t o r a g e  L e a s e  A g r e e m e n t  or  

b o t h .  I n  1 9 7 6 ,  M r .  Kimpe wrote t o  t h e  O m b u d s n a n .  

( E x h i b i t  3 4 ,  T a b  1 4 . )  H e  s t a t e d  "On t h e  2 May, 1 9 7 6 ,  

[ s i c ]  u n d e r  t h e  f a l s e  p r e t e n s e  a n d  t h r e a t s  o f  p r o p e r t y  



e x p r o p r i a t i o n ,  I s i g n e d  a  l e a s e  w i t h  Union Gas  

L i m i t e d . .  ." a n d  l a t e r  i n  t h e  same l e t t e r  " I  know I h a v e  

been  t a k e n  b y  Union G a s  Company.. ." . The Ombudsman 

d e c l i n e d  t o  a c t  b e c a u s e  of h i s  l i m i t e d  s t a t u t o r y  j u r i s -  

d i c t i o n  i n  t h e s e  m a t t e r s .  

A f t e r  a n  e v a l u a t i o n  of t h e  e v i d e n c e ,  t h e  B o a r d  h a s  

no  d o u b t  t h a t  Union b e l i e v e d  i t  had o b t a i n e d  a  v a l i d  and  

b i n d i n g  Gas S t o r a g e  Agreemen t  f rom Mr. Kimpe. C e r t a i n l y  

i t s  l e t t e r  o f  May 1 2 ,  1970 ,  and  t h e  comments  on t h e  

v o u c h e r s  a c c o m p a n y i n g  t h e  c h e q u e s  i n d i c a t e d  t h i s .  How- 

e v e r ,  M r .  Kimpe is a d a m a n t  t h a t  a t  t h e  t i m e  he s i g n e d  t h e  

Gas S t o r a g e  Agreemen t  h e  b e l i e v e d  i t  t o  be a  d r i l l i n g  

l e a s e  o n l y .  C e r t a i n l y  i n  t h e  p e r i o d  s i n c e  s i g n i n g  he 

h a s  made r e p e a t e d  a t t e m p t s  t o  correct  t h e  s i t u a t i o n  

t h r o u g h  r e p r e s e n t a t i o n  t o  t h i s  Boa rd  a n d  t o  o t h e r s .  

Mr. T h o m p s o n ' s  r e c o l l e c t i o n  o f  t h e  d i s c u s s i o n  w i t h  

M r .  Kimpe i n  May o f  1 9 7 0 ,  is  u n c l e a r .  I n  some r e s p e c t s  

h e  c o n f i r m s  M r .  K impe ' s  t e s t i m o n y ,  a n d  i n  o t h e r s  c o n t r a -  

d i c t s  i t .  T h e  Board  a c c e p t s  t h a t  M r .  Thompson t r i e d  t o  

h e l p  M r .  Kimpe by  e x p l a i n i n g  t h e  Gas S t o r a g e  Agreemen t  

a n d  t h e  a t t a c h m e n t s .  N e v e r t h e l e s s ,  as  i n d i c a t e d  e a r l i e r  

h e r e i n  t h e  B o a r d  c o n s i d e r s  t h a t  t h e  Union  a g r e e m e n t s  a r e  

n o t  e a s i l y  u n d e r s t o o d  a n d ,  o n  t h e  e v i d e n c e  b e f o r e  i t ,  h a s  

c o n c l u d e d  t h a t  M r .  Kimpe d i d  n o t  u n d e r s t a n d  t h e  n a t u r e  

a n d  c h a r a c t e r  o f  t h e  d o c u m e n t  t h a t  he  s i g n e d ,  t h a t  he 

b e l i e v e d  i t  w o u l d  be  r e p l a c e d  by t h e  Gas S t o r a g e  L e a s e  

Agreemen t  when s t o r a g e  w a s  n e e d e d  by  U n i o n ,  t h a t  he would 



h a v e  t h e  o p p o r t u n i t y  o f  n e g o t i a t i n g  a h i g h e r  r e n t a l  and  

t h a t  h e  d i d  n o t  i n t e n d  t o  g r a n t  t h e  g a s  s t o r a g e  r i g h t s  t o  

h i s  p r o p e r t y  t o  U n i o n  when h e  e x e c u t e d  t h e  Gas  S t o r a y e  

A g r e e m e n t .  A c c o r d i n g l y  t h e  p l e a  o f  non  e.;t f a c t u m  m u s t  

s u c c e e d  w i t h  t h i s  A p p l i c a n t .  T h e  B o a r d  h a s  a l s o  

c o n s i d e r e d  w h e t h e r  l a c h e s  or  e s t o p p e l  w o u l d  a p p l y  i n  

t h e s e  c i r c u m s t a n c e s  a n d  c o n c l u d e s  t h a t  t h e y  d o  n o t .  T h e  

B o a r d  h a v i n g  r e a c h e d  t h i s  c o n c l u s i o n  does n o t  n e e d  t o  

make a  f i n d i n g  a s  t o  m i s r e p r e s e n t a t  i o n  o r  u n c o n s c i o n -  

a b i l i t y  w i t h  r e s p e c t  to  Mr. Kimpe. 

The  n e x t  A p p l i c a n t s  t o  p u t  f o r w a r d  a plea of non e s t  

f a c t u m  a r e  D o u g l a s  McFadden a n d  Max M c F a d d e n ,  two 

b r o t h e r s  who j o i n t l y  own p r o p e r t y  i n  t h e  R e n t p a t h  P o o l  

a r e a .  T h e i r  p r e f i l e d  e v i d e n c e  i s  f o u n d  i n  E x h i b i t  3 4 ,  

Tabs  20 a n d  2 1 ,  a n d  t r a n s c r i p t  p a g e s  1 1 2  t o  1 6 4 .  E o u g l a s  

McFadden r e c a l l e d  s i g n i n g  t h e  Gas  S t o r a g e  A g r e e m e n t  b u t  

d i d  n o t  r e m e m b e r  i n i t i a l l i n g  or s e e i n g  o r  d i s c u s s i n g  t h e  

Gas  S t o r a g e  L e a s e  A g r e e m e n t  a n d  t h e  L e a s e  a n d  G r a n t .  I n  

h i s  p r e f i l e d  t e s t i m o n y  he s t a t e d  t h a t  Mr. Thompson o f  

U n i o n  o f f e r e d  $ 5 . 0 0  a n  a c r e  f o r  t h e  l ease  " w h i c h  I u n d e r -  

s t o o d  t o  b e  f o r  d r i l l i n g  a n d  p r o d u c t i o n " .  

Max McFadden  h a d  l i t t l e  r e c o l l e c t i o n  o f  t h e  r e l e v a n t  

f a c t s  i n c l u d i n g  i n i t i a l l i n g  t h e  t w o  d o c u m e n t s  a t t a c h e d  t o  

t h e  Gas S t o r a g e  A g r e e m e n t  b u t  s a i d  t h a t  t h e  i n i t i a l s  

M. M .  " c o u l d  be m i n e " .  

D u r i n g  e x a m i n a t i o n  h u g l a s  McFadden  r e c a l l e d  t h a t  

M r .  Thompson d i s c u s s e d  s t o r a g e  a n d  t h a t  h e ,  M c F a d d e n ,  

s a i d ,  " T h i s  i s  f u n n y ;  y o u  a r e  a s k i n g  me to  s i g n  t h e  



s t o r a g e  l e a s e  [ e m p h a s i s  a d d e d ]  when  you  h a v e n ' t  e v e n  g o t  -- 

g a s  ." A c c o r d i n g  t o  M r .  McFadden ,  M r .  Thompson r e p l i e d  

t h a t  i t  was n o t  r e a l l y  a  S t o r a g e  A g r e e m e n t  b u t  a  " w o r k i n g  

a g r e e m e n t " .  A t  p a g e  1 3 4 ,  i n  r e s p o n s e  to  P i r .  R o b i n e t t e ,  

D o u g l a s  McFadden  a d m i t t e d  t h a t  g a s  s t o r a g e  had b e e n  

d i s c u s s e d  w i t h  Mr. Thompson a n d  t h a t  he h a d  p r o b a b l y  b e e n  

a w a r e  o f  t h e  t i t l e  Gas S t o r a g e  A g r e e m e n t .  I n  r e s p o n s e  t o  

a  q u e s t i o n  o f  t h e  P r e s i d i n g  Member o f  t h e  B o a r d :  

"Q. Did y o u  n o t  q u e s t i o n  e a c h  o t h e r :  Do y o u  
u n d e r s t a n d  w h a t  t h i s  is a l l  a b o u t ?  

A .  Maybe I d i d .  I d o n ' t  r e a l l y  r e c a l l  now. I 
t r u s t e d  Mr. Thompson ,  a n d  he  s a i d  t h a t  i t  
w a s  a b o u t  s t o r a g e  a g r e e m e n t  a n d ,  as I s a i d  
b e f o r e ,  h e  s a i d  it w a s  a w o r k i n g  a g r e e m e n t ,  
a n d  h e  n e e d e d  o u r  s i g n a t u r e  . . ." . 

T h e  a g r e e m e n t  a c c o r d i n g  to  Max McFadden was l e f t  

w i t h  t h e  M c F a d d e n s  a n d  d i s c u s s e d  b e t w e e n  t h e m s e l v e s  

b e f o r e  t h e y  a n d  t h e i r  w i v e s  s i g n e d  i t .  

M r .  T h o m p s o n  d i s c u s s e d  h i s  m e e t i n g  w i t h  t h e  

M c F a d d e n s  i n  E x h i b i t  4 3 .  A l t h o u g h  h e  l a t e r  amended  h i s  

t e s t i m o n y  a s  t o  t h e  p l a c e  w h e r e  t h e  a g r e e m e n t  was f i n a l l y  

s i g n e d  b y  t h e  M c F a d d e n s  a n d  t h e i r  w i v e s ,  h e  m a i n t a i n e d  

t h r o u g h o u t  h i s  e x a m i n a t i o n  t h a t  h e  t o l d  t h e  McFaddens  

t h a t  s t o r a g e  r i q h t s  w e r e  t h e  s u b j e c t  o f  t h e  a g r e e m e n t .  

A g a i n ,  a s  w i t h  Mr. K i m p e ,  t h e r e  is s o m e  c o n f l i c t i n g  

e v i d e n c e  a s  t o  w h a t  t o o k  p l a c e .  

The B o a r d  f o u n d  D o u g l a s  McFadden  t o  b e  a  s h r e w d ,  i f  

s o m e w h a t  l ess  t h a n  c a n d i d  i n d i v i d u a l .  H e  a p p e a r s  t o  be  

t h e  d o m i n a n t  o f  t h e  t w o  b r o t h e r s ,  a n d  t h e  B o a r d  b e l i e v e s  

t h a t  i t  w o u l d  h a v e  b e e n  h i s  d e c i s i o n  w h i c h  c a r r i e d  t h e  



m o s t  w e i g h t .  T h e  B o a r d  c o n c l u d e s  frorn h i s  t e s t i m o n y  t h a t  

h e  knew t h a t  w h a t  Union  w a n t e d  t o  l e a s e  was t h e  g a s  

s t o r a q e  r i g h t s  o n  t h e  p r o p e r t y .  Max McFadden was of 

l i t t l e  h e l p  t o  t h e  B o a r d  a s  he r e a d i l y  a d r ~ i t t e d  t h a t  h e  

h a d  l i t t l e  r e c o l l e c t i o n  o f  t h e  e v e n t s  t h a t  t r a n s p i r e d  

when t h e  a g r e e m e n t  was  s i g n e d  on  or  a b o u t  A p r i l  2 9 ,  1 9 7 0 .  

T h e  B o a r d  c o n c l u d e s  f r o l n  t h e  t e s t i m o n y  t h a t  n e i t h e r  

o f  t h e  M c F a d d e n s ,  n o r  Mr. Thompson ,  had  a  c l e a r  or 

a c c u r a t e  r e c o l l e c t i o n  o f  w h a t  s p e c i f i c a l l y  was s a i d  when 

t h e  a g r e e m e n t  w a s  b r o u g h t  t o  t h e  M c F a d d e n s  for s i g n a t u r e ,  

b u t  i n  t h i s  i n s t a n c e  t h e  B o a r d  is s a t i s f i e d  t h a t  t h e  

M c F a d d e n s  knew t h e  n a t u r e  and  c h a r a c t e r  o f  t h e  d o c u m e n t  

w h i c h  t h e y  e x e c u t e d ,  t h a t  i s ,  t h e y  knew t h e y  were l e a s i n g  

t h e i r  g a s  s t o r a g e  r i g h t s  a n d  t h e y  i n t e n d e d  t o  d o  so .  

U n d e r  t h e s e  c i r c u m s t a n c e s  t h e  p l e a  of n o n  est  f a c t u r n  m u s t  -- 

f a i l .  T h e  B o a r d  d o e s  n o t  f i n d  t h a t  t h e r e  was  a n y  

m i s r e p r e s e n t a t i o n  o n  t h e  p a r t  o f  M r .  Thompson  i n  t h e  

n e g o t i a t i o n s ,  i n d e e d  n o n e  was  a l l e g e d .  T h e  B o a r d  a l s o  

f i n d s  t h a t  t h e  p l e a  o f  d n c o n s c i o n a b i l i t y  f a l l s  w i t h  

r e s p e c t  t o  a l l  t h e  Kimpe A p p l i c a n t s  f o r  r e a s o n s  d e t a i l e d  

l a t e r  h e r e i n .  A c c o r d i n g l y  t h e  R o a r d  f i n d s  t h a t  t h e  

a g r e e m e n t  b e t w e e n  t h e  M c F a d d e n s  a n d  U n i o n  i s  v a l i d  a n d  

b i n d i n g ,  t h e r e f o r e  t h e s e  A p p l i c a n t s  h a v e  n o  s t a n d i n g  

b e f o r e  t h e  R o a r d  w i t h  res1)ect to  s e c t i o n  2 1 ,  s u b s e c -  

t i o n s  2 a n d  3 of  t h e  A c t .  

Mr. P o m a j b a ,  t h e  n e x t  A p p l i c a n t ,  w a s  3 1  y e a r s  o l d  

w i t h  f o u r  y e a r s  o f  h i g h  s c h o o l  a n d  t w o  y e a r s  o f  

a g r i c u l t u r a l  s c h o o l  when h e  s i g n e d  t h e  G a s  S t o r a g e  



A g r e e m e n t .  H i s  p r e f i l e d  t e s t i m o n y  is u n d e r  T a b  2 2 ,  

E x h i b i t  3 4 .  H e  s t a t e d  t h e r e  t h a t  h e  t h o u g h t  t h a t  l l n i o n  

was g e t t i n g  no  more  t h a n  I m p e r i a l  a l r e a d y  h a d  u n d e r  i t s  

o i l  a n d  g a s  l e a s e  w i t h  h i m ,  a n d  t h a t  t h e  ~ f f e r  o f  $ 5 . 0 0  

w a s  a n  i m p r o v e m e n t  o v e r  t h e  $ 1 . 0 0  b e i n g  p a i d  b y  I m p e r i a l  

a t  t h a t  time. Mr. P o m a j b a .  s a i d  h e  t h o u g h t  I m p e r i a l  

a l r e a d y  had s t o r a g e  r i g h t s .  Mr. P o m a j b a ' s  w r i t t e n  

e v i d e n c e  i s  c o n f u s i n g .  He s t a t e d  a t  p a g e  3 o f  h i s  

p r e f i l e d  t e s t i n o n y  " I  f e l t ,  b e c a u s e  o f  my loss a t  t h e  

h e a r i n g  r e g a r d i n g  t h e  a s s i g n m e n t s  t h a t  I h a 3  to now s i g n  

t h e s e  a g r e e m e n t s  ." The  Roarrl  t a k e s  f r o m  t h i s  e v i d e n c e  

t h a t  M r .  P o m a j b a  was r e f e r r i n g  to  t h e  u n i t i z a t i o n  h e a r i n g  

w h i c h  d i d  n o t  t a k e  p l a c e  u n t i l  O c t o b e r  1 9 7 1 ,  some 

c o n s i d e r a b l e  t i m e  a f t e r  t h e  Gas S t o r a g e  A g r e e m e n t  wa5  

s i g n e d .  

M r .  P o m a j b a  was  o b v i o u s l y  u n c o m f o r t a b l e  d u r i n g  h i s  

a p p e a r a n c e  b e f o r e  t h e  B o a r d ;  h o w e v e r ,  t h e  B o a r d  c o n s i d e r s  

h i s  a n s w e r s  t o  be t r u t h f u l  t o  t h e  best  o f  h i s  k n o w l e d g e .  

D u r i n g  e x a m i n a t i o n  b y  h i s  c o u n s e l ,  Mr. P o m a j b a  b e c a m e  

c o n f u s e d ,  p a r t i a l l y ,  i n  t h e  B o a r d ' s  v i e w ,  b e c a u s e  o f  t h e  

m a n n e r  i n  w h i c h  M r .  G i f f e n  p o s e d  h i s  q u e s t i o n s .  

M r .  P o m a j b a  a d m i t t e d  t h a t  M r .  Thompson  t o l d  h im t h a t  t h e  

A g r e e m e n t  was  f o r  s t o r a g e  r i g h t s .  A l t h o u g h  h e  r e p e a t e d  

t h a t  h e  t h o u g h t  I m p e r i a l  a l r e a d y  h a d  s u c h  r i g h t s  u n d e r  

i t s  a g r e e m e n t , ,  t h i s  t e s t i m o n y  w a s  r e v e r s e d  i n  

c r o s s - e x a m i n a t  i o n  by Mr. W o o l l c o m b e .  Mr. Poma j b a  a l s o  

s t a t e d  t h a t  h e  h a d  t h e  d o c u m e n t  i n  h i s  p o s s e s s i o n  f o r  a  



c o u p l e  o f  d a y s  i n  o r d e r  t h a t  he a n d  h i s  f a t h e r  c o u l d  l o o k  

i t  o v e r  a n d ,  w i t h  t h e  c o n c u r r e n c e  o f  h i s  f a t h e r ,  h e  

s i g n e d  i t .  

A q a i n  a p p l y i n g  t h e  p r i n c i p l e  i n  t h e  C u g n e t  c a s e  t h e  

B o a r d  c o n c l u d e s ,  b a s e d  o n  M r .  P o m a j b a ' s  t e s t i m o n y  t h a t  h e  

knew t h e  n a t u r e  a n d  c h a r a c t e r  o f  t h e  Gas  S t o r a g e  

A g r e e m e n t  w h i c h  h e  was s i g n i n g .  W h i l e  h e  may h a v e  b e e n  

c o n f u s e d  as  t o  t h e  term a n d  may h a v e  h a d  some r e s e r v a -  

t i o n s  a s  t o  t h e  p r i c e ,  h e  knew t h a t  h e  was  l e a s i n g  h i s  

s t o r a g e  r i g h t s  t o  Union  a n d  i n t e n d e d  t o  d o  so. T h e r e -  

f o r e ,  t h e  p l e a  o f  n o n  e s t  f a c t u m  f a i l s ,  a n d  t h e  P o m a j b a s  

h a v e  n o  s t a n d i n g  b e f o r e  t h e  B o a r d  w i t h  r e s p e c t  to s e c t i o n  

2 1 ,  s u b s e c t i o n s  2 a n d  3 o f  t h e  A c t .  T h e  B o a r d  also f i n d s  

t h a t  t h e r e  w a s  n o  m i s r e p r e s e n t a t i o n  o n  t h e  p a r t  o f  

Mr. T h o m p s o n  i n  o b t a i n i n g  t h e  G a s  S t o r a g e  A g r e e m e n t  s u c h  

a s  t o  r e n d e r  i t  v o i d a b l e .  

M r .  R i c h a r d s  w a s  2 6  y e a r s  o l d  w i t h  f o u r  y e a r s  o f  

h i g h  s c h o o l  when h e  s i g n e d  t h e  G a s  S t o r a g e  A g r e e m e n t  i n  

1 9 7 0 .  H i s  p r e f i l e d  t e s t i m o n y  is f o b n d  i n  E x h i b i t  3 4 ,  

T a b  2 3 .  I t  a p p e a r s  f r o m  t h i s  e v i d e n c e  t h a t  M r .  R i c h a r d s  

r e l i e d  u p o n  Mr. T h o m p s o n ' s  r e p r e s e n t a t i o n .  H e  s t a t e d  i n  

e x a m i n a t i o n - i n - c h i e f  t h a t  i t  was his u n d e r s t a n d i n g  f r o m  

Yr. Thompson  t h a t  " l f  g a s  was d i s c o v e r e d  a n d  i f  t h e y  

[ U n i o n ]  w a n t e d  l a n d  f o r  s t o r a g e  l a t e r ,  w e  w o u l d  n e g o t i a t e  

i t  a t  a l a t e r  d a t e  ." I t  a p p e a r s  t h a t  Mr. R i c h a r d s  h a d  

t h e  G a s  S t o r a g e  A g r e e m e n t  i n  h i s  p o s s e s s i o n  f o r  a w e e k  

b e f o r e  h e  s i g n e d  i t .  He a d m i t t e d  r e a d i n g  i t ,  a n d  



d i s c u s s i n g  i t  w i t h  h i s  w i f e ,  b u t  h e  s t a t e d  t h a t  h e  d i d  

n o t  u n d e r s t a n d  i t  o r  w h a t  g a s  s t o r a g e  was a n d  t h a t  h e  w a s  

u n d e r  t h e  i m p r e s s i o n  t h a t  i t  was a  d r i l l i n g  l e a s e .  

Mr. Thompson d e n i e d  t h a t  he  t o l d  Mr. R i c h a r d s  t h a t  

t h e  G a s  S t o r a g e  A g r e e m e n t  was a  d r i l l i n g  l ea se .  He m a i n -  

t a i n e d  t h a t  . h e  t o l d  Mr. R i c h a r d s  t h a t  h e ,  M r .  T h o m p s o n ,  

w a s  t h e r e  t o  l e a s e  t h e  s t o r a g e  r i g h t s  on  h i s  f a r m ,  a n d  

t h a t  t h e  d o c u m e n t  w h i c h  was  d i s c u s s e d  was  c l e a r l y  a G a s  

S t o r a g e  A g r e e m e n t  n o t  a n  o i l  and  g a s  p r o d u c t i o n  ] . e a s e .  

I n  t h i s  i n s t a n c e ,  a s  w i t h  Mr. Kimpe, t h e r e  i s  a  

d i r e c t  c o n f l i c t  o f  e v i d e n c e  b e t w e e n  M r .  R i c h a r d s  a n d  

Mr. Thompson o f  U n i o n .  U n l i k e  t h e  case o f  Mr. Kimpe ,  

t h e r e  is n o  w r i t t e n  e v i d e n c e  to  i n d i c a t e  t h a t  

M r .  R i c h a r d s  b e l i e v e d  t h a t  h e  h a d  b e e n  i n d u c e d  to s i g n  a n  

a g r e e m e n t  u n d e r  f a l s e  p r e t e n c e s ,  n o r  t h a t  h e  d i d  n o t  know 

w h a t  h e  was  s i g n i n g ;  n o r  d i d  h e  make a n y  e f f o r t  i n  t h e  

i n t e r v e n i n g  y e a r s  t o  r e d r e s s  a n y  i n j u s t i c e  w h i c h  h e  now 

c la ims  t h a t  h e  s u f f e r e d .  The  B o a r d  d o e s  n o t  d i s b e l i e v e  

M r .  R i c h a r d ' s  r e c o l l e c t i o n  o f  t h e  e v e n t s  i n  1 9 7 0 .  I t  

c o n c l u d e s  f r o m  t h e  e v i d e n c e ,  h o w e v e r ,  t h a t  a l t h o u g h  

M r .  R i c h a r d s  l i k e l y  e x p e c t e d  t o  s i g n  a  f u r t h e r  a g r e e m e n t  

when t h e  p o o l  was u s e d  f o r  s t o r a g e ,  a n d  a l t h o u g h  he may 

n o t  h a v e  known p r e c i s e l y  w h a t  g a s  s t o r a g e  was or how it 

w o r k e d  a t  t h e  t i m e  h e  s i g n e d  t h e  Gas  S t o r a g e  A g r e e m e n t ,  

h e  d i d  know t h a t  h e  was l e a s i n g  h i s  g a s  s t o r a g e  r i g h t s  t o  

U n i o n  a n d  t h a t  h e  i n t e n d e d  t o  d o  so. U n d e r  t h e s e  c i r c u m -  ' 

s t a n c e s  t h e  p l e a  of non  e s t  f a c t u m  m u s t  f a i l  a n d  t h e  - 



B o a r d  f i n d s  t h a t  t h e  G a s  S t o r a g e  A g r e e m e n t  i s  n o t  

v o i d a b l e  o n  t h e  g r o u n d s  o f  m i s r e p r e s e n t a t  i o n .  T h e  

R i c h a r d s ,  t h e r e f o r e ,  h a v e  n o  s t a n d i n q  b e f o r e  t h e  B o a r d  

w i t h  r e s p e c t  t o  s e c t i o n  21(2) and ( 3 )  o f  r h e  A c t .  

A s  n o t e d  e a r l i e r  Mrs. T u r n e r  a d o p t e d  t h e  p r e f i l e d  

e v i d e n c e  o f  h e r  h u s b a n d ,  K e i t h  T u r n e r ,  a n d  s h e  g a v e  

e v i d e n c e  a t  t h e  h e a r i n y .  I n  E x h i b i t  3 4 ,  under T a b  2 8 ,  

Mr. T u r n e r  s t a t e ?  t h a t  F l r .  Thompson tlad s a i d  i n  e f f e c t  

"we m i g h t  a s  w e l l  s i g n  t h e s e  now, I ' n l  h e r e .  I f  a n y t h i n g  

i s  w r o n g  i t  c a n  be s t r a i g h t c - n e d  o u t  l a t e r . "  lie a l s o  

" M r .  Thompson w a s  v e r y  s e l e c t  i n  w h a t  he  
p o i n t e d  out r e g a r d i n q  t h i s  d o c u m e n t .  Y y  
c o u n s e l  h a s  i n f o r m e d  m e  t h a t  t h e s e  d o c u m e n t s  
may be c o n s t r u e d  t o  qo o n  f o r c v e r .  We w e r e  
v e r y  s h o c k e d  when w e  l e a r n e d  t h i s .  We n e v e r  
u n d e r s t o o d  t h e s e  d o c u m e n t s ,  w h i c h  N r .  T h o n p s o n  
m u s t  h a v e  known.  We a l s o  d i d  n o t  z e a l i z e  
t h a t  t h i s  d o c u m e n t  w a s  f o r  s t o r a g e  w h i c h  
M r .  Thompson  d i d  n o t  p o i n t  o u t  t o  u s .  ME. t h i n k  
h e  t o o k  a d v a n t a g e  o f  u s  ." 

A t  p a g e  2 1  o f  E x h i b i t  4 3  M r .  Thompson  r e s p o n d e d  t o  t h e  

a b o v e  a n d  s t a t e d :  

" T h i s  is d e f i n i t e l y  n o t  c o r r e c t .  I w e l l  r e c a l l  
my m e e t i n g  w i t h  Mr. T u r n e r  o n  t h a t  o c c a s i o n .  
M r .  T u r n e r  w a s  o n e  o f  t h o s e  p e r s o n s  w h o  
i n s i s t e d  on c o m p l e t e  d i s c u s s i o n .  I c l e a r l y  
r e c a l l  s p e n d i n g  c o n s i d e r a b l e  t ime w i t h  h i m  i n  
d i s c u s s i n q  t h e  d e t a i l s  o f  t h e  Gas  S t o r a g e  
A g r e e m e n t  I w a s  p r e s e n t i n g  t o  h i m  a n d  t h e y  were 
d i s c u s s e d  i n  c o n s i d e r a b l e  d e t a i l .  N e  s p e n t  
c o n s i d e r a b l e  t i m e  d o i n g  s o ,  a n d  I c e r t a i n l y  d i d  
n o t  t e l l  him t o  s i g n  a n d  w e ' d  s t r a i g h t e n  o u t  
a n y t h i n g  l a t e r .  We h a d  a d e t a i l e d  d i s c u s s i o n  ." 



M r .  Thompson went  o n  t o  s a y  t h a t  t h i s  d i s c u s s i o n  

t o o k  p l a c e  b e f o r e  t h e  a g r e e m e n t  was s i g n e d  and t h a t  

F r .  T u r n e r  s e e m e d  to  q u i t e  u n d e r s t a n d  w h a t  he was 

s i g n i n g .  

I n  a d d i t i o n  t o  f a r m i n g  t h e  l a n d  i n  t h e  B e n t p a t h  

P o o l ,  M r .  T u r n e r  is  c u r r e n t l y  e m p l o y e d  a s  a  s t a t i o n a r y  

e n g i n e e r .  H e  h a s  t h r e e  y e a r s  o f  h i g h  s c h o o l .  

Mrs. T u r n e r  c o m p l e t e d  h i g h  s c h o o l  and  h a s  a  y e a r  o f  

b u s i n e s s  s c h o o l .  

Mrs. T u r n e r  a d m i t t e d  t h a t  s h e  a n d  h e r  h u s b a n d  knew 

a b o u t  " t h e  w h o l e  i d e a  of s t o r a g e "  and  t h a t  t h e y  w e r e  

a w a r e  a t  t h e  t i m e  t h e  A g r e e m e n t  was s i g n e d  of " s e r i o u s  

p r o b l e m s  t h a t  h a d  b e e n  e n c o u n t e r e d  i n  o t h e r  p o o l s . "  She  

a l s o  a d m i t t e d  t h a t  t h e  d i s c u s s i o n  w i t h  M r .  Thompson 

e a s i l y  l a s t e d  a c o u p l e  o f  h o u r s .  S h e  i n s i s t e d ,  h o w e v e r ,  

t h a t  "we d o  n o t  r e c a l l  d i s c u s s i n g  s t o r a g e  w i t h  

M r .  Thompson  a t  a l l  ." . 
When c r o s s - e x a m i n e d  by M r .  R o b i n e t t e  w i t h  r e s p e c t  t o  

t h e  G a s  S t o r a g e  A g r e e m e n t ,  p a r t i c u l a r l y  w i t h  r e f e r e n c e  t o  

t h e  h e a d i n g  a n d  t h e  g r a n t i n g  c l a u s e  s h e  i n s i s t e d  t h a t  s h e  

c o u l d  n o t  r e c a l l  s e e i n g  e i t h e r  o f  t h e m  a t  t h e  t i m e  t h e  

d o c u m e n t  w a s  s i g n e d  a n d  f i n a l l y  s a i d  t h a t  s h e  a n d  h e r  

h u s b a n d  h a d  r e a d  t h e  L e a s e  a n d  G r a n t  and " t h o u g h t  w e  

w e r e  s i g n i n g  t h a t . "  I n  r e s p o n s e  t o  t h e  q u e s t i o n  b y  

M r .  R o b i n e t t e .  w h e t h e r  s h e  t h o u g h t  t h e r e  h a d  b e e n  e i t h e r  

a n  a c c i d e n t a l  o r  a f r a u d u l e n t  t r a n s p o s i t i o n  o f  p a p e r s ,  



Mrs. T u r n e r  d i d  n o t  a n s w e r  t h e  q u e s t i o n  b u t  a g a i n  a v e r r e d  

"we t h o u g h t  we were s i q n i n g  a  l e a s e  and  q r a n t  to  d r i l l  o n  

o u r  p r o p e r t y " .  

The B o a r d  h a s  c o n s i d e r a b l e  d i f  f i c u l t l i  w i t h  

Mrs. T u r n e r ' s  e v i d e n c e .  Mrs. T u r n e r  is c l e a r l y  a n  

i n t e l l i g e n t  woman w i t h  some b u s i n e s s  e x p e r i e n c e .  

A c c o r d i n g  t o  M r .  T h o m p s o n ,  Kr. T u r n e r  is a  p e r s o n  who 

w a n t s  t o  know a l l  t h e  f a c t s .  Mrs. T u r n e r  c o n f i r m e d  t h i s  

w h e n  s h e  a g r e e d  w i t h  Mr. W o o l l c o m b e  t h a t  h e r  h u s b a n d  

i n s i s t s  on  a c o m p l e t e  d i s c u s s i o n  b e f o r e  h e  s i c j n s  

a n y t h i n g .  T h e  T u r n e r s  h a d  t h e m s e l v e s  e x e c u t e d  t h e  L e a s e  

a n d  G r a n t  w i t h  I m p e r i a l  i n  1 9 6 8 ;  t h e r e f o r e ,  t h e y  knew 

t h e i r  d r i l l i n g  r i g h t s  h a d  a l r e a d y  b e e n  l e a s e d  t o  t h a t  

c o m p a n y .  S i n c e  t h e  T u r n e r s  h a d  h e a r d  t h a t  t h e r e  h a d  b e e n  

p r o b l e m s  w i t h  U n i o n  w i t h  r e s p e c t  t o  s t o r a g e  r i g h t s ,  o n e  

w o u l d  e x p e c t  t h a t  t h e y  w o u l d  h a v e  b e e n  v e r y  c a r e f u l  i n  

t h e i r  d e a l i n g s  w i t h  U n i o n .  U n d e r  t h e s e  c i r c u m s t a n c e s  t h e  

B o a r d  f i n d s  i t  i m p o s s i b l e  t o  b e l i e v e  t h a t  t h e r e  w a s  

n o t h i n g  s a i d  a b o u t  s t o r a g e  d u r i n g  t h e  two h o u r s  t h a t  

Mr. Thompson was a t  t h e  T u r n e r s '  home.  The  B o a r d  a l s o  

h a s  d i f f i c u l t y  i n  b e l i e v i n g  t h a t  n e i t h e r  M r .  n o r  

Mrs. T u r n e r  s a w  t h e  h e a d i n g  " G a s  S t o r a g e  A g r e e m e n t "  o n  

t h e  d o c u m e n t  t h e y  e x e c u t e d .  M r .  T u r n e r  i n i t i a l l e d  t h e  

f i r s t  p a g e  o f  t h e  L e a s e  a n d  G r a n t ,  and  t h e  Gas  S t o r a g e  

L e a s e  A g r e e m e n t ,  b u t  b o t h  h e  a n d  Mrs. T u r n e r  s i g n e d  t h e  

G a s  S t o r a g e  A g r e e m e n t .  Mrs. T u r n e r  s a y s  t h a t  s h e  a n d  h e r  

h u s b a n d  w o u l d  h a v e  h a d  t o  h a v e  b e e n  " s t u p i d "  or  " i d i o t s "  



t o  s i g n  t h e  G a s  S t o r a g e  A g r e e m e n t .  T h e  B o a r d  c e r t a i n l y  

d i d  n o t  see e i t h e r  o f  t h e s e  t r a i t s  i n  Mrs. T u r n e r  d u r i n g  

t h e  h e a r i n g .  No a c t i o n  was t a k e n  b y  t h e  T u r n e r s  

s u b s e q u e n t  t o  t h e  e x e c u t i o n ,  t o  r i g h t  what. t h e y  now 

a l l e g e  t o  h a v e  b e e n  a w r o n g .  M r .  T u r n e r  a p p e a r e d  b e f o r e  

t h e  B o a r d  a t  t h e  d e s i g n a t i o n  h e a r i n g  E . B . O .  6 4 ,  a n d  h i s  

p r i m a r y  c o n c e r n  a t  t h a t  t i m e  was  t h e  n o i s e  a n d  o d o u r  f r o m  

a n e a r b y  d e h y d r a t o r .  He made no  m e n t i o n  o f  a n y  m i s r e ~ r e -  

s e n t a t i o n  w i t h  r e s p e c t  t o  t h e  G a s  S t o r a g e  A g r e e m e n t .  The  

c o r r e s p o n d e n c e  b e t w e e n  t h e  T u r n e r s  a n d  b o t h  Union  a n d  

I m p e r i a l ,  f o u n d  i n  E x h i b i t  38  d o e s  n o t  s h o w  a n y  

a l l e g a t i o n  o f  m i s r e p r e s e n t a t i o n  a s  t o  t h e  n a t u r e  o f  t h e  

a g r e e m e n t  a1 t h o u g h  d i s s a t i s f a c t i o n  w i t h  t h e  l e v e l  o f  

c o m p e n s a t i o n  i s  e x p r e s s e d .  

T h e  R o a r d ,  a f t e r  c a r e f u l l y  w e i g h i n g  t h e  e v i d e n c e  o f  

t h e  T u r n e r s  a n d  M r .  T h o m p s o n ,  c o n c l u d e s  t h a t  t h e  e v i d e n c e  

o f  Mr. Thompson  is t o  b e  p r e f e r r e d .  I t  f i n d s  t h e  T u r n e r s  

were t o l d  t h a t  t h e  Gas S t o r a g e  A g r e e m e n t  w o u l d  c o n v e y  t h e  

g a s  s t o r a g e  r i g h t s  t o  U n i o n  a n d  t h e y  s i g n e d  t h e  A g r e e m e n t  

k n o w i n g  t h i s  t o  b e  t h e  case.  The  R o a r d  f i n d s  t h a t  t h e r e  

was n o  m i s r e p r e s e n t a t i o n  a n d  t h a t  t h e  p l e a  o f  n o n  est  -- 
f a c t i m  i s  n o t  s u p p o r t e d  by t h e  e v i d e n c e .  A c c o r d i n g l y  t h e  

T u r n e r s  h a ~ r e  n o  s t a n d i n g  b e f o r e  t h e  b o a r d  w i t h  r e s p e c t  t o  

s e c t i o n  2 1 ,  s u b s e c t i o n s  2 a n d  3. 

T h e  l a s t  A p p l i c a n t  t o  r e l y  o n  t h e  p l e a  o f  non  e s t  

f a c t u m  was A n d r e w  Thompson .  A n d r e w  Thompson  s i g n e d  a n  

a g r e e m e n t  w i t h  U n i o n  i n  A p r i l  1 9 5 6 ,  ( E x h i b i t  2 4 ,  t a b  4 )  



w h i c h  g r a n t e d  U n i o n  o i l  a n d  g a s  r i g h t s  a n d  s t o r a g e  r i g h t s  

f o r  a t e r m  o f  2 0  y e a r s  a n d  s o  l o n g  t h e r e a f t e r  a s  a n y  o f  

t h e  s a i d  s u b s t a n c e s  a r e  p r o d u c e d  i n  p a y i n g  q u a n t i t i e s  or 

t h e  l a n d s  a r e  u s e d  f o r  u n d e r g r o u n d  s t o r a g ?  o f  g a s .  

A n d r e w  Thompson  h a s  been  f a r m i n g  s i n c e  h e  w a s  1 5  

y e a r s  o l d ,  a n d  h e  h a s  a p u b l i c  s c h o o l  e d u c a t i o n .  He 

r e c a l l e d  i n  h i s  p r e f i l e d  t e s t i m o n y  E x h i b i t  3 4 ,  T a b  2 4 ,  

t h a t  M r .  Reaume o f  U n i o n  t o l d  h i m  t h a t  t h e  a g r e e m e n t  w a s  

a p e t r o l e u m  a n d  n a t u r a l  g a s  l ease  and  t h a t  h e  r e l i e d  

s o l e l y  o n  Mr. Reaume t o  e x p l a i n  t h e  d o c u m e n t  t o  h i m .  

I n  r e s p o n s e  t o  a q u e s t i o n  f r o m  t h e  B o a r d ,  A n d r e w  

Thompson a g r e e d  t h a t  w h i l e  h e  d i d  n o t  u n d e r s t a n d  a l l  t h e  

w o r d s  i n  t h e  A g r e e m e n t  , h e  u n d e r s t o o d  t h a t  s t o r a g e  r i g h t s  

w e r e  b e i n q  g r a n t e d  t o  U n i o n .  H e  a d d e d  t h a t  a t  t h a t  t i m e  

h e  was i n  n e e d  o f  money .  U n d e r  t h e  c i r c u m s t a n c e s  t h e  

p l e a  o f  n o n  e s t  f a c t u m  f a i l s .  T h e r e  was n o  m i s r e p r e s e n -  

t a t i o n  a l l e g e d  b y  A n d r e w  Thompson w i t h  r e s p e c t  to  t h e  

U n i o n  A g r e e m e n t .  

I n  t h e  a l t e r n a t i v e ,  Andrew Thompson  p l e a d e d  t h a t  t h e  

a g r e e m e n t  d a t e d  A p r i l  2 4 ,  1 9 5 6  h a d  e x p i r e d .  

T h e  term o f  t h e  a g r e e m e n t  is c o n t a i n e d  i n  t h e  

f o l l o w i n g  c l a u s e s :  

" T h e  r i g h t s  h e r e b y  g r a n t e d  s h a l l  c o n t i n u e  f o r  
a term o f  t w e n t y  y e a r s  f r o m  t h e  d a t e  h e r e o f  
a n d  so  l o n g  t h e r e a f t e r  a s  a n y  o f  t h e  s a i d  
s u b s t a n c e s  is o r  a r e  p r o d u c e d  i n  p a y i n g  
q u a n t i t i e s  f r o m  t h e  s a i d  l a n d s  o r  a n y  p a r t  o f  
t h e m  a n d / o r  so l o n g  a s  t h e  L e s s e e  c o n t i n u e s  
o p e r a t i o n s  o n  t h e  s a i d  l a n d s  or a n y  of t h e m  
a n d / o r  so l o n g  a s  t h e  s a i d  l a n d s ,  or a n y  p a r t  
t h e r e o f ,  a r e  u s e d  f o r  u n d e r g r o u n d  s t o r a g e  o f  
g a s  a s  a f o r e s a i d .  



I n  o r d e r  t o  p r o v i d e  f o r  t h e  s t o r a g e  o f  g a s  
u n d e r g r o u n d  a n d  f o r  t h e  p u r p o s e  o f  p r o t e c t i n g  
t h e  s a i d  g a s  so s t o r e d  t h e  L e s s e e  s h a l l  h a v e  
t h e  r i g h t  a t  a n y  t i m e ,  and  f r o m  time t o  t ime ,  
t o  d e t e r m i n e  t h a t  a n y  l a n d s  c o v e r e d  b y  g r a n t s  
or  l e a s e s  h e l d  b y  it s h a l l  be a s t o r a g e  a r e a .  
N o t i c e  o f  s u c h  d e t e r m i n a t i o n  s h a l l  be g i v e n  i n  
w r i t i n g  t o  t h e  o w n e r  f o r  t h e  t ime b e i n g  o f  e a c h  
p a r c e l  o f  l a n d  i n c l u d e d  i n  t h e  s a i d  s t o r a g e  
a r e a .  S h o u l d  t h e  l a n d s  a b o v e  d e s c r i b e d  a t  a n y  
t ime  b e  i n c l u d e d  i n  a n y  s u c h  s t o r a g e  a r e a  a n d  
n o t i c e  b e  g i v e n  as  a f o r e s a i d  t h e n  t h e  r i g h t s  
a n d  p r i v i l e g e s  g r a n t e d  b y  t h i s  I n d e n t u r e ,  a s  
same e x i s t  a t  t h e  t i m e  o f  s a i d  n o t i c e ,  a n d  
s u b j e c t  t o  a l l  c o v e n a n t s  and  c o n d i t i o n s ,  
i n c l u d i n g  t h e  a m o u n t  t h e n  b e i n g  p a i d  a s  r e n t a l ,  
a t  t h a t  t i m e  b i n d i n g  upon  t h e  L e s s e e ,  s h a l l  
c o n t i n u e  a s  l o n g  as  g a s  is b e i n g  s t o r e d  i n  t h e  
d e s i g n a t e d  a r e a  o r  f o r  a n y  p a r t  t h e r e o f  . "  
T h e r e f o r e  t h e  b a s i c  term o f  t h e  Thornpson l e a s e  would  

n o r m a l l y  h a v e  e x p i r e d  A p r i l  2 4 ,  1 9 7 6 .  A c c o r d i n g  t o  

E x h i b i t  36 ( n e w )  G r o u p  1 - 3 8 ,  f i n a l  p r o d u c t i o n  c e a s e d  i n  

t h e  B e n t p a t h  P o o l  o n  A u g u s t  1 6 ,  1 9 7 2 .  F i r s t  i n j e c t i o n ,  

t h o u g h  u n a u t h o r i z e d ,  commenced J u l y  3 1 ,  1 9 7 4 .  B o a r d  

a u t h o r i t y  t o  i n j e c t  w a s  g r a n t e d  on A u g u s t  1 9 ,  1 9 7 4  b y  

B o a r d  O r d e r  E . R . O .  6 4 .  

Mr. G i f  f e n  a r g u e d  t h a t ,  r e g a r d l e s s  o f  t h e  f a c t s  af 

t h e  m a t t e r ,  U n i o n  d i d  n o t  d e s i g n a t e  t h e  B e n t p a t h  P o o l  a s  

a  s t o r a g e  a r e a  u n t i l  i t  s e n t  o u t  a N o t i c e  o f  D e t e r m i n a -  

t i o n  a s  r e q u i r e d  i n  t h e  a g r e e m e n t .  T h i s  n o t i c e  w a s  n o t  

s e n t  t o  t h e  T h o m p s o n s  u n t i l  D e c e m b e r  2 8 ,  1 9 7 7 ,  a n d  c o n s e -  

q u e n t l y  t h e  b a s i c  t e r m  had  e x p i r e d .  F u r t h e r ,  M r .  G i f f e n  

a l l e g e d  t h a t  n o  p a y m e n t s  o n  a c c o u n t  o f  s t o r a g e  were e v e r  

made u n d e r  t h e  T h o r n p s o n s '  l e a se .  H e  s u b m i t t e d  t h a t  t h e r e  

is n o  s t o r a g e  a g r e e m e n t  a f f e c t i n g  t h e  T h o m p s o n s l  l a n d ,  

a n d  t h a t  t h e r e f o r e  t h e  Andrew T h o m p s o n s  h a v e  s t a n d i n g  

b e f o r e  t h e  B o a r d  w i t h  r e s p e c t  t o  s e c t i o n  2 1 ( 2 )  a n d  ( 3 )  o f  

t h e  A c t  . 



U n i o n  a r g u e d  t h a t  3 o a r d  O r d e r  E.R.O. 4 6  w h i c t ~  was  

i s s u e d  by t h e  B o a r d  March 1 6 ,  1 9 7 2  e E f e c t i v e  N a r c h  2G,  

1 9 7 2  h a d  a " f u n d a i n e n t a l  e f f e c t "  o n  t h e  a g r e e m e n t  b e c a u s e  

t h a t  O r d e r  p r o v i d e d  t h r o u g h  t h e  U n i t  O p e r 3 t i o n  A g r e e m e n t  

t h a t  so l o n q  a s  p a y m e n t s  u n d e r  t h e  l a t t e r  a g r e e m e n t  were 

made or  t e n d e r e d ,  t h e  l e a s e d  s u b s t a n c e s  were deemed t o  be 

p r o d u c e d  a n d  t h e  l e a s e  was  2eemed t o  r e : n a i n  i n  f u l l  f o r c e  

a n d  e f f e c t .  I t  w a s  U n i o n ' s  p o s i t i o n  t h a t  a l l  p a y m e n t - s  

c a l l e d  f o r  i n  E . R . O .  4 6  h a v e  b e e n  d u l y  a n d  I i r o p e r l y  made 

o r  t e n d e r e d  a n d  h a v e  b e e n  a c c p p t e d ,  t h e r e f o r e ,  t h e  b a s i c  

term o f  t h e  o r i q i n a l  l e a s e  h a s  been e x t ( + n d e t i  a n d  

c o n t i n u e d .  

T h e  D o a r d  d o e s  n o t  a c c e p t  Mr. G i f f e n ' s  a r q u m e n t  t h a t  

t h e  e f f e c t i v e  d a t e  o f  d e s i g n a t i o n  of t h e  s t . ~ r a q e  a r e a  1s 

t h a t  g i v e n  b y  U n i o n  i n  i t s  r d o t i c e  o f  D e t e r m i n a t i o n .  

Union  was c l e a r 1 1 7  remiss i n  f a i l i n q  t o  i n f o r i n  t h e  

T 'hompsons t h a t  t h e  p o o l  w a s  t o  b e  d e s i g n a t e d  a s  a  s t o r a g e  

a r e a ,  b u t  i t  w a s  O n t a r i o  R e g u l a t i o n  5U5/74 w h i c h  d e s i g -  

n a t e d  t h e  p o o l  a s  a s t o r a g e  a r e a  o n  A u g u s t  8 ,  1 9 7 4 ,  n o t  

U n i o n ' s  n o t i c e .  At  t h e  d a t e  o f  e x p i r y  o f  t h e  b a s i c  term, 

t h a t  i s  Apr i l  2 1 ,  1 9 7 6 ,  t h e  l a n d s  i n  q u e s t i o n  were b e i n g  

u s e d  f o r  s t o r a g e  a n d  t h e r e f o r e  u n d e r  t h e  p r o v i s i o n s  of 

t h e  a g r e e m e n t  o f  1 9 5 6 ,  t h e  term w a s  e x t e n d e d  a n d  

c o n t i n u e d  so l o n g  a s  t h e  l a n d s  a r e  u s e d  f o r  s t o r a g e .  T h e  

B o a r d  t h e r e f o r e  f i n d s  t h e  a g r e e m e n t  to  be v a l i d  a n d  

b i n d i n g  a n d  t h a t  t h e  Andrew T h o m p s o n s  h a v e  n o  s t a n d i n g  

be fore  t h e  B o a r d  w i t h  r e s p e c t  t o  s e c t i o n  2 1  ( 2 )  a n d  ( 3 )  

o f  t h e  A c t .  



E x p i r y  D a t e s  o f  O t h e r  L e a s e s  -- 

T h e  D o n a l d  Cameron  S a n d e r s o n  l e a s e  w i t h  U n i o n ,  i n  

t h e  same f o r m  a s  t h a t  s i g n e d  by t h e  Andrew T h o m p s o n s ,  i s  

f o u n d  a t  Tab 11, E x h i b i t  2 4 .  T h i s  a g r e e m e n t  d a t e d  

J u l y  7 ,  1 9 6 9  h a d  a  b a s i c  t e r m  o f  f i v e  y e a r s .  I t  w a s  

a m e n d e d  b y  a n  O i l  a n d  Gas G r a n t  Amending A g r e e m e n t  d a t e d  

S e p t e m b e r  2 5 ,  1 9 7 0 ,  w h i c h  e s s e n t i a l l y  o n l y  a m e n d e d  t h e  

p a y m e n t s  u n d e r  t h e  o r i g i n a l  a g r e e m e n t .  T h e  b a s i c  term o f  

t h e  a g r e e m e n t  w o u l d  h a v e  e x p i r e d  J u l y  7 ,  1 9 7 4 .  The  

a r g u m e n t s  o f  Mr. G i f f e n  a n d  I J n i o n  a r e  t h e  s a m e  wlth 

respect  t o  M r .  S a n d e r s o n  a s  t h e y  were w i t h  r e s p e c t  t o  t h e  

T h o m p s o n s .  On t h e  d a t e  t h a t  t h e  b a s i c  term w o u l d  h a v e  

e x p i r e d ,  t h e r e  was n o  p r o d u c t i o n  f r o m  t h e  B e n t p a t h  P o o l  

n o r  h a d  t h e  a r ea  b e e n  d e s i g n a t e d  or u s e d  f o r  s t o r a g e  

p u r p o s e s .  B o a r d  O r d e r  E . R . O .  4 6  i n c o r p o r a t i n g  t h e  U n i t  

O p e r a t i o n  A g r e e m e n t  w a s  i s s u e d  o n  March  6 ,  1 9 7 2 .  T h e  

B o a r d  a g r e e s  w i t h  B o a r d  c o u n s e l  t h a t  p a r a g r a p h  4 o f  t h e  

U n i t  O p e r a t i o n  A g r e e m e n t  k e p t  t h e  S a n d e r s o n  l e a s e  a1 i v e  

b e y o n d  t h e  b a s i c  term p r o v i d e d  i n  t h e  o r i g i n a l  l e a s e .  

T h e r e f o r e  t h e  S a n d e r s o n s  c a n n o t  be c o n s i d e r e d  t o  be 

A p p l i c a n t s  b e f o r e  t h e  B o a r d  f o r  t h e  p u r p o s e s  o f  

s e c t i o n  2 1 ( 2 )  a n d  ( 3 ) .  

On May 1 8 ,  1 9 5 1  A r c h i b a l d  T u r n e r  e x e c u t e d  a n  O i l  a n d  

G a s  G r a n t  w i t h  U n i o n ,  a g a i n  i n  t h e  same f o r m  a s  t h a t  

s i g n e d  by A n d r e w  T h o m p s o n .  T h e  p r i m a r y  term was f o r  20  

y e a r s ,  and  u n l e s s  t h e r e  was p r o d u c t i o n  i n  p a y i n g  



q u a n t i t i e s  o r  s t o r a g e  t h e  term w o u l d  e x p i r e  on  May 1 8 ,  

1 9 7 1 .  T h e  G r a h a m  T u r n e r s  o b t a i n e d  t h e i r  l a n d  s u b j e c t  t o  

t h i s  a g r e e m e n t  ( t h e  " G r a h a m  T u r n e r  L e a s c "  ) . 
E x h i b i t  8 8  s h o w s  t h e  p r o d u c t i o n  h i s t c l r y  o f  t h e  

R e n t p a t h  P o o l .  A s  i n d i c a t e d  e a r l i e r ,  f i r s t  p r o d u c t i o n  

commenced D e c e m b e r  7,  1 9 7 0  and c o n t i n u e d  d u r i n g  t h e  

m o n t h s  o f  J a n u a r y ,  F e b r u a r y ,  a n d  M a r c h  1 9 7 1 .  On A p r i l  1, 

1 9 7 1  t h e  p o o l  was a p p a r e n t l y  s h u t  down f o r  s t a b i l i z a t i o n .  

T h e r e  w a s  no  p r o d u c t i o n  f r o m  t h e  pool b e t w e e n  A p r i l  and 

O c t o b e r  1 P 7 1  i n c l u s i v e .  P r o d u c t i o n  r e s u m e d  f o r  t h e  

m o n t h s  o f  I l o v e n b e r  and  D e c e m b e r ,  c e a s e d  i n  J a n u a r y  and  

F e b r u a r y  a n d  r e s u m e d  i n  March  a n d  c o n t i n u e d  to A u g u s t  1 6 ,  

1 9 7 2 .  On t h e  s p e c i f i c  d a t e  o f  Nay 1 8 ,  1 9 7 1  n o  q a s  was  

h e i n q  p r o d u c e d  f r o m  t h e  p o o l .  

Mr. G i f f e n  a r g u e d  t h a t  t h i s  l e a s e  e x p i r e d  o n  t h a t  

d a t e  a n d  t h a t  o r d e r  E . D . O .  4 6  c o u l d  n o t  r e v i v e  i t .  On 

t h e  o t h e r  h a n d  U n i o n  s u b m i t t e d  t h a t  s i n c e  a  p r o d u c i n g  g a s  

w e l l  had b e e n  c o m p l e t e d  o n  t h e  G r a h a m  T u r n e r  p r o p e r t y  i n  

J a n u a r y  1 5 ,  1 9 7 1 ,  i t  w o u l d  be a p p r o p r i a t e  to  c o n s t r u e  

" g a s  p r o d u c e d "  a s  e q u i v a l e n t  t o  o r  m e a n i n g  t h e  same t h i n g  

a s  " c o m p l e t i o n  o f  a  w e l l  c a p a b l e  o f  p r o d u c t i o n  i n  p a y i n g  

q u a n t i t i e s " .  On t h i s  b a s i s  U n i o n  a r g u e d  t h a t  t h e  Graham 

T u r n e r  L e a s e  w a s  i n  f a c t  a  v a l i d  a n d  s u b s i s t i n g  l e a s e  o n  

t h e  e f f e c t i v e  d a t e  o f  t h e  i s s u a n c e  of t h e  B o a r d  E . B . O .  4 6  

a n d  was c o n t i n u e d  i n  f u l l  f o r c e  a n d  e f f e c t  p u r s u a n t  t o  

t h e  terms o f  t h a t  o r d e r .  



Some b a c k g r o u n d  is n e c e s s a r y  t o  p l a c e  t h e  e v e n t s  

r e l a t i n g  t o  t h e  o p e r a t i o n  of t .he B e n t p a t h  P o o l  i n  

p e r s p e c t i v e .  

Union  was p r o h i b i t e d  b y  O n t a r i o  R e q u l a t i o n  3 9 6 / 7 0  

f r o m  p r o d u c i n g  t h e  p o o l  w i t h o u t  t h e  c o n s e n t  o f  t h e  

M i n i s t e r  o f  M i n e s  a n d  N o r t h e r n  A f f a i r s  ( E x h i b i t  2 7 ,  

T a b  3 3 ) .  Ry l e t t e r  d a t e d  O c t o b e r  1 4 ,  1 9 7 0  U n i o n  was 

a u t h o r i z e d  o n  b e h a l f  o f  t h a t  M i n i s t r y  t o  p r o d u c e  g a s  f r o m  

t h e  p o o l  p r o v i d i n g  t h a t  a l l  t h e  i n t e r e s t s  o f  t h e  ~ a r t i e s  

were j o i n e d  n o t  l a t e r  t h a n  A p r i l  3 0 ,  1 9 7 1 .  U n i o n  

p r o d u c e d  g a s  d u r i n g  t h e  m o n t h s  o f  J a n u a r y ,  F e b r u a r y  a n d  

March 1 9 7 1 ,  a s  p r e v i o u s l y  n o t e d ,  w i t h  c u m u l a t i v e  p r o d u c -  

t i o n  o f  3 . 0 7 8  B c f .  T h e  A p r i l  3 0  d a t e  was  e x t e n d e d  by 

l e t t e r  f r o m  t h e  M i n i s t r y  d a t e d  A p r i l  8 ,  1 9 7 1  w h i c h  w a s  

f i l e d  as  E x h i b i t  24  i n  t h e  E . R . O .  4 6  h e a r i n g .  The  l e t t e r  

r e a d s  i n  p a r t  a s  f o l l o w s :  

"1. P r o d u c t i o n  f r o m  t h e  B e n t p a t h  p o o l  commenced  
7 December 1 9 7 0  and w a s  t e m p o r a r i l y  
t e r m i n a t e d  1 A p r i l  1 9 7 1 .  P r o d u c t i o n  f r o m  
t h i s  p o o l  w i l l  commence  a g a i n  o n  o r  a b o u t  1 
N o v e m b e r  1 9 7 1 .  

T h i s  D e p a r t m e n t ' s  i n s t r u c t i o n s  t o  y o u ,  
d a t e d  1 4  O c t o b e r  1 9 7 0 ,  i n c l u d e  t h e  
c o n d i t i o n  t h a t  a l l  t h e  i n t e r e s t s  i n  t h e  
p o o l  s h a l l  b e  j o i n e d  f o r  t h e  p u r p o s e  o f  
p r o d u c i n g  t h e  w e l l  o r  w e l l s  n o t  l a t e r  t h a n  
30 A p r i l  1 9 7 1 .  I n  v i e w  o f  t h e  d i f f i c u l -  
t i e s  w h i c h  a r e  b e i n g  e x p e r i e n c e d  I n  
r e s p e c t  o f  c o m p l y i n g  w i t h  T h e  O n t a r i o  
M u n i c i p a l  A c t ,  t h i s  d a t e  is b e i n g  e x t e n d e d  
t o  1 5  J u n e  1 9 7 1 .  I f  u n i t i z a t i o n  o f  t h e  
p o o l  h a s  n o t  b e e n  v o l u n t a r i l y  a g r e e d  t o  by 
a l l  p a r t i e s  c o n c e r n e d ,  t h e  m a t t e r  i s  t o  be 
r e f e r r e d  t o  t h e  O n t a r i o  E n e r g y  R o a r d  f o r  
c o m p u l s o r y  u n i t i z a t i o n .  



Why t h e  p e r i o d  w a s  e x t e n d e d  t o  o n l y  J u n e  1 5 ,  1 9 7 1 ,  

when U n i o n  a p p a r e n t l y  5 a d  no i n t e n t i o n  o f  r e c o m m e n c i n g  

p r o d u c t i o n  u n t i l  November  1, 1 9 7 1  w a s  n o t  e x p l a i n e d  a t  

t h a t  h e a r i n q .  

U n i o n  d i d  n o t  a p p l y  t o  t h e  B o a r d  f o r  u n i t i z a t i o n  

u n t i l  J u l y  3 0 ,  1 9 7 1 .  The  m a t t e r  was h e a r d  i n  S a r n i a  o n  

O c t o b e r  2 8 ,  1 9 7 1  a n d  w a s  r e s u m e d  a g a i n  o n  D e c e m b e r  1 4 ,  

1 9 7 1 .  R e a s o n s  f o r  D e c i s i o n  a p p r o v i n g  u n i t i z a t i o n  w e r e  

i s s u e d  o n  F e b r u a r y  1 6 ,  1 9 7 2  f o l l o w e d  b y  a n  O r d e r  d a t e d  

March  6 ,  1 9 7 2 .  

M e a n w h i l e  b y  l e t t e r  d a t e d  November  9 ,  1 9 7 1 ,  t h e  

M i n i s t e r  a g a i n  e x t e n d e d  t h e  time f o r  p r o d u c t i o n ,  t h i s  

t i m e  t o  D e c e m b e r  1 5 ,  1 9 7 1 .  A p p a r e n t l y  p r o d u c t i o n  r e s u m e d  

u p o n  r e c e i p t  o f  t h a t  l e t t e r  a n d  c o n t i n u e d  t o  D e c e m b e r  1 5 ,  

1 9 7 1 .  No s u b s e q u e n t  p r o d u c t i o n  t o o k  p l a c e  u n t i l  t h e  

B o a r d  O r d e r  was i s s u e d  i n  M a r c h ,  1 9 7 2 .  

T h e r e  w e r e  t w o  p e r i o d s ,  t h e r e f o r e ,  when U n i o n  h a d  no  

a u t h o r i t y  t o  p r o d u c e  g a s  f r o m  t h e  B e n t p a t h  P o o l  - t h e  

f i r s t  J u n e  1 5  t o  N o v e m b e r  9 ,  1 9 7 1 ,  i n c l u s i v e ,  a n d  t h e  

s e c o n d  D e c e m b e r  1 5 ,  1 9 7 1  t o  M a r c h  6,  1 9 7 2  i n c l u s i v e .  

D u r i n g  t h o s e  p e r i o d s  p r o d u c t i o n  d i d  n o t  t a k e  p l a c e .  

B e t w e e n  A p r i l  3 0  a n d  J u n e  1 5 ,  1 9 7 1 ,  U n i o n  c o u l d  h a v e  

p r o d u c e d  g a s  f r o m  t h e  pool ,  n e v e r t h e l e s s  i t  d e c i d e d  n o t  

t o  d o  s o .  When M r .  Newton  was a s k e d  d u r i n g  E.B.O. 4 6  

h e a r i n g  f o r  t h e  r e a s o n  f o r  t h i s ,  h e  r e p l i e d  a s  f o l l o w s :  

" U n d e r  o u r  c o n t r a c t  we w e r e  n e g o t i a t i n g  w i t h  
o t h e r  i n t e r e s t e d  p a r t i e s ,  a t  t h a t  t i m e  we h a d  
i n  m i n d  u n d e r  t h a t  c o n t r a c t  t r y i n g  to  e s t a b l i s h  
p r o d u c t i o n  f i g u r e s  i n  t h e  o r d e r  o f  3 BCF o f  
g a s .  We h a d  r e a c h e d  s l i g h t l y  o v e r  t h a t  3 B C F  



b y  t h e  e n d  o f  March 31 ,  1 9 7 1 ,  and  t h a t  was, 
h a v i n g  t h a t  i n  mind ,  w e  s h u t  it i n  and w e  had  
f u l f i l l e d  t h e  o b l i g a t i o n s  w e  had i n t e n d e d  to  
e x e c u t e  a t  t h a t  t i m e  ." 
The s i t u a t i o n  t h e r e f o r e  is t h a t  on  May 1 8 ,  1 9 7 1  

Union  c o u l d  h a v e  p r o d u c e d  g a s  f r o m  t h e  p o o l  i n  p a y i n g  

q u a n t i t i e s ,  and  it was i n  a  p o s i t i o n  to  do  s o  u n t i l  

J u n e  1 5 ,  1971 .  T h e r e a f t e r ,  w i t h o u t  Boa rd  O r d e r  or 

f u r t h e r  M i n i s t e r i a l  a u t h o r i z a t i o n ,  Union was p r o h i b i t e d  

f r o m  p r o d u c i n g  g a s  f r o m  t h a t  p o o l .  The Board  is n o t  

i m p r e s s e d  w i t h  U n i o n ' s  i n g e n i o u s  a r g u m e n t  and  i n  t h e  

B o a r d ' s  v i e w  t h e  h i a t u s  f o l l o w i n g  J u n e  1 5  was s u f f i c i e n t  

t o  t e r m i n a t e  t h e  Graham T u r n e r  L e a s e .  The B o a r d  a g r e e s  

w i t h  i t s  c o u n s e l  t h a t  Board  O r d e r  E.B.O. 4 6  c o u l d  n o t  

r e v i v e  a  l e a s e  which  had a l r e a d y  e x p i r e d  and  t h e r e f o r e  

t h e  Graham T u r n e r s  d o  n o t  h a v e  a  s t o r a g e  a g r e e m e n t  w i t h  

Union .  The Graham T u r n e r s  t h e r e f o r e  h a v e  s t a n d i n g  b e f o r e  

t h e  Board w i t h  r e s p e c t  t o  a n  a p p l i c a t i o n  t o  d e t e r m i n e  

f a i r ,  j u s t  and  e q u i t a b l e  c o m p e n s a t i o n  u n d e r  s e c t i o n  2 1  

( 2 )  and ( 3 )  o f  t h e  A c t .  I n  t h e  c i r c u m s t a n c e s  o f  t h i s  

a g r e e m e n t ,  t h e  Boa rd  f i n d s  t h a t  n e i t h e r  e s t o p p e l  n o r  

l a c h e s  a p p l i e s .  

S u b j e c t  t o  t h e  a b o v e  f i n d i n g s  t h e  Boa rd  a g r e e s  t h a t  

t h e  Union o i l  a n d  g a s  l e a s e s  w h i c h  c o n t a i n e d  s t o r a g e  

p r o v i s i o n s  h a v e  b e e n  e x t e n d e d  by  B o a r d  O r d e r  E . B . O .  4 6  s o  

l o n g  as p a y m e n t s  p r o v i d e d  i n  t h e  U n i t  O p e r a t i o n  Agreemen t  

were made. 



T h e  P l e a  o f  - U n c o n s c i o n a b i l i t y  

M r .  G i  f f e n '  s a r g u m e n t  on u n c o n s c i o n a b i l i t y  was s h o r t  

a n d  h i s  p l e a d i n g s  were s i l e n t  on  t h i s  i s s u e .  N e v e r t h e -  

l e s s  t h e  Board  t a k e s  f r o m  h i s  a r g u m e n t  a n d  t h e  cases 

c i t e d  by him t h a t  t h e  Gas S t o r a g e  A g r e e m e n t s  were 

u n c o n s c i o n a b l e  b e c a u s e  t h e  r e n t a l  paymen t  o f f e r  was 

u n r e a s r l n a b l y  low,  U n i o n ' s  b a r g a i n i n g  p o s i t i o n  was much 

s t r o n g e r  t h a n  t h e  l a n d o w n e r s ,  a n d  Union  i n d u c e d  t h e  

l a n d o w n e r s  t o  s i g n  t h e  Gas S t o r a g e  A g r e e m e n t s  w i t h  

p r o m i s e s  t h a t  were n o t  k e p t  and by  m i s r e p r e s e n t a t i o n  as 

to  t h e  n a t u r e  and  c o n t e n t  of  t h e  a g r e e m e n t .  M r .  Tennyson  

s u p p o r t e d  M r .  G i f f e n ' s  a r g u m e n t  o n  t h i s  i s s u e .  

I n  s u p p o r t  o f  t h e  a l l e g a t i o n  of u n c o n s c i o n a b i l i t y  

M r .  G i f f e n  c i t e d  t h e  e v i d e n c e ,  w h i c h  he s t a t e d  is uncon- 

t r a d i c t e d ,  t h a t  f a i r  m a r k e t  v a l u e  o f  t h e  l e a s t  cost  

a l t e r n a t i v e  t o  U n i o n  wou ld  be $ 1 , 9 5 0  p e r  a c r e  p e r  annum 

i n  1 9 8 0  and  t h a t  i n  c o n t r a s t  Union is p a y i n g  t h e  

A p p l i c a n t s  a  mere $ 7 . 0 0  p e r  a c r e  per annum i n  p e r p e -  

t u i t y .  F o r  r e a s o n s  d e t a i l e d  i n  P a r t  I11 h e r e o f  t h e  B o a r d  

d o e s  n o t  a g r e e  w i t h  M r .  G i f f e n ' s  s u b m i s s i o n  a s  t o  f a i r  

m a r k e t  v a l u e .  H i s  r e l i a n c e  on t h i s  e v i d e n c e  t o  s u p p o r t  

t h e  a l l e g a t i o n  o f  u n c o n s c i o n a b i l i t y  i s ,  t h e r e f o r e ,  ill- 

f o u n d e d  and h i s  a r g u m e n t  i s  r e j e c t e d  by t h e  B o a r d .  

An a n a l y s i s  o f  t h e  t a b l e  p r e p a r e d  b y  t h e  C e n t r a l  

O n t a r i o  A p p r a i s a l s  ( E x h i b i t  1 0 3 )  i n d i c a t e s  t h a t  i n  t h e  

p e r i o d  1 9 7 2  t o  1 9 7 4  U n i o n ' s  p a y m e n t  o f  $ 5 . 0 0  p e r  a c r e  p e r  



annum t o  l a n d o w n e r s  i n  t h e  B e n t p a t h  P o o l  was n e i t h e r  t h e  

h i g h e s t  n o r  l o w e s t  payment  among l e s s e e s  f o r  g a s  s t o r a g e  

r i g h t s  i n  Lambton Coun ty ,  n o r  was i t  t h e  h i g h e s t  o r  

l o w e s t  p a i d  by Union to  i t s  lessors. The Board  d o e s  n o t  

f i n d  t h a t  " t h e  t o t a l  f a c t s  i n  t h i s  m a t t e r  s h r i e k  of  

u n c o n s c i o n a b i l i t y . "  It  c a n n o t  be s a i d  t h a t  t h e  l a n d -  

o w n e r s  were  c o e r c e d  i n t o  s i g n i n g  t h e  a g r e e m e n t ,  i n  a n y  

way, or p r e v e n t e d  f rorn o b t a i n i n g  i n d e p e n d e n t  a d v i c e ,  or 

t h a t  t h e  a m o u n t s  p a i d  t o  them u n d e r  t h e  v a r i o u s  l e a s e  

a g r e e m e n t s  were out o f  l i n e  w i t h  p a y m e n t s  b e i n g  made t o  

o t h e r  l a n d o w n e r s  i n  t h e  same g e n e r a l  v i c i n i t y  f o r  t h e  

same t y p e  of r i g h t s  a t  t h a t  t i m e .  I n  s h o r t ,  t h e  Boa rd  

c o n c l u d e s  t h a t  t h e  e v i d e n c e  d o e s  n o t  s u p p o r t  a f i n d i n g  o f  

u n c o n s c i o n a b i l i t y .  

The  p a r t i e s  h a v i n g  s t a n d i n g  b e f o r e  t h e  B o a r d  on t h e  

i s s u e  o f  c o m p e n s a t i o n  t h e r e f o r e  a r e  t h e  H i g g s ,  t h e  S m i t s ,  

t h e  T o w n s h i p  o f  Dawn, A c h i e l  Kimpe,  a n d  t h e  Graham 

T u r n e r s .  



PART I11 

Compensa t ion  

E f f e c t  o f  B o a r d  O r d e r  E.B.O. 4 6  o n  
S t o r a a e  P a v m e n t s  

I t  was c l a i m e d  on  b e h a l f  o f  t h e  K i m p e  A p p l i c a n t s  

t h a t  c e r t a i n  p a y m e n t s  t h a t  t h e y  were e n t i t l e d  to  u n d e r  

t h e  v a r i o u s  leases and a g r e e m e n t s  had  n o t  been  r e c e i v e d  

and  as s u c h  t h e  a g r e e m e n t s  s h o u l d  b e  d e c l a r e d  v o i d .  

E v i d e n c e  was s u b m i t t e d  d e t a i l i n g  t h e  p a y m e n t s  made b y  

Union to  e a c h  l a n d o w n e r  and  i n  a d d i t i o n ,  M r .  G i f f e n  

c a l l e d  Mr. Bowman, who had  a n a l y z e d  p a y m e n t s  made t o  t h e  

McFaddens,  Thomases  a n d  T u r n e r s .  

The e v i d e n c e  b e f o r e  t h e  Boa rd  is t h a t  a l t h o u g h  

s e v e r a l  o f  t h e  A p p l i c a n t s  had  e x p r e s s e d  t h e i r  c o n c e r n  

t h a t  t h e  p a y m e n t s  were i n s u f f i c i e n t ,  t h e r e  was no 

e v i d e n c e  f i l e d  to  show t h a t  t h e y  had i n  f a c t  o b j e c t e d  t o  

Union  c h a n g i n g  t h e  p a y m e n t s  f r o m  ' i n  a d v a n c e '  t o  

' i n  a r r e a r s ' ,  or  t h a t  t h e y  c o n s i d e r e d  t h a t  p a y m e n t s  were 

n o t  b e i n g  made a t  a l l  u n d e r  a n y  l e a s e  or  t h e  Gas  S t o r a g e  

A g r e e m e n t s .  In  a n y  e v e n t ,  t h e  G a s  S t o r a g e  Agreement  h a s  

no  p e n a l t y  i n  t h e  e v e n t  o f  f a i l u r e  o f  t h e  L e s s e e  t o  

comply  w i t h  t h e  terms o f  t h e  a g r e e m e n t .  And u n d e r  t h e  

Un ion  o i l  and  g a s  l e a s e s  w h i c h  i n c l u d e d  s t o r a g e ,  t h e  

lessor was r e q u i r e d  t o  g i v e  Union  t h i r t y  d a y s  n o t i c e  



o f  a n y  d e f a u l t  s o  t h a t  i t  c o u l d  be removed b e f o r e  t h e  

l e a s e  c o u l d  be  d e c l a r e d  v o i d .  S i n c e  s u c h  n o t i c e  w a s  n o t  

g i v e n  b y  t h e  l e s s o r s  p r i o r  t o  t h i s  p r o c e e d i n g ,  t h e  Un ion  

l e a s e  a g r e e m e n t s  c a n n o t  be c o n s i d e r e d  v o i d  f o r  r e a s o n s  of 

non-paymen t .  The Board  c o n c l u d e s ,  t h e r e f o r e ,  t h a t  n o n e  

o f  t h e  leases or t h e  Gas S t o r a g e  A g r e e m e n t s  is v o i d a b l e  

o n  t h e  q r o u n d s  of  non-payment .  

The A c t  r e q u i r e s  t h e  Boa rd  to  d e t e r m i n e  t h e  amoun t  

o f  c o m p e n s a t i o n  p a y a b l e  t o  t h e  owner  o f  s t o r a g e  r i g h t s  

which  a r e  n o t  s u b j e c t  t o  a g r e e m e n t .  The B o a r d  a g r e e s  

w i t h  i t s  c o u n s e l  t h a t  t h e  B o a r d  is n o t  a c o l l e c t i o n  

a g e n c y ,  b u t  s i n c e  t h e  l a n d o w n e r ' s  s t o r a g e  r i g h t s  were 

t a k e n  as o f  J u l y  31 ,  1 9 7 4 ,  t h e  d a t e  of  f i r s t  i n j e c t i o n ,  

t h e  p e r i o d  f r o m  1 9 7 4  t o  1 9 8 2  m u s t  be c o n s i d e r e d  a n d  

r e c o g n i t i o n  m u s t  be g i v e n  to p a y m e n t s  t h a t  h a v e  a l r e a d y  

been  made b y  Union .  A d e t e r m i n a t i o n  o f  o u t s t a n d i n g  

c o m p e n s a t i o n  d u e  t o  a n  A p p l i c a n t  n e c e s s i t a t e s  an  a n a l y s i s  

o f  p a y m e n t s  t o  d e t e r m i n e  u n d e r  w h i c h  l e a s e s ,  a g r e e m e n t s  

o r  Board  O r d e r s  t h e y  w e r e  made .  

I n  r e v i e w i n g  t h e  a m o u n t s  t h a t  h a v e  b e e n  p a i d  by 

Union u n d e r  t h e  v a r i o u s  a g r e e m e n t s ,  it a p p e a r s  t h a t  

p a y m e n t s  were made i n  f u l l  u n d e r  t h e  i n d i v i d u a l  a g r e e -  

m e n t s  p r i o r  t o  Board  O r d e r  E.B.O. 4 6  b e i n g  i s s u e d  a n d  

a l s o  u n d e r  U n i o n ' s  i n t e r p r e t a t i o n  o f  t h e  U n i t  O p e r a t i o n  

Agreemen t  t h a t  fo rmed  p a r t  o f  B o a r d  O r d e r  E.B.O. 4 6 .  

However ,  i t  is q u e s t i o n a b l e  w h e t h e r  p a y m e n t s  u n d e r  t h e  

G a s  S t o r a g e  A g r e e m e n t s  h a v e  a c t u a l l y  b e e n  made  b y  U n i o n .  



The Gas  S t o r a g e  A g r e e m e n t s  a s s i g n e d  t h e  s t o r a g e  

r i g h t s  t o  Union w i t h  c o m p e n s a t i o n  s e t  a t  $ 5 . 0 0  per a c r e  

p e r  y e a r ,  p a y a b l e  a n n u a l l y  i n  a d v a n c e ,  o n  t h e  a n n i v e r s a r y  

d a t e  o f  t h e  a g r e e m e n t .  F i v e  o u t  o f  t h e  e i g h t  G a s  S t o r a g e  

A g r e e m e n t s  were d a t e d  May 1, 1 9 7 0 ,  two o n  May 5 ,  1970 a n d  

o n e  on A p r i l  2 9 ,  1970 .  Paymen t s  were made i n  a c c o r d a n c e  

w i t h  t h e s e  a g r e e m e n t s  f o r  t h e  p e r i o d s  1 9 7 0  t o  1 9 7 1  and  

B o a r d  o r d e r  E . B . O .  4 6  was  i s s u e d  o n  March 6 ,  1972 ,  

a n d ,  t h e  B o a r d ,  a t  p a g e  1 2  of  i t s  R e a s o n s  f o r  D e c i s i o n  i n  

E . R . O .  4 6 ,  made r e f e r e n c e  t o  U n i o n ' s  p r o p o s e d  p a y m e n t s  

u n d e r  t h e  U n i t  O p e r a t i o n  Agreemen t  and  n o t e d  t h a t :  

" T h e s e  p a y m e n t s  a r e  i n  s u b s t i t u t i o n  f o r  a l l  
p a y m e n t s  u n d e r  t h e  p e t r o l e u m  a n d  g a s  p r o d u c t i o n  
l e a s e s  a n d  g a s  s t o r a g e  a g r e e m e n t s  a n d  a p p e a r  t o  
h a v e  b e e n  d e s i g n e d  t o  remove t h e  i n e q u i t y  
be tween  t h e  Union a n d  I m p e r i a l  lessors a r i s i n g  
f r o m  t h e  f a c t  t h a t  t h e  Union lessors s i g n e d  
away t h e i r  s t o r a g e  r i g h t s  f o r  no  p r e s e n t  
c o n s i d e r a t i o n  o t h e r  t h a n  t h e  h o l d i n g  r e n t a l  
u n d e r  t h e  p r o d u c t i o n  l e a s e s ,  w h e r e a s  t h e  
I m p e r i a l  l e s s o r s  are  c o m p e n s a t e d  n o t  o n l y  b y  
t h e  h o l d i n g  r e n t a l  u n d e r  t h e  p r o d u c t i o n  l e a se s ,  
b u t  a l s o  b y  t h e  s e p a r a t e  s t o r a g e  r e n t a l  u n d e r  
t h e  Union g a s  s t o r a g e  a g r e e m e n t  ." 
Union c o n c l u d e d  t h a t  t h e  B o a r d  O r d e r  amended b o t h  

o i l  and  g a s  leases  and  G a s  S t o r a g e  A g r e e m e n t s  so t h a t  

p a y m e n t s  were n o  l o n g e r  made  i n  a c c o r d a n c e  w i t h  t h e  

a g r e e m e n t s  t h a t  had  b e e n  s i g n e d ,  b u t  were now made i n  

a c c o r d a n c e  w i t h  U n i o n ' s  i n t e r p r e t a t i o n  o f  t h e  t e r m s  of  

t h e  U n i t  O p e r a t i o n  A g r e e m e n t  ( S e e  p a g e  1 9  h e r e i n ) .  T h o s e  

l a n d o w n e r s  w i t h  a c r e a g e  i n  t h e  p a r t i c i p a t i n g  a r e a  

r e c e i v e d  r o y a l t i e s  as g a s  w a s  p r o d u c e d  a n d  t h o s e  o u t s i d e  



t h e  p a r t i c i p a t i n g  a r e a  r e c e i v e d  t h e  minimum a n n u a l  

r e n t a l ,  i n  a r r e a r s .  It w i l l  be n o t e d  from p a g e  1 9  h e r e i n  

t h a t  t h e  a p p l i c a b l e  s e c t i o n  of  t h e  U n i t  O p e r a t i o n  

Agreemen t  r e q u i r e s  t h a t  t h e  l e s s o r s  be  p a i d  by t h e  lessee 

n o t  l a t e r  t h a n  t h e  3 1 s t  d a y  o f  J a n u a r y ,  n e x t  f o l l o w i n g ,  

an  amoun t  p e r  acre t h a t  w i l l  b r i n g  t h e  t o t a l  r e c e i v e d  

f r o m  r o y a l t i e s  a n d  a n y  p a y m e n t s  f o r  u n d e r g r o u n d  s t o r a g e  

r i g h t s  from a n y  s o u r c e  up t o  a minimum o f  $ 7 . 0 0  p e r  a c r e  

p e r  y e a r  f o r  t h a t  l a n d  w i t h i n  t h e  u n i t  a r e a  a n d  $5 .00  p e r  

a c r e  p e r  y e a r  f o r  l a n d  o u t s i d e  t h e  u n i t  a r e a .  T h i s  d o e s  

n o t  amend t h e  G a s  S t o r a g e  A g r e e m e n t s  b u t  p r o v i d e s  f o r  a 

common minimum paymen t  t o  a l l  l a n d o w n e r s .  

I t  s h o u l d  b e  n o t e d  t h a t  n e i t h e r  t h e  B o a r d ' s  R e a s o n s  

f o r  D e c i s i o n  n o r  t h e  O r d e r  i n  E.B.O. 4 6  amended t h e  Gas 

S t o r a g e  A g r e e m e n t s  o r  s p e c i f i c a l l y  a p p r o v e d  o r  r e q u i r e d  

any  a d j u s t m e n t  to  t h e  t i m i n g  of p a y m e n t s  u n d e r  t h e  Gas 

S t o r a g e  A g r e e m e n t s .  T h i s  is n o t  s u r p r i s i n g ,  s i n c e  Union  

had i n d i c a t e d  d u r i n g  t h e  c o u r s e  o f  t h a t  p r o c e e d i n g  t h a t  

i t  c o n s i d e r e d  s t o r a g e  a n d  c o m p e n s a t i o n  f o r  s t o r a g e  t o  be  

o u t s i d e  t h e  B o a r d ' s  j u r i s d i c t i o n  i n  t h a t  p a r t i c u l a r  

p r o c e e d i n g .  I n  t h e  s u b s e q u e n t  p r o c e e d i n g  t h a t  d e a l t  w i t h  

t h e  d e s i g n a t i o n  o f  t h e  B e n t p a t h  P o o l  a s  a s t o r a g e  a rea ,  

E . B . O .  6 4 ,  t h e  a g r e e m e n t s  w e r e  r e f e r r e d  t o ,  b u t  a g a i n  

n e i t h e r  t h e  B o a r d ' s  O r d e r ,  n o r  t h e  R e a s o n s  f o r  D e c i s i o n  

a l t e r e d  o r  amended t h o s e  e x i s t i n g  G a s  S t o r a g e  A g r e e m e n t s .  

R e f e r e n c e  t o  t h e  r e m i t t a n c e  v o u c h e r s  u s e d  by U n i o n ,  

show t h a t  p r i o r  t o  1 9 7 7 ,  t h e  t e r m i n o l o g y  u s e d  was 



" E x p i r e s  i n d e f  . N o t  a d v a n c e d .  U n i t  a g r e e m e n t  B e n t p a t h  

P o o l  U n i t . "  From 1 9 7 7  o n w a r d s ,  t h e  t e r m i n o l o g y  is 

s imi la r ,  e x c e p t  t h e  words  " u n i t  a g r e e m e n t "  are  r e p l a c e d  

w i t h  " s t o r a g e  paymen t " ,  f o l l o w e d  by t h e  Gas S t o r a g e  

A g r e e m e n t  number f o r  e a c h  l a n d o w n e r .  A 1  t h o u g h  t h e  

t e r m i n o l o g y  c h a n g e d  i n  1 9 7 7 ,  t h e  amount  p a i d  by Union t o  

t h e  l a n d o w n e r s  was s t i l l  c a l c u l a t e d  i n  a c c o r d a n c e  w i t h  

t h e  U n i t  O p e r a t i o n  Agreement  a p p r o v e d  i n  E.B.O. 4 6 .  

The  e v i d e n c e  b e f o r e  t h e  B o a r d ,  t h e r e f o r e ,  is t h a t  

t h e  Gas S t o r a g e  A g r e e m e n t s  h a v e  n o t  b e e n  amended b y  a n y  

a c t i o n  o f  t h e  Board  o r  t h e  l e s s o r s ,  a n d  as s u c h  $ 5 . 0 0  p e r  

a c r e  p e r  annum s h o u l d  have  b e e n  p a i d  t o  t h e  l e s s o r s  i n  

a d v a n c e .  Nor d o e s  t h e  e v i d e n c e  show t h a t  t h e  l e v e l  o f  

c o m p e n s a t i o n  f o r  s t o r a g e  r i g h t s  w a s  se t  a t  $ 7 . 0 0  p e r  a c r e  

p e r  annum as a l l e g e d  by  U n i o n .  O i l  a n d  G a s  l e a s e s  t a k e n  

by Union t h a t  i n c l u d e d  s t o r a g e  were amended by E.B.O. 46 

a n d  as s u c h  i t  a p p e a r s  t h a t  p a y m e n t  was made u n d e r  t h o s e  

leases.  The l a n d o w n e r s  w i t h o u t  s t o r a g e  a g r e e m e n t s  h a v e  

i n  f a c t ,  r e c e i v e d  p a y m e n t s  u n d e r  t h e  U n i t  O p e r a t i o n  

Agreemen t .  S i n c e  t h e  U n i t  O p e r a t i o n  Agreemen t  e s t a b -  

l i s h e d  t h e  minimum paymen t  u n d e r  t h e  o i l  a n d  g a s  leases, 

b u t  c o u l d  n o t  e s t a b l i s h  c o m p e n s a t i o n  f o r  s t o r a g e  s i n c e  

t h a t  mat ter  was n o t  b e f o r e  t h e  B o a r d ,  t h e n  t h e s e  

l a n d o w n e r s  h a v e  n o t  r e c e i v e d  a n y  p a y m e n t  f o r  s t o r a g e  f r o m  

J u l y  3 1 ,  1 9 7 4  t o  d a t e .  

I n  summary t h e n ,  t h e  B o a r d  f i n d s  t h a t  B o a r d  O r d e r  

E . B . O .  46 d i d  n o t  amend or  a l t e r  t h e  p a y m e n t s  t o  be made 



f o r  g a s  s t o r a g e  r i g h t s  t o  t h o s e  l a n d o w n e r s  who had  s i g n e d  

Gas S t o r a g e  A g r e e m e n t s ,  n o r  d i d  i t  d i r e c t l y  or  i n d i r e c t l y  

s e t  t h e  l e v e l  f o r  g a s  s t o r a g e  c o m p e n s a t i o n  a t  $ 7 . 0 0  per 

a c r e  p e r  y e a r .  



P r i n c i p l e s  o f  Compensa t ion  -- ---- 

T h e  A p p l i c a t i o n s  by t h e  l a n d o w n e r s  were  made 

p u r s u a n t  t o  s e c t i o n  2 1  of t h e  Act.  T h a t  s e c t i o n  p r o v i d e s  

t h a t  a n  a p p e a l  f rom a  d e t e r m i n a t i o n  o f  c o m p e n s a t i o n  by  

t h e  a o a r d  m u s t  be t o  t h e  D i v i s i o n a l  C o u r t  u n d e r  

s e c t i o n  3 3  o f  t h e  E x p r o p r i a t i o n s  A c t  R.S.O. 1980  C.  1 4 8 .  

S i n c e  t h e  a b o v e  a c t s  i n c l u d e  s e v e r a l  c r o s s -  

r e f e r e n c e s  o n e  t o  t h e  o t h e r ,  i t  became  an i s s u e  i n  t h i s  

p r o c e e d i n g  w h e t h e r  t h e  Roard  s h o u l d  make i t s  d e c i s i o n  on  

c o m p e n s a t i o n  s o l e l y  o n  t h e  b a s i s  o f  t h e  O n t a r i o  E n e r g y  

Roard  A c t ,  or w h e t h e r  t h e  E x p r o p r i a t i o n s  A c t ,  o r  

p a r t i c u l a r  s e c t i o n s  o f  t h a t  a c t ,  or  t h e  common l a w  s h o u l d  

i n f l u e n c e  i t s  d e c i s i o n .  

Union  n o t e d  t h a t  t h e  B o a r d ,  i n  a t  l e a s t  two R e a s o n s  

f o r  D e c i s i o n  i s s u e d  i n  d e s i g n a t i o n  p r o c e e d i n g s ,  h a s  

s t a t e d  t h a t  a p p r o v i n g  t h e  d e s i g n a t i o n  o f  an  a r e a  f o r  

s t o r a g e  h a s  t h e  e f f e c t  of  e x p r o p r i a t i n g  s t o r a g e  r i g h t s  

f r o m  t h o s e  w i t h i n  t h e  a r e a  who had n o t  s i g n e d  a  s t o r a g e  

a g r e e m e n t .  Union a r g u e d  t h a t  t h e s e  Boa rd  d e c i s i o n s  

t o g e t h e r  w i t h  s e c t i o n  2 o f  t h e  E x p r o p r i a t i o n s  A c t ,  

r e q u i r e  t h a t  t h e  d e t e r m i n a t i o n  of c o m p e n s a t i o n  by t h e  

R o a r d  b e  u n d e r t a k e n  u s i n g  t h e  g e n e r a l  p r i n c i p l e s  o f  

c o m p e n s a t i o n  a s  se t  o u t  i n  s e c t i o n  1 4  o f  t h a t  a c t .  Union  

a 1  so a r g u e d  t h a t  t h e  p r o c e d u r a l  r e q u i r e m e n t s  r e l a t i n g  to  

s t o r a g e  m a t t e r s  b e f o r e  t h e  B o a r d  were g o v e r n e d  by 

s e c t i o n  3 5  o f  t h e  O n t a r i o  E n e r g y  B o a r d  A c t .  



M r .  G i f  f e n ,  f o r  t h e  Kimpe A p p l i c a n t s ,  c o n s i d e r e d  

t h a t  t h e  B o a r d ,  h a v i n g  been  g i v e n  t h e  w i d e s t  p o w e r s  by 

t h e  L e g i s l a t u r e  t o  d e a l  w i t h  c o m p e n s a t i o n  and s u c h  

m a t t e r s  a s  a g r e e m e n t s ,  s h o u l d  d e t e r m i n e  f a i r ,  j u s t  and  

e q u i t a b l e  c o m p e n s a t i o n  w i t h o u t  r e c o u r s e  t o  t h e  p r i n c i p l e s  

t h a t  are  i n t e n d e d  t o  g o v e r n  t h e  d e t e r m i n a t i o n  o f  

c o m p e n s a t i o n  u n d e r  t h e  E x p r o p r i a t i o n s  A c t .  

H e  s u b m i t t e d  t h a t  Union w a s  n o t  i n  a  p o s i t i o n  t o  a s k  

t h e  Boa rd  to  t a k e  t h e  E x p r o p r i a t i o n s  Ac t  i n t o  c o n s i d e r a -  

t i o n  s i n c e  Union had n o t  c o m p l i e d  w i t h  t h e  p r o c e d u r e s  

s p e c i f i e d  i n  t h a t  a c t .  He p o i n t e d  o u t  t h a t  t h e  c o u r t s  i n  

t h e  p a s t  h a v e  r e q u i r e d  a  s t r i c t  c o m p l i a n c e  w i t h  t h e  

p r o c e d u r a l  r e q u i r e m e n t s  of  e x p r o p r i a t i o n  s t a t u t e s  and  

a r g u e d  t h a t  s i n c e  Union had n o t  c o m p l i e d  w i t h  t h e  

p r o c e d u r e s  se t  o u t  i n  t h e  E x p r o p r i a t i o n s  Act  i t  would 

h a v e  t o  s t a r t  t h e  p r o c e s s  a l l  o v e r  a g a i n  i f  it w i s h e d  t o  

a p p l y  a n y  p o r t i o n  o f  t h e  E x p r o p r i a t i o n s  Ac t  to  t h e  

d e t e r m i n a t i o n  o f  c o m p e n s a t i o n .  

The  d i f f e r e n c e  b e t w e e n  t h e  " t a k i n g "  o f  p r o p e r t y ,  

g e n e r a l l y  d e a l t  w i t h  i n  e x p r o p r i a t i o n  p r o c e e d i n g s ,  a n d  

t h e  " e n t e r i n g "  and  " u s e "  t e r m i n o l o g y  u s e d  i n  s e c t i o n  2 1  

o f  t h e  O n t a r i o  E n e r g y  Board  A c t ,  was n o t e d  by  

Mr. G i f f e n .  He a r g u e d  t h a t  " e n t e r i n g  a n d  u s e "  was n o t  a n  

e x p r o p r i a t i o n  and  t h a t  t h e  B o a r d  s h o u l d  s e t  " f a i r ,  j u s t  

and  e q u i t a b l e  c o m p e n s a t i o n "  a s  r e q u i r e d  by  s e c t i o n  2 1  ( 2 ) .  

H e  a g r e e d  w i t h  Union t h a t  t h e  p r o c e d u r a l  r e q u i r e m e n t s  f o r  

s t o r a g e  m a t t e r s  were g o v e r n e d  by s e c t i o n  3 5  o f  t h e  

O n t a r i o  E n e r g y  B o a r d  A c t .  



M r .  T e n n y s o n ' s  s u b m i s s i o n  on  b e h a l f  of c e r t a i n  

l a n d o w n e r s  i n  t h e  Payne  Poo l  area g e n e r a l l y  e n d o r s e d  t h e  

a r g u m e n t s  o f  M r .  G i f f e n  and i n  p a r t i c u l a r  d e a l t  w i t h  t h e  

p r i n c i p l e s  o f  c o m p e n s a t i o n .  He  s u b m i t t e d  t h a t  t h e  B o a r d  

s h o u l d  c o n s i d e r  a l l  t h e  i s s u e s  o f  c o m p e n s a t i o n  and  n o t  

l i m i t  i t s e l f  s o l e l y  t o  t h e  n a r r o w  g r o u n d s  of  t h e  l aw  o f  

e x p r o p r i a t i o n .  T h e s e  l a n d o w n e r s  were c o n c e r n e d  t h a t  t h e  

L e g i s l a t u r e ,  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  O n t a r i o  E n e r g y  

B o a r d  A c t ,  h a s  " t a k e n  away t h e  r i g h t s  o f  t h e  p r i v a t e  

l a n d o w n e r s  t o  s e l l  t h i s  g a s  s t o r a g e  r e s o u r c e  t o  t h e  

h i g h e s t  b i d d e r  i n  a f r e e  and o p e n  m a r k e t " .  They ,  t h e r e -  

f o r e ,  a s k e d  t h e  Board  to  t a k e  t h e  s t a t u t o r y  l i m i t a t i o n s  

imposed  b y  t h e  A c t  on  t h e i r  a b i l i t y  t o  s e l l  t h e i r  r i g h t s  

i n t o  c o n s i d e r a t i o n  when f i x i n g  f a i r ,  j u s t  and  e q u i t a b l e  

c o m p e n s a t i o n .  

Boa rd  C o u n s e l  traced t h e  n u m e r o u s  amendments  t o  b o t h  

a c t s  a n d  c o n c l u d e d  t h a t  t h e  O n t a r i o  E n e r g y  B o a r d  Act  . 

g o v e r n s  as f a r  a s  t h e  p r o c e d u r e  t o  b e  f o l l o w e d  i s  con-  

c e r n e d ,  b u t  t h a t  t h e  p r i n c i p l e s  s e t  down i n  s e c t i o n s  1 3  

a n d  1 4  o f  t h e  E x p r o p r i a t i o n s  A c t  s h o u l d  be f o l l o w e d  i n  

e s t a b l i s h i n g  t h e  l e v e l  o f  c o m p e n s a t i o n .  

The Board  h a v i n g  r e v i e w e d  t h e  e v i d e n c e  and  t h e  

a r g u m e n t s  o f  a l l  c o u n s e l ,  c o n c l u d e s  t h a t  it h a s  two 

i s s u e s  t o  d e c i d e  i n  o r d e r  t o  e s t a b l i s h  wha t  p r i n c i p l e s  or  

p r e c e d e n t s  s h o u l d  g u i d e  i t  i n  s e t t i n g  c o m p e n s a t i o n .  The 

f i r s t  is w h e t h e r  t h e  t a k i n g  o f  t h e  l a n d o w n e r s  s t o r a g e  

r i g h t s  c o n s t i t u t e s  e x p r o p r i a t i o n ,  t h e  s e c o n d  is t h e  



e x t e n t  t o  w h i c h  t h e  r e l e v a n t  s t a t u t e s  and  t h e  common l a w  

s h o u l d  be c o n s i d e r e d  b y  t h e  Boa rd  i n  d e t e r m i n i n g  

c o m p e n s a t i o n .  

The B o a r d ,  i n  R e a s o n s  f o r  D e c i s i o n  E.B.O. 6 4 ,  s t a t e d  

t h a t  t h e  g r a n t i n g  o f  U n i o n ' s  a p p l i c a t i o n  had " t h e  e f f e c t  

o f  e x p r o p r i a t i n g  t h e  s t o r a g e  r i g h t s "  o f  two p r i v a t e  l a n d -  

o w n e r s  and t h e  T o w n s h i p  of Dawn. I t  would t h e r e f o r e  seem 

t h a t  t h e  B o a r d ,  a t  t h a t  t i m e ,  c o n s i d e r e d  t h a t  t h e  t a k i n g  

o f  s t o r a g e  r i g h t s  w a s  a k i n  t o  a n  e x p r o p r i a t i o n .  

S u b s e q u e n t  t o  t h e  d e s i g n a t i o n  o f  an a r e a  a s  a  

s t o r a g e  p o o l ,  a  B o a r d  O r d e r  a p p o i n t s  a n  e x c l u s i v e  

o p e r a t o r .  I n  t h e  case of B e n t p a t h ,  it was Un ion .  Once 

s u c h  a n  o r d e r  h a s  b e e n  i s s u e d  s t o r a g e  r i g h t s  t h a t  h a v e  

n o t  b e e n  a s s i g n e d  t o  t h e  o p e r a t o r  h a v e  no  v a l u e  t o  t h e  

l a n d o w n e r  b e c a u s e  h e  c a n n o t  i n d e p e n d e n t l y  u s e  them.  I n  

e f f e c t  t h e y  h a v e  b e e n  t a k e n  f r o m  t h e  l a n d o w n e r  w i t h o u t  

h i s  c o n s e n t .  The d e f i n i t i o n  o f  " e x p r o p r i a t i o n "  i n  t h e  

~ x p r o p r i a t i o n s  A c t  i n c l u d e s  " t h e  t a k i n g  o f  l a n d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  o w n e r  by a n  e x p r o p r i a t i n g  a u t h o r i t y " .  

I n  t h e  same a c t ,  " l a n d " ,  is d e f i n e d  to  i n c l u d e  " a n y  r i g h t  

or i n t e r e s t  i n ,  t o ,  o v e r  o r  a f f e c t i n g  l a n d " .  I n  t h i s  

c a s e  t h e  s u b j e c t  is a " r i g h t  or i n t e r e s t  i n "  l a n d ,  and  

Union  i s  i n  e f f e c t  t h e  e x p r o p r i a t i n g  a u t h o r i t y  t h r o u g h  

t h e  a p p r o v a l  o f  t h e  B o a r d .  

The B o a r d  h a s  c o n c l u d e d  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  

" e n t r y  and u s e "  a n d  " t a k i n g "  r e f e r r e d  t o  by  M r .  G i f f e n  



i s  r e a l l y  a  d i s t i n c t i o n  w i t h o u t  a  d i f f e r e n c e  i n  t h i s  c a s e  

and  t h a t  f o r  a l l  p r a c t i c a l  p u r p o s e s  t h e  l a n d o w n e r ' s  

r i g h t s  h a v e  been  e x p r o p r i a t e d .  

The s e c t i o n s  o f  t h e  E x p r o p r i a t i o n s  Act t h a t  a p p e a r  

t o  h a v e  r e l e v a n c e  i n  t h i s  matter a r e  s e c t i o n  2 ( 1 )  

a n d  ( 4 ) ,  s e c t i o n  4 ( 1 )  and  ( 2 )  and  s e c t i o n  1 2 .  T h e s e  a re  

a s  f o l l o w s :  

S e c t i o n  2 :  

" (1 )  N o t w i t h s t a n d i n g  a n y  g e n e r a l  o r  s p e c i a l  
A c t ,  whe re  l a n d  is e x p r o p r i a t e d  or i n j u r i o u s  
a f f e c t i o n  is c a u s e d  by a  s t a t u t o r y  a u t h o r i t y ,  
t h i s  Act  a p p l i e s .  

" ( 4 )  Where t h e r e  i s  c o n f l i c t  b e t w e e n  a p r o v i -  
s i o n  o f  t h i s  A c t  and  a  p r o v i s i o n  o f  a n y  o t h e r  
g e n e r a l  or s p e c i a l  A c t ,  t h e  p r o v i s i o n  o f  t h i s  
Act  p r e v a i l s . "  

S e c t i o n  4 :  

" ( 1 )  An e x p r o p r i a t i n g  a u t h o r i t y  s h a l l  n o t  
e x p r o p r i a t e  l a n d  w i t h o u t  t h e  a p p r o v a l  o f  t h e  
a p p r o v i n g  a u t h o r i t y  as d e t e r m i n e d  u n d e r  
s e c t i o n  5. 

" ( 2 )  S u b s e c t i o n  (1) d o e s  n o t  a p p l y  t o  a n  
a u t h o r i z a t i o n  o f  t h e  O n t a r i o  E n e r g y  B o a r d  u n d e r  
t h e  O n t a r i o  E n e r g y  Board  A c t  i n  r e s p e c t  o f  
s t o r a g e  o f  g a s  i n  a  g a s  s t o r a g e  a r e a  or  t o  a n  
e x p r o p r i a t i o n  a u t h o r i z e d  u n d e r  s e c t i o n  4 9  o f  
t h a t  A c t  . I 1  

S e c t i o n  1 2 :  

" S e c t i o n  2 1  o f  t h e  O n t a r i o  E n e r g y  Board  A c t  
a p p l i e s  i n  r e s p e c t  o f  t h e  u s e  o f  d e s i g n a t e d  g a s  
s t o r a g e  areas."  

The B o a r d  c o n s i d e r s  t h a t  s e c t i o n  2  e x p r e s s e s  t h e  

i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  t h e  E x p r o p r i a t i o n s  A c t  

s h o u l d  a p p l y  i n  a l l  cases w h e r e  a p r o p e r t y  o w n e r  c o u l d  be 

d e p r i v e d  o f  p r o p e r t y ,  o r  r i g h t s  a s s o c i a t e d  w i t h  t h a t  

p r o p e r t y .  



T h e  Board  is a l s o  s a t i s f i e d  t h a t  s e c t i o n s  4 a n d  1 2  

o f  t h e  E x p r o p r i a t i o n s  Act would  p r e c l u d e  a n y  a p p l i c a t i o n  

u n d e r  t h a t  a c t  w i t h  r e s p e c t  to  m a t t e r s  a s s o c i a t e d  w i t h  

t h e  s t o r a g e  o f  g a s .  Those  s e c t i o n s  a l s o  e s t a b l i s h  t h e  

Roa rd  a s  t h e  a p p r o v i n g  a u t h o r i t y  f o r  g a s  s t o r a g e  d e s i g n a -  

t i o n  a n d  p i p e l i n e  e x p r o p r i a t i o n s .  Mr. Gi f  f e n  i s ,  t h e r e -  

f o r e ,  i n  error i n  s u g g e s t i n g  t h a t  Union  would h a v e  t o  

s t a r t  e x p r o p r i a t i o n  p r o c e e d i n g s  u n d e r  t h e  E x p r o p r i a t i o n s  

A c t  b e f o r e  t h e  r e m a i n i n g  a p p l i c a b l e  p r o v i s i o n s  o f  t h a t  

a c t  c a n  be  c o n s i d e r e d .  

S e c t i o n  2 1 ( 1 )  o f  t h e  O n t a r i o  E n e r g y  B o a r d  A c t  e s t a b -  

l i s h e s  t h e  B o a r d ' s  power  t o  a u t h o r i z e  a  p e r s o n  to  i n j e c t ,  

s t o r e ,  a n d  r emove  g a s  and  s e c t i o n  3 5  o f  t h e  A c t  s e t s  o u t  

t h e  p r o c e d u r e s  t o  be f o l l o w e d  w i t h  r e s p e c t  t o  t h e  d e s i g -  

n a t i o n  of a g a s  s t o r a g e  a r e a .  S i n c e  t h e  a p p l i c a t i o n  by 

Union t h a t  r e s u l t e d  i n  t h e  d e s i g n a t i o n  o f  t h e  B e n t p a t h  

P o o l  as  a s t o r a g e  a r e a  was b r o u g h t  u n d e r  t h e s e  t w o  

s e c t i o n s  o f  t h e  A c t ,  t h e  B o a r d  c o n c l u d e s  t h a t  t h e  correc t  

p r o c e d u r e s  h a v e  been  f o l l o w e d  a n d  t h a t  t h o s e  p r o c e d u r e s  

d o  n o t  p r e c l u d e  t h e  c o n s i d e r a t i o n  o f  t h e  E x p r o p r i a t i o n s  

A c t  i n  t h i s  p r o c e e d i n g .  

S e c t i o n  2 1 ( 4 )  o f  t h e  A c t  is a s  f o l l o w s :  

" ( 4 )  An a p p e a l  w i t h i n  t h e  m e a n i n g  o f  s e c t i o n  3 3  
o f  t h e  E x p r o p r i a t i o n s  A c t  l i e s  f r o m  a d e t e r -  
m i n a t i o n  o f  t h e  R o a r d  u n d e r  s u b s e c t i o n  3 to  t h e  
C o u r t  o f  A p p e a l ,  i n  w h i c h  case t h a t  s e c t i o n  
a p p l i e s ,  a n d  s e c t i o n  3 2  o f  t h i s  A c t  d o e s  n o t  
a p p l y . "  

T h i s  s e c t i o n  m a k e s  it c l e a r  t h a t  t h e  L e g i s l a t u r e  

i n t e n d e d  t h a t  a n  a p p e a l  f r o m  a d e t e r m i n a t i o n  o f  



c o m p e n s a t i o n  by t h e  Boa rd  would be t o  t h e  D i v i s i o n a l  

C o u r t  u n d e r  s e c t i o n  3 3  o f  t h e  E x p r o p r i a t i o n s  Act. 

On t h e  b a s i s  o f  t h e  f o r e g o i n g  t h e  Board  h a s  

c o n c l u d e d  t h a t  t h e  d e t e r m i n a t i o n  o f  f a i r ,  j u s t  a n d  

e q u i t a b l e  c o m p e n s a t i o n  mus t  i n c l u d e  r e c o g n i t i o n  o f  t h e  

p r i n c i p l e s  c o n t a i n e d  i n  t h e  E x p r o p r i a t i o n s  A c t .  

D u r i n g  t h i s  p r o c e e d i n g  many c a s e s  were  c i t e d  by  t h e  

p a r t i c i p a n t s ,  w i t h  a v i e w  t o  e s t a b l i s h i n g  t h e  s t a t e  o f  

t h e  common l a w  w i t h  r e s p e c t  t o  t h e  d e t e r m i n a t i o n  o f  

c o m p e n s a t i o n  f o r  a n  e x p r o p r i a t i o n .  The Board  d o e s  n o t  

c o n s i d e r  it is  n e c e s s a r y  t o  summar ize  t h e  v a r i o u s  c a s e s  

t h a t  were  c i t e d  b u t  b e l i e v e s  t h a t  t h e  c a s e  o f  F a r l i n g e r  

D e v e l o p m e n t s  L t d .  v .  Borough  of  E a s t  York  ( 1 9 7 3 ) ,  

5 L.C.R. 9 5 ,  1 2 7  (LCB) ;  v a r i e d  ( l 9 7 5 ) ,  8 L.C.R. 1 1 2  

c o n t a i n s  o n e  o f  t h e  most r e c e n t  a n d  p e r h a p s  t h e  most 

e x p l i c i t  i n t e r p r e t a t i o n  o f  s e c t i o n  1 4  (1) o f  t h e  Expro-  

p r i a t i o n s  A c t  t h a t  h a s  b e e n  e x p r e s s e d  by  t h e  c o u r t s .  . I n  

t h a t  c a s e  t h e  O n t a r i o  C o u r t  of A p p e a l  h e l d  t h a t  " I n  a n  

e x p r o p r i a t i o n  t h e r e  a r e  r e a l l y  t w o  f u n d a m e n t a l  s t e p s ,  t h e  

f i r s t  is t o  d e t e r m i n e  t h e  h i g h e s t  and  b e s t  u s e  o f  t h e  

p r o p e r t y  e x p r o p r i a t e d  and  t h e  s e c o n d  is  t o  f i x  t h e  

c o m p e n s a t i o n  a w a r d e d  t o  t h e  owner  b a s e d  on s u c h  u s e . "  

The  d e f i n i t i o n  o f  " h i g h e s t  and b e s t  u s e "  w a s  q u o t e d  f rom 

a p r e v i o u s  h e a r i n g  o f  t h e  O n t a r i o  Land C o m p e n s a t i o n  B o a r d  

a s  " t h e  h i g h e s t  e c o n o m i c  u s e  t o  w h i c h  a b u y e r  a n d  s e l l e r ,  

e a c h  w i l l i n g  and  k n o w l e d g e a b l e ,  w o u l d  r e a s o n a b l y  

a n t i c i p a t e  t h e  l a n d s  would  p r o b a b l y  be  p u t  ." 



I n  t h i s  p r o c e e d i n g  t h e  i s s u e  is o f  c o u r s e  t h e  

c o m p e n s a t i o n  t h a t  s h o u l d  be p a y a b l e  f o r  s t o r a g e  r i g h t s  

r a t h e r  t h a n  t h e  o u t r i g h t  a c q u i s i t i o n  o f  l a n d .  N e v e r t h e -  

less ,  t h e  B o a r d  is s a t i s f i e d  t h a t  r e c o g n i t i o n  m u s t  a l so  

b e  g i v e n  to  t h e  e s t a b l i s h e d  common l a w  w i t h  r e s p e c t  t o  

e x p r o p r i a t i o n  mat ters .  

W i t h  r e s p e c t  t o  t h e  p r o b a b i l i t y  o f  t h e  u s e  o f  t h o s e  

s t o r a g e  r i g h t s ,  i t  m u s t  be remembered  t h a t  t h e  a p p l i c a -  

t i o n  b y  Union i n  1974 was f o r  t h e  d e s i g n a t i o n  o f  t h e  

B e n t p a t h  P o o l  a r e a  a s  a n a t u r a l  g a s  s t o r a g e  a r e a .  I t  

w a s ,  t h e r e f o r e ,  a l m o s t  a c e r t a i n t y  r a t h e r  t h a n  a  p r o b a -  

b i l i t y  t h a t  t h e  h i g h e s t  and b e s t  u s e  of  t h e  s u b t e r r a n e a n  

v o i d  u n d e r  t h e  d e s i g n a t e d  a r e a  would  be fo r  t h e  s t o r a g e  

of n a t u r a l  g a s .  



B e n t p a t h  C o m p e n s a t i o n  

I t  is c l e a r  i n  t h i s  p r o c e e d i n g  t h a t  t h e  A p p l i c a n t s  

a r e  d i s s a t i s f i e d  w i t h  t h e  t r e a t m e n t  a c c o r d e d  them by  

U n i o n .  T h i s  d i s s a t i s f a c t i o n  a p p a r e n t l y  r e s u l t s  f rom 

t h e i r  b e l i e f  t h a t  t h e  p a y m e n t s  f o r  s t o r a g e  r i g h t s  

r e c e i v e d  t o  d a t e ,  t h e  o f f e r  made when t h e y  were a s k e d  t o  

s i g n  t h e  Gas S t o r a g e  L e a s e  Agreement  a n d  t h e  s u b s e q u e n t  

o f f e r  o f  $ 1 2 . 3 6  p e r  acre  per y e a r ,  were a l l  i n a d e q u a t e .  

S e c t i o n  21 ,  s u b s e c t i o n s  ( 2 )  and  ( 3 )  of  t h e  A c t ,  

w h i c h  p r o v i d e  f o r  a  l a n d o w n e r ' s  r i g h t  t o  c o m p e n s a t i o n  f o r  

g a s  s t o r a g e  r i g h t s ,  r e a d  as  f o l l o w s :  

" ( 2 )  S u b j e c t  to  a n y  a g r e e m e n t  w i t h  r e s p e c t  
t h e r e t o ,  t h e  p e r s o n  a u t h o r i z e d  b y  a n  o r d e r  u n d e r  
s u b s e c t i o n  ( I ) ,  

( a )  s h a l l  make  t o  o w n e r s  o f  a n y  g a s  
o r  o i l  r i g h t s  or o f  a n y  r i g h t  to  
s tore  g a s  i n  t h e  a r e a  f a i r ,  j u s t  
a n d  e q u i t a b l e  c o m p e n s a t i o n  i n  
r e s p e c t  o f  s u c h  g a s  or  o i l  r i g h t s  
o r  s u c h  r i g h t  t o  s t o r e  g a s ;  a n d  

( b )  s h a l l  make  t o  t h e  owner  o f  a n y  
l a n d  i n  t h e  a r e a  f a i r ,  j u s t  a n d  
e q u i t a b l e  c o m p e n s a t i o n  f o r  a n y  
damage n e c e s s a r i l y  r e s u l t i n g  f r o m  
t h e  e x e r c i s e  o f  t h e  a u t h o r i t y  
g i v e n  b y  s u c h  o r d e r .  

( 3 )  N o  a c t i o n  o r  o t h e r  p r o c e e d i n g  l i e s  i n  
r e s p e c t  o f  c o m p e n s a t i o n  p a y a b l e  u n d e r  t h i s  
s e c t i o n  a n d ,  f a i l i n g  a g r e e m e n t ,  t h e  amoun t  
t h e r e o f  s h a l l  b e  d e t e r m i n e d  by t h e  B o a r d . "  

Under  Pa_r> LI-of -&Ms+-&asons f o r  D e c i s i o n  t h e  - 

Board  h a s  c o n c l u d e d  t h a t  K i m p e ,  t h e  Graham T u r n e r s ,  t h e  

H i g g s ,  t h e  S m i t s  a n d  t h e  T o w n s h i p  o f  Dawn a l l  h a v e  

s t a n d i n g  b e f o r e  t h e  B o a r d  i n  t h i s  p r o c e e d i n g  a n d  as s u c h  

t h e y  a r e  e n t l t i e d  u n d e r  s e c t i o n  2 l ( 3 )  to h a v e  t h e  Boa rd  



d e t e r m i n e  t h e  amount  o f  c o m p e n s a t i o n  t h a t  s h o u l d  b e  p a i d  

f o r  t h e i r  r i g h t s  t o  s t o r e  g a s .  Those  l a n d o w n e r s  t h a t  

h a v e  a q r e e m e n t s  h a v e  no s t a n d i n g  b e f o r e  t h e  Boa rd  i n  t h i s  

p r o c e e d i n g ,  a n d  Union is l e g a l l y  r e q u i r e d  o n l y  to  pay t h e  

amount  o f  c o m p e n s a t i o n  r e q u i r e d  by s u c h  a g r e e m e n t s .  F o r  

o b v i o u s  r e a s o n s  i t  is d e s i r a b l e  t h a t  a l l  l a n d o w n e r s  i n  a 

p o o l  be  t r e a t e d  e q u a l l y  and  t h e  Board  would e n c o u r a g e  

Union tc  a d o p t  a u n i f o r m  t r e a t m e n t  f o r  a l l  l a n d o w n e r s  i n  

t h e  B e n t p a t h  P o o l .  It r e c o g n i z e s ,  h o w e v e r ,  t h a t  it d o e s  

n o t  have  t h e  j u r i s d i c t i o n  t o  o r d e r  Union t o  do t h i s .  

I n  w e i g h i n g  t h e  e v i d e n c e  and  d e t e r m i n i n g  t h e  amount  

o f  c o m p e n s a t i o n  t h a t  s h o u l d  b e  p a i d ,  t h e  B o a r d  h a s  t a k e n  

i n t o  c o n s i d e r a t i o n  t h e  r e q u i r e m e n t s  o f  t h e  A c t  t h a t  s u c h  

c o m p e n s a t i o n  s h o u l d  b e  " j u s t ,  f a i r  and  e q u i t a b l e " .  

The  B o a r d  h a s  a l s o  a c c e p t e d  t h a t  t h e  p r i n c i p l e s  

e s t a b l i s h e d  i n  t h e  E x p r o p r i a t i o n s  A c t  s h o u l d  be 

c o n s i d e r e d  i n  i ts d e t e r m i n a t i o n  o f  t h e  c o m p e n s a t i o n  

p a y a b l e  t o  t h e  l a n d o w n e r s .  The s e c t i o n s  o f  t h a t  a c t  

w h i c h  c o n t a i n  t h o s e  p r i n c i p l e s  are s e c t i o n s  1 3  a n d  1 4  

wh ich  a r e  a s  f o l l o w s :  

"13 .  (1) Where l a n d  is  e x p r o p r i a t e d ,  t h e  e x p r o -  
p r i a t i n g  a u t h o r i t y  s h a l l  pay t h e  o w n e r  s u c h  
c o m p e n s a t i o n  a s  is d e t e r m i n e d  i n  a c c o r d a n c e  
w i t h  t h i s  A c t .  

( 2 )  Where  t h e  l a n d  o f  a n  o w n e r  is e x p r o p r i a t e d ,  
t h e  c o m p e n s a t i o n  p a y a b l e  t o  t h e  o w n e r  s h a l l  be 
b a s e d  u p o n ,  

( a )  t h e  m a r k e t  v a l u e  o f  t h e  l a n d ;  

( b )  t h e  d a m a g e s  a t t r i b u t a b l e  t o  
d i s t u r b a n c e ;  



( C )  damages f o r  i n j u r i o u s  a f  f e c t i o n ;  
and  

( d )  a n y  s p e c i a l  d i f f i c u l t i e s  i n  
r e l o c a t i o n ,  

b u t ,  w h e r e  t h e  m a r k e t  v a l u e  is b a s e d  upon a  u s e  
o f  t h e  l a n d  o t h e r  t h a n  t h e  e x i s t i n g  u s e ,  n o  
c o m p e n s a t i o n  s h a l l  be p a i d  u n d e r  c l a u s e  ( b )  f o r  
damages  a t t r i b u t a b l e  t o  d i s t u r b a n c e  t h a t  would  
h a v e  b e e n  i n c u r r e d  by t h e  owner  i n  u s i n g  t h e  
l a n d  f o r  s u c h  o t h e r  u s e .  

1 4 .  (1)  The m a r k e t  v a l u e  o f  l a n d  e x p r o p r i a t e d  i s  
t h e  amount  t h a t  t h e  l a n d  m i g h t  be  e x p e c t e d  t o  
r e a l i z e  i f  s o l d  i n  t h e  o p e n  m a r k e t  b y  a  w i l l i n g  
s e l l e r  t o  a  w i l l i n g  b u y e r .  

( 2 )  Where  t h e  l a n d  e x p r o p r i a t e d  is d e v o t e d  to  a  
p u r p o s e  o f  s u c h  a  n a t u r e  t h a t  t h e r e  i s  n o  
g e n e r a l  demand or m a r k e t  f o r  l a n d  f o r  t h a t  
p u r p o s e ,  and t h e  owner  i n t e n d s  i n  good f a i t h  t o  
r e l o c a t e  i n  s i m i l a r  p r e m i s e s ,  t h e  m a r k e t  v a l u e  
s h a l l  b e  deemed t o  be t h e  r e a s o n a b l e  cost  o f  
e q u i v a l e n t  r e i n s t a t e m e n t .  

( 3 )  Where  o n l y  p a r t  o f  t h e  l a n d  o f  a n  owner  is 
t a k e n  a n d  s u c h  p a r t  is o f  a s i z e ,  s h a p e  o r  
n a t u r e  f o r  which  t h e r e  is no g e n e r a l  demand or 
m a r k e t ,  t h e  m a r k e t  v a l u e  a n d  t h e  i n j u r i o u s  
a f f e c t i o n  c a u s e d  b y  t h e  t a k i n g  may be 
d e t e r m i n e d  by  d e t e r m i n i n g  t h e  m a r k e t  v a l u e  o f  
t h e  w h o l e  o f  t h e  o w n e r ' s  l a n d  a n d  d e d u c t i n g  
t h e r e f r o m  t h e  m a r k e t  v a l u e  o f  t h e  o w n e r ' s  l a n d  
a f t e r  t h e  t a k i n g .  

( 4 )  I n  d e t e r m i n i n g  t h e  m a r k e t  v a l u e  o f  l a n d ,  no 
a c c o u n t  s h a l l  be t a k e n  o f ,  

( a )  t h e  s p e c i a l  u s e  to  which  t h e  
e x p r o p r i a t i n g  a u t h o r i t y  w i l l  p u t  
t h e  l a n d ;  

( b )  a n y  i n c r e a s e  or d e c r e a s e  i n  t h e  
v a l u e  o f  t h e  l a n d  r e s u l t i n g  f r o m  
t h e  d e v e l o p m e n t  o r  t h e  i m m i n e n c e  
o f  t h e  d e v e l o p m e n t  i n  respect o f  
wh ich  t h e  e x p r o p r i a t i o n  is made 
o r  f rom a n y  e x p r o p r i a t i o n  or 
imminen t  p r o s p e c t  o f  e x p r o p r i a -  
t i o n ;  o r  

( c )  a n y  i n c r e a s e  i n  t h e  v a l u e  o f  t h e  
l a n d  r e s u l t i n g  f r o m  t h e  l a n d  
b e i n g  p u t  t o  a u s e  t h a t  c o u l d  be  



r e s t r a i n e d  by a n y  c o u r t  o r  is 
c o n t r a r y  t o  l a w  o r  i s  d e t r i m e n t a l  
t o  t h e  h e a l t h  o f  t h e  o c c u p a n t s  o f  
t h e  l a n d  o r  to t h e  p u b l i c  
h e a l t h  ." 

D u r i n g  t h e s e  p r o c e e d i n g s  a  number of  m e t h o d s  of 

d e t e r m i n i n g  c o m p e n s a t i o n ,  or  t h e  m a r k e t  v a l u e  o f  s t o r a g e  

r i g h t s ,  were p r o p o s e d  by t h o s e  p a r t i c i p a t i n g .  A s  a  

r e s u l t ,  t h e  B o a r d  was p r e s e n t e d  w i t h  an  e x t r e m e l y  w i d e  

r a n g e  oi p o s s i b l e  v a l u e s ,  e a c h  b e i n g  s u p p o r t e d  by  a  

w i t n e s s  who was c o n s i d e r e d  t o  be a n  e x p e r t  i n  h i s  f i e l d .  

Union s u b m i t t e d  t h a t  t h e  c a l c u l a t i o n  o f  t h e  m a r k e t  

v a l u e  s h o u l d  b e  b a s e d  on t h e  r e p o r t  p r e p a r e d  by t h e  

B o a r d  and s u b m i t t e d  t o  t h e  L i e u t e n a n t  G o v e r n o r  i n  C o u n c i l  

i n  1 9 6 4 .  I n  t h a t  r e p o r t  t h e  B o a r d  c o n c l u d e d  t h a t  

c o m p e n s a t i o n  s h o u l d  be b a s e d  on  t h e  p e r f o r m a n c e  r a t i n g  o f  

a p o o l  and  s u g g e s t e d  t h r e e  r a t i n g s ;  e x c e l l e n t ,  good a n d  

f a i r .  The v a l u e  p r o p o s e d  p e r  m i l l i o n  c u b i c  f e e t  o f  

c a p a c i t y  f o r  e a c h  o f  t h e s e  r a t i n g s  was  3 0 4 ,  2 7 . 5 4  a n d  25q 

r e s p e c t i v e l y ,  w i t h  t h e  t o t a l  v a l u e  b e i n g  d i s t r i b u t e d  t o  

t h e  l a n d o w n e r s  i n  p r o p o r t i o n  t o  t h e  l a n d  owned by e a c h  t o  

t h e  p r o d u c t i v e  a c r e a g e  i n  t h e  d e s i g n a t e d  a r e a .  U n i o n ,  

h a v i n g  r a t e d  t h e  B e n t p a t h  P o o l  a s  " g o o d " ,  had  d e t e r m i n e d  

t h a t  $ 1 2 . 3 6  p e r  a c r e  p e r  annum s h o u l d  be o f f e r e d .  

R e v i s i n g  t h e  r a t i n g  t o  " e x c e l l e n t "  c a u s e d  U n i o n ,  i n  i t s  

a r g u m e n t  i n  t h i s  p r o c e e d i n g ,  t o  i n c r e a s e  t h e  o f f e r  to  

$ 1 3 . 4 8  p e r  a c r e  p e r  annum. 

T h r o u g h o u t  t h e  h e a r i n g  t h e  Kimpe A p p l i c a n t s  r e l i e d  

h e a v i l y  on t h e  v a l u e  a s  p r e s e n t e d  i n  t h e  H a v l e n a  R e p o r t  

p r e p a r e d  b y  t h e i r  c o n s u l t a n t s ,  Messrs. F r i e d e n b e r g ,  



H a v l e n a  and  R u i t e n b e e k .  The Hav lena  R e p o r t ,  f i l e d  a s  

E x h i b i t  63 ,  i n c l u d e d  a  d e t e r m i n a t i o n  o f  t h e  a n n u a l  r e n t a l  

v a l u e  f o r  s t o r a g e  r i g h t s  i n  t h e  B e n t p a t h  a r e a  and  a  v a l u e  

f o r  p u r c h a s i n g  t h e  p r o p e r t y  i n c l u d i n g  s t o r a g e  r i g h t s .  

V a l u e s  were c a l c u l a t e d  f o r  e a c h  o f  t h e  y e a r s  1 9 7 4  t o  1 9 8 1  

and t h e  a n n u a l  r e n t a l  p e r  acre v a r i e d  from a low o f  $ 4 2 5  

i n  1 9 7 6  t o  a  h i g h  o f  $ 3 , 0 4 9  i n  1 9 7 9 .  The o u t r i g h t  

p u r c h a s e  p r i c e  p e r  a c r e  v a r i e d  f rom a low o f  $ 4 , 1 9 2  i n  

1 9 7 6  t o  a h i g h  o f  $ 2 8 , 8 1 8  i n  1979 .  

I n  a r g u m e n t  t h e  Kimpe A p p l i c a n t s  s t i l l  f a v o u r e d  t h e  

H a v l e n a  me thod  b u t  now s u g g e s t e d  t h a t  o t h e r  m e t h o d s  w h i c h  

were n o t  p r e s e n t e d  t o  t h e  B o a r d  d u r i n g  t h e  h e a r i n g  m i g h t  

be a c c e p t a b l e .  S e v e n  m e t h o d s  were p r o p o s e d  b y  M r .  Gi f  f e n  

and i n  h i s  o r d e r  o f  p r e f e r e n c e  t h e s e  r e q u i r e d  t h a t  t h e  

Boa rd  : 

1) e i t h e r  a c c e p t  t h e  H a v l e n a  R e p o r t  as  f i l e d  w i t h  

t h e  r e n t a l  c a l c u l a t e d  f o r  e a c h  y e a r  b e i n g  

r e d u c e d  by  o n e - h a l f  t o  p r o v i d e  f o r  a n  e q u a l  , 

s h a r i n g  b e t w e e n  t h e  l a n d o w n e r s  and  U n i o n ' s  

c u s t o m e r s  ( i  . e .  f o r  1 9 8 1  t h e  Hav lena  c a l c u l a t e d  

r e n t a l  r a t e  o f  $ 1 7 9 7 . 0 0  p e r  a c r e  p e r  y e a r  would 

b e  r e d u c e d  t o  $ 8 9 8 . 5 0 ) ,  or u s e  t h a t  R e p o r t  a s  

t h e  b a s i s  f o r  d e t e r m i n i n g  t h e  a p p r o p r i a t e  

a n n u a l  c o m p e n s a t i o n  f o r  e a c h  y e a r ;  

2 )  d e t e r m i n e  c o m p e n s a t i o n  e s s e n t i a l l y  as 1) a b o v e  

e x c e p t  t h a t  t h e  a m o u n t  w o u l d  be d e t e r m i n e d  f o r  

a  t h r e e - y e a r  p e r i o d  i n s t e a d  of e a c h  y e a r ;  



3 )  b a s e  c o m p e n s a t i o n  on t h e  s a l e s  b y  o n e  company 

t o  a n o t h e r  o f  o p e r a t i n g  p o o l s  s u c h  a s  

W i l  k e s p o r t  a n d  T e r m i n u s ,  w i t h  t h e  c o m p e n s a t i o n  

so d e t e r m i n e d  b e i n g  a d j u s t e d  t o  r e f l e c t  

i n f l a t i o n  f o r  e a c h  y e a r  i n  q u e s t i o n ;  

4 )  r e c o g n i z e  t h a t  Union h a s  s t o r a g e  c a p a c i t y  t o  

m e e t  some 40  p e r c e n t  o f  i t s  a n n u a l  g a s  s a l e s  

a n d  on  t h i s  b a s i s ,  i n s t e a d  of  h a l v i n g  t h e  

a n n u a l  a m o u n t s  p r o d u c e d  by  t h e  H a v l e n a  R e p o r t ,  

r e d u c e  them t o  4 0  p e r c e n t ;  

5 )  a l l o w  c o m p e n s a t i o n  t o  t r a c k  c h a n g e s  i n  a m o u n t s  

p a i d  f o r  o i l  a n d  g a s  l e a s e s .  It was c l a i m e d  

t h a t  s i n c e  o i l  a n d  g a s  l e a s e s  h a v e  i n c r e a s e d  

f r o m  $ 1  p e r  a c r e  i n  t h e  1 9 6 0 ' s  to  a p p r o x i m a t e l y  

$ 2 5  t o d a y ,  t h e  $ 7 . 0 0  p e r  a c r e  c u r r e n t l y  b e i n g  

p a i d  f o r  B e n t p a t h  s h o u l d  be i n c r e a s e d  b y  

2 5  times t o  $ 1 7 5  p e r  acre p e r  y e a r .  F u r t h e r  

a d j u s t m e n t s  s h o u l d  be made i n  t h e  f u t u r e  a s  

c h a n g e s  i n  o i l  a n d  g a s  l e a s e s  o c c u r  a n d  f o r  a n y  

i n £  l a t i o n a r y  t r e n d s ;  

6 )  u p d a t e  t h e  r e c o m m e n d a t i o n s  i n  t h e  B o a r d ' s  1 9 6 4  

r e p o r t .  It  was  s u g g e s t e d  t h a t  an  e s c a l a t i o n  

e q u a l  t o  t h e  i n c r e a s e  i n  t h e  price o f  n a t u r a l  

g a s  i n  E a s t e r n  Canada  s i n c e  1 9 6 4  wou ld  p r o d u c e  

a p p r o p r i a t e  r e n t a l  f i g u r e s  f o r  t o d a y .  T h e y  

c a l c u l a t e  t h a t  t h e  $ 1 3 . 4 8  wou ld  be i n c r e a s e d  t o  

$ 9 4 . 5 4  per  a c r e  per y e a r  f o r  B e n t p a t h  a t  



c u r r e n t  g a s  p r i c e  l e v e l s .  The f i g u r e  wou ld ,  o f  

c o u r s e ,  i n c r e a s e  a s  t h e  p r i c e  of  n a t u r a l  g a s  

i n c r e a s e s  ; 

7 )  a l t e r n a t i v e l y ,  u p d a t e  t h e  1 9 6 4  r e p o r t  u s i n g  

a n  a s sumed  r a t e  o f  i n f l a t i o n  f o r  t h e  y e a r s  

s i n c e  t h a t  r e p o r t  was i s s u e d .  They  s u g g e s t  

1 0  p e r c e n t  p e r  y e a r  i n f l a t i o n  would  be a  

r e a s o n a b l e  a v e r a g e  and o n  t h i s  b a s i s  t h e  Kimpe 

A p p l i c a n t s  c a l c u l a t e d  a  r a te  f o r  B e n t p a t h  o f  

$ 7 5  p e r  a c r e  p e r  y e a r  f o r  1 9 8 2 .  T h i s  would o f  

c o u r s e  be i n c r e a s e d  a n n u a l l y  i n  a c c o r d a n c e  w i t h  

t h e  a n n u a l  r a t e  o f  i n f l a t i o n .  

B o a r d  c o u n s e l  f i l e d  a s t u d y  t h a t  had b e e n  p r e p a r e d  

by C e n t r a l  O n t a r i o  A p p r a i s a l s  and c a l l e d  M r .  Mason 

a n d  M r .  K y l i e  o f  t h a t  company t o  t e s t i f y .  The s t u d y  

e x a m i n e d  s e v e r a l  a p p r o a c h e s  b u t  f i n a l l y  recommended a  

me thod  f o r  t h e  d e t e r m i n a t i o n  o f  w h a t  t h e  a u t h o r s  

c o n s i d e r e d  t o  b e  f a i r ,  j u s t  a n d  e q u i t a b l e  c o m p e n s a t i o n  

f o r  t h e  r i g h t s  t o  s t o r e  g a s  i n  t h e  B e n t p a t h  P o o l .  T h i s  

me thod  c o n s i s t e d  e s s e n t i a l l y  o f  d e t e r m i n i n g  t h e  f e e  

s i m p l e  v a l u e  f o r  t h e  p r o p e r t y  b a s e d  on  o t h e r  p r o p e r t y  

s a l e s  i n  t h e  a r e a  and  a n  a n n u a l  r e n t a l  rate b a s e d  on t h a t  

f e e  s i m p l e  v a l u e .  M r .  Mason c o n s i d e r e d  t h a t  t h e  a n n u a l  

r e n t a l  p a y a b l e  f o r  s t o r a g e  r i g h t s  s h o u l d  b e  a  maximum o f  

50 p e r c e n t  o f  t h e  f e e  s i m p l e  r e n t .  F o r  t h e  y e a r  1 9 8 1 ,  

t h e  C e n t r a l  O n t a r i o  A p p r a i s a l s  me thod  p r o d u c e d  a f e e  



s i m p l e  r e n t a l  o f  $ 6 7 . 9 2  t o  $ 8 4 . 9 0  p e r  a c r e  p e r  y e a r  s o  

t h a t  t h e  maximum s t o r a g e  r a t e  wou ld  b e  S 3 3 . 9 6  t o  S 4 2 . 4 5  

p e r  acre p e r  y e a r .  

T h r o u g h o u t  t h e  p r o c e e d i n g s ,  M r .  Gi f  f e n  c h a r a c t e r i z e d  

h i s  c l i e n t s  as  b e i n g  u n i n f o r m e d  a n d  w i t h o u t  b a r g a i n i n g  

power  a t  t h e  t i m e  t h a t  t h e y  s i g n e d  a g r e e m e n t s  w i t h  

r e s p e c t  t o  s t o r a g e .  He s u g g e s t e d  t h a t  l a c k  of k n o w l e d g e  

c a u s e d  !:is c l i e n t s  t o  s i g n  a g r e e m e n t s  wh ich  p r o v i d e d  f o r  

a n  i n a d e u u a t e  l e v e l  o f  c o m p e n s a t i o n .  I n  t h i s  r e s p e c t  i t  

is i n t e r e s t i n g  t o  n o t e  t h a t  h a v i n g  now r e c e i v e d  t h e  

o p i n i o n s  o f  s e v e r a l  e x p e r t s  o n  t h e  s u b j e c t ,  t h e  Boa rd  is 

f a c e d  w i t h  a somewhat  a s t o n i s h i n g  r a n g e  o f  p r o p o s a l s  f o r  

c o m p e n s a t i o n ,  a l l  deemed b y  k n o w l e d g e a b l e  p e o p l e  t o  be 

a p p r o p r i a t e  f o r  t h e  B e n t p a t h  P o o l  a r e a .  

M r .  G i f f e n ,  who h a s  now had o v e r  t w o  y e a r s '  

e x p e r i e n c e  a n d  t h e  a d v i c e  o f  n u n e r o u s  e x p e r t s ,  p r e s e n t e d  

t h e  Boa rd  w i t h  s e v e n  a l t e r n a t i v e s  f o r  1 9 8 1  r a n g i n g  f rom 

$ 6 8 . 1 3  t o  $ 8 9 8 . 5 0  per a c r e  per y e a r .  Un ion ,  a l t h o u g h  it 

h a s  b e e n  i n  t h e  b u s i n e s s  o f  s t o r i n g  g a s  f o r  many y e a r s ,  

d i d  n o t  e x p r e s s  a n y  c o r p o r a t e  o p i n i o n ,  b u t  c h o s e  t o  r e l y  

on  t h e  B o a r d ' s  1 9 6 4  r e p o r t  o n  s t o r a g e  i n  O n t a r i o .  Boa rd  

C o u n s e l  s u b m i t t e d  t h a t  t h e  Mason e v i d e n c e  be u s e d  as a  

g u i d e  o n l y  a n d ,  on t h e  b a s i s  o f  t h e  i n c r e a s e  i n  r a t e s  

p a i d  by  Tecumseh  a n d  c h a n g e s  i n  t h e  Consumer  P r i c e  I n d e x ,  

they recommended t h a t  t h e  c o m p e n s a t i o n  r a n g e  f o u n d  by t h e  

Boa rd  i n  1 9 6 4  be i n c r e a s e d .  They a l s o  s u b m i t t e d  t h a t  t h e  

Boa rd  s h o u l d  d e t e r m i n e  t h e  l e v e l  o f  c o m p e n s a t i o n  f o r  two 



p e r i o d s ,  and  recommended t h a t  it s h o u l d  be be tween  $ 1 5 . 0 0  

a n d  $25 .00  f r o m  J u l y  31, 1 9 7 4  t o  J u l y  31,  1 9 8 2  a n d  

b e t w e e n  $25 .00  and $40 .00  f r o m  J u l y  3 1 ,  1982  t o  J u l y  3 1 ,  

I t  is a p p a r e n t  t h a t  t h e  "knowledge"  t h a t  M r .  G i f f e n  

a l l e g e d  was n o t  p r e v i o u s l y  a v a i l a b l e  to  h i s  c l i e n t s  i s  

s u b j e c t i v e  i n  t h a t  t h e  e v i d e n c e  now b e f o r e  u s  i n d i c a t e s  

t h a t  i t s  a q u i s i t i o n  d o e s  n o t  l e a d  t o  o n e  i r r e f u t a b l e  

v a l u e  b u t ,  d e p e n d i n g  on t h e  v i e w p o i n t ,  t o  a  v e r y  w i d e  

r a n g e  o f  p o s s i b l e  v a l u e s .  The Board c a n  o n l y  c o n c l u d e  

t h a t  l a c k  o f  knowledge  was i n  r e a l i t y  a  m i n o r  f a c t o r  i n  

t h e  t o t a l  d i s s a t i s f a c t i o n  o f  t h e  l a n d o w n e r s .  

The  w i d e  v a r i a t i o n  o f  e x p e r t  o p i n i o n s  now f a c e d  

t h e  Board  i n  t h i s  c a s e  is n o t  u n i q u e .  In t h e  a p p e a l  

a r i s i n g  f rom Runnymede Deve lopmen t  C o r p o r a t i o n  v .  The  - 
M i n i s t e r  o f  H o u s i n g ,  ( 1 9 7 8 )  20 O . R .  ( 2 d )  559 ,  a f f i r m e d  1 8  

L . C . R .  65 [ C . A .  1 .  The c o u r t  a t  p a g e  564  r e f e r r e d  t o  t h e  

Land C o m p e n s a t i o n  B o a r d ' s  d i f f i c u l t y ;  

"The Board  f i n d s  i t  d i f f i c u l t  t o  comprehend how 
two s e t s  o f  k n o w l e d g e a b l e  appraisers h a v i n g  t h e  
same i n f o r m a t i o n  a s  t o  p l a n n i n g  and s e r v i c e s ,  
and  h a v i n g  a v a i l a b l e  t h e  same r e c o r d s  o f  s a l e s  
wh ich  may b e  r e l e v a n t l y  c o m p a r a b l e  t o  t h e  
s u b j e c t  p r o p e r t i e s ,  c a n  a r r i v e  a t  v a l u e s  f o r  
413  a c r e s  o f  raw l a n d ,  w h i c h ,  t a k i n g  t h e  h i g h e r  
and  l o w e r  o f  t h e  v a l u e s  i n  e v i d e n c e ,  shows a  
d i f f e r e n c e  o f  a l m o s t  $ 5  m i l l i o n . "  

The C o u r t  i n  i t s  d e c i s i o n  n o t e d  t h a t  " i t  was t h e  

B o a r d ' s  r e s p o n s i b i l i t y  t o  w e i g h  t h e  c o n f l i c t i n g  e v i d e n c e  

and  a c t  upon t h e  e v i d e n c e  t h a t  i t  found  t o  be c r e d i b l e  

a n d  p e r s u a s i v e . "  I t  a l s o  p o i n t e d  o u t  t h a t  t h e  Land 



C o m p e n s a t i o n  Board  was n o t  o b l i g e d  t o  a c c e p t  t h e  w h o l e  o f  

t h e  e v i d e n c e  o f  a n y  w i t n e s s  and  c o u l d  r e f u s e  t o  a c c e p t  

p a r t  o f  t h e  o p i n i o n  o f  c e r t a i n  w i t n e s s e s .  The c o u r t  

c o n c l u d e d  t h a t .  t h e  i n f e r e n c e s  made by t h e  Land 

C o m p e n s a t i o n  Board  "were  r e a s o n a b l e  i n  t h e  f a c e  o f  t h e  

d i f f i c u l t  and c o n f l i c t i n g  body o f  e v i d e n c e  it had  to  d e a l  

w i t h  ," and d i s m i s s e d  t h e  a p p e a l .  

In w e i g h i n g  t h e  e v i d e n c e  b e f o r e  i t ,  t h i s  Board  mus t  

now e x a m i n e  e a c h  o f  t h e  a l t e r n a t i v e s  p r o p o s e d  by t h e  

p a r t i c i p a n t s ,  i n  l i g h t  of  t h e  p r i n c i p l e s  and common l a w  

r e f e r r e d  t o  i n  t h e  p r e c e d i n g  s e c t i o n .  

S e c t i o n  1 3  o f  t h e  E x p r o p r i a t i o n s  Act r e q u i r e s  t h a t  

l a n d o w n e r s  r e c e i v e  c o m p e n s a t i o n  b a s e d  on t h e  m a r k e t  v a l u e  

of  t h e  l a n d ,  b u t  where  t h e  m a r k e t  v a l u e  of  t h e  l a n d  i s  

based  upon t h e  u s e  o f  t h e  l a n d  o t h e r  t h a n  e x i s t i n g  u s e ,  

no c o m p e n s a t i o n  s h a l l  be  p a i d  f o r  damages  a t t r i b u t a b l e  t o  

d i s t u r b a n c e .  S e c t i o n  1 4  o f  t h a t  a c t  d e f i n e s  t h e  m a r k e t  

v a l u e  o f  t h e  l a n d  as t h e  amount  t h a t  a w i l l i n g  s e l l e r  

migh t  e x p e c t  i f  t h e  l a n d  w e r e  to  be s o l d  t o  a  w i l l i n g  

b u y e r  i n  t h e  o p e n  m a r k e t .  The  d e t e r m i n a t i o n  o f  m a r k e t  

v a l u e  of l a n d ,  h o w e v e r ,  c a n n o t  t a k e  a c c o u n t  of a n y  

s p e c i a l  u s e  t o  w h i c h  t h e  e x p r o p r i a t i n g  a u t h o r i t y  w i l l  p u t  

t h e  l a n d ,  or  t o  t h e  e f f e c t  on  v a l u e  o f  t h e  imminence  o f  

any  d e v e l o p m e n t .  S e c t i o n  1 3  c l e a r l y  r e c o g n i z e s  t h a t  

m a r k e t  v a l u e  c a n  be  b a s e d  on a  u s e  o t h e r  t h a n  t h e  

e x i s t i n g  u s e ,  w h e r e a s  s e c t i o n  1 4  s p e c i f i c a l l y  b a r s  t h e  

v a l u e  o f  l a n d  b e i n g  b a s e d  on t h e  s p e c i a l  u s e  i n t e n d e d  by 



t h e  e x p r o r i a t i n g  a u t h o r i t y ,  or t h e  c h a n g e  i n  t h e  v a l u e  

r e s u l t i n g  f r o m  t h e  i m m i n e n c e  o f  s u c h  a d e v e l o p m e n t .  

T h e  r e l e v e n t  p r i n c i p l e  i n  common l a w  h a s  b e e n  

r e f e r r e d  t o  a s  t h e  P o i n t e  G o u r d e  R u l e  t h e  p u r p o s e  o f  

w h i c h  was s t a t e d  i n  W i l s o n  e t  a1  v .  T h e  L i v e r p o o l  C i t y  

C o u n c i l ,  [ 1 9 7 1 ]  1 A l l  E . R .  6 2 8  a s  b e i n g :  

"... t o  p r e v e n t  t h e  a c q u i s i t i o n  o f  t h e  l a n d  
b e i n g  a t  a p r i c e  w h i c h  is i n f l a t e d  by t h e  v e r y  
p r o l e c t  o r  scheme w h i c h  q i v e s  r i se  t o  t h e  
a c q u i s i t i o n  ." 
T h i s  r u l e ,  h o w e v e r ,  is n o t  i n t e r p r e t e d  b y  t h e  c o u r t s  

a s  r e s t r i c t i n g  t h e  d e t e r m i n a t i o n  o f  m a r k e t  v a l u e  t o  t h a t  

of  v a l u e  t o  t h e  o w n e r ,  or t o  e l i m i n a t e  c o n s i d e r a t i o n  o f  

t h e  f u t u r e  p o t e n t i a l  f o r  t h e  l a n d .  I n  F r a s e r  v .  T h e  

Q u e e n ,  1 1 9 6 3 1  S . C . R .  455 ,  R i c h i e  J .  r e f e r r e d  t o  t h e  

d e c i s i o n s  i n  C e d a r s  R a p i d s  M a n u f a c t u r i n g  a n d  P o w e r  C o .  

v .  L a c o s t e ;  F raser  v .  C i t y  o f  F r a s e r v i l l e ;  a n d  P o i n t e  -- 

G o u r d e  Q u a r r y i n g  a n d  T r a n s p o r t  C o .  L t d .  v .  S u b - I n t e n d a n t  

o f  Crown L a n d s  a s  t h e  l e a d i n g  a u t h o r i t i e s  u s u a l l y  q u o t e d  

i n  s u p p o r t  o f  t h e  c o n t e n t i o n  t h a t  p o t e n t i a l  v a l u e  o v e r  

b a r e  g r o u n d  c o u l d  n o t  b e  c o n s i d e r e d  i f  s o l e l y  r e l a t e d  t o  

t h e  p u r p o s e  f o r  w h i c h  t h e  l a n d  w a s  e x p r o p r i a t e d .  H e  w e n t  

o n  t o  s a y :  

"None  o f  t h e s e  cases  i s ,  i n  my o p i n i o n ,  
a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  a h i t h e r t o  
u n d e v e l o p e d  p o t e n t i a l i t y  o f  e x p r o p r i a t e d  
p r o p e r t y  i s  t o  b e  e n t i r e l y  d i s r e g a r d e d  i n  
f i x i n g  t h e  v a l u e  o f  t h a t  p r o p e r t y  f o r  c o m p e n s a -  
t i o n  p u r p o s e s  o n  t h e  g r o u n d  t h a t  t h e  e x p r o -  
p r i a t i n g  a u t h o r i t y  i s  t h e  o n l y  p r e s e n t  m a r k e t  
f o r  s u c h  p o t e n t i a l i t y  a n d  t h a t  it h a s  d e v e l o p e d  
a  s c h e m e  w h i c h  i n v o l v e s  i t s  u s e .  T h e s e  c a s e s  
d o ,  h o w e v e r ,  make i t  p l a i n  t h a t  t h e  a m o u n t  
f i x e d  b y  way  o f  c o m p e n s a t i o n  m u s t  n o t  r e f l e c t  



i n  a n y  way t h e  v a l u e  w h i c h  t h e  p r o p e r t y  w i l l  
h a v e  t o  t h e  a c q u i r i n g  a u t h o r i t y  a f t e r  
e x p r o p r i a t i o n  a n d  a s  an  i n t r e g r a l  p a r t  o f  t h e  
scheme d e v i s e d  b y  t h a t  a u t h o r i t y . "  

W i t h  r e s p e c t  t o  t h e  s e v e n  p r o p o s a l s  s u b m i t t e d  b y  t h e  

Kimpe A p p l i c a n t s  f o r  d e t e r m i n a t i o n  o f  m a r k e t  v a l u e ,  t h e  

Board  n o t e s  t h a t  t h e  f i r s t  t w o  a r e  b a s e d  on t h e  H a v l e n a  

R e p o r t .  T h i s  R e p o r t  e s t a b l i s h e d  f o r  e a c h  y e a r  w h a t  t h e  

a u t h o r s  t e r m e d  t h e  " v a l u e t 1  o f  t h e  B e n t p a t h  S t o r a g e  P o o l  

b y  a n  e c o n o m i c  a n a l y s i s  of  t h e  m a r k e t  c o n d i t i o n s  a n d  t h e  

a l t e r n a t i v e  m e t h o d s  t h a t  Union m i g h t  u s e  t o  meet t h e  

demands  o f  i ts  c u s t o m e r s  i f  s t o r a g e  were n o t  a v a i l a b l e .  

They c o n c l u d e d  t h a t  p u r c h a s i n g  f rom T r a n s C a n a d a  P i p e L i n e s  

u n d e r  v a r i o u s  r a t e  s c h e d u l e s  would  b e  t h e  l e a s t  cost 

a l t e r n a t i v e  a n d  c a l c u l a t e d  t h e  c o s t  a d d i t i o n  t h a t  w o u l d  

b e  i n v o l v e d  w e r e  U n i o n  t o  a d o p t  t h a t  a l t e r n a t i v e .  T h i s  

a d d i t i o n a l  c o s t  was c o n s i d e r e d  t o  be t h e  v a l u e  o f  s t o r a g e  

a n d  t h e  a n n u a l  v a l u e  or r e n t a l  was d e t e r m i n e d  f r o m  t h i s  

on  a  p e r  a c r e  b a s i s  a n d  t h e  p u r c h a s e  v a l u e  was d e t e r m i n e d  

b y  d i s c o u n t i n g  t h e  y e a r l y  v a l u e  by ra te  o f  r e t u r n .  

The Board  c o n s i d e r s  t h a t  t h e  v a l u e s  p r o d u c e d  i n  t h e  

H a v l e n a  R e p o r t  are a m e a s u r e  o f  t h e  g r o s s  m a r g i n ,  or 

c o n t r i b u t i o n ,  t o  Un ion  as  a  r e s u l t  o f  t h e  u s e  o f  

s t o r a g e .  T h i s  m a r g i n  c o u l d  n o t  be  r e a l i z e d  w i t h o u t  

U n i o n ' s  d i s t r i b u t i o n  s y s t e m  a n d  U n i o n ' s  c u s t o m e r s .  I t  

c l e a r l y  i s  a c a l c u l a t i o n  o f  t h e  v a l u e  o f  t h e  s t o r a g e  

r i g h t s  t o  t h e  e x p r o p r i a t i n g  a u t h o r i t y ,  namely  Un ion .  I t  

h a s  b e e n  n o t e d  t h a t  t h e  c o n s u l t a n t s  made no claim t h a t  



t h e  v a l u e  d e t e r m i n e d  i n  t h e  Hav lena  R e p o r t  was t h a t  wh ich  

m i g h t  be p a i d  i n  t h e  open  m a r k e t  t o  a  w i l l i n g  se l le r  by a  

w i l l i n g  b u y e r .  

The m e t h o d o l o g y  used  i n  t h e  H a v l e n a  R e p o r t  was 

l a r g e l y  u n c h a l l e n g e d  i n  t h i s  p r o c e e d i n g  and  t h e  B o a r d  

d o e s  n o t  p r o p o s e  t o  d e a l  w i t h  it i n  d e t a i l .  It s h o u l d  be  

n o t e d ,  h o w e v e r ,  t h a t  t h e  a p p l i c a t i o n  of  t h a t  m e t h o d o l o g y  

t o  o t h e r  c o m p a n i e s ,  s u c h  as Tecumseh wh ich  p u r c h a s e s  n o  

g a s  o t h e r  t h a n  f o r  c o m p r e s s o r  f u e l ,  o r  Consumers '  Gas  

Company L t d . ,  wh ich  h a s  l i t t l e  s t o r a g e ,  would  p r o d u c e  

s u b s t a n t i a l l y  d i f f e r e n t  v a l u e s  f o r  s t o r a g e  r i g h t s ,  e v e n  

i n  t h e  same a r e a .  

The  Board  c o n c l u d e s  t h a t  t h e  m e t h o d o l o g y  u s e d  i n  t h e  

Hav lena  R e p o r t  is l i m i t e d  i n  a p p l i c a t i o n  and  f a i l s  t o  

comply  w i t h  t h e  p r i n c i p l e s  e s t a b l i s h e d  b o t h  i n  t h e  

s t a t u t e  a n d  i n  common l a w  and a s  s u c h  c a n n o t  be u s e d  f o r  

t h e  d e t e r m i n a t i o n  o f  t h e  m a r k e t  v a l u e  or o f  c o m p e n s a t i o n  

f o r  s t o r a g e  r i g h t s .  

The Kimpe A p p l i c a n t s '  t h i r d  p r e f e r e n c e  r e q u i r e s  t h a t  

t h e  Board d e t e r m i n e  c o m p e n s a t i o n  on  t h e  b a s i s  o f  a  

c o m p a r i s o n  w i t h  p r i c e s  t h a t  a r e  b e i n g  p a i d  by  s t o r a g e  

c o m p a n i e s  t o  a c q u i r e  p o o l s  f rom o t h e r  c o m p a n i e s .  

M r .  G i f f e n  a l s o  r e q u e s t e d  t h e  Boa rd  t o  r e c o g n i z e  t h e  o n e  

c a s e  i n  M i c h i g a n  w h e r e  l a n d o w n e r s  o r g a n i z e d  and  f o r c e d  

t h e  u t i l i t y  t o  p a y  a  h i g h e r  p r i c e .  The Kimpe A p p l i c a n t s  

c l a i m  t h a t  t h e  p r i c e s  p a i d  b y  a s t o r a g e  company f o r  g a s  

s t o r a g e  r i g h t s  r e f l e c t  t h e  m a r k e t  v a l u e  a n d  p o i n t  o u t  

t h a t  i n  s u c h  a sa le  b o t h  p a r t i e s  a r e  k n o w l e d g e a b l e .  



T h e  Board  w i l l  d i s r e g a r d  t h e  M i c h i g a n  c a s e  f o r  two 

r e a s o n s .  F i r s t ,  t h e  t r a n s a c t i o n  w a s  n o t  b e t w e e n  w i l l i n g  

p a r t i e s ,  r a t h e r  t h e  u t i l i t y  was " d r i v e n "  t o  meet t h e  

d e m a n d s  by  t h e  c i r c u m s t a n c e s  o f  t h a t  t i m e .  S e c o n d ,  t h e  

law i n  M i c h i g a n  is  d i f f e r e n t  f r o m  t h e  l a w  i n  O n t a r i o .  

The Board  is  o f  t h e  o p i n i o n  t h a t  t h e r e  is n o  

s i m i l a r i t y  b e t w e e n  t h e  o u t r i g h t  p u r c h a s e  by o n e  company 

from a n o t h e r  o f  a n  a s s e m b l e d  p o o l  area or an o p e r a t i n g  

p o o l  a r e a ,  and  t h e  r e n t a l  o f  s t o r a g e  r i g h t s  f r o m  a  l a n d -  

o w n e r .  In  a c q u i r i n g  new s t o r a g e  r i g h t s  f rom a  l a n d o w n e r  

i n  a n  u n e x p l o r e d  a r e a  i t  is t h e  o p e r a t i n g  company,  n o t  

t h e  l a n d o w n e r ,  t h a t  i n c u r s  a  r i s k  t h a t  t h e  a r e a  may n o t  

be s u i t a b l e  f o r  s t o r a g e ,  t h a t  m a r k e t  c o n d i t i o n s  may n o t  

p e r m i t  e c o n o m i c  d e v e l o p m e n t  a n d  u s e  o f  t h e  a r e a  f o r  

s t o r a g e ,  or t h a t  a f t e r  d e v e l o p m e n t  t h e  costs i n v o l v e d  

w i t h  o p e r a t i o n  o f  t h e  p a r t i c u l a r  p o o l  may be too h i g h .  

However ,  when a company p u r c h a s e s  a n  a s s e m b l e d  area m o s t ,  

i f  n o t  a l l ,  o f  t h i s  r i s k  h a s  a l r e a d y  b e e n  b o r n e  b y  

o t h e r s .  The  p u r c h a s i n g  company g e n e r a l l y  h a s  a v a i l a b l e  

t o  i t  g e o l o g i c a l  i n f o r m a t i o n ,  t h e  d r i l l i n g  e x p e r i e n c e  

a s s o c i a t e d  w i t h  t h e  p o o l  and  d a t a  r e l a t i n g  t o  t h e  

p r o d u c t i o n  and  o p e r a t i o n  o f  t h e  p o o l .  T h i s  i n f o r m a t i o n  

n o r m a l l y  f o r m s  p a r t  o f  t h e  s a l e  f r o m  o n e  company to t h e  

o t h e r  and  it c a n  e f f e c t i v e l y  e l i m i n a t e  much o f  t h e  

i n i t i a l  r i s k  a s s o c i a t e d  w i t h  d e v e l o p m e n t  o f  t h e  p o o l  f o r  

s t o r a g e .  The v a l u e  t h a t  t h e  t w o  c o m p a n i e s  p l a c e  on  t h e  



g e o l o g i c a l  and  o p e r a t i n g  d a t a ,  t h e  a s s e m b l y  of  a  p o o l  

a r e a ,  or a n y  r e s i d u a l  r i s k s  a p p e a r s  t o  t h e  Board to  b e  

q u i t e  s e p a r a t e  f rom t h e  a n n u a l  r e n t a l  p a i d  t o  l a n d o w n e r s  

f o r  s t o r a g e  r i g h t s ,  which  r e n t a l  c o n t i n u e s  t o  be p a i d  t o  

l a n d o w n e r s  r e g a r d l e s s  o f  c h a n g e  o f  o w n e r s h i p .  

From t h e  above  it is a p p a r e n t  t h a t  t h e  p r i c e  p a i d  by 

o n e  company t o  a n o t h e r  f o r  t h e  r i g h t  t o  o p e r a t e  a  p a r t i -  

c u l a r  p o o l  h a s  no b e a r i n g  on  t h e  m a r k e t  v a l u e  o f  s t o r a g e  

r i g h t s .  The  Board ,  t h e r e f o r e ,  re jects  t h i s  a s  a  method 

of  d e t e r m i n i n g  m a r k e t  v a l u e .  

The  Kimpe A p p l i c a n t s '  f o u r t h  me thod  o f  f i x i n g  

c o m p e n s a t i o n  a g a i n  r e l i e d  on  t h e  H a v l e n a  R e p o r t  a n d  f o r  

r e a s o n s  s t a t e d  a b o v e  t h e  Boa rd  re jec t s  t h i s  as a  r e a s o n -  

a b l e  me thod  o f  d e t e r m i n i n g  m a r k e t  v a l u e  or  c o m p e n s a t i o n .  

W i t h  r e s p e c t  t o  t h e  f i f t h  me thod  p r o p o s e d  by t h e  

K i m p e  A p p l i c a n t s ,  it s h o u l d  b e  n o t e d  t h a t  when t h e  Boa rd  

a p p r o v e d  $ 7 . 0 0  p e r  acre p e r  y e a r  i n  E.B.O. 4 6 ,  it p o i n t e d  

o u t  t h a t  it was t o  b e  a  t o t a l  f i g u r e  i n c l u d i n g  a l l  

p a y m e n t s  r e c e i v e d  f o r  o i l  a n d  g a s  r i g h t s  a n d  s t o r a g e .  In  

a d d i t i o n  t h e r e  is no  e v i d e n c e  b e f o r e  t h e  Boa rd  t h a t  

d e m o n s t r a t e s  t h a t  t h e  r e n t a l  f o r  o i l  a n d  g a s  r i g h t s  is 

r e l a t e d  t o  t h e  r e n t a l  f o r  s t o r a g e  r i g h t s .  It w o u l d ,  

t h e r e f o r e ,  be  i n a p p r o p r i a t e  t o  u s e  t h e  $ 7 . 0 0  as  t h e  b a s e  

f i g u r e ,  and t o  i n c r e a s e  t h i s  i n  t h e  m a n n e r  p r o p o s e d  b y  

t h e  Kimpe A p p l i c a n t s .  

I n  v i e w  of  t h e  v a r i a t i o n  i n  p a y m e n t s  r e q u i r e d  u n d e r  

t h e  o r i g i n a l  o i l  a n d  g a s  leases  a n d  s i n c e  E.B.O. 46 



s p e c i f i c a l l y  amended t h e s e  l e a s e s ,  t h e  B o a r d  c o n s i d e r s  

t h i s  a p p r o a c h  t o  be i n a p p r o p r i a t e  i n  t h e  c i r c u m s t a n c e s .  

The s i x t h  method p r o p o s e d  b y  t h e  K i m p e  A p p l i c a n t s  

seems t o  s u g g e s t  a  l i n k  b e t w e e n  t h e  v a l u e  o f  s t o r a g e  

r i g h t s  and t h e  p r i c e  o f  n a t u r a l  g a s  i n  E a s t e r n  C a n a d a .  

The p r i c e  o f  g a s  a t  t h e  T o r o n t o  c i t y  g a t e  is now set by  

t h e  C a n a d i a n  Governmen t  u n d e r  t h e  P e t r o l e u m  A d m i n i s t r a -  

t i o n  A c t  a n d  is o u t s i d e  t h e  c o n t r o l  o f  b o t h  Union  a n d  

T r a n s C a n a d a  P i p e L i n e s .  The B o a r d  c a n n o t  a c c e p t  t h a t  

c h a n g e s  i n  t h e  l e v e l  o f  t a x  imposed  on a l l  C a n a d i a n s  

t h r o u g h  g a s  s a l e s ,  or t h e  i m p o s i t i o n  o f  a  C a n a d i a n i z a t i o n  

t a x ,  s h o u l d  h a v e  a n y  i m p a c t  o n  t h e  v a l u e  o f  s t o r a g e  

r i g h t s  i n  O n t a r i o ,  n o r  t h a t  i n c r e a s e s  i n  t h e  cost o f  g a s  

s h o u l d  i m p a c t  d i r e c t l y  on s t o r a g e  r i g h t s  or t h e i r  v a l u e .  

The B o a r d  c a n  f i n d  no s u p p o r t  f o r  t h e  c la im t h a t  

t h e r e  is s u c h  a  r e l a t i o n s h i p  b e t w e e n  t h e  p r i c e  o f  g a s  

a n d  t h e  m a r k e t  v a l u e  o f  s t o r a g e  r i g h t s  a n d  so re jec t s  

t h i s  p r o p o s a l .  

The  s e v e n t h  a n d  f i n a l  m e t h o d  p r o p o s e d  by t h e  K i m p e  

A p p l i c a n t s  s u g g e s t s  t h a t  U n i o n ' s  o f f e r  o f  $ 1 3 . 4 8  p e r  acre 

per y e a r  be i n c r e a s e d  a n n u a l l y  o n  t h e  b a s i s  t h a t  t h e  

a n n u a l  a v e r a q e  r a t e  of  i n f l a t i o n  h a s  b e e n  a b o u t  

1 0  p e r c e n t  f o r  t h e  1 9 7 4  t o  1 9 8 2  p e r i o d .  T h e r e  w a s ,  

h o w e v e r ,  no e v i d e n c e  f i l e d  t o  show t h a t  m a r k e t  v a l u e  o f  

s t o r a g e  r i g h t s  h a s  a n y  r e l a t i o n s h i p  w i t h  t h e  r a t e  o f  

i n f l a t i o n  o r  w i t h  c h a n g e s  i n  t h e  Consumer  P r i c e  I n d e x .  

The B o a r d ,  t h e r e f o r e ,  r e j e c t s  t h i s  a p p r o a c h  as a method 

of d e t e r m i n i n g  c o m p e n s a t i o n  f o r  s t o r a g e  r i g h t s .  



T h e  s t u d y  p r e p a r e d  by C e n t r a l  O n t a r i o  A p p r a i s e r s  and  

s u b m i t t e d  by Board  c o u n s e l  i n  t h i s  p r o c e e d i n g  c o n t a i n e d  

t h e  r e c o m m e n d a t i o n  t h a t  t h e  m a r k e t  v a l u e  o f  s t o r a g e  

r i g h t s  s h o u l d  b e  d e t e r m i n e d  by t h e  Board u s i n g  t h e  r e n t a l  

rate d e v e l o p e d  f rom f e e  s i m p l e  v a l u e  o f  t h e  l a n d .  

I m p l i c i t  i n  t h i s  method is t h e  a s s u m p t i o n  t h a t  t h e  v a l u e  

o f  s t o r a g e  r i g h t s  b e a r s  some r e l a t i o n s h i p  w i t h  t h e  v a l u e  

of t h e  l a n d .  I n  a r g u m e n t ,  Board c o u n s e l  d i d  n o t  

recommend t h a t  t h e  Board  a d o p t  t h e  a p p r o a c h  p r o p o s e d  by 

C e n t r a l  O n t a r i o  A p p r a i s e r s  b u t  s u g g e s t e d  t h a t  it c o u l d  be 

of  some g u i d a n c e  to  t h e  B o a r d .  

The Board  h a s  r e v i e w e d  t h e  method recommended b y  

C e n t r a l  O n t a r i o  A p p r a i s e r s  a n d  c o n c l u d e s  t h a t  t h e r e  is  no 

j u s t i f i c a t i o n  f o r  t h e  a s s u m p t i o n  t h a t  t h e r e  is a n y  

c o r r e l a t i o n  b e t w e e n  t h e  f e e  s i m p l e  v a l u e  o f  t h e  l a n d  and  

t h e  m a r k e t  v a l u e  o f  t h e  s t o r a g e  r i g h t s .  I t  i s  u n d e r s t o o d  

f rom t h e  e v i d e n c e  b e f o r e  t h e  Board t h a t  n o n e  of t h e  

p r o p e r t i e s  i n  t h e  B e n t p a t h  P o o l  a r e a  was p u r c h a s e d  f o r  

t h e  s t o r a g e  p o t e n t i a l  b u t  f o r  t h e  u s e  of t h e  t o p  f e w  

c e n t i m e t r e s  o f  t h e  l a n d  a n d  a n y  b u i l d i n g s  t h e r e o n .  T h a t  

oil a n d  g a s  was l a t e r  d i s c o v e r e d  u n d e r  s u c h  p r o p e r t y  mus t  

be c o n s i d e r e d  a  w i n d f a l l  t o  a l a n d o w n e r  who h a s  i n c u r r e d  

no e x p e n s e ,  e x p e n d e d  no  e f f o r t ,  a n d  h a s  n o t  b e e n  e x p o s e d  

t o  a n y  f i n a n c i a l  r i s k .  S i m i l a r l y ,  i f  t h e  p o o l  s h o u l d  

l a t e r  p r o v e  t o  be  s u i t a b l e  f o r  s t o r a g e  t h e n  t h i s  m u s t  be 

c o n s i d e r e d  a s  a n  a d d i t i o n a l  w i n d f a l l .  The use o f  t h e  top .  

f e w  c e n t i m e t r e s  o f  s o i l  h a s  n o t  b e e n  a f f e c t e d  i n  a n y  way ,  



e x c e p t  f o r  t h o s e  l a n d o w n e r s  w h e r e  wel l s  h a v e  b e e n  

d r i l l e d ,  and  i n  t h o s e  c a s e s  o n l y  a  few s q u a r e  metres o f  

s u r f a c e  a r e  r e q u i r e d .  

The e v i d e n c e  p r e s e n t e d  by t h e  r e a l  e s t a t e  a p p r a i s e r s  

s u g g e s t e d  t h a t  t h e  d i f f e r e n c e  i n  v a l u e  p e r  a c r e  f o r  l a n d  

l o c a t e d  i n  a s t o r a g e  p o o l  a r e a ,  compared  t o  l a n d  l o c a t e d  

o u t s i d e  a  s t o r a g e  p o o l  a r e a ,  is i n s i g n i f i c a n t .  T h e  

B o a r d ,  t h e r e f o r e ,  c o n c l u d e s  t h a t  t h e  p r e s e n c e  o f  s t o r a g e  

i s  n o t  d e t r i m e n t a l  t o  l a n d  v a l u e s ,  and  t h a t  a r e a s o n a b l e  

l e v e l  o f  r e n t a l  r a t e s  f o r  s t o r a g e  r i g h t s  d o e s  n o t  c a u s e  

l a n d  v a l u e s  t o  i n f l a t e .  

The Board  a g r e e s  w i t h  i t s  c o u n s e l  t h a t  t h e  C e n t r a l  

O n t a r i o  A p p r a i s e r s  method is n o t  s u i t a b l e  f o r  t h e  

p u r p o s e s  o f  d e t e r m i n i n g  c o m p e n s a t i o n  i n  t h e s e  c i r c u m -  

s t a n c e s .  

The B o a r d ' s  r e s p o n s i b i l i t y  i n  t h i s  p r o c e d u r e  is t o  

d e t e r m i n e  t h e  c o m p e n s a t i o n  t h a t  would  h a v e  b e e n  f a i r ,  

j u s t  a n d ' e q u i t a b l e  a t  t h e  t i m e  t h a t  t h e  s t o r a g e  r i g h t s  

were e f f e c t i v e l y  e x p r o p r i a t e d  f r o m  t h e  l a n d o w n e r s ,  t h a t  

i s  J u l y  3 1 ,  1 9 7 4 .  The B o a r d  c o n s i d e r s  t h a t  it m u s t  a l s o  

d e t e r m i n e  i f  t h e  c o m p e n s a t i o n  c o n t i n u e s  t o  be f a i r ,  j u s t  

a n d  e q u i t a b l e  as  o f  t h e  p r e s e n t  a n d  t o  make a n y  a d j u s t -  

m e n t s  t h a t  i t  c o n s i d e r s  n e c e s s a r y .  

The o f f e r  made by Union t o  t h e  l a n d o w n e r s  o f  t h e  

B e n t p a t h  P o o l  was b a s e d  on t h e  B o a r d ' s  1 9 6 4  r e p o r t ;  a  

r e p o r t  t h a t  was b a s e d  o n  d a t a  t h a t  was some t e n  y e a r s  o u t  

of d a t e  a s  o f  t h e  d a t e  o f  e x p r o p r i a t i o n  o f  t h e  s t o r a g e  



r i g h t s ,  and  i s  c u r r e n t l y  some 1 8  y e a r s  o u t  o f  d a t e .  

S i n c e  much o f  t h e  b a s i c  r a t i o n a l e  w i t h  r e s p e c t  t o  s t o r a g e  

r e m a i n s  u n c h a n g e d ,  t h e  B o a r d ' s  r e p o r t  i s  of  c o n s i d e r a b l e  

a s s i s t a n c e .  However,  it m u s t  b e  r e c o g n i z e d  t h a t  v a l u e s  

i n  g e n e r a l  h a v e  i n c r e a s e d  d u r i n g  t h e  i n t e r v e n i n g  y e a r s .  

When c o n s i d e r i n g  t h e  B o a r d ' s  1 9 6 4  r e p o r t ,  it s h o u l d  

a l s o  be  r e c o g n i z e d  t h a t  t h e  r e p o r t  w a s  t h e  r e s p o n s e  t o  a  

r e f e r e n c e  o f  t h e  L i e u t e n a n t  G o v e r n o r  i n  C o u n c i l  t h a t  

r e q u i r e d  t h e  Boa rd  " t o  a d j u d i c a t e  on and  e x a m i n e  and  

r e p o r t  on  t h e  f o l l o w i n g  q u e s t i o n s  r e s p e c t i n g  e n e r g y :  

" 1 .  P a y m e n t s  w i t h  r e s p e c t  t o  s t o r a g e  o f  
g a s  i n  d e s i g n a t e d  g a s  s t o r a g e  a r e a s .  

2 .  Te rms  and  c o n d i t i o n s  o f  Gas .and O i l  
L e a s e s .  

3 .  The Gas and O i l  L e a s e s  A c t .  " 

The Board  w a s ,  t h e r e f o r e ,  n o t  d e a l i n g  w i t h  a  

q u e s t i o n  o f  e x p r o p r i a t i o n  o f  r i g h t s  a n d  due  c o m p e n s a t i o n ,  

a n d  was n o t  c o n s t r a i n e d  by t h e  r e q u i r e m e n t s  o f  a n y  

s t a t u t e s .  The  B o a r d ,  i n  f a c t ,  d e c l i n e d  t o  set  s p e c i f i c  

c o m p e n s a t i o n  f o r  any  p o o l ,  b e c a u s e  t h e  f i x i n g  o f  r a t e s  

f o r  c e r t a i n  l a n d o w n e r s  i n  Dawn N o .  1 5 6  P o o l  was  to  be t h e  

s u b j e c t  o f  a r b i t r a t i o n  b e f o r e  t h e  B o a r d  a t  a l a t e r  d a t e  

a n d  an  a p p e a l  t o  t h e  O n t a r i o  M u n i c i p a l  Boa rd  w i t h  r e s p e c t  

t o  t h e  Payne  P o o l  had y e t  t o  b e  h e a r d .  

I n  e s s e n c e ,  t h e  B o a r d  i n  t h a t  report n o t e d  t h a t  

e a r l i e r  s e t t l e m e n t s  f o r  s t o r a g e  r i g h t s  r e p r e s e n t e d  a n  

a n n u a l  r e n t a l  o f  a p p r o x i m a t e l y  1 6  $ p e r  m i l l i o n  c u b i c  

f e e t  o f  c a p a c i t y  and  t h e  l a t e s t  o n e  p r i o r  to  t h e  1 9 6 4  



r e p o r t  had  i n c r e a s e d  t o  a p p r o x i m a t e l y  1 9  $ p e r  y e a r  p e r  

m i l l i ' o n  c u b i c  f e e t .  Using t h i s  a s  a b a s i s  and g i v i n g  " a  

good  d e a l  o f  w e i g h t  t o  t h e  i n c r e a s e d  u s e  and  u s e f u l n e s s  

o f  s t o r a g e  d u r i n g  t h e  p a s t  t h i r t e e n  m o n t h s  ," t h e  B o a r d  

c o n s i d e r e d  t h a t  r a t e s  s h o u l d  be s u b s t a n t i a l l y  h i g h e r .  I t  

c o n c l u d e d  t h a t  p i n n a c l e  r e e f  p o o l s  s h o u l d  be c a t e g o r i z e d  

a c c o r d i n g  t o  t h e  p e r f o r m a n c e  r a t i n g s ,  n a m e l y ;  e x c e l l e n t ,  

good and  f a i r ,  a n d  t h a t  t h e  r a t e s  p e r  m i l l i o n  c u b i c  f e e t  

o f  s t o r a g e  c a p a c i t y ,  s h o u l d  a t  30$ ,  27 .5$  and  2 5 $  r e s p e c -  

t i v e l y .  The f i g u r e  o f  304 per m i l l i o n  c u b i c  f o o t  o f  

s t o r a g e  c a p a c i t y  w a s  u sed  by  Un ion  t o  c a l c u l a t e  t h e  

f i g u r e  o f  $ 1 3 . 4 8  p e r  a c r e  p e r  annum w h i c h  h a s  now b e e n  

o f f e r e d  t o  t h e  B e n t p a t h  P o o l  l a n d o w n e r s .  

I t  is  i n t e r e s t i n g  to  n o t e  t h a t  i n  1 9 6 4 ,  t h e  B o a r d  

was a w a r e  o f  a  g r o w i n g  r e q u i r e m e n t  f o r  g a s  s t o r a g e  and  

t h a t  it g a v e  w e i g h t  to  t h i s  i n  r ecommend ing  t h e  r e n t a l  

p a y m e n t s .  T h i s  g r o w i n g  r e q u i r e m e n t  a p p e a r s  t o  h a v e  b e e n  

r e f l e c t e d  i n  some o f  t h e  r e n t a l  r a t e s  p a i d  i n  O n t a r i o .  

Rates f o r  t h e  p o o l s  r e f e r r e d  to  as  Dawn 1 a n d  2 ,  d e s i g -  

n a t e d  f o r m a l l y  i n  1 9 5 0 ,  were a p p a r e n t l y  t h e  s u b j e c t  o f  

p r o l o n g e d  n e g o t i a t i o n  b e t w e e n  U n i o n  a n d  t h e  l a n d o w n e r s ;  

s u b s e q u e n t l y  r e s u l t i n g  i n  a n  a d j u s t m e n t  t o  $7 .50  a n d  

$ 6 . 0 0  p e r  acre  per annum r e s p e c t i v e l y  i n  1 9 5 7 ,  made 

r e t r o a c t i v e  t o  1 9 5 1 .  Union l a t e r  r e s p o n d e d  v o l u n t a r i l y  

t o  t h e  B o a r d ' s  1 9 6 4  r e p o r t  by i n c r e a s i n g  r a t e s  t o  a l l  

p o o l s  i t  o p e r a t e d  f o r  s t o r a g e  i n  a c c o r d a n c e  w i t h  t h e  

B o a r d ' s  r e c o m m e n d a t i o n s .  The  i n c r e a s e  v a r i e d  f r o m  $ 3 . 6 0  



t o  $ 8 . 8 8  p e r  a c r e  p e r  y e a r  b u t  Union d i d  n o t  r e s p o n d  t o  

t h e  May 4 ,  1 9 6 4  r e p o r t  u n t i l  A u g u s t  1, 1 9 6 7 .  N o  f u r t h e r  

i n c r e a s e s  i n  r e n t a l  r a t e s  h a v e  been  made by  Union s i n c e  

1 9 6 7 .  

T e c u m s e h ,  on t h e  o t h e r  h a n d ,  a p p e a r s  t o  h a v e  shown a  

g r e a t e r  w i l l i n g n e s s  t o  a d j u s t  r e n t a l  r a t e s .  The l a n d -  

o w n e r s  i n  t h e  t h r e e  p o o l s  o r i g i n a l l y  u s e d  b y  Tecumseh - 
K i m b a l l - C o l i n v i l l e ,  S e c k e r t o n  and  C o r r u n a  - r e c e i v e d  a n  

i n c r e a s e  f r o m  $ 5 . 0 0  per a c r e  t o  $ 6 . 0 0 ,  $ 8 . 7 5  a n d  $ 8 . 6 0  

r e s p e c t i v e l y  i n  1964 .  A l t h o u g h  t h e s e  r a t e s  d i d  n o t  

e x a c t l y  c o r r e s p o n d  t o  t h o s e  s u g g e s t e d  i n  t h e  B o a r d ' s  

r e p o r t ,  b e i n g  somewhat  h i g h e r ,  t h e y  a p p e a r e d  to  r e p r e s e n t  

a v o l u n t a r y  a c c e p t a n c e  o f  t h e  B o a r d ' s  c o n c e r n  t h a t  u n i t  

c a p a c i t y  and  q u a l i t y  o f  e a c h  p o o l  s h o u l d  be r e c o g n i z e d  i n  

t h e  p r i c i n g  s t r u c t u r e .  I n  1 9 7 6  h o w e v e r ,  t h e s e  r a t e s  were 

v o l u n t a r i l y  i n c r e a s e d  a g a i n  t o  a u n i f o r m  $ 1 5 . 0 0  p e r  acre ,  

a n d  i n  1 9 8 1  t h e y  were a g a i n  v o l u n t a r i l y  i n c r w s e d  to  a' 

u n i f o r m  $ 2 1 . 5 0  p e r  a c r e .  A p p a r e n t l y  Tecumseh c o n c l u d e d  

t h a t  a d i f f e r e n t i a l  b a s e d  on  p o o l  p e r f o r m a n c e  was no  

l o n g e r  j u s t i f i e d .  

I n  c o u r s e  o f  t h e  s t u d y  u n d e r t a k e n  by  C e n t r a l  O n t a r i o  

A p p r a i s e r s ,  a s u r v e y  w a s  made o f  g a s  s t o r a g e  l e a s e  

a g r e e m e n t s  e n t e r e d  i n t o  be  t w e e n  l a n d o w n e r s  a n d  v a r i o u s  

c o m p a n i e s  i n  Lambton C o u n t y .  They c o n c l u d e d  t h a t  t h e  

w i d e  r a n g e  o f  a c r e a g e  r a t e s  p a i d  was s u c h  " t h a t  no 

l o g i c a l  c o n c l u s i o n  a s  t o  ' f a i r ,  j u s t  a n d  e q u i t a b l e  

c o m p e n s a t i o n '  c a n  be  o b t a i n e d  f r o m  t h e  l e a s e s . "  The 



B o a r d  a g r e e s  w i t h  t h i s  o b s e r v a t i o n ,  b u t  c o n s i d e r s  t h a t  

t h e  s u r v e y  d a t a  d o e s  p r o d u c e  some u s e f u l  i n f o r m a t i o n .  Of 

s i g n i f i c a n c e  is t h a t  t h e r e  were some e l e v e n  c o m p a n i e s  

a c t i v e l y  s e e k i n g  s t o r a g e  r i g h t s  i n  t h e  c o u n t y  d u r i n g  t h e  

y e a r s  c o v e r e d  by t h i s  s u r v e y .  I n  a d d i t i o n ,  w h i l e  t h e r e  

is a  c o n s i d e r a b l e  v a r i a t i o n  i n  t h e  r e n t a l  rates b e i n g  

p a i d  p r i o r  to  a c t u a l  u s e  o f  t h e  s t o r a g e  a r e a s ,  t h e r e  is 

an i n d i c a t i o n  i n  t h e  a g r e e m e n t s  t h a t  t h e  r a t e s  t h a t  w i l l  

b e  p a i d  when and i f  p o o l s  a r e  used  f o r  s t o r a g e  h a v e  b e e n  

i n c r e a s i n g  d u r i n g  t h e  y e a r s  c o v e r e d  by t h e  s u r v e y .  F o r  

e x a m p l e ,  e a r l i e r  a g r e e m e n t s  t a k e n  b y  M c C l  u r e  O i l  Company 

c a r r i e d  a  p r o v i s i o n  t h a t  u s e  f o r  s t o r a g e  would r e s u l t  i n  

a r e n e g o t i a t i o n  o f  a n n u a l  payments  w i t h i n  t h e  r a n g e  o f  

$5 .00  t o  $13 .00  p e r  a c r e ,  w h e r e a s  by  1 9 7 6  t h e  r a n g e  had 

i n c r e a s e d  to  $ 1 5 . 0 0  t o  $30 .00  p e r  a c r e .  Dow Chemica l  

s i g n e d  a g r e e m e n t s  be tween  1977  a n d  1 9 8 0 ,  which  c o n t a i n e d  

a r e q u i r e m e n t  t h a t  t h e  r e n t a l  ra te  would be  r e n e g o t i a t e d  

betwee'n $ 2 0 . 0 0  a n d  $ 3 0 . 0 0  per a c r e  p e r  y e a r  when t h e  a r e a  

is  t o  be u s e d  f o r  s t o r a g e .  

The number o f  c o m p a n i e s  t h a t  a r e  or h a v e  been  i n  

t h e  m a r k e t  p l a c e ,  t h e  i n c r e a s e  i n  t h e  r e n t a l  r a t e s  

c u r r e n t l y  b e i n g  p a i d ,  o r  t h a t  w i l l  be  p a i d  when t h e  pools 

a r e  used  f o r  s t o r a g e ,  s u p p o r t s  t h e  o b s e r v a t i o n  b y  c o u n s e l  

f o r  IGUA t h a t  t h e r e  is i n  f a c t  a  m a r k e t  i n  e x i s t e n c e  

and t h a t  m a r k e t  f o r c e s  a r e  c a u s i n g  r e n t a l  r a t e s  t o  

i n c r e a s e .  



The Board  c o n c l u d e s  t h a t  d i r e c t  r e l i a n c e  c a n n o t  be 

p l a c e d  o n  t h e  r a t e s  found a p p r o p r i a t e  by t h e  B o a r d  i n  i t s  

1 9 6 4  r e p o r t .  I n  t h a t  r e p o r t  t h e  Board a p p e a r e d  to  

r e c o g n i z e  t h e  e x i s t e n c e  o f  a  m a r k e t ,  i n  t h a t  t h e  recom- 

m e n d a t i o n s  o f  t h a t  r e p o r t  were  a p p a r e n t l y  b a s e d  o n  t h e  

r a t e s  a c t u a l l y  b e i n g  p a i d  i n  S o u t h w e s t e r n  O n t a r i o  a t  t h a t  

t i m e  and t r e n d s  t h a t  were  p e r c e i v e d  by t h e  Boa rd  as t o  

t h e  f u t u r e  u s e  a n d  u s e f u l n e s s  o f  g a s  s t o r a g e .  It i s  

n o t e d  t h a t  t h e  l a t t e r  p o i n t  c o u l d  be c o n s i d e r e d  as i n t r o -  

d u c i n g  a n  e l e m e n t  o f  " u s e  t o  t h e  t a k e r "  or r e f l e c t i n g  t h e  

scheme  f o r  w h i c h  t h e  p r o p e r t y  was e x p r o p r i a t e d .  However ,  

t h e  Board is  s a t i s f i e d  t h a t  some r e c o g n i t i o n  c a n  be  g i v e n  

t o  t h e  p o t e n t i a l  f o r  l a n d  or r i g h t s  w i t h o u t  s p e c i f i c  

c o n s i d e r a t i o n  o f  t h e  v a l u e  t h a t  m i g h t  be a s c r i b e d  t o  t h e  

s t o r a g e  as a r e s u l t  o f  t h e  e x p r o p r i a t i o n .  The B o a r d  a lso 

r e c o g n i z e s  t h a t ,  as p ~ i n t e d  o u t  b y  Consumers '  Gas d u r i n g  

t h e  h e a r i n g  t h a t  l e d  t o  t h e  B o a r d ' s  1964 r e p o r t ,  a p o r o u s  

r o c k  f o r m a t i o n  u n d e r  a  l a n d o w n e r ' s  p r o p e r t y  is a n  a s s e t  

t h a t  is r e u s a b l e ,  u n l i k e  m i n e r a l s  which o n c e  removed a r e  

g o n e  f o r e v e r .  The l a n d o w n e r  i n  t h i s  c a s e  h a s  l o s t  t h e  

r i g h t  t o  u s e  t h e  a s s e t ,  n o t  t h e  t i t l e  to t h e  a sse t .  

The r i g h t  t o  u s e  t h e  a s s e t  c a n  of c o u r s g  be  r e l i n -  

q u i s h e d  by t h e  o p e r a t i n g  company a n 3  p e r h a p s  f o r  t h i s  

r e a s o n  t h e  most a c c e p t e d  fo rm o f  c o m p e n s a t i o n  f o r  s t o r a g e  

r i g h t s  i n  O n t a r i o  is t h e  a n n u a l  r e n t a l  per a c r e .  The 

Board  a c c e p t s  t h e  a n n u a l  r e n t a l  as b e i n g  t h e  m o s t  

a p p r o p r i a t e  me thod  o f  c o m p e n s a t i o n  i n  s u c h  c a s e s .  



On t h e  b a s i s  o f  t h e  f o r e g o i n g ,  t h e  Boa rd  b e l i e v e s  

t h a t  t h e  a p p r o p r i a t e  method t o  d e t e r m i n e  c o m p e n s a t i o n  f o r  

l a n d o w n e r s  i n  t h e  B e n t p a t h  P o o l  t h a t  w i l l  be f a i r ,  j u s t  

and  e q u i t a b l e  is t o  u s e  t h e  m a r k e t  a t  a  p o i n t  i n  t i m e ,  

a n d  t o  r e c o g n i z e  a n y  r e l e v a n t  t r e n d s  which  a r e  e v i d e n t  

f o r  t h e  f u t u r e .  

The B o a r d  can  d e t e r m i n e  a r e n t a l  r a t e  t h a t  wou ld  be 

a p p r o p r i a t e  f o r  1 9 7 4 ,  b u t  i s  t h e n  f a c e d  w i t h  t h e  knowl-  

e d g e  t h a t  c h a n g e s  i n  c i r c u m s t a n c e s  s i n c e  t h a t  d a t e  a r e  

s u c h  t h a t  t h e  r a t e  s h o u l d  b e  h i g h e r  now. The c o n c e r n  

e x p r e s s e d  by  Union t h a t  t h e  B o a r d  s h o u l d  o n l y  d e t e r m i n e  

c o m p e n s a t i o n  o n  a  " o n c e  and f o r  a l l  b a s i s "  h a s  b e e n  

n o t e d .  The B o a r d  c o n s i d e r s ,  h o w e v e r ,  t h a t  w h i l e  s u c h  a  

d e t e r m i n a t i o n  may w e l l  be  a p p r o p r i a t e  f o r  an  e x p r o p r i a -  

t i o n  o f  l a n d  w h e r e  t i t l e  is t r a n s f e r r e d ,  it wou ld  n o t  be 

a p p r o p r i a t e  w h e r e  t h e  i s s u e  is t h e  c o m p e n s a t i o n  t o  be 

p a i d  p u r s u a n t  t o  a  B o a r d  O r d e r .  The Board  a lso  t a k e s  

c o m f o r t  f r o m  s e c t i o n  1 6  of t h e  Ac t  w h i c h  r e a d s :  

"16.  The  Board  i n  m a k i n g  a n  o r d e r  may 
i m p o s e  s u c h  t e r m s  a n d  c o n d i t i o n s  as 
it c o n s i d e r s  p r o p e r ,  a n d  a n  o r d e r  may 
b e  g e n e r a l  or p a r t i c u l a r  i n  i t s  
a p p l i c a t i o n  ." 

The B o a r d ,  w h i l e  n o t  s h a r i n g  U n i o n ' s  v i e w  t h a t  r a t e s  

s h o u l d  be s e t  o n c e  a n d  f o r  a l l ,  d o e s  a g r e e  t h a t  some 

s t a b i l i t y  is  r e q u i r e d  and  t h a t  a d j u s t m e n t s  s h o u l d  n o t  be 

made a t  too f r e q u e n t  i n t e r v a l s .  The Board  w i l l ,  t h e r e -  

f o r e ,  s e t  a  r e n t a l  r a t e  f o r  t h e  p e r i o d  1 9 7 4  t o  1 9 8 2  

i n c l u s i v e  a n d  a r a te  f r o m  1 9 8 3  t o  1 9 9 0  i n c l u s i v e .  Bo th  



r a t e s  w i l l  be  somewhat h i g h e r  t h a n  t h e  r a t e  c o n s i d e r e d  

a p p r o p r i a t e  f o r  1 9 7 4  and f o r  1 9 8 3 ,  b u t  a r e  n o t  n e c e s -  

s a r i l y  t h e  a v e r a g e  o f  t h e  two p e r i o d s  i n  q u e s t i o n .  

The B o a r d ,  h a v i n g  r e v i e w e d  c a r e f u l l y  t h e  e v i d e n c e  

p l a c e d  b e f o r e  it i n c l u d i n g  t h e  1 9 6 4  r e p o r t  i s s u e d  b y  t h e  

Boa rd  and  t h e  many s u b m i s s i o n s ,  r e c o m m e n d a t i o n s  a n d  

p r o p o s a l s  i n  t h i s  p r o c e e d i n g  ; h a v i n g  c o n c l u d e d  t h a t  t h e r e  

i s  a  m a r k e t  o p e r a t i n g  i n  O n t a r i o  w i t h  r e s p e c t  t o  g a s  

s t o r a g e  r i g h t s ;  h a v i n g  examined  t h e  r a t e s  m o s t  r e c e n t l y  

a c c e p t e d  by l a n d o w n e r s  i n  t h e  m a r k e t  p l a c e  and  n o t i n g  t h e  

t r e n d s ;  h a v i n g  n o t e d  t h e  a d j u s t m e n t s  made t o  r a t e s  by 

Tecumseh f r o m  1 9 6 0  t o  p r e s e n t ,  c o n c l u d e s  t h a t  f a i r ,  j u s t  

a n d  e q u i t a b l e  c o m p e n s a t i o n  f o r  t h e  B e n t p a t h  P o o l  f o r  t h e  

p e r i o d  1 9 7 4  t o  1 9 8 2  i n c l u s i v e  w i l l  b e  $ 1 8 . 5 0  per annum 

p e r  a c r e ,  and  f o r  t h e  p e r i o d  1 9 8 3  t o  1 9 9 0  i n c l u s i v e ,  i t  

w i l l  b e  $ 2 4 . 0 0  p e r  annurn p e r  a c r e .  

The Board  n o t e s  t h a t  E.B.O. 4 6  amended t h e  o i l  and  

g a s  l e a s e s  h e l d  b y  l a n d o w n e r s  so t h a t  d i f f e r e n c e s  b e t w e e n  

t h e  a g r e e m e n t s  would  be e l i m i n a t e d  and  a l l  would r e c e i v e  

$ 7 . 0 0  p e r  a c r e  p e r  y e a r ,  i n c l u d i n g  income f r o m  s t o r a g e  

a g r e e m e n t s  . 
The A p p l i c a n t s  w i t h  s t a n d i n g  b e f o r e  t h e  B o a r d  i n  

t h i s  h e a r i n g  are t h o s e  who d o  n o t  h a v e  a g r e e m e n t s ,  

e i t h e r  b e c a u s e  a g r e e m e n t s  w e r e  n e v e r  s i g n e d ,  w e r e  v o i d  

a b  i n i t i o ,  o r  e x p i r e d  by  t h e  d a t e  o f  f i r s t  i n j e c t i o n .  

The a n n u a l  amount  p a i d  t o  e a c h  o f  t h e s e  l a n d o w n e r s  

p u r s u a n t  t o  Board  O r d e r  E.B.O. 4 6  h a s  t h e r e f o r e  b e e n  



t o t a l l y  on a c c o u n t  of o i l  and g a s  r i g h t s .  The Board  h a s  

d e t e r m i n e d  t h e  compensa t ion  t o  be p a i d  f o r  s t o r a g e  r i g h t s  

t o  t h e s e  A p p l i c a n t s  t o  be $18 .50  p e r  a c r e  per annum up t o  

and i n c l u d i n g  1 9 8 2  and $24.00 p e r  a c r e  p e r  annum f r o m  

1983  u p  t o  and  i n c l u d i n g  1990.  These  amounts  s h a l l  be 

p a i d  i n  a d v a n c e  on o r  b e f o r e  t h e  1 5 t h  d a y  o f  J a n u a r y  o f  

t h e  s u b j e c t  y e a r  and s h a l l  be i n  a d d i t i o n  t o  t h e  payments  

p r o v i d e d  i n  Board  O r d e r  E.B.O. 4 6  f o r  t h e  o i l  and g a s  

r i g h t s .  Compensat ion i n  r e s p e c t  o f  s t o r a g e  r i g h t s  beyond 

1 9 9 0  w i l l  be r e n e g o t i a t e d  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  

c i r c u m s t a n c e s  o f  t h a t  t i m e .  I n  t h e  e v e n t  t h a t  t h e  

p a r t i e s  c a n n o t  a g r e e  on c o m p e n s a t i o n  and t h e r e  a r e  n o  

a g r e e m e n t s  s u b s i s t i n g  a t  t h a t  t i m e  be tween  t h e  p a r t i e s ,  

e i t h e r  can  a g a i n  a p p l y  t o  t h e  Board u n d e r  s e c t i o n  2 1  of 

t h e  A c t ,  o r  a n y  s u c c e s s o r  a c t ,  t o  have t h e  Board 

d e t e r m i n e  f u t u r e  c o m p e n s a t i o n .  

The a b o v e  c o m p e n s a t i o n  or r e n t a l  r a tes  s h a l l  be p a i d  

t o  t h e  l a n d o w n e r s  who d o  n o t  h a v e  v a l i d  a g r e e m e n t s  w i t h  

Union f o r  s t o r a g e ,  namely  t h e  H i g g s ,  t h e  S m i t s ,  K i m p e ,  

t h e  Graham T u r n e r s ,  and a l s o  t o  The Township  of Dawn. A s  

i n d i c a t e d  e a r l i e r  t h e  Board b e l i e v e s  t h a t  it would be  

a p p r o p r i a t e  i f  Union,  i n  t h e  i n t e r e s t s  o f  f a i r n e s s ,  

e q u i t y  and good p u b l i c  r e l a t i o n s ,  o f f e r e d  t h e  same 

c o m p e n s a t i o n  to  a l l  o t h e r  l a n d o w n e r s  i n  t h e  B e n t p a t h  

P o o l .  

The Board h a s  c o n s i d e r e d  t h e  p r o v i s i o n s  o f  

s e c t i o n  3 5 ( 1 )  and ( 4 )  o f  t h e  E x p r o p r i a t i o n s  A c t  and  h a s  



c o n c l u d e d  t h a t  i n t e r e s t  s h o u l d  be p a i d  t o  t h e  a b o v e  named 

l a n d o w n e r s  o n  all o u t s t a n d i n g  amoun t s  f r o m  J u l y  31,  1974 

t o  t h e  d a t e  o f  payment  a t  t h e  r a t e  o f  11.98 p e r  c e n t  p e r  

annum, n o t  compounded.  



C o m p e n s a t i o n  F o r  G a s  o r  O i l  R i g h t s  

M r .  G i f f e n ,  o n  b e h a l f  o f  t h e  Kimpe A p p l i c a n t s ,  

c l a i m e d  t h a t  c o m p e n s a t i o n  f o r  t h e  g a s  r e m a i n i n g  i n  t h e  

B e n t p a t h  p o o l  a t  t h e  t i m e  i n j e c t i o n  commenced f o r  s t o r a g e  

( t h e  r e s i d u a l  g a s )  s h o u l d  be p r i c e d  a t  1 2 . 5  p e r c e n t  o f  

t h e  now c u r r e n t  g a s  p r i c e .  H e  f u r t h e r  c l a i m e d  t h a t  a l l  

o f  t h e  g a s  i n  t h e  p o o l  w a s  t h e  p r o p e r t y  o f  t h e  l a n d o w n e r s  

s o  t h a t  r e s i d u a l  g a s  v o l u m e s  s h o u l d  be  c a l c u l a t e d  down t o  

z e r o  p s i a ,  n o t  t o  5 0  p s i a  b o t t o m - h o l e  as used  b y  Un ion .  

B o a r d  O r d e r  E.B.O. 4 6  a p p r o v e d  a  U n i t  O p e r a t i o n  

Agreemen t  t h a t  p r o v i d e d  f o r  paymen t  to  t h e  l e s s o r s  o f  

2  c e n t s  p e r  Mcf f o r  a l l  g a s  p r o d u c e d ,  s a v e d  a n d  

m a r k e t e d .  The e v i d e n c e  b e f o r e  t h e  B o a r d  is t h a t  t h e r e  

r e m a i n e d  i n  t h e  p o o l  a t  t h e  t i m e  o f  t h e  i n j e c t i o n  a  

f u r t h e r  4 6 6 , 2 1 6  Mcf o f  g a s  t h a t  c o u l d  h a v e  b e e n  p r o d u c e d ,  

s a v e d  a n d  m a r k e t e d .  The B o a r d  is s a t i s f i e d  t h e r e f o r e  

t h a t  t h e  o n l y  loss  s u f f e r e d  b y  t h e  l a n d o w n e r s  is t h a t  

t h e s e  v o l u m e s  w e r e  n o t  p r o d u c e d  i n  1 9 7 4 ,  and as a r e s u l t  

o f  t h e  p o o l  b e i n g  u s e d  f o r  s t o r a g e ,  it is u n l i k e l y  t h a t  

t h e y  w i l l  e v e r  b e  p r o d u c e d .  

The  B o a r d  is n o t  p e r s u a d e d  b y  M r .  G i f f e n ' s  a r g u -  

m e n t s .  The s u b m i s s i o n  t h a t  r e s i d u a l  v o l u m e s  s h o u l d  b e  

c a l c u l a t e d  t o  z e r o  p s i a  is r e j e c t e d  s i n c e  t h e  e v i d e n c e  

b e f o r e  t h e  B o a r d  is t h a t  b e l o w  a b o t t o m - h o l e  p r e s s u r e  o f  

50 p s i a  g a s  c a n n o t  b e  e c o n o m i c a l l y  p r o d u c e d ,  s a v e d  a n d  

m a r k e t e d .  The  r e s i d u a l  g a s  t h a t  c o u l d  h a v e  b e e n  econDmi-  

c a l l y  p r o d u c e d  i n  1 9 7 4 ,  b u t  i t  w a s n ' t .  Union c o u l d  h a v e  



o f f e r e d  paymen t  p r i o r  t o  1 9 8 2  b u t  a p p a r e n t l y  d i d n ' t .  The 

a p p r o p r i a t e  p e n a l t y  t o  Union is t o  r e q u i r e  paymen t  o f  

i n t e r e s t  r a t h e r  t h a n  a d j u s t  t h e  u n i t  c o s t  t o  r e f l e c t  t h e  

c u r r e n t  p r i c e  which  no l o n g e r  b e a r s  a n y  r e s e m b l a n c e  t o  

t h e  cost o f  p r o d u c t i o n  b u t  h a s  b e e n  i n f l a t e d  b y  t h e  

a c t i o n  o f  g o v e r n m e n t s .  

The  Board  w i l l , .  t h e r e f  o r e ,  r e q u i r e  Un ion  t o  p a y  t o  

t h e  l e s s o r s  t h e  a p p r o p r i a t e  amoun t s  i n  p r o p o r t i o n  o f  

t h e i r  l a n d  i n  t h e  p a r t i c i p a t i n g  a r e a  t o  t h e  t o t a l  

p a r t i c i p a t i n g  a c r e a g e  l ess  t h a t  h e l d  by t h e  Townsh ip  o f  

Dawn, as i f  t h e  r e s i d u a l  vo lumes  o f  4 6 6 , 2 1 6  Mcf had  been  

p r o d u c e d  o n  J u l y  31 ,  1 9 7 4 .  The r a t e  t o  be  u s e d  i n  

c a l c u l a t i n g  t h e  p a y m e n t s  s h a l l  be 2 c e n t s  p e r  Mcf. Union  

w i l l  a l s o  p a y  i n t e r e s t  on t h e  o u t s t a n d i n g  amoun t  f o r  e a c h  

l a n d o w n e r  a t  t h e  non-compounded i n t e r e s t  ra te  o f  1 1 . 9 8  

p e r  c e n t  p e r  y e a r  f o r  t h e  p e r i o d  t h a t  t h e  amoun t  h a s  b e e n  

o u t s t a n d i n g .  

S i n c e  t h e  Townsh ip  o f  Dawn was p r o h i b i t e d  f r o m  

p a r t i c i p a t i n g  i n  r o y a l t y  p a y m e n t s  f o r  g a s  p r o d u c e d  f rom 

t h e  B e n t p a t h  P o o l ,  it s h o u l d  n o t  r e c e i v e  a n y  p o r t i o n  o f  

t h e  amount  t o  b e  d i s t r i b u t e d  i n  p a y m e n t  f o r  t h e  r e s i d u a l  

g a s .  



C o m p e n s a t i o n  f o r  Damages 

The o n l y  damages  c l a i m e d  by t h e  Kimpe A p p l i c a n t s  a r e  

i n  respect o f  t h e  a n n u a l  p a y m e n t s  f o r  w e l l  s i tes  l o c a t e d  

i n  t h e  pool a r e a .  C u r r e n t l y ,  t h e  paymen t  b e i n g  made t o  

l a n d o w n e r s  b y  Union is $ 1 0 0  p e r  w e l l  per y e a r ,  and  it is 

t h e  Kimpe A p p l i c a n t s '  c o n t e n t i o n  t h a t  t h i s  s h o u l d  b e  

i n c r e a s e d  to  $ 1 , 0 0 0  p e r  w e l l  p e r  y e a r .  They  s u p p o r t  t h i s  

claim on t h e  b a s i s  t h a t  t h e  v a l u e  o f  p r o p e r t y  i n  t h e  area 

h a s  i n c r e a s e d  a t  leas t  t e n  times s i n c e  Union f i r s t  u s e d  

$100  per w e l l  p e r  y e a r  i n  t h e  B e n t p a t h  a r e a .  

Most l a n d o w n e r s  d o  n o t  h a v e  w e l l s  on t h e i r  p r o p e r t y .  

Those  t h a t  a r e  a f f e c t e d  i n  t h e  B e n t p a t h  P o o l  a r e  t h e  

McFaddens  a n d  Dona ld  Cameron S a n d e r s o n ,  e a c h  h a v i n g  t h r e e  

wells l o c a t e d  on  t h e i r  p r o p e r t y ,  t h e  T u r n e r s  a n d  t h e  

Graham T u r n e r s ,  e a c h  h a v i n g  o n e  w e l l .  

B o a r d  C o u n s e l  p o i n t e d  o u t  t h a t  o f  t h e  a b o v e ,  a l l  a re  

c o v e r e d  b y  v a l i d  a g r e e m e n t s  w i t h  t h e  e x c e p t i o n  o f  t h e  

Graham T u r n e r s  whose a g r e e m e n t  e x p i r e d  and  as  s u c h  t h e  

B o a r d  h a s  n o  j u r i s d i c t i o n  t o  make c h a n g e s  i n  c o m p e n s a t i o n  

e x c e p t  f o r  t h e  Graham T u r n e r s .  B o a r d  C o u n s e l  made n o  

comment o n  t h e  A p p l i c a n t s '  c laim t h a t  t h e  r a t e  s h o u l d  be 

c h a n g e d  f r o m  t h e  c u r r e n t  l e v e l s ,  b u t  t h e y  d i d  recommend 

t h a t  p a y m e n t  s h o u l d  be  made f o r  a l l  w e l l s ,  f o r  t h e  p e r i o d  

f r o m  J u l y  31,  1 9 7 4  t o  December  2 8 ,  1 9 7 7 ,  and t h a t  

i n t e r e s t  s h o u l d  a l s o  b e  p a i d  on  t h e  o u t s t a n d i n g  a m o u n t s .  

W e l l  p a y m e n t s  t h a t  h a v e  b e e n  made by Union  h a v e  been 

made u n d e r  t h e  t e r m s  o f  a g r e e m e n t s  w i t h  Mr. S a n d e r s o n  a n d  



t h e  Graham T u r n e r s .  The w e l l  paymen t s  t o  t h e  McFaddens 

and t o  t h e  T u r n e r s  h a v e  b e e n  made g r a t u i t o u s l y ,  s i n c e  t h e  

o i l  a n d  g a s  l e a s e  e n t e r e d  i n t o  b e t w e e n  t h e s e  l a n d o w n e r s  

and  I m p e r i a l  a n d  t h e  Gas S t o r a g e  Agreemen t  e n t e r e d  i n t o  

w i t h  U n i o n  c o n t a i n  no  p r o v i s i o n  f o r  well p a y m e n t s .  The  

Board  u n d e r s t a n d s  Union d e c i d e d  t o  make t h e  p a y m e n t s  

g r a t u i t o u s l y  i n  o r d e r  t o  m a i n t a i n  u n i f o r m i t y  t h r o u g h o u t  

t h e  p o o l  a r e a .  

T h e  c l a u s e  i n  t h e  Un ion  Agreement  o f  L e a s e  t h a t  

r e l a t e s  to  w e l l  paymen t s  p e r m i t s  Union t o  d e t e r m i n e  w h i c h  

l a n d s  c o v e r e d  b y  leases h e l d  by it s h a l l  be  i n c l u d e d  i n  a 

s t o r a g e  a r e a  a n d  r e q u i r e s  t h a t  n o t i c e  o f  s u c h  d e t e r m i n a -  

t i o n  s h a l l  be g i v e n  i n  w r i t i n g  to t h e  o w n e r s  o f  s u c h  

l a n d .  When n o t i c e  h a s  b e e n  g i v e n  t h e n  t h e  r i g h t s  a n d  

p r i v i l e g e s  g r a n t e d  by  t h e  a g r e e m e n t  c o n t i n u e  as l o n g  a s  

g a s  is b e i n g  s t o r e d  i n  t h e  d e s i g n a t e d  area or a n y  p a r t  

t h e r e o f .  The a g r e e m e n t  s t a t e s  t h a t  " t h e  L e s s e e  s h a l l  p a y  

t o  t h e  l a n d o w n e r  $ 1 0 0  p e r  year p e r  w e l l  f o r  e a c h  w e l l  

d r i l l e d  f o r  t h e  s t o r a g e  of g a s  d u r i n g  t h e  term of  t h i s  

l e a s e  a n d  s u c h  e x t e n s i o n  t h e r e o f  ." 
I n  t h e  c a s e  o f  t h e  B e n t p a t h  P o o l ,  U n i o n  commenced 

s t o r a g e  o p e r a t i o n s  i n  A u g u s t  1 9 7 4  b u t  f a i l e d  t o  g i v e  a n y  

Notice o f  D e t e r m i n a t i o n  u n t i l  December 2 8 ,  1 9 7 7 .  Well 

p a y m e n t s  h a v e  b e e n  made s i n c e  t h e  d a t e  o f  t h e  Notice o f  

D e t e r m i n a t i o n  b u t  n o t  f o r  t h e  p e r i o d  A u g u s t  1 9 7 4  t o  

December 2 8 ,  1 9 7 7 .  U n i o n ' s  w i t n e s s e s  c o u l d  n o t  e x p l a i n  

why t h e  N o t i c e  of D e t e r m i n a t i o n  had  b e e n  d e l a y e d ,  or  why 



December 2 8 ,  1977 was  deemed t o  be t h e  a p p r o p r i a t e  d a t e  

f o r  s u c h  n o t i c e s  and f o r  t h e  commencement of  t h e  w e l l  

p a y m e n t s .  

The Board n o t e s  t h a t  Union,  i n  a p p l y i n g  to  t h e  Board  

f o r  d e s i g n a t i o n  of  t h e  a r e a ,  had e x e r c i s e d  i t s  r i g h t  t o  

d e t e r m i n e  t h a t  l a n d  c o v e r e d  by t h e s e  leases was to  be 

i n c l u d e d  i n  t h e  s t o r a g e  a r e a .  The Board f i n d s  g r e a t  

d i f f i c u l t y  i n  u n d e r s t a n d i n g  why, when t h e  Board a p p r o v e d  

d e s i g n a t i o n ,  Union d i d  n o t  comply w i t h  i t s  own a g r e e m e n t  

and i s s u e  a  N o t i c e  of D e t e r m i n a t i o n .  It a p p e a r s  e v i d e n t  

t h a t  i n  t h i s  c a s e  t h e  l a n d o w n e r s  h a v e  s u f f e r e d  a f i n a n -  

c i a l  loss b e c a u s e  of t h e  f a i l u r e  o f  Union t o  comply w i t h  

t h e  terms of i t s  own a g r e e m e n t .  The Board w i l l  r e q u i r e  

Union t o  make payment i n  t h e  amount h e r e a f t e r  d e t e r m i n e d  

t o  t h e  Graham T u r n e r s  f o r  o n e  W e l l ,  B7, f r o m  f i r s t  

i n j e c t i o n  t o  December 28,  1 9 7 7 ,  t o g e t h e r  w i t h  a n n u a l  

i n t e r e s t  a t  1 1 . 9 8  p e r c e n t ,  n o t  compounded, f o r  t h e  p e r i o d  

i n v o l v e d ,  and would u r g e  Union t o  make s i m i l a r  p a y m e n t s  

t o  t h e  o t h e r  l a n d o w n e r s  w i t h  w e l l s  on t h e i r  p r o p e r t y .  

The Board n o t e s  f r o m  E x h i b i t  62-1 t h a t  Tecumseh had 

e s t a b l i s h e d  a payment  f o r  s u r f a c e  u s e ,  f o r  w h a t e v e r  

r e a s o n ,  a t  $150  p e r  a c r e  o r  p a r t  t h e r e o f  and t h a t  t h i s  

amount had b e e n  v o l u n t a r i l y  i n c r e a s e d  i n  1 9 7 8  t o  $250 p e r  

acre or p a r t  t h e r e o f .  On t h e  b a s i s  of t h i s  i n f o r m a t i o n  

and t h e  e v i d e n c e  a s  t o  t h e  i n c r e a s e  i n  l a n d  v a l u e s  it is 

a p p a r e n t  t h a t  t h e  $ 1 0 0  per w e l l  s i t e  p e r  y e a r  is  

i n a d e q u a t e  u n d e r  c u r r e n t  c o n d i t i o n s .  B e c a u s e  o f  t h e  



m i n i m a l  i m p a c t  o n  a  l a n d o w n e r ' s  p r o p e r t y ,  t h e  Board  d o e s  

n o t  c o n s i d e r  i t  n e c e s s a r y  t o  i n c r e a s e  t h e  r e n t a l  r a t e s  by 

t h e  f a c t o r  p r o p o s e d  by t h e  Kimpe A p p l i c a n t s ;  n e i t h e r  d o e s  

i t  c o n s i d e r  t h a t  a n  a n n u a l  a d j u s t m e n t  s h o u l d  b e  made 

b e t w e e n  1974 a n d  1982  a s  s u g g e s t e d  by them. A c c o r d i n g l y  

t h e  Boa rd  w i l l  r e q u i r e  t h a t  t h e  $100  r a t e  r e m a i n  i n  

e f f e c t  up  t o  a n d  i n c l u d i n g  1 9 8 1 .  

The w e l l  payment  o f  $ 1 0 0 . 0 0  p e r  w e l l  p e r  y e a r  w a s  

e s t a b l i s h e d  a s  l o n g  a g o  a s  1 9 5 1  i n  t h e  B e n t p a t h  a r e a  and  

s i n c e  t h e  Boa rd  i s  now i n c r e a s i n g  t h e  s t o r a g e  r a t e  b y  a  

f a c t o r  o f  a b o u t  2 f rom 1 9 6 4  when t h e  B o a r d ' s  r e p o r t  w a s  

i s s u e d ,  i t  wou ld  a p p e a r  e q u i t a b l e  t o  i n c r e a s e  t h e  w e l l  

payment  r a t e  somewhat  more t h a n  t h e  s t o r a g e  r a t e .  A l s o  

r e c o g n i z i n g  t h e  l e v e l  o f  w e l l  p a y m e n t s  b e i n g  made b y  

o t h e r s  t h e  B o a r d  c o n c l u d e s  t h a t  w e l l  p a y m e n t s  s h o u l d  be 

a t  t h e  r a t e  o f  $ 3 0 0 . 0 0  p e r  y e a r  p e r  w e l l  f o r  t h e  p e r i o d  

f r o m  1 9 8 3  t o  1 9 9 0  i n c l u s i v e .  A g a i n ,  t h i s  r a t e  w i l l  a p p l y  

t o  t h e  Graham T u r n e r s ,  b u t  t h e  B o a r d  would u r g e  t h a t  t h i s  

r a t e  be a p p l i e d  t o  a l l  o t h e r  l a n d o w n e r s  i n  t h e  B e n t p a t h  

P o o l  w i t h  w e l l s  l o c a t e d  on  t h e i r  p r o p e r t y .  



PART I V  

A p p l i c a t i o n  t o  R e s c i n d  or V a r y  E.R.O. 46 and E.B.O. 6 4  

A s  p r e v i o u s l y  n o t e d ,  i n  a n  A p p l i c a t i o n  d a t e d  

March 1 8 t h ,  1 9 8 1  ("The  A p p l i c a t i o n  t o  R e s c i n d " ) ,  t h e  

Kimpe A p p l i c a n t s  r e q u e s t e d  t h e  B o a r d  t o  r e s c i n d  or v a r y  

o r d e r s  made by  it i n  E.B.O. 46  a n d  E . B . O .  64.  N i n e  

g r o u n d s  w e r e  s t a t e d  i n  s u p p o r t  o f  t h i s  a p p l i c a t i o n .  

Boa rd  O r d e r  E.B.O.  46 ( " t h e  U n i t i z a t i o n  O r d e r " )  made 

p u r s u a n t  t o  s e c t i o n  24 o f  t h e  A c t ,  was i s s u e d  March  6 ,  

1972.  The O r d e r  p r o v i d e d  t h a t  U n i o n  would be t h e  m a n a g e r  

o f  t h e  u n i t  o p e r a t i o n ;  t h a t  t h e  o i l  a n d  g a s  i n t e r e s t s  o f  

t h o s e  p e r s o n s  h a v i n g  a n  i n t e r e s t  i n  l a n d  i n  t h e  B e n t p a t h  

P o o l  a r e a  w e r e  a l l  j o i n e d  a n d  r e g u l a t e d .  . . 
". .. f o r  t h e  p u r p o s e  o f  d r i l l i n g  a n  o p e r a t i n g  
w e l l  and  t h e  c a r r y i n g  o u t  o f  t h e  v a r i o u s  
matters more p a r t i c u l a r l y  p r o v i d e d  f o r  i n  t h e  
U n i t  A g r e e m e n t  a s  i f  t h e y  a n d  e a c h  o f  them h a d  
r e a c h e d  a g r e e m e n t  on  t h e  terms and  c o n d i t i o n s  
set  f o r t h  i n  t h e  U n i t  A g r e e m e n t  and  t h a t  s u c h  
j o i n i n g s  and  r e g u l a t i o n s  be  i n  a c c o r d a n c e  w i t h  
and  s u b j e c t  t o  t h e  terms a n d  c o n d i t i o n s  s e t  
f o r t h  i n  t h e  U n i t  A g r e e m e n t " ;  

t h a t  t h e  Townsh ip  o f  Dawn b e  s p e c i f i c a l l y  e x c l u d e d  f r o m  

s h a r i n g  i n  t h e  b e n e f i t s  o f  t h e  u n i t  o p e r a t i o n ;  t h a t  t h e  

b o u n d a r i e s  o f  t h e  u n i t  a r e a  c o u l d  n o t  be  a l t e r e d  w i t h o u t  

B o a r d  a p p r o v a l ;  a n d  t h a t  t h e  O r d e r  wou ld  t a k e  e f f e c t  

" o n l y  upon r e v o c a t i o n  o f  O n t a r i o  R e g u l a t i o n  3 9 6 / 7 0  a n d  

s h a l l  t a k e  a f f e c t  f o r t h w i t h  upon s u c h  r e v o c a t i o n " .  It 

s h o u l d  be  n o t e d ,  h o w e v e r ,  t h a t  t h e  U n i t  O p e r a t i o n  

A g r e e m e n t ,  r e f e r r e d  to  i n  t h e  O r d e r  as t h e  U n i t  



Agreement ,  which was a t t a c h e d  t o  and formed p a r t  of  t h e  

Order  was deemed t o  have  come i n t o  e f f e c t  on  December 1, 

1970 .  

It is a  m a t t e r  o f  r e c o r d  t h a t  a l l  t h e  K i m p e  

A p p l i c a n t s  or t h e i r  p r e d e c e s s o r s  on t i t l e  were s e r v e d  by  

U n i o n ' s  A p p l i c a t i o n  i n  E.B.O. 4 6 ;  t h a t  by l e t t e r  t h e  

m a j o r i t y  o f  t h e  l a n d o w n e r s  i n  t h e  B e n t p a t h  P o o l  a r e a  

s t a t e d  t h e i r  o p p o s i t i o n  t o  U n i o n ' s  A p p l i c a t i o n ;  t h a t  a n  

o p p o r t u n i t y  was g i v e n  t o  t h e  l a n d o w n e r s  or t h e i r  r e p r e -  

s e n t a t i v e s  t o  p a r t i c i p a t e  i n  t h a t  h e a r i n g ;  t h a t  s i n c e  t h e  

i s s u a n c e  o f  O r d e r  E.B.O. 46 n o  a p p e a l  h a s  been  t a k e n  and 

u n t i l  t h i s  A p p l i c a t i o n  t o  R e s c i n d ,  no a t t e m p t  had b e e n  

made to  r e s c i n d  or v a r y  t h a t  O r d e r .  

Board O r d e r  E.B.O. 64 ( " t h e  I n j e c t i o n  O r d e r " )  made 

p u r s u a n t  t o  s e c t i o n  2 1 ( 1 )  of t h e  A c t  was i s s u e d  

Augus t  1 9 ,  1974.  The O r d e r  a u t h o r i z e d  Union to  i n j e c t  

g a s  i n t o ,  s tore  g a s  i n  and remove g a s  f r o m  t h e  B e n t p a t h  

Pool which had been  d e s i g n a t e d  as a  s t o r a g e  a r e a  b y  

O n t a r i o  R e g u l a t i o n  585 /74 ,  and t o  e n t e r  upon s u c h  l a n d s  

and t o  u s e  them f o r  s u c h  p u r p o s e s .  

A g a i n ,  it is a  matter o f  r e c o r d  t h a t  a l l  t h e  Kimpe 

A p p l i c a n t s  o r  t h e i r  p r e d e c e s s o r s  on t i t l e  were served by 

U n i o n ' s  A p p l i c a t i o n  i n  E . B . O .  6 4 ;  t h a t  o b j e c t i o n s  t o  t h e  

A p p l i c a t i o n  were r e c e i v e d  f rom t h e  T u r n e r s ,  Max McFadden, 

and A c h i e l  Kimpe; t h a t  t h e  Townsh ip  o f  Dawn a d v i s e d  t h e  

Board of  i t s  By-law 4 0 ,  1 9 7 3 ,  b u t  d i d  n o t  o b j e c t  t o  t h e  

A p p l i c a t i o n ;  t h a t  an  o p p o r t u n i t y  was g i v e n  t o  t h e  



l a n d o w n e r s  t o  p a r t i c i p a t e  and M e s s r s .  Kimpe, R i c h a r d s  and 

T u r n e r  d i d  p a r t i c i p a t e ;  t h a t  s i n c e  t h e  i s s u a n c e  o f  O r d e r  

E . B . O .  64 n o  a p p e a l  h a s  been  t a k e n ;  a n d  t h a t  u n t i l  t h e  

A p p l i c a t i o n  t o  R e s c i n d ,  no a t t e m p t  was  made to  r e s c i n d  o r  

v a r y  t h a t  o r d e r .  

To e x p e d i t e  m a t t e r s ,  c o u n s e l  f o r  t h e  Kimpe 

A p p l i c a n t s  and  f o r  Union f i l e d  a f a c t u m  or a s t a t e m e n t  o f  

l aw  a n d  f a c t  r e l a t i n g  to  t h i s  a p p l i c a t i o n  d u r i n g  t h e  

c o u r s e  o f  t h e  h e a r i n g .  

B a s i c a l l y ,  Mr. G i f f e n  s u b m i t t e d  t h a t  t h e  B o a r d  

e x c e e d e d  i ts  j u r i s d i c t i o n  w i t h  r e s p e c t  to  t h e  U n i t i z a t i o n  

O r d e r  E . R . O .  46  b e c a u s e  t h a t  o r d e r  p u r p o r t e d  t o  d e a l  w i t h  

s t o r a g e  r i g h t s  and  was r e t r o a c t i v e  t o  December 1, 1 9 7 0 .  

Mr. G i f f e n  a r g u e d  t h a t ,  i n  e x c e e d i n g  i t s  j u r i s d i c t i o n ,  

t h e  B o a r d  a d v e r s e l y  a f f e c t e d  t h e  r i g h t s  o f ;  t h e  H i g g s  and 

t h e  S m i t s  by i n  f a c t  e s t a b l i s h i n g  t h e  l e v e l  o f  compensa-  

t i o n  t o  them f o r  s t o r a g e  a t  $ 7  p e r  a c r e  p e r  y e a r  i n  

p e r p e t u i t y ;  t h e  Graham T u r n e r s  and t h e  Thompsons by  

k e e p i n g  a l i v e  t h e i r  l e a s e s  w h i c h  wou ld  h a v e  o t h e r w i s e  

e x p i r e d ;  and  t h e  r e m a i n i n g  a p p l i c a n t s  by c h a n g i n g  t h e  

paymen t  d a t e s  f o r  s t o r a g e  f r o m  p a y m e n t  i n  a d v a n c e  t o  

payment  i n  a r r e a r s .  M r .  G i f f e n  a l s o  r a i s e d  t h e  t e c h n i c a l  

m a t t e r  o f  t h e  i n c o r r e c t  r e f e r e n c e  t o  O n t a r i o  R e g u l a t i o n  

396/70  as w e l l  a s  s e v e r a l  o t h e r  mat ters  w h i c h  t h e  B o a r d  

d o e s  n o t  c o n s i d e r  m a t e r i a l  or  r e l e v a n t  to t h e  i s s u e .  

Mr. G i f f e n  a s k e d  t h e  B o a r d  now to  r e s c i n d  o r  v a r y  

O r d e r  E.B.O. 46  t o  p r o v i d e  t h a t  s u c h  o r d e r  a n d  t h e  



s t o r a g e  p a y m e n t s  a l l e g e d l y  made t h e r e u n d e r  s h o u l d  n o t  

a f f e c t  c o m p e n s a t i o n  o r  t h e  l e v e l  of  c o m p e n s a t i o n  f o r  

o f  t h e  d e t e r m i n a t i o n  made u n d e r  s e c t i o n  2 1  o f  

t h e  A c t .  

The  Board  h a s  a l r e a d y  d e t e r m i n e d  t h a t  t h e  U n i t i z a -  

t i o n  O r d e r  d i d  n o t  a f f e c t  s t o r a g e  r i g h t s ,  t h e  l e v e l  or 

t i m i n g  o f  p a y m e n t s  f o r  s t o r a g e  r i g h t s  o r  t h e  l e a s e  o f  t h e  

Graham T u r n e r s .  F o r  t h e s e  p u r p o s e s  t h e n ,  t h e r e  is n o  

n e e d  t o  r e s c i n d  o r  v a r y  t h e  o r d e r  i n  t h e  manne r  p r o p o s e d  

by M r .  G i f f e n .  

The  a r g u m e n t  r e l a t i n g  t o  t h e  e r r o r  i n  r e f e r r i n g  t o  

O n t a r i o  R e g u l a t i o n  396/70  w h i c h  was c o n s o l i d a t e d  a n d  

r e n u m b e r e d  as R e g u l a t i o n  258 R.R.O. 1 9 7 0  i s ,  i n  t h e  

B o a r d ' s  v i e w ,  n o t  s u f f i c i e n t  g r o u n d  f o r  r e s c i n d i n g  t h e  

o r d e r .  The cor rec t ly  i d e n t i f i e d  r e g u l a t i o n  w a s  r e v o k e d  

b y  r e g u l a t i o n  1 3 4 / 7 2  w h i c h  w a s  f i l e d  o n  March 2 0 ,  1 9 7 2 .  

T h a t  is t h e  d a t e  upon w h i c h  t h e  B o a r d ' s  o r d e r  t o o k  

e f f e c t .  T h e  o r d e r  was n o t  r e t r o a c t i v e  as a l l e g e d  b y  

M r .  G i f f e n  a n d  i n t e r p r e t e d  by  U n i o n .  A g a i n ,  M r .  G i f f e n  

h a s  f a i l e d  to show s u f f i c i e n t  cause t o  j u s t i f y  t h e  

r e s c i n d i n g  or v a r y i n g  o f  t h e  O r d e r .  

Boa rd  C o u n s e l  s u b m i t t e d  t h a t  t h e  U n i t i z a t i o n  O r d e r  

s h o u l d  b e  v a r i e d  to  l i m i t  t h e  t e r m  o f  t h e  O r d e r  t o  t h e  

p e r i o d  o f  t i m e  d u r i n g  w h i c h  p r o d u c t i o n  o f  g a s  t o o k  p l a c e  

o r  t o  r e s c i n d  i t  e f f e c t i v e  t h e  d a t e  B o a r d  O r d e r  E.B.O. 64 

was i s s u e d ,  n a m e l y  A u g u s t  1 9 ,  1 9 7 4 .  B o a r d  C o u n s e l  

p o i n t e d  o u t  t h a t  t h e  p u r p o s e s  f o r  w h i c h  t h e  O r d e r  was  



i s s u e d  h a v e  now c e a s e d  t o  e x i s t  a n d  t h e r e f o r e  t h e r e  is n o  

n e e d  t o  c o n t i n u e  i t .  In  s u p p o r t  o f  t h i s  s u b m i s s i o n ,  t h e  

~ l d b o r o u g h  P o o l  D e c i s i o n  E.B.O. 9 3  d e c i d e d  i n  December  

1 9 7 9 ,  was c i t e d .  I n  t h a t  c a s e  t h e  Board d e c i d e d  f i r s t  

t h a t  p r o v i d e d  p r o d u c t i o n  s t a r t e d  w i t h i n  1 2  m o n t h s ,  t h e  

term of t h e  O r d e r  would be  f o r  t e n  y e a r s  or t h e  p e r i o d  

r e q u i r e d  t o  p r o d u c e  t h e  g a s  r e s e r v e s ,  w h i c h e v e r  was l ess ;  

and  second t h a t  a n y  e x i s t i n g  o i l  a n d  g a s  leases s h o u l d  

c o n t i n u e  e x c e p t  t o  t h e  e x t e n t  t h a t  t h e y  were amended o r  

s u p e r s e d e d  by  t h e  u n i t  o p e r a t i n g  a g r e e m e n t  a p p r o v e d  by 

t h e  Board a n d  t h a t  t h e  u n i t  o p e r a t i n g  a g r e e m e n t  c o u l d  be 

amended o r  s u p e r s e d e d  by a n y  O r d e r  of t h e  B o a r d .  In  t h a t  

c a s e  t h e r e  w e r e  a p p a r e n t l y  no s t o r a g e  leases g r a n t i n g  

s t o r a g e  r i g h t s  t o  a n y  p e r s o n s  w h e r e a s  a t  t h e  d a t e  of  t h e  

R e n t p a t h  U n i t i z a t i o n  O r d e r ,  s t o r a g e  r i g h t s  h a d  b e e n  

o b t a i n e d  b y  Union from t h e  m a j o r i t y  of t h e  l a n d o w n e r s  i n  

t h e  B e n t p a t h  P o o l  a r e a  a n d  t h e r e  was a n  i n t e n t  o n  U n i o n ' s  

p a r t ,  a s s u m i n g  c o n d i t i o n s  were a p p r o p r i a t e ,  t o  u s e  t h e  

p o o l  f o r  g a s  s t o r a g e  a t  some d a t e  a f t e r  t h e  c e s s a t i o n  of  

p r o d u c t i o n .  A c c o r d i n g l y ,  t h e  B o a r d  f i n d s  t h e  A l d b o r o u g h  

d e c i s i o n  d i s t i n g u i s h a b l e  f r o m  t h i s  c a s e .  

In t h e  B o a r d ' s  v i e w  i t  is  n o t  u n r e a s o n a b l e  t o  

p r o t e c t  g a s  s t o r a g e  r i g h t s  l e a s e d  f rom o t h e r s  t h r o u g h  a n  

u n d e r l y i n g  and  c o n c u r r e n t  o i l  a n d  g a s  l e a s e .  Union  

c l e a r l y  i n t e n d e d  t o  h a v e  t h i s  p r o t e c t i o n  b e c a u s e  C l a u s e  3 

o f  t h e  Gas S t o r a g e  Agreemen t  p r o v i d e s  t h a t  t h e  l a n d o w n e r  

s h a l l  n o t  l e a s e  o i l  and g a s  r i g h t s  t o  a n y  p e r s o n  upon t h e  



e x p i r a t i o n  of  t h e  I m p e r i a l  l e a s e ,  o t h e r  t h a n  t o  Union.  

The c l a u s e  a l s o  p r o v i d e s  t h a t  a t  U n i o n ' s  r e q u e s t ,  a t  a n y  

t i m e  a f t e r  t h e  e x p i r a t i o n  of t h e  I m p e r i a l  l e a s e  and 

d u r i n g  t h e  l i f e t i m e  o f  t h e  Gas S t o r a g e  Agreement ,  t h e  

l a n d o w n e r  s h a l l  e n t e r  i n t o  t h e  L e a s e  and G r a n t  Agreement 

w i t h  Union i n  t h e  form a t t a c h e d  t o  t h e  Gas S t o r a g e  

Agreement .  I t  a p p e a r s  t h e r e f o r e ,  t h a t  e v e n  i f  t h e  o i l  

and  g a s  r i g h t s  r e v e r t e d  t o  t h e  l a n d o w n e r s  by t h e  r e v o c a -  

t i o n  o f  t h e  U n i t i z a t i o n  O r d e r ,  Union c o u l d  r e q u i r e  t h o s e  

l a n d o w n e r s  who s i g n e d  t h e  Gas S t o r a g e  Agreement t o  

e x e c u t e  t h e  Lease and G r a n t  and a g a i n  o b t a i n  t h e s e  

r i g h t s .  The same s i t u a t i o n  may n o t  a p p l y  i n  a c a s e  w h e r e  

Union h a s  a  combined o i l  and g a s  and s t o r a g e  a g r e e m e n t .  

The Board is  n o t  c e r t a i n  what e f f e c t ,  i f  a n y ,  t h e  r e v o c a -  

t i o n  of  t h e  U n i t i z a t i o n  O r d e r  would h a v e  on t h e s e  

l e a s e s .  The Board  a g r e e s  w i t h  Union t h a t  s o  l o n g  a s  t h e  

o i l  and g a s  r i g h t s  a r e  h e l d  by  Union no one e l s e  may 

d r i l l  i n  t h e  a r e a  o f  t h e  B e n t p a t h  P o o l .  The Board  

c o n s i d e r s  t h i s  e x c l u s i v e  r i g h t  to  be r e a s o n a b l e  u n d e r  t h e  

c i r c u m s t a n c e s .  U n i o n ' s  r i g h t s  to  e n t e r  upon t h e  l a n d s  

f o r  p u r p o s e s  o f  work ing  on t h e  w e l l s  and l a y i n g  f i e l d  

l i n e s  a r e  i n c o r p o r a t e d  i n  t h e  Gas S t o r a g e  Agreements  h e l d  

by Union, b u t  n o t  e v e r y o n e  s i g n e d  s u c h  Agreement .  T h e s e  

r i g h t s  o f  Union s h o u l d  a l s o  b e  p r o t e c t e d .  The Board is 

a w a r e  t h a t ,  f o r  t h e  most p a r t ,  t h e  need f o r  t h e  U n i t i z a -  

t i o n  Order  e x p i r e d  when p r o d u c t i o n  c e a s e d  and t h e  p o o l  

was d e s i g n a t e d  f o r  g a s  s t o r a g e .  The f a c t  r e m a i n s ,  



h o w e v e r ,  t h a t  w i t h  t h e  r e v o c a t i o n  of  t h e  U n i t i z a t i o n  

O r d e r ,  t h e  U n i t  O p e r a t i o n  Agreemen t  would a 1  s o  t e n n i n a t e ,  

w h i c h  c o u l d  r e s u l t  i n  t h e  l o s s  o f  o i l  a n d  g a s  r i g h t s .  

The Board  a c c e p t s  t h a t  t h i s  w o u l d  n o t  be d e s i r a b l e  u n d e r  

t h e  e x i s t i n g  c i r c u m s t a n c e s .  

The B o a r d  is a w a r e ,  as was  p o i n t e d  o u t  by t h e  Boa rd  

C o u n s e l ,  t h a t  t h e  p r o l o n g a t i o n  o f  t h e  U n i t i z a t i o n  O r d e r  

c o n t i n u e s  t h e  d i f f e r e n t  l e v e l s  of p a y m e n t s  b e i n g  made t o  

t h e  v a r i o u s  l a n d o w n e r s  f o r  t h e i r  o i l  and  g a s  r i g h t s .  The 

Board  e x p e c t s  t h a t  w i t h  t h e  i s s u a n c e  of  t h e s e  R e a s o n s  f o r  

D e c i s i o n  t h e  d i f f i c u l t i e s  b e t w e e n  Union and  t h e  l a n d -  

o w n e r s  w i l l  b e  r e s o l v e d  a n d ,  a s  n o t e d  e a r l i e r ,  h o p e s  

t h a t  Union w i l l  c o n c l u d e  a  s a t i s f a c t o r y  a r r a n g e m e n t  w i t h  

t h e  l a n d o w n e r s  to  pay  t h e  same r e n t a l  f o r  o i l  a n d  g a s  

r i g h t s  a n d  s t o r a g e  r i g h t s  t o  a l l  t h e  l a n d o w n e r s  i n  t h e  

P o o l .  

The B o a r d  t h e r e f o r e  c o n c l u d e s  t h a t  it would be 

i m p r u d e n t  a t  t h i s  t i m e  t o  v a r y  or r e s c i n d  Board  O r d e r  

E.B.O. 4 6 .  

M r .  G i f f e n ,  i n  h i s  S t a t e m e n t  o f  F a c t  and  Law a l s o  

a s k e d  t h e  B o a r d  to  r e s c i n d  B o a r d  O r d e r  E.B.O. 64  u n t i l  

Union  o f f e r e d  t o  t h e  lessors i n  t h e  B e n t p a t h  P o o l  a  Gas 

S t o r a g e  L e a s e  Agreemen t  amended i r .  a  m a n n e r  s e t  o u t  by 

him i n  h i s  S t a t e m e n t .  The lessors were a l s o  t o  be  g i v e n  

30  d a y s  i n  w h i c h  t o  e x e c u t e  s u c h  a g r e e m e n t .  A p p a r e n t l y ,  

u n d e r  Mr. G i f f e n ' s  s u q g e s t i o n ,  o n c e  t h e  Gas S t o r a g e  L e a s e  

A g r e e m e n t s  were s i g n e d ,  t h e  B o a r d  would d e t e r m i n e  



c o m p e n s a t i o n  i n  t h e  p r e s e n t  h e a r i n g  on t h e  b a s i s  o f  t h e  

amended Gas S t o r a g e  L e a s e  Agreement  f o r  a l l  l a n d o w n e r s  

who are A p p l i c a n t s .  T h i s  s u b m i s s i o n  a p p e a r s  t o  h a v e  b e e n  

a l t e r e d  somewhat  i n  M r .  G i f f e n ' s  r e p l y  a r g u m e n t  d a t e d  

May 1 4 ,  1 9 8 2  w h e r e  on P a g e  6 4  h e  s t a t e s :  

" I  c o n t i n u e  t o  t a k e  t h e  p o s i t i o n  t h a t  t h o s e  
o r d e r s  were 0 b t a i n e . d  by U n i o n ' s  m i s r e p r e s e n t a -  
t i o n  and  t h e y  s h o u l d  he r e s c i n d e d  or a t  l e a s t  
v a r i e d  t o  p r o v i d e  t h a t  c o m p e n s a t i o n  on  t h e  
b a s i s  found  i n  t h e s e  p r o c e e d i n g s  i n  f a v o u r  o f  
t h e  Townsh ip  o f  Dawn, for e x a m p l e ,  would  b e  
e x t e n d e d  to  a l l  o t h e r  a p p l i c a n t s  i n  t h e  
B e n t p a t h  P o o l  ." 
Board  C o u n s e l  s u b m i t t e d  t h a t  t o  r e s c i n d  t h e  I n j e c -  

t i o n  O r d e r  would work  a n  i n j u s t i c e  on b o t h  Union and  i t s  

c u s t o m e r s  as it wou ld  d e p r i v e  Union  of i t s  r i g h t s  t o  u s e  

t h e  p o o l  f o r  s t o r a g e  p u r p o s e s .  However ,  t h e y  p o i n t e d  t o  

t h e  i n e q u i t y  wh ich  would r e s u l t  i f  Union w e r e  t o  c o m p l y  

w i t h  a  B o a r d  O r d e r  i s s u e d  p u r s u a n t  t o  t h i s  h e a r i n g  o n l y  

w i t h  r e s p e c t  t o  t h o s e  A p p l i c a n t s  whom t h e  Board  f i n d s  t o  

h a v e  s t a n d i n g  b e f o r e  i t .  A c c o r d i n g l y ,  B o a r d  C o u n s e l  

s u g g e s t e d  t h a t  t h e  Board  r e s e r v e  i t s  d e c i s i o n  i n  respect 

t o  r e s c i n d i n g  o r  v a r y i n g  B o a r d  O r d e r s  E.B.O. 46 and 6 4 ,  

g i v e  Un ion  90  d a y s  i n  w h i c h  t o  o f f e r  a l l  t h e  l a n d o w n e r s  

t h e  same c o m p e n s a t i o n  a s  is  d e t e r m i n e d  i n  t h i s  h e a r i n g  

a n d  t h e n ,  d e p e n d i n g  on w h a t  h a p p e n s  i n  t h e  i n t e r i m ,  

d e c i d e  t h i s  i s s u e .  

Union o b j e c t e d  t o  b o t h  s u b m i s s i o n s  b u t  i t s  m a j o r  

c o n c e r n  w a s  t h a t  r e s c i n d i n g  E.B.O. 64 w o u l d  d e p r i v e  i t  of  

its b e n e f i t  a n d  i n v e s t m e n t  i n  t h e  B e n t p a t h  Poo l  w h i c h ,  i t  

a r g u e d ,  w o u l d  n o t  b e  i n  t h e  p u b l i c  i n t e r e s t .  



T h e  B o a r d  b e l i e v e s  t h a t  i t  is u s e l e s s  t o  s p e c u l a t e  

o n  w h a t  would  h a v e  h a p p e n e d  i f  Union had o f f e r e d  m o r e  

t h a n  $ 7  p e r  acre p e r  y e a r  when it r e t u r n e d  t o  t h e  

l a n d o w n e r s  t o  h a v e  t h e  Gas S t o r a g e  L e a s e  A g r e e m e n t s  

s i g n e d  b e c a u s e ,  i n  t h e  f i n a l  a n a l y s i s ,  it was t h e  

l a n d o w n e r s  who r e f u s e d  t o  s i g n  t h e s e  a g r e e m e n t s  w h i c h  

w o u l d  h a v e  g i v e n  t h e m  s t a n d i n g  i n  t h i s  p r o c e e d i n g .  The 

B o a r d  i s  d i s t u r b e d  by t h e  f a c t  t h a t  it was  n o t  f u l l y  

a p p r i s e d  b y  t h e  p a r t i e s  o f  t h e  d i f f i c u l t i e s  t h a t  e x i s t e d  

b e t w e e n  Union a n d  t h e  l a n d o w n e r s  a t  t h e  t i m e  o f  t h e  

E . B . O .  6 4  h e a r i n g .  T h e  B o a r d ' s  u n d e r s t a n d i n g  o f  t h e  

s i t u a t i o n  a t  t h a t  t i m e  is o u t l i n e d  i n  i t s  R e a s o n s  f o r  

D e c i s i o n  E.B.O. 6 4  d a t e d  A u g u s t  9 ,  1 9 7 4  w h e r e i n  i t  s t a t e s  

o n  P a g e  6: 

"The  A p p l i c a n t  i n  t h i s  c a s e  h a s  o f f e r e d  a new 
u n i f o r m  s t o r a g e  a g r e e m e n t  t o  a 1  1 p r i v a t e  l a n d -  
o w n e r s  i n  t h e  p o o l  and  h a s  u n d e r t a k e n  t o  
n e g o t i a t e  a n  a g r e e m e n t  w i t h  t h e  T o w n s h i p  o f  
aw,-, siiiLiiar to  o u t s t a n d i n g  a g r e e m e n t s .  T h e  

new s t o r a g e  a g r e e m e n t  o f f e r e d  t o  t h e  p r i v a t e  
l a n d o w n e r s  ( E x h i b i t  1 9 )  p r o v i d e s  f o r  t h e  n e g o -  
t i a t i o n  of c o m p e n s a t i o n ,  a n d ,  i n  e f f e c t ,  p u t s  
a l l  l a n d o w n e r s  who e n t e r  i n t o  s u c h  a g r e e m e n t  i n  
a  p o s i t i o n  w h e r e ,  f a i l i n g  a g r e e m e n t  as t o  t h e  
amount  o f  c o m p e n s a t i o n ,  t h e  a m o u n t  w o u l d  b e  
d e t e r m i n e d  b y  t h i s  B o a r d  i n  a c c o r d a n c e  w i t h  
s e c t i o n  21  ( 4 )  o f  t h e  A c t .  The  T o w n s h i p  o f  
Dawn is s i m i l a r l y  i n  a p o s i t i o n  o f  h a v i n g  t h e  
amount  of c o m p e n s a t i o n  d e t e r m i n e d  b y  t h e  B o a r d  
i f  t h e  a g r e e m e n t  c a n n o t  b e  r e a c h e d . "  

N o t  o n l y  d i d  U n i o n  f a i l  t o  b r i n g  t h e  e x p e c t e d  e v e n t s  

t o  f r u i t i o n  i n  so f a r  a s  t h e  a g r e e m e n t s  w i t h  t h e  l a n d -  

o w n e r s  and  t h e  T o w n s h i p  o f  Dawn w e r e  c o n c e r n e d ,  U n i o n  

a l s o  i g n o r e d  t h e  s t a t u t o r y  a n d  c o n t r a c t u a l  r e q u i r e m e n t s  



i n  a  number  o f  i n s t a n c e s  w i t h  r e s p e c t  to  t h e  o p e r a t i o n  o f  

t h i s  p o o l .  T h e s e  i n s t a n c e s  a r e  w e l l  documen ted  i n  B o a r d  

C o u n s e l ' s  a r g u m e n t .  The i s s u e  b e f o r e  t h e  Board  is 

w h e t h e r  U n i o n ' s  a c t i o n s  b e f o r e ,  d u r i n g  a n d  s u b s e q u e n t  t o  

t h e  i n j e c t i o n  h e a r i n g  E.B.O. 6 4  would  j u s t i f y  t h e  r e s c i s -  

s i o n  or v a r i a t i o n  o f  t h e  o r d e r  i s s u e d  t h e r e u n d e r .  

On t h i s  i s s u e  t h e  Boa rd  h a s  w e i g h e d  t h e  i n t e r e s t s  of 

t h e  l a n d o w n e r s  a s  a g a i n s t  t h e  i n t e r e s t  o f  Union ,  and  m o r e  

p a r t i c u l a r l y  a g a i n s t  t h e  i n t e r e s t  o f  U n i o n ' s  c u s t o m e r s ,  

if t h e  o r d e r  i s  r e s c i n d e d  and c o n c l u d e s  t h a t  t o  r e s c i n d  

t h e  I n j e c t i o n  O r d e r  would n o t  be  i n  t h e  g e n e r a l  p u b l i c  

i n t e r e s t .  The B o a r d ,  h a v i n g  r e a c h e d  t h i s  c o n c l u s i o n ,  

sees no  p u r p o s e  i n  r e s e r v i n g  i t s  d e c i s i o n  on t h i s  i s s u e .  

~ c c o r d i n g l y ,  t h e  Boa rd  w i l l  n o t  r e s c i n d  Board  O r d e r  

E.B.O. 6 4 .  I n  t h e s e  R e a s o n s  f o r  D e c i s i o n  t h e  B o a r d  h a s  

d e t e r m i n e d  f a i r ,  j u s t  a n d  r e a s o n a b l e  c o m p e n s a t i o n  f o r  

s t o r a g e  r i g h t s  f o r  t h o s e  l a n d o w n e r s  who h a v e  no a g r e e -  

m e n t s  w i t h  Union .  As n o t e d  e a r l i e r  t h e  Boa rd  h a s  n o  

a u t h o r i t y  t o  r e q u i r e  t h a t  t h i s  l e v e l  o f  c o m p e n s a t i o n  be  

p a i d  t o  t h e  b a l a n c e  o f  t h e  l a n d o w n e r s  i n  t h e  P o o l .  The 

B o a r d  a g r e e s  w i t h  Union  t h a t  to  v a r y  B o a r d  O r d e r  

E . B . O .  6 4  i n  t h e  m a n n e r  p r o p o s e d  b y  M r .  G i f  f e n  would  b e  

a n  a t t e m p t  t o  d o  i n d i r e c t l y  wha t  it c a n n o t  d o  d i r e c t l y  

a n d  t h e r e f o r e ,  i t  w i l l  n o t  v a r y  t h e  O r d e r  i n  t h e  m a n n e r  

p r o p o s e d  by M r .  G i f  f e n .  



PART V 

Costs 

S e c t i o n  28  o f  t h e  Act r e a d s  a s  f o l l o w s :  

"28 (1) The c o s t s  of and  i n c i d e n t a l  t o  any  
p r o c e e d i n g  b e f o r e  t h e  Boa rd  a r e  i n  its d i s c r e -  
t i o n  and  may be f i x e d  i n  a n y  c a s e  a t  a sum 
c e r t a i n  or  may be t a x e d .  

( 2 )  The B o a r d  may o r d e r  b y  whom and to  whom a n y  
c o s t s  are to  be p a i d  a n d  by whom t h e y  a r e  t o  b e  
t a x e d  and  a l l o w e d .  

( 3 )  The Board  may p r e s c r i b e  a  s c a l e  u n d e r  wh ich  
s u c h  costs s h a l l  be t a x e d .  

( 4 )  In  t h i s  s e c t i o n ,  t h e  costs  may i n c l u d e  t h e  
c o s t s  o f  t h e  B o a r d ,  r e g a r d  b e i n g  had t o  t h e  
t i m e  and  e x p e n s e s  of  t h e  B o a r d . "  

M r .  G i f f e n  a s k e d  t h a t  costs  be a w a r d e d  t o  t h e  Kirnpe 

A p p l i c a n t s  on a s o l i c i t o r / c l i e n t  b a s i s ,  r e g a r d l e s s  o f  

r e s u l t s .  A l t h o u g h  he r e c o g n i z e d  t h a t  t h e  Ac t  i n v e s t s  t h e  

B o a r d  w i t h  d i s c r e t i o n a r y  p o w e r s  r e l a t i n g  to  c o s t s ,  he  

s u b m i t t e d  t h a t  t h e  c r i t e r i a  se t  o u t  i n  s e c t i o n  3 4  o f  t h e  

E x p r o p r i a t i o n s  A c t  s h o u l d  b e  a p p l i e d  i n  t h i s  i n s t a n c e ,  

t h a t  is,  t h a t  " t h e  r e a s o n a b l e  l e g a l ,  a p p r a i s a l  a n d  o t h e r  

cos ts  a c t u a l l y  i n c u r r e d  by t h e  owner  f o r  t h e  p u r p o s e  o f  

d e t e r m i n i n g  t h e  c o m p e n s a t i o n  p a y a b l e "  be p a i d  b y  t h e  

e x p r o p r i a t i n g  a u t h o r i t y ,  i n  t h i s  c a s e ,  Un ion .  

Mr. B l a c k b u r n ,  i n  h i s  l e t t e r  t o  t h e  Boa rd  d a t e d  

March 3 0 ,  1 9 8 2 ,  s t a t e d  t h a t  it was  h i s  p o s i t i o n  t h a t  

h i s  c l i e n t s ,  t h e  H i g g s ,  a r e  a l s o  e n t i t l e d  t o  c o s t s  

s h o u l d  t h e  d e c i s i o n  o f  t h e  B o a r d  " b e  i n  t h e i r  f a v o u r " .  

M r .  B l a c k b u r n  p o i n t e d  o u t  t h a t  h e  was i n v o l v e d  i n  



n e g o t i a t i o n s  w i t h  Union  i n  1974 a n d  t h a t  h e  commenced t h e  

o r i g i n a l  a p p l i c a t i o n  o n  b e h a l f  of t h e  H i g g s  f a m i l y .  

Un ion  s u b m i t t e d  t h a t  t h e  o n l y  A p p l i c a n t s  w i t h  a n y  

s t a t u s  b e f o r e  t h e  Boa rd  a r e  t h e  H i g g s ,  t h e  Smits,  a n d  The  

T o w n s h i p  o f  Dawn a n d  t h a t  a l l  o t h e r  A p p l i c a n t s  s h o u l d  n o t  

be e n t i t l e d  t o  a n y  costs. W i t h  respect to  t h e  H i g g s ,  

Union c o u n t e r - c l a i m e d  f o r  costs  a g a i n s t  t h e m  b e c a u s e  

Union was p u t  t o  t h e  e f f o r t  a n d  e x p e n s e  o f  d e v e l o p i n g  a 

d e f e n c e  t o  t h e i r  a p p l i c a t i o n  and t h e n  f o u n d  t h a t  t h e  

b a s i s  o f  t h e  c l a i m  was n o t  p r o s e c u t e d .  I t  was U n i o n ' s  

p o s i t i o n  t h a t  i f  costs a r e  t o  be a w a r d e d  a g a i n s t  i t ,  t h e  

c o s t s  s h o u l d  be d e t e r m i n e d  b y  t h e  Boa rd  i n  a lump sum, 

h o w e v e r ,  Union  u r g e d  t h a t  a d e c i s i o n  s h o u l d  n o t  be made 

a t  t h i s  t i m e  a n d  r e q u e s t e d  t h e  o p p o r t u n i t y  to  make 

f u r t h e r  s u b m i s s i o n s  o n  t h i s  i s s u e  a f t e r  t h e  Board  h a s  

handed  down i t s  R e a s o n s  f o r  D e c i s i o n .  

B o a r d  C o u n s e l  recommended t h a t  t h o s e  A p p l i c a n t s  who 

are s u c c e s s f u l  s h o u l d  h a v e  t h e i r  costs on a s o l i c i t o r /  

c l i e n t  b a s i s  and  t h a t  s u c h  costs  s h o u l d  b e  t a x e d  b y  t h e  

T a x i n g  Master a t  T o r o n t o .  T h o s e  costs w o u l d  be p a i d  b y  

Union t o g e t h e r  w i t h  t h e  Board's costs  r e s u l t i n g  f r o m  t h i s  

h e a r i n g .  

The  B o a r d  h a s  c o n s i d e r e d  t h e  a r g u m e n t  o f  c o u n s e l  a n d  

h a s  c o n c l u d e d  t h a t  p u r s u a n t  t o  s e c t i o n  28 o f  t h e  A c t ,  

c o s t s  s h o u l d  be a w a r d e d  to  t h e  s u c c e s s f u l  A p p l i c a n t s  o n  a 

s o l i c i t o r / c l i e n t  bas i s  and s h o u l d  b e  t a x e d  r a t h e r  t h a n  

f i x e d  i n  a  sum c e r t a i n .  



T h e  A p p l i c a t i o n s  c a r r i e d  by M r .  G i f f e n  were i n  

e s s e n c e  a  c l a s s  a c t i o n  o n  b e h a l f  o f  most l a n d o w n e r s  i n  

t h e  B e n t p a t h  P o o l .  The Board r e q u i r e s  M r .  G i f f e n  f i r s t  

t o  s e g r e g a t e  t h e  s o l i c i t o r / c l i e n t  costs r e l a t e d  to  t h e  

d e t e r m i n a t i o n  o f  who is e n t i t l e d  to  s t a t u s  b e f o r e  t h e  

Boa rd  f rom t h o s e  r e l a t e d  t o  t h e  d e t e r m i n a t i o n  of  t h e  

l e v e l  o f  c o m p e n s a t i o n .  The Board  f u r t h e r  r e q u i r e s  

M r .  G i f f e n  t o  remove f rom t h e  f i r s t  c a t e g o r y  t h o s e  c o s t s  

r e l a t e d  t o  t h e  u n s u c c e s s f u l  a p p l i c a t i o n s  o f  Messrs. 

McFadden,  Poma j b a ,  R i c h a r d s ,  Thompson a n d  T u r n e r ,  

i n c l u d i n g  t h e  c o s t s  of p r e p a r i n g  t h e i r  e v i d e n c e  and  

a t t e n d a n c e  b e f o r e  t h e  Boa rd  on  t h e i r  b e h a l f .  I n s o f a r  as 

t h e  c o s t s  r e l a t i n g  t o  t h e  l e v e l  o f  c o m p e n s a t i o n  a re  

c o n c e r n e d ,  i t  i s  t h e  v i e w  o f  t h e  Board  t h a t  t h e s e  would  

h a v e  b e e n  i n c u r r e d  w h e t h e r  or n o t  t h e r e  was o n e  o r  more 

A p p l i c a n t ,  t h e r e f o r e ,  s o l i c i t o r / c l i e n t  costs r e l a t e d  t o  

t h i s  a s p e c t  o f  t h e  h e a r i n g  w i l l  be  a l l o w e d  i n  f u l l .  The  

B o a r d ,  a l t h o u q h  i t  h a s  r e j e c t e d  t h e  a p p l i c a b i l i t y  of t h e  

H a v l e n a  R e p o r t  is o f  t h e  o p i n i o n  t h a t  r e a s o n a b l e  costs  

i n c u r r e d  i n  r e l a t i o n  t o  t h e  p r e p a r a t i o n  a n d  p r e s e n t a t i o n  

o f  t h a t  R e p o r t  a n d  t h e  a t t e n d a n c e  o f  t h e  a u t h o r s  a t  t h e  

h e a r i n g  s h o u l d  b e  r e c o v e r e d ,  as s h o u l d  t h e  costs  r e l a t i n g  

t o  t h e  o t h e r  e x p e r t  w i t n e s s e s  c a l l e d  b y  M r .  G i f f e n .  W i t h  

r e s ~ e c t  t o  t h e  H i g g s ,  t h e y  t o o  a r e  e n t i t l e d  t o  c l a i m  

s o l i c i t o r / c l i e n t  costs i n  t h i s  mat te r .  H o w e v e r ,  t h e i r  

s o l i c i t o r  t o o k  no  p a r t  i n  t h e  h e a r i n g  o n c e  it b e g a n  a n d  

c e r t a i n l y  d i d  n o t  make a n y  c o n t r i b u t i o n  t o  a b e t t e r  



u n d e r s t a n d i n g  o f  t h e  i s s u e s  b e f o r e  t h i s  Board.  I n  t h e  

B o a r d ' s  v iew o n l y  t h o s e  c o s t s  r e l a t i n a  t o  L h c a c t u a l  

p r e p a r a t i o n  of t h e  H i g g s l  A p p l i c a t i o n  and t h e  c o s t s  

i n c u r r e d  by Mr. B l a c k b u r n ' s  a c t u a l  a p p e a r a n c e s  b e f o r e  t h e  

Board  s h o u l d  be a l l o w e d .  Costs r e l a t i n g  t o  n e g o t i a t i o n s  

i n  1 9 7 4  and t h e  p r e p a r a t i o n  o f  e v i d e n c e ,  which was 

w i t h d r a w n ,  s h o u l d  n o t  be  a l l o w e d .  The Board rejects 

U n i o n ' s  c l a i m s  f o r  costs a g a i n s t  t h e  Higgs  i n  c o n n e c t i o n  

w i t h  t h i s  matter. 

The Board w i l l  n o t  award or c h a r g e  c o s t s  of  t h e  

A p p l i c a t i o n  t o  R e s c i n d  t o  a n y  p a r t i c i p a n t .  Such costs 

a r e  a l s o  t o  be s e g r e g a t e d  and d e l e t e d  by Mr. G i f f e n .  

S u b j e c t  to t h e  d i r e c t i o n s  s e t  f o r t h  above t h e  Board  

o r d e r s  Union to pay t o  t h o s e  s u c c e s s f u l  A p p l i c a n t s  t h e  

r e a s o n a b l e  l e g a l ,  a p p r a i s a l  and o t h e r  c o s t s  a c t u a l l y  

i n c u r r e d  by t h e m  f o r  p u r p o s e s  o f  d e t e r m i n i n g  t h e i r  s t a t u s  

b e f o r e  t h e  B o a r d ;  a l s o  r e a s o n a b l e  l e g a l ,  a p p r a i s a l  and  

c o n s u l t a n t s  c o s t s  i n  r e l a t i o n  t o  t h e  d e t e r m i n a t i o n  o f  

c o m p e n s a t i o n  p a y a b l e .  The Board  a l s o  o r d e r s  t h a t  t h e  

d e t e r m i n a t i o n  o f  t h e  amount o f  s u c h  c o s t s  be r e f e r r e d  t o  

a T a x i n g  O f f i c e r  o f  t h e  Supreme C o u r t  o f  O n t a r i o  f o r  

t a x a t i o n .  The c o s t s  and e x p e n s e s  of  t h e  Board i n  t h i s  

h e a r i n g  w i l l  be c h a r g e d  t o  U n i o n .  



O r d e r  -- 

An order ,  i n  a c c o r d a n c e  with t h e s e  R e a s o n s  f o r  

D e c i s i o n ,  will i s s u e  i n  d u e  c o u r s e .  

DATED a t  T o r o n t o  t h i s  1 6 t h  d a y  o f  J u l y ,  1 9 8 2 .  

ONTARIO ENERGY BOARD 

V i c e  ~ h a i r m s n  

Member 
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(1) 

Acreaqe P r y u n t  
Under Uql t iaa t lon  

Current 
b n d a n e r  (.[ 

w 3s ecraa 05 rat 11. 
C m .  5, - I 5  ao. 

1 Apr 1961 req'd I 1  
b c .  1969 - 8176966 

1.m.O.  46 dac8d b 
Mar I971  r09.d 8 
)(ar 1972 - 1108614 

$1.00 pdr acre p r  a n n u  
i n c l .  of  any p a y u n t  undor 
Gas Storaqe Aqreeant  

$6.00 per acre p r  mmsw 
under Cam Storaqa Aqreeant  
Increased t o  and Included i n  
aereaqe p a y a n t  o f  $7.00 per 
act. pdr ~MUI 

SCC Lot 82. Con. a ,  
ON. - SO acre* 

GO. I t O r l q e  AprM- 
r n t  I May I970 
req'd 2 Juru 1970 - 0181461 

War IkPadden. Douqlmo 
Mcradden, R.R.17, 
Ora.Jen 

YC Lot 31. C a .  5. 
D a m  - LOO mere. 

9 M o w .  I963 r q ' d  
27 So. I964 - 
1194481 

Gam I toraqe  ~ q r e e -  
u n t  19 Apr 1970 
roq'd 1 J- 1970 
I211456 

8.U a. It.. 2 

Cam Storaqe Aqru-  
r a t  1 nmy I970 
rep'd 1 Julv 1970 
1101#5? 

¶am. .. I t "  1 

U r q  Cordon 
Richard., I . . .  
n 1. oremdon 

a+ scb  LO^ 12, con. 9. 
l u r n  - 1s acraa r US 
a', MES Lot  11, Con. 
5. l u r e  - 12.5 acra* 
tot.1 37.5 acres 

Cam Storaqe Apree- 
r n t  1 May 1910 
r.q'd 2 June 1970 
120105  

S a r  am Item I 

I e l t h  Andarmon Turnor 
P l o r r n m  Annle nelen 
turner,  I .R.11,  011 
spatnpa 

$ Apr. 1968 req'd 
27 nmy 1968 - 
1153849 

NCI Lot 11. can. 4 .  
barn - SO ecs.. B u r  .. It.. 2 E a r  a. Ita 2 

r r e b r l c k  C. Sole u5 S$ WcI Lot 11, Cm.  
Jean n. Sole, II. 5. o r r n  - 11.5 acror 
n . I 1 .  r o t r o l l m  
I J t .  tenantr l  

(;.raid Donald )re$ W t  >0, Con. 4 ,  
Sandermon and O.rm - 50 scre. 

C.. stor.9. nqroe- 
r n t  L Hay 1910 
req*d 2 Jum 1970 - 1181854 

Cam S t o ~ a q e  Aqree- 
n n t  5 I h y  I970 
rcp'd 1 June I970 
- Ile2C5R 

s a u  .. I tem 2 

S a a  a0 Item I 

S u  a* Item 1 

S a m  a. I tem 1 mnaLd San0.r.o~ 
Arthur Sandermon 
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THE APPLICATION AND HEARING 

THE APPLICATION FOR COMPENSATION 

The Ontario Energy Board (the "Board") received an application (the 

"Application") dated December 14, 1994 filed on behalf of Peter Glasgow, James 

Leo Johnston, Charles Stanley Langstaff and the estate of George Crawford 

Langstaff (the "Applicants") under section 21(3) of the Ontario Energy Board Act 

(the "Act" or the "OEB Act"). The Application requested an order of the Board 

determining the purchase price for the natural gas remaining in the Sombra Pool 

designated storage area (the "Sombra Pool" or the "Pool") as of July 17, 1990. 

The Application also sought interest, to be paid by Union Gas Limited ("Union") 

on the said purchase price from July 17, 1990, and that the costs of the 

Application be paid by either Union or Imperial Oil Limited ("Imperial Oil"). 

Prior to December 18, 1991, Union was a joint venture participant with Imperial 

Oil, responsible for developing the Sornbra Pool operation as a storage pool. By 

agreement dated December 18, 199 1, Imperial Oil assigned its remaining interests 

in the Sombra Pool to Union and withdrew from the joint venture. 

The Applicants own land within the Sombra Pool, which was designated as a gas 

storage area in 1962 by Ontario Regulation 330162, now R.R.O. 1990 Regulation 

869. Gas was produced from the Pool until 1968. In 1972, the Board authorized 

Union to inject gas into, store gas in and remove gas from the Sornbra Pool. Gas 

was first injected into the Pool on July 19, 1990 and the parties subsequently 
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c ,  
agreed that the correct valuation date is July 19, 1990, not July 17, 1990 as stated 

in the Application. 

1.1.4 The Applicants' lands are subject to the following agreements, which are registered 
on title: 

Oil and Gas leases; 

Unit Operation agreements; and 

Gas Storage leases. 

1.1.5 According to the Application, the proportional interest of the Applicants in the 
residual gas as of July 19, 1990 was: 

Peter Glasgow 62.03 percent 

James Leo Johnston 20.32 percent 

Charles Stanley Langstaff and 

the estate of George Crawford Langstaff 9.63 percent 

1.1.6 Following service of the Board's Notice of Application, the Board determined that 
since the Application arose from the parties' interpretation of the Oil and Gas 

leases and the Gas Storage leases, the matter would proceed in two phases. In 

Phase I, the Board would consider whether there was an enforceable agreement 

between Union and the Applicants and whether there was any outstanding matter 

related to compensation that should be determined by the Board under section 

21(3) of the OEB Act. If so, the Board determined that it would deal with the 

appropriate manner and level of compensation in Phase 11. 

PHASE 1 OF THE PROCEEDING 

An issues settlement conference was held at the Board's offices on April 28, 1995 

followed by an issues proceeding before the Board. The Board determined that the 

issues to be addressed in Phase I were: 

the interpretation of clauses 16, 17 and 18 of the Gas Storage leases and the 

Applicants' prefiled evidence as it pertains to the price per Mcf and the j 
1 .- 
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reservoir pressure to be applied in calculating the purchase price to be paid 

to the Applicants for the residual natural gas in the Sombra Pool designated 

storage area, as of July 19, 1990; and 

theinterest, if any, to be paid by Union on the purchase price from July 19, 

1990 to the date of payment. 

The Applicants and Union were directed to submit written argument on these 

issues. 

The Board issued its Decision with Reasons - Phase I on September 22, 1995. 

The Board found that there was no agreement on compensation within the 

meaning of subsections 21(2) and 21(3) of the Act, and set the stage for Phase 11. 

The Board also decided to deal with the issue of interest payable, if any, in 

Phase 11. 

PHASE 11 - THE ISSUES AND THE ALTERNATIVE DISPUTE RESOLUTION 
AGREEMENT 

A further issues settlement conference was held at the Board's offices on 

December 1, 1995 followed by an issues proceeding before the Board. The Board 

determined that the Phase I1 issues to be addressed were: 

reservoir pressure at which the remaining volume of gas in place was to be 

determined; 

determination of volume subject to compensation; 

ownership of the remaining gas at date of injection; 

the appropriate price per Mcf to be paid for compensation; 

practice of other tribunals~legislation in resolving similar disputes; 

the interest, if any, to be paid by Union; and 

costs. 

These seven issues were discussed at the Alternative Dispute Resolution ("ADR") 

meeting on May 14, 1996. Appendix A contains a copy of the Agreement 
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Between the Applicant and the Respondent (the "ADR Agreement"). As noted in 

this document, agreement was reached on three issues: 

the reservoir pressure at which the remaining volume of gas in place was to 

be determined; 

the volume of gas which would be subject to compensation; and 

the interest, if any, to be paid by Union on the purchase price from July 19, 
1990 to the date of payment. 

With respect to the first settled issue, the ADR Agreement notes that the use of 

50 psia is standard industry practice, and states: 

Both parties agree that 50 psia as stated in the Gas Storage Lease Agreement 

is the appropriate reservoir pressure at which the remaining volume of gas 

in place should be calculated for the purpose of determining the purchase 

price. 

With respect to the second settled issue, the ADR Agreement states: 

Both parties agreed that the correct volume of the gas in place is 487,000 

Mcf at base pressure of 14.73 psia to a bottom hole pressure of 50 psia. ..... 
The individual Applicant's interest in the volume set out herein shall be the 

percentage that their participating acreage bears to the total participating 

acreage of the pool as determined under their respective Unit Operation 

Agreements. 

With respect to the third settled issue, the ADR Agreement states: 

The parties are agreed that simple interest is payable from July 19, 1990 on 

the lump sum determined for the purchase price. ... Interest after the 

anniversary date of theflrst injection, but before the Board renders a decision 

or an order would be calcdated at the Courts of Justice rate for the third 

quarter of 1996 and paid on a 'per diem' rate. Any interest accruing afrer a 

final Energy Board Order shall be determined in accordance with Section 127 

of the 'Courts of Justice Act' dealing with postjudgment interest. 
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Interest payable will be calculated as follows: 

Purchase Price x (13.9% + 9.1% + 6.3% + 5.1% + 6.6% + 7.6%) 

The Bo.ard issued a letter to the parties, dated January 30, 1997, indicating that it 

did not expect the parties to further address these issues at the hearins. 

Board Finding 

The Board finds that, for the reasons set out in the ADR Agreement: 

the reservoir bottom hole pressure at which the remaining volume of gas in 

place is to be determined is 50 psia; 

the volume of gas that will be subject to compensation is 487,000 Mcf; and 

the interest to be paid by Union on the purchase price from July 19, 1990 to 

the date of payment is: 

from July 19, 1990 to July 18, 1995 - 48.6 percent; 

from July 19, 1995 to the date of the Board's Decision and Order - the 

Courts of Justice rate for the third quarter of 1996 and paid on a per diem 

basis; and 

from the date of the Board's Decision and Order - as per Section 127 of 

the Courts of Justice Act dealing with postjudgment interest. 

Outstanding Issues 

The issues on which no agreement was reached during the ADR process were: 

ownership of the remaining gas at date of injection; 

the appropriate price per Mcf to be paid for compensation; and 

the costs, if any, that are payable in this proceeding. 

Also left for discussion during the hearing was the practice of other 

tribunals/legislation in resolving such disputes. 
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1.4.1 The hearing of the Application took place at the Board's offices from March 18 
to 21, 1997. The following parties and their Counsel appeared at the hearing: 

stephen F. Waqui For the Applicants 
Gabrielle K. Kramer 
Wallace Lanz 

Douglas A. Sulman For Union 

Fred Cass 

Stephen B. McCann 

For The Consumers' Gas Company Ltd. 

For Board Staff 

The following witnesses appeared on behalf of the Applicants: 

Peter Glasgow Applicant 

James Leo Johnston Applicant ( 

Robin R.C. Inwood 

Robert 0. Cochrane 

President and Partner, Avanti Plastics Ltd. 

Cairnlins Petroleum Services 

Union called the following witnesses: 

David R. Lowe 

Beverly H. Wilton 

Nora T. Stewart 

John D. Carlson 

Manager, Storage Administration 

Supervisor, Lands Department 

Sproule Associates Limited 

Sproule Associates Limited 

Dr. Alistair Lucas Professor, Faculty of Law, University of 
Calgary 

A complete record of the proceedings together with all exhibits, is available for 

review at the Board's offices. 
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While the Board has considered all the evidence and the relevant submissions of 

the parties presented at the hearing, only the evidence and positions of the parties 

relevant to the Board's determination of the remaining issues are summarized in 

this Decision With Reasons. 
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PROCEDURAL MATTERS 

Prior to the beginning of the hearing, the Applicants sought a Summons requiring 

Mr. Robert J. Craig from The Consumers' Gas Company Ltd. ("Consumers Gas") 

to provide evidence on various matters relating to the compensation paid by 

Consumers Gas in respect of residual gas. A Summons was issued by the Board 

Secretary on March 12, 1997 as it is customary for the Board Secretary to do so 

on such requests. Mr. Cass, Counsel for Consumers Gas, appeared at the 

commencement of the hearing and filed a Notice of Motion with the Board, 

accompanied by an Affidavit sworn by Mr. Craig, requesting that the Summons 

be reviewed and set aside, as permitted under section 46.03 of the Board's Rules 

of Practice and Procedure. 

Consumers Gas' Position 

Mr. Cass argued that, while Tecumseh Gas Storage, the storage division of 

Consumers Gas, negotiates compensation for residual gas, Consumers Gas had not 

been notified of the hearing or been given an opportunity to participate in it. He 

also characterized the proceeding as a private arbitration that could have no 

bearing on Consumers Gas. Under these circumstances, he argued, it would be 

inappropriate for Mr. Craig to testify. Mr. Cass claimed that having Mr. Craig 

appear with the evidence required by the Summons would not be relevant or of 

assistance to the Board. 
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Mr. Cass also objected to the wording in the Summons that required Mr. Craig to 

provide "any and all documents, deeds, agreements, correspondence and other 

evidence of Consumers Gas compensating land owners at a rate of 12% percent 

with respect to residual gas royalties in gas storage agreements." He asked that, 

if the ,Board required iMr. Craig to testify, he should not be required to testify 

about any compensation issues that had not yet been completed. 

2.1.4 In his reply submission, Mr. Cass stated that Consumers Gas had not chosen to 
intervene in the proceedings because it had very limited knowledge of the matter. 

He referred to rumours of in camera hearings before the Board. He argued that 

his client was caught between the two positions put forward by iMr. Sulman and 

Mr. WaquC. 

Union's Position 

2.1.5 Mr. Sulman argued that, if Mr. Craig were to provide testimony, Union should 
have the right to cross-examine on all aspects of his knowledge of Gas Storage 

leases and not just those of the Coveny Pool, which had recently been the subject 
C 

of a hearing before the Board. He stated that "... if Mr. Craig is up there, he is 

open for cross-examination on everything he does as director of storage 

development for Consumers Gas." He also argued that the. Board should hear from 

Mr. Craig about leases entered into by Imperial Oil that were identical to the 

Sombra Pool leases. 

Applicants' Position 

Mr. WaquC argued that the only evidence the Applicants wished to explore with 

Mr. Craig related to the 12% percent royalty paid to lessors for the residual gas, 

an amount he claimed that Union had been paying since 1991. He argued that he 

and Mr. Cass had agreed on limiting Mr. Craig's evidence, but that Mr. Sulman's 

position on cross-examination had caused the motion. Mr. Waqut submitted that 

Mr. Craig should be called and his evidence restricted to the 12% percent royalty. 
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Board Findings 

The Board's oral decision was: 

The Board understands the desire of the Applicants to obtain as much 
information as they can as to the reasons and timing of the shift in the 
compensation policies of the Ontario utilities. 

The Board anticipates that the Applicants will piirsue these matters with 
Union's witnesses. However the Board is not persuaded that obtaining 
similar evidence from Consumers Gas would materially assist or aid the 
Board in understanding the issues. Consequently we will not require Mr. 
Craig to appear as requested by the Applicants. 

The Board notes for the record that there have been no 'in camera' hearings. 

Further, all files, correspondence, prefiled material and interrogatory responses are 

available for public scrutiny in the Board's offices. 

DETERMINATION OF CERTAIN PARTICIPANTS IN THE APPLICATION 

At the commencement of the Phase I1 hearing, Union filed a copy of an 

acknowledgment and direction from Charles Stanley Langstaff, on behalf of 

himself and the estate of George Crawford Langstaff ("the Langstaffs"), 

acknowledging that the property in the designated storage area, previously owned 

by himself and the estate, had been sold to David A. and Janice A. Van 

Dornrnelen ("the Van Dommelens"). Mr. Langstaff directed that any payments that 

Union was ordered to make by the Board to the Langstaffs should be made instead 

to the Van Domrnelens. 

Union's Position 

Union took the position that since the Langstaffs had sold what effectively 

amounted to their interest in the outcome of this hearing, they should no longer 

be considered to be participants in the hearing, and should be stricken from the 

list of participants. However, it was also Union's contention that the Van 

Dommelens should not be considered to be parties, either. 
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(1, : 
Union noted that, although the Van Dornrnelens were notified of the time and 

place of the Phase I1 hearing through a letter sent by Union to their solicitor, there 

had been no indication from the Van Dommelens or their solicitor that they 

wished to be participants in this hearing. 

Applicants' Position 

Mr. Waque stated that the Van Dornmelens would clearly have an interest in any 

Board order made as a result of this hearing, but admitted that he had received no 

indication from them about their wish to actively participate in the hearing. He 

also indicated that he had had no recent contact with Charles Stanley Langstaff. 

However, Mr. WaquC said that "there might be grievous prejudice to the 

applicants in striking out the [Langstaffs'] application that could, in fact, be to the 

Van Dornmelens who apparently intended to be benefitted by this document." 

Settlement of the Issue 

Subsequent to putting forward their positions, the parties reached an agreement i 
that: 

the proper and correct applicants in this hearing were Peter Glasgow and 

James Leo Johnston; 

the Langstaffs' successors in title, the Van Dornrnelens, should not be 

prejudiced by the fact that the Langstaffs were removed as applicants; and 

the rights of the Van Dommelens to give notice that they wished to have the 

compensation for the residual gas in the Sombra Pool determined by the 

Board were preserved. 

Board Finding 

The Board stated on the record that it accepted the agreement reached by the 

parties and ordered that the names of C.S. Langstaff and the estate of G.C. 
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Langstaff be removed from the list of applicants for the purpose of this 

proceeding. 

An issue before the Board was the extent of Mr. Johnston's interest in the 

designated storage area. 

In the documents filed at the commencement of Phase I of this proceeding, Mr. 

James Leo Johnston was identified as owning 61.19 acres with a proportional 

interest in the residual gas as of July 19, 1990 of 20.32 percent. 

However, the evidence revealed that, on October 1, 1992, Mr. Johnston sold 13.00 

acres of that land to Union for the purpose of a transmission line. The 

transfeddeed of land document was filed with the Board for purposes of this 

hearing. 

Applicants' Position 

Mr. Johnston testified that it was his understanding that he did not have ownership 

of any residual gas rights to transfer at the date of sale because ownership of this 

gas was transferred on July 19, 1990, the date of first injection of natural gas into 

the Sombra Pool for purposes of storage. He also testified that he believed that the 

compensation received from Union for the sale of the land was not intended to 

compensate him for the proportional interest in residual gas. 

The Applicants argued that: 

Afrer July 19, 1990, the only interest retained by the Applicants, 
including Mr. Johnston, has been their interest in the compensation. This 
interest is a "chose in action" and refers to rights that can no longer be 
possessed .... and can only be enforced by legal action. Accordingly, Mr. 
Johnston's right to compensation had already crystallized or fixed in law 
and fact at the time that he sold a portion of his lands to Union Gas and 
was not aflected. 

In reply to Union's argument, the Applicants stated that: 
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... the provision of the Convevancin~ and Law o f  Property Act does not 
apply since the mineral rights had already been conveyed as of the dare 
off irst  injection. There was therefore no property interest remaining to 
reserve ... 

Union's Position 

Union argued that Mr. Johnston sold his interest to the Company after receiving 

legal advice and "did not reserve any rights to residual gas or any mineral rights 

whatsoever in the Deed~Transfer to Union ...". Union submitted that Mr. Wilton, 

a witness on behalf of Union: 

..... in his several decades of experience as a lands agent in Lmnbton 
County, .... had never seen a deed where such rights were not conveyed 
unless expressly reserved in a deed .... 

In addition, Union stated that a "chose in action" was a separate right and that: 

In this case, there is no "chose in action"; there is no right to a resid~tal 6 
gas payment separate from the landowner's title. If there were a legal 
"chose in action", there would have to be compliance with the 
Conveyancin~ and Law Property Act, hence, a specific reservation of 
such is not the case here. 

Union submitted that Mr. Johnston's remaining proportional interest was therefore 

14.59 percent. 

Board Finding 

The Board notes that the parties agree that the date at which compensation was 

due to the landowners was July 19, 1990, and that interest is due to them on the 

unpaid compensation. The Board concludes therefore that Mr. Johnston's right to 

compensation arose as of July 19, 1990 as a right separate from hls interest as a 

landowner and was still in the process of being determined at the time of the sale 

by Mr. Johnston. 



DECISION WITH REASONS 

2.3.1 1 The Board therefore finds that Mr. Johnston should be compensated for a 20.32 
percent interest in the residual gas in the Sombra Pool. 
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THE APPROPRIATE COMPENSATION 

FAIR, JUST AND EQUITABLE 

A number of compensatory options were presented for the Board's consideration. 

Two of the options were based on "ownership", being: 

the market value of the gas at the wellhead less the cost to produce it; and 

the cost to Union of injecting an equivalent volume of gas as cushion gas. 

TWO other options were based on a "royalty": 

$0.02 Mcf, being the price stated in the Oil an, 
Applicants; and 

a 12Y2 percent royalty, based on the wellhead price. 

d Gas leases he :Id by the 

Regardless of whether the Board's decision was calculated as an absolute price per 

Mcf or as a percent royalty, both parties agreed that the compensation should take 

into account the principles of fairness, justness and equity. 

Applicants' Position 

The Applicants argued that a just, fair and equitable rate of compensation would 

be that which would be arrived at by parties with equal bargaining power, neither 

with the advantage of a special statutory monopoly or license, after fair and good 

faith negotiations. 
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Union's Position 

3.1.4 Union stated that: 

..... to determine what is fair, just and equitable at the date of first 
injection, the Board ought to consider: 

i )  what rate is specified in the valid leases freely entered into between the 
parties; 

ii) rvhat methodology has been applied to determine compensation for 
residrd gas in the Lambton County area; namely, royalty based rates; 

iii) what rate has been paid to the majoriry of landowners for residual gas 
in Lambton County; 

iv) rvhat rate was paid for residual gas to landowners who had leases of 
the same"vintage" as  those in this case; 

v) what rate was paid to other landowners in this pool; 
vi) rvhat rate was paid to landowners in the Bickford Pool as part of the 

Bicyord-Sombra Joint Venture; and 
vii) that any compensation amount will ultimately be borne by gas 

customers accordingly; what rate is fair just and equitable to them? . ,- 

i. 
3.1.5 However, Union's argument did not provide suggestions for answers to these 

questions beyond indicating that leases of the same "vintage" were those entered 

into in 1960. 

Applicants' Position 

The Applicants submitted that ownership of the residual gas rests with the lessor 

because Union only obtained title to the gas in question under the lease as and 

when the gas is produced. 

Messrs. Glasgow and Johnston, the Applicants, testified that Union had not 

abrogated the Unit Operation agreements in place between themselves and Union 

by failing to make the payments to them required, so that the issue of the iessors' 

reversionary rights did not arise. 
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Market Value Less Production Cost 

Robert 0 .  Cochrane, a witness of behalf of the Applicants, testified that, based on 

varying assumptions about the life of the Sombra Pool, and the capital costs 

required to extract and market the gas, the values calculated by the models created 

by him ranged from: 

$321,600 to $716,700, being the value of the remaining gas reserves 

discounted by a factor of 1 1  percent, to 

$613,700 to $965,200, being the undiscounted value of the remaining gas 
reserves. 

Injection of Replacement Gas 

Basing the value of the remaining gas reserves on the July 1990 posted gas price 

with no allowance for commodity price changes, capital expenditure requirements 

or operating expenses, Mr. Cochrane calculated that the value of 487,000 Mcf was 

$1,383,000 at the wellhead or market price of $2.84 per Mcf. 

Union's Position 

Union's evidence stated that, under the terms of a Oil and Gas lease, a Unit 

Operation agreement and a Gas Storage lease, taken in concert, ownership of all 

gas produced rested with Union, subject to a lessor's limited right of ownership 

of a royalty interest. 

The evidence filed by Mr. J. Carlson and Ms. N. Stewart of Sproule Associates 

Limited, witnesses on behalf of Union stated that: 

..... ownership rests with the lessee (Union) under the terms of the oil and 
gas lease, subject to paying a royalty. The lessee earned this 
"ownership" through exploration and development of the reservoir. 

Professor A. Lucas testified on behalf of Union Gas that when an oil and gas lease 

is entered into, it does not amount to an outright sale of the mineral rights to the 
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F 
lessee. What, in fact, the lessee is purchasing is the right to produce and sell those 

minerals, which implies the rights to enter the property of another and remove 

something from beneath the soil of that property permanently. Professor Lucas 

stated that once the lease is entered into, the lessor does not have the right to 

produce and sell the gas, but does have the right to the royalty and reversionary 

interests. 

3.2.8 Union Gas, in its argument, stated that: 

The natural and logical conclusion is that the Oil and Gas Leases remain 
in effect due to their amendment in the Unit Operation Agreement and 
the annual payments made to the landowners for deemed production. 
Union continues to have the right to produce the gas and maintains its 
ability to produce the residual gas. 

3.2.9 Union Gas submitted however that "the parties both 'own' different interests in 

the substance." The Company argued that the Applicants "could sell their interest 

in the gas, but the buyer would only be buying their royalty interest because the 

Applicants are no longer legally entitled to produce and sell the gas." 
(,-, 

Market Value Less Production Cost 

3.2.10 Union chose not to address the question of what an appropriate market value less 

production cost might be. 

Iniection of Replacement Gas 

3.2.1 1 Union characterized the value of replacement gas concept as "value to the taker" 

but did not make a determination of this "value" in this proceeding. The Company 

further stated that this basis of valuing residual gas had been rejected in Canada 

by: 

the Board in E.B.O. 64 (1) & (2), the Bentpath Decision, in 1982; 

the Ontario Municipal Board in the Payne Pool Compensation case in 1966; 

and 



the Canadian Judicial Committee of the Privy Council in Cedar Rapids 

Manufacturing and Power Company v. Lacoste 16 DCR 168 in 1914. 

COMPENSATION ON A ROYALTY BASIS 

Applicants' Position 

The Applicants, either through direct evidence given by witnesses called by them 

or through cross-examination of witnesses called by Union, claimed to have 

established that: 

Currently, Union is instructing its negotiators to attempt to secure gas storage 

lease agreements at $0.02 per Mcf, but to go to 12 K percent royalty if 

necessary. 

The Bentpath Decision issued in July 1982 is not particularly relevant to the 

deliberations in this proceeding because it deals with a reservoir for which the 

first injection valuation date is some 15% years prior to that in this case, 

which is July 19, 1990. Further, the gas storage leases in Bentpath did not 

contain a right to arbitration. 

$0.02 per Mcf 

The Applicants stated that the $0.02 Mcf had been accepted by landowners with 

only approximately 15 percent interest in the Sombra Pool. The majority of the 

interest in the Pool, approximately 85 percent, is held by the Applicants. 

Robin R.C. Inwood, one of the Applicants' witnesses, stated that he had reviewed 

some 94 oil and gas leases and gas storage leases in the four principal townships 

of Lambton County, being Moore, Sombra, Dawn, and Enniskillen. Mr. Inwood's 

research indicated by 1990, there had been a significant change in stated royalty 

rates from the 1950s and 1960s documents, which had provided for royalty 

payments at the rate of $0.02 per Mcf. 
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The Applicants also argued that the $0.02 per Mcf is not an appropriate royalty 

rate in this case, since the proceeding was caused by the Applicant's rejection of 

a $0.02 per Mcf offer. Further, the Board has already decided that there is no 

agreement between the Applicants and Union on compensation, and any Board 

decision that confirmed the right of the Applicants to arbitration but also 

confirmed a $0.02 per Mcf rate would be "without any substantive content". 

12% Percent Royaltv 

Mr. Inwood stated that "a majority of gas storage leases executed since the late 

1980s contain preset royalties of 12%% or have had older royalty provisions 

overstruck with 12V2 [%I for the purchase of residual gas in place". 

The Applicants filed a gas storage lease signed by the landowner on April 4, 1990 

and by Union on August 18 and 19, 1990, and executed on August 24, 1990, 

containing a clause requiring a 12% percent royalty payment for residual gas. The 

purpose was to demonstrate that Union was, in fact, negotiating settlements at the 

12% percent royalty rate in approximately the same time that the first injection of (' 

storage gas was being made into the Sombra Pool. 

Union's Position 

Union argued that: 

All historical precedents show that compensation for residual gas has always 

been paid for in lieu of a production royalty. 

Previous OEB precedents have determined that compensation in lieu of a 

production royalty is appropriate. 

Other jurisdictions have recommended that compensation for residual gas be 

made in lieu of a production royalty. 

The lease agreements specify a royalty payment in lieu of deemed production. 
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$0.02 Mcf 

Union argued that it was appropriate to look to the production agreements to 

determine what is the lost opportunity or revenue forgone by the lessors in the 

conversion to storage. The Company stated that "the overwhelming conclusion is 

consistent with the Board's finding in the Bentpath case, that the Unit Operation 

Agreements establish a royalty rate of $0.02 per Mcf and that this is the rate 

which should be used". 

Union maintained that $0.02 per Mcf is just, fair and equitable compensation 

because: 

this is the amount stated in the Unit Operation agreement as payment in lieu 

of deemed production; 

other landowners with an interest in the Sombra Pool have accepted this 

amount; 

between 1989 and 1996, the landowners in Enniskillen 25 Pool and the 

majority of landowners in Lambton County have been paid this amount; and 

the payment of this amount is consistent with the Bentpath Decision. 

BOARD FINDINGS 

Basis of Valuation 

One of the bases on which the Applicants valued the residual gas was that of a 

scenario in which they could produce and sell the gas. However, on the grounds 

that valid leases exist between the Applicants and Union, which provide Union 

with the exclusive right to produce the gas, the Applicants in fact, are unable to 

legally do so. 

Another basis on which the Applicants valued the residual gas was that of a 

scenario in which Union could produce and sell the gas in question. However, 
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Union is also unable to do so, even if it  wished to do so, since the gas in question C 
is co-rningled indistinguishably with other gas in the storage pool. 

Since neither party can produce and sell the residual gas, valuing the substance on 

this basis becomes at best a hypothetical calculation, to which the Board is not 

willing to become a party. 

The Board appreciates that both parties have supported their arguments on the 

ownership issue by reference to the law and legal precedents. The Board 

concludes that it is not necessary to determine the issue of ownership of the 

residual gas in order for the Board to determine appropriate compensation under 

section 21(3) of the Act. 

In addition, there is no precedent in Ontario that the valuation of residual gas be 

based on the "value to the taker" In fact, the evidence was clear that compensation 

for residual gas in Ontario has been paid on the basis of a royalty. 

For the reasons given in the preceding paragraphs, the Board agrees with Union's c 
argument and finds that compensation to the Applicants for the residual gas should 

be made on the basis of a royalty. In view of this finding, the Board has 

concluded that the precedents from other jurisdictions advanced by the parties are 

not relevant here, since compensation in these involve either ownership 

considerations or involve, in the main, Crown lands, not freehold lands as in the 

Sombra Pool. 

The Royalty Rate 

In support of its position for a $0.02 per Mcf royalty being fair, just and equitable, 

Union has placed considerable weight on the Bentpath Decision. The Board is not 

convinced that, with the exception of confirming the principle of compensation 

based on a royalty structure, that decision sets a useful precedent to be followed 

in this case. There was no right to arbitration in the Bentpath case, as is the case 

here. 
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Further, the circumstances surrounding the Sombra Pool compensation are unique. 

It has taken some 28 years from the date of designation, 22 years from the date 

of ending production, and 18 years from the date of Board authorization for gas 

to be first injected into the pool. In the intervening years to 1990, gas became a 

prominent energy fuel in Ontario and gas storage received heightened interest that 

gave rise to more modem royalty arrangements for compensation of residual gas. 

The evidence is clear that, on gas production leases, the more modem royalty 

structure providing 121/2 percent of market price had taken hold by 1990. 

However, the evidence is less clear that this was the case for compensation of 

residual gas under new gas storage leases. On the evidence, some gas storage 

leases were being negotiated at $0.02 per Mcf, some at 12'12 percent and some at 

a sliding scale, from 121/? percent to 3 percent. 

The Board believes that a percentage royalty rate is more appropriate than an 

absolute dollar rate, because this method of compensating landowners for storage 

rights shares the benefits or adverse impacts of fluctuating market prices between 

them and lessees. A percentage royalty rate appears to be the norm in modem gas 

storage leases. 

Based on all the evidence and arguments, the Board finds that neither Union's 

position of $0.02 per Mcf can be accepted nor the Applicant's position of 12112 

percent of market price. The state of flux in the industry since 1990 and the 

existence of a sliding scale rate support a rate lower than 1211, percent but higher 

than $0.02 per Mcf, which represents 0.7 percent of the undisputed market price 

of $2.84 per Mcf. 

The Board finds that a fair, just and equitable royalty rate in this case is 611, 

percent. The Board notes that this rate is cited by Mr. Carlson and Ms Stewart to 

value the residual gas under certain options. The Board also notes that $0.02 per 

Mcf represented approximately 6'14 percent of the price of gas, as acknowledged 

by Mr. Inwood, when the Gas Storage leases in the Sombra Pool were negotiated. 
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3.4.13 The Board directs Union to pay the Applicants the following amounts: 

Glasgow - $53,622, plus interest calculated according to the ADR Agreement; 
and 

Johnston - $17,565, plus interest calculated according to the ADR Agreement. 

A Board Order will be issued in due course giving effect to this direction. 
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COSTS 

One of the issues to be decided during this phase of the proceeding was the 

question of what costs, if any, are payable by the parties. 

APPLICANT'S POSITION 

The Applicants submitted that they were eligible for costs in this Application 

because: 

Their approach of suggesting a range of possible values to the Board was 

helpful to the Board, while Union's approach of maintaining that the only fair, 

just and equitable compensation was the $0.02 per Mcf stated in the Unit 

Operation agreements, was not. 

The Applicants could not reasonably be expected to advance an application 

of this type without being compensated for the costs of their Application. 

The Arbitration Act, S.O. 1991, c. 17, s.54 provides jurisdiction for an award 

of costs to the Applicants. 

addition, the Applicants requested an opportunity to make additional 

submissions with respect to the relevance of offers made, if the Board declined to 

award the Applicants costs. 
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4.2.1 Union applied, pursuant to the Board's Rules of Practice and Procedure, for its 
costs in this proceeding and noted that this was not an arbitration to which the 

Arbitration Act applies. 

4.2.2 Union stated that the Company's participation had clearly assisted the Board's 
understanding of the issues in the case. 

4.3.1 The Board agrees that this is not a proceeding under the Arbitration Act and is a 
proceeding under the OEB Act, which is subject to the Board's Rules of Practice 

and Procedure. 

Section 57.01 of the Board's Rules of Practice and Procedure is permissive, not 

mandatory, in its language. Therefore, the Board has decided that it will not award 

costs to either party and that each party shall be responsible for its own costs. 
i j .  

Having determined the appropriate compensation to be paid by Union to the 

Applicants, further submissions about offers made and rejected will not assist the 

decision-malung process and will cause both parties and the Board to incur 

additional costs. The Board therefore denies the opportunity requested by the 

Applicants to make such additional submissions. 

Section 57.01 (c) of the Board's Rules of Practice and Procedure permits the 

Board to order that the costs of the Board be paid by the parties to a proceeding. 

In this case, the Board has concluded that the costs to be paid by the parties shall 

be only those billed to the Board by third parties, approximately $9,000. 
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The Board finds that the Applicants shall pay $500 of these costs, with the 

remainder to be paid by Union. The Board orders that these costs be paid to the 

Board by the parties immediately on receipt of the Board's invoices. 

DATED AT TORONTO, May 22, 1997 

P. Vlahos 

Presiding Member 

Member 

E.J. Robertson 

Member 



APPENDIX A 

E.B.O. 184 

AGREEMENT BETWEEN THE APPLICANT AND THE RESPONDEYT 

This ADR Agreement ("Agreement") is for the consideration of the Board in its determination of 

the compensation payable for the residual gas in place in the Sombra Pool as  of July 19. 1990, 

interest payable on the compensation determined and costs. This Agreement deals with all issues 

identified in the Board's Issues List and sets out where agreement has been reached between the 

parties. The Agreement is supported by the existing prefiled evidence or by further evidence that 

is appended to the Agreement and will be supported by the Parties at the Hearing. 

Issue #I - Reservoir Pressure at which remaining volume of gas in place to be determined. 

Both parties agreed that 50 psia a s  stated in the Gas Storage Lease Agreement is the appropriate 

I reservoir pressure at which the remaining volume of gas in place should be calculated for the 

purpose of determining the purchase price. The industry standard practice is 50 psia. Schedule 

"A" of Union's prefiled evidence indicates that the vast majority of leases in the Province of 

Ontario state 50 psia. Also, in all previous cases where Union has made a payment for residual 

gas in place upon the commencement of storage that payment has been based on 50 psia. As 

identified in Union's prefiled evidence there have been at least three arbitrations in Ontario where 

50 psia was adopted and only two circumstances where 50 psia was not used for the 

determination of residual gas compensation ie: Oil Springs East and Edys Mills. Oil Springs 

East was reduced by negotiation and Edys Mills was paid under the conaact terms of the lease. 

The parties agree that the weight of the evidence in favour of 50 psia exceeds the value of these 

exceptions and that they are not representative of industry practice. As recently as December 

1995, the two remaining landowners in the Ennislullen 28 Pool accepted payment down to a 

reservoir pressure of 50 psia. Six of the eight property landowners within the Sombra Pool have 

accepted payment for residual gas under the Gas Storage Lease Agreement down to 50 psia for 

all or a portion of their property; namely B.F. Environmental Consultants Limited, St. Clair 



Consemation Authority. kla,,ine Devin. Lome and Katherine Johnston, Edward and B e t p  

i. Johnston, as well as one of the applicants, Mr. Leo Johnston. 

Issue #2 - Determination of the volume subject to compensation. 

Both parties agreed that the correct volume of the gas in place is 487,000 Mcf at base pressure of 

14.73 psia to a bottomhole pressure of 50 psia. The volume of 598,032 Mcf stated in Tab 2 of 

the Applicants' Phase 2 prefiled evidence is based on Imperial Oil's reserves calculations which 

were filed with the Board in E.B.O. 32, Ex. 28. The E.B.O. 32 evidence was also submitted as 

part of Mr. Cochrane's Phase 1 evidence prefiled on behalf of the Applicants. This evidence 

listed the Original Gas in Place in the Sombra Pool at 2,640 Mmcf. In page 17 of the Sproule 

Report, prefiled as part of Union's Phase 2 evidence , Sproule prepared an independent material 

balance analysis for the Sornbra Pool which determined that the Original Gas in Place is 2,524 

Mmcf. In reviewing the material balance prepared by Imperial for E.B .O. 32, Sproule identified 

an error in the pressure plotting which results in Imperial's gas volumes being slightly higher 

than Sproule's. This small variance in Original Gas in Place translates into a 13 percent variawe 

in the remaining gas volume from the volume presented by Imperial in Mr. Cochrane's evidence. 

The individual Applicant's interest in the volume set out herein shall be the percentage that their 

participating acreage bears to the total participating acreage of the pool as determined under their 

respective Unit Operation Agreements. 

Issue #3 - Ownership of the remaining gas at date of injection. 

There was no agreement on this issue. 

Issue #4 - What is the appropriate price per Mcf to be paid for compensation? 

There was no agreement on t h ~ s  issue. 



Issue #5 - Practice of other tribunalsllegislation in resolving similar disputes. 

C 
I t  was agreed that this issue was not amenable to settlement. Both parties will be addressing this 

issue at the Hearing. 

Issue #6 - The interest if any, to be paid by Union Gas on the purchase price from July 19, 

1990 to the date of payment. 

The parties are agreed that simple interest is payable from July 19, 1990 on the lump sum 

determined for the purchase price multiplied by 48.6%, being the cumulative total of annual rates 

under the Courts ofJustice Act, Section 127, for the third quarter of the years 1990 to 1995 

inclusive, being 13.9%, 9.1 %, 6.3%, 5.1 %, 6.6%, 7.6%, which is appended as Appendix A. 

Interest after the anniversary date of the first injection, but before the Board renders a decision or 

an order would be calculated at the Courts of Justice rate for the third quarter of 1996 and paid on 

a p r  diem rate. Any interest accruing after a final Energy Board Order shall be determined in 

accordance with Section 127 of the Courts of Justice Act dealing with postjudgment interest. 

Interest payable will be calculated as follows: 

Purchase Price x (13.9% + 9.1% + 6.3% + 5.1% + 6.6% + 7.6%) 

Issue #7 - What costs are payable, if any, in this proceeding? 

There was no agreement on this issue. 

LC' ., 



(' 
The Applicants; Peter Glasgow, James Leo Johnston, Charles Stanley Langstaff, md 

The estate of George Crawford Langstaff 

Union Gas Limited 
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ADR Aoreement 

INTEREST RATES 

1. Post~udgmcnt intcresf Nu (and ptqudment inctrerr r m s  for CWL 
of =tion arising on or bairn Oetobu 2.3. 1989) ue rr follbws: 

1st Qurrrcr 2nd Qourer 3rd Qurner 4th Quutcr 
198s 12% 135% 1 I% 11% 
1986 I 1% 134 10% 10% 
1987 10% 9% 10% 11% 
1988 10% 16% I I %  12% 
1989 13% 13% 14% 14% 
1940 14% 15% 15% 14% 
1991 14% 11% 11% 10% 
1992 9% 9% 8% 7% 
(993 10% 8% 7% 6% 
1994 6% 6% 8% 7% 
1995 8% 10% 9% 8% 

This table shows the pou~udlgncfi) incereu rues for ordm ma& in d\l: 
qurnen indicud. Thlr table rlao show& the pqudgmenc interest nlLt for 
xuom commarccd in Iha qwrtcn tnd ic rd  in rapax of uuws ol w o n  
u i s ~ a g  on or befm O c t W  23. 1989. 

2. Rejudgm~t inmast ntac for c w  of auioa ~ d n p  ahbr Wbu 
23. 1989 arc u follows: 

1st @.um 2nd Q u W  3rd Q ~ U W  4th Quater 
1989 12.495 
1990 125% 135% 1 3 . M  12.9% 
1991 12.3% 10% 9.1% 8.8% 
1942 7.7% 7.3% 6.3% 5.1% 
1993 13% 6.1% 5.1% 5.0% 
1% 4.3% 4.1% 6.64 5.6% 
1995 6.0% 8.0% 7,6% 6.6% 
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GAS STORAGE LEASE 
 

 

THIS AGREEMENT dated and made effective as of the     day    . 

 

BETWEEN 

 .........................  ..............................................................................................................................................   

 .........................  ..............................................................................................................................................  

 

of the ….    Geographic Township of   .................... , Municipality/County of  …. ..................................    

 and Province of Ontario, 

      (hereinafter called the "Lessors") 

 OF THE FIRST PART 

-AND- 

 

UNION GAS LIMITED  

a body corporate with its Corporate Office at Chatham,  

Municipality of Chatham Kent, in the Province of Ontario. 

 

(hereinafter called the "Lessee") 

 OF THE SECOND PART 

 

WHEREAS the Lessor is the registered owner of or is entitled to become the registered owner of an 

estate in fee simple in that certain parcel or tract of land, situate, lying and being in the Geographic 

Township of  ...  ................................................... , Township of  .  ...................................................... , in 

the Municipality/County of  .............................. , Province of Ontario, described as follows: 

 

 

 

containing in all  . …….  acres, more or less (hereinafter called the "said lands") subject to an oil and gas 

lease dated the.. … day of…………… …, and registered on the . ……..day of ............................... 2001, 

in the Registry Office for the County of .  .........  ............................ , as Instrument Number _____________ 

for the Geographic Township of .............  .........  ............................ , (hereinafter called "the oil and gas 

lease"); 

 

AND WHEREAS the Lessor has agreed to lease the sub-surface of the said lands to the Lessee for 

the purposes and on the terms and conditions hereinafter set forth; 

 

WITNESSETH that in consideration of the sum of  FIVE Dollars ($5.00) now paid to the Lessor by 

the Lessee (the receipt of which is hereby acknowledged) and the further rents, covenants and agreements 

hereinafter reserved and contained: 

 

The Lessor doth hereby demise and lease unto the Lessee, its successors and assigns all and singular 

the said lands save and except the surface rights thereto, save as hereinafter provided, (hereinafter called 

"the demised lands"), to be held by the Lessee, subject to the oil and gas lease, as tenant for a term of   

Five……..(  5    ) years from the date hereof, subject to renewal as hereinafter provided, for the purpose 

of injecting, storing and withdrawing gas, natural and/or artificial, (hereinafter collectively referred to as 

"gas") within or from the demised lands; 

 

 Yielding and paying therefore a clear annual rental in the amount of ...  ....... …………………… 

………………………..($                    ) at a rate of $5.00 per acre of the demised lands (the payment of 

the first annual rental is hereby acknowledged as received) payable in advance on the anniversary date in 

each year during the term hereof; together with the sum of----SIX HUNDRED AND FIFTY ------00/xx 

($650.00 ) for each acre of the surface of the demised lands occupied by the Lessee at any time during 

any lease year for the purpose of the Lessee's operations hereunder, payable in arrears at the end of such 

lease year;  provide that if the Lessor is already being compensated by the Lessee for its occupation of 

such surface under any other Agreement with the Lessee, the total rate of compensation for such 

occupation payable by the Lessee shall not exceed the aforesaid sum. 

 

AND FOR THE CONSIDERATION, rentals and payments aforesaid, the Lessor doth also hereby 

give and grant unto the Lessee insofar as the Lessor has the right so to grant the same, the right, liberty 

and privilege in, upon, or across the surface lands, to complete any geological and geophysical surveys or 

research or operations, to lay down, construct, operate, maintain, inspect, remove, replace, reconstruct 

and repair roadways, pipes or pipe lines, tanks, stations, structures, compressors and equipment necessary 

or incidental to the operations of the Lessee hereinbefore described;  together with the right of 

withdrawing from the demised lands and of selling or otherwise disposing of the same, all such waters, 

salts, minerals and other substances as may be necessary to allow the injection and storage of gas therein 

and with the right of entering upon, using and occupying so much of the surface of the demised lands as 

may be necessary or convenient to carry on such operations and to fence any portion of the surface of the 

mseers
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demised lands used by the Lessee. 
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THE LESSOR COVENANTS AND AGREES TO AND WITH THE LESSEE: 

 

1. Promptly to pay and satisfy all taxes, rates and assessments that may be assessed or levied against the 

said lands during the continuance of this Agreement. 

 

2. That the Lessor has good title to the said lands as hereinbefore set forth, has good right and full 

power to lease the demised lands, rights and privileges in the manner aforesaid and that the Lessee 

upon performing and observing the covenants and conditions on the Lessee's part herein contained 

shall and may peacefully possess and enjoy the demised lands and the rights and privileges hereby 

granted during the said term and any renewal thereof without any interruption or disturbance from or 

by the Lessor or by any person whomsoever claiming under the Lessor. 

 

3. That at the expiration of the term of    (       )  years hereinbefore mentioned, unless the Lessee 

shall give written notice to the Lessor of its desire not to renew this Agreement, the same shall 

automatically be renewed as to that part of the demised lands then held by the Lessee, together with 

the rights and privileges hereunder, and the term extended for a further period of   (    )  

years at the annual rental then being paid as herein provided.  Such extended term and each 

succeeding term thereafter shall be subject to all the provisions hereof including this provision for 

renewal. 

 

4.   It is hereby understood and agreed by and between the Lessor and the Lessee that in the event any 

part of the said lands form part of a Designated Storage Area (“D.S.A.”) authorized by the Ontario 

Energy Board or successor thereto, the Lessee’s rate per acre for these rights shall be increased to the 

then current rate per acre that the Lessee is paying its other landowners who have lands forming part 

of a D.S.A. for identical rights. 

 

5. That if the Lessor owns an interest in the demised lands less than the entire fee simple estate, the 

rentals and payments to be paid hereunder shall be paid to the Lessor only in the proportion which 

the Lessor's interest bears to the whole and undivided fee. 

 

THE LESSEE HEREBY COVENANTS AND AGREES TO AND WITH THE LESSOR: 

 

6. To pay the rentals hereinbefore reserved in each and every year in advance during the currency of 

this Agreement. 

 

7. To pay all taxes, rates and assessments that may be assessed or levied in respect of any and all 

machinery, compressors, equipment, tanks, structures and works placed by the Lessee in, on, or over 

the demised lands. 

 

8. To conduct all its operations on the demised lands in a diligent, careful and workmanlike manner and 

in compliance with the provisions of law applicable to such operations and where such provisions of 

law conflict or are at variance with the provisions of this Agreement such provisions of law shall 

prevail. 

 

9. Save as herein specifically provided with respect to the purchase by the lessee of the Lessor's interest 

in such of the gas and oil and related hydrocarbons as are contained in the demised lands, there is 

hereby excepted and reserved to the Lessor in respect of all water, salts, minerals and other 

substances withdrawn, saved and sold or otherwise disposed of from the demised lands hereunder, a 

gross royalty of five percent (5%) of the current market value of such substances at the wellhead. 

 

10. Not to drill or operate a well within two hundred feet of any residence or barn on the said lands 

without the Lessor's consent, and when required by the Lessor to bury pipe lines below ordinary 

plough depth. 

 

11. To pay and be responsible for all damages and injuries sustained by the Lessor caused by or 

attributable to the operations of the Lessee and upon the abandonment of any well and the cessation 

of operations by the Lessee to restore the surface thereof to the same condition, so far as may be 

practicable, as existed before the entry thereon and use thereof by the Lessee. 

 

12. That upon surrendering any of its interest in the demised lands to the Lessor, it shall at its own 

expense register such surrender in the Registry Office for the Registry Division in which the said 

lands are situated. 
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THE LESSOR AND THE LESSEE DO HEREBY MUTUALLY COVENANT AND AGREE 

EACH WITH THE OTHER AS FOLLOWS: 

 

13. The Lessee shall have the right at any time and from time to time to surrender this Agreement as to 

any or all portions of the demised lands, whereupon this Agreement and all payments hereunder shall 

be terminated as to the demised lands so surrendered and the surface thereof; provided that the 

Lessee shall have no right to surrender this Agreement in respect of any portion of the demised lands 

lying within a storage area so designated by law, unless such surrender be for the whole of the 

demised lands and its entire interest under this Agreement. 

 

14. The Lessee shall at all times during the currency of this Agreement and for a period of six months 

following the termination thereof or following a surrender either in whole or in part have the right to 

remove or cause to be removed from the said lands all tanks, stations, structures, fixtures, pipe lines, 

compressors, material and equipment of whatsoever nature or kind which it may have placed in or on 

the said lands or on any area surrendered and to pull casing in wells drilled and/or operated on the 

demised lands pursuant to the terms of this Agreement. 

 

15. The Lessee may delegate, assign or convey to other corporations or persons, partnerships, 

associations and other unincorporated bodies, all or any of the powers, privileges, rights or interests 

demised, granted, leased or conferred upon the Lessee herein and may enter into all agreements, 

contracts and writings and do all things necessary to give effect to this clause. 

 

16. In case there is or shall be any tax, mortgage, encumbrance, lien, balance of purchase money or other 

charge upon the said lands which has priority to this Agreement other than the oil and gas lease, the 

Lessor hereby authorizes the Lessee to pay at its option any or all compensation and/or rents which 

shall become payable hereunder in or towards the discharge of such tax, mortgage, encumbrance, 

lien, balance of purchase money, or other charge upon the said lands and thereupon the Lessee shall 

at its option become subrogated to the rights of the holder thereof. 

 

17. Subject to its rights, if any, under the oil and gas lease, the Lessee shall not inject gas into the 

demised lands under the provisions hereof until it has offered to the Lessor the additional acreage 

rental to be paid to the Lessor in respect of its storage operations to be conducted hereunder in the 

manner hereinafter provided and until it has offered to purchased from the Lessor, as hereinafter 

provided, the Lessor's interest in such of the gas and oil and related hydrocarbons (hereinafter called 

"the petroleum substances") contained in the demised lands as are liable on the withdrawal of the gas 

so injected to be co-mingled indistinguishably therewith as to their respective volumes, or as are 

liable to be rendered commercially unrecoverable by reason of such injection or the storage 

operations to be conducted by the Lessee hereunder.  Nothing herein shall prevent the Lessee from 

and it is hereby given the right at any time and from time to time to purchase the Lessor's interest in 

any or all the other petroleum substances contained in the demised lands. 

 

18. The purchase price of any of the petroleum substances to be purchased by the Lessee under Clause 

17 hereof shall be computed as follows: 

(a) (i) 12.5% of the current market value at the wellhead of all petroleum substances commercially 

recoverable from the demised lands in liquid form, and 

(ii) 12.5% per mcf of the current market value at the wellhead of all other petroleum substances 

commercially recoverable from the demised lands down to a reservoir pressure of 50 pounds 

p.s.i.a.; 

 

 -or- 

(b) in the manner hereinafter provided. 

 

19. In the event that the Lessee desires to purchase any of the petroleum substances as provided in 

Clauses 17 and 18 hereof, it shall give written notice to the Lessor of the quantity thereof to be 

purchased, the price therefore computed as provided in Clause 17(a) and the effective date of such 

purchase.  The Lessee shall in addition state the additional acreage rental to be paid by the Lessee in 

respect of its storage operations to be conducted hereunder.  The Lessor shall within Thirty (30) days 

from the receipt of the aforesaid notice advise the Lessee that it disputes either the purchase price or 

the additional acreage rental or both of them and in default of such notice of dispute the Lessor shall 

be deemed to have agreed thereto and the same shall become final and binding upon the Lessor and 

the Lessee.  In the event that the Lessor gives such notice of dispute, such purchase price and 

additional acreage rental and any other compensation payable to the Lessor in respect of the Lessee's 

storage rights hereunder shall be determined by a board of arbitration in the manner provided under 

the Energy Board Act of Ontario and the regulations thereunder or under any act or regulations in 

amendment or substitution therefore. 
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20. Subject to the terms of any order made by the board of arbitration aforesaid, payment of the purchase 

price shall be made to the Lessor in five equal annual installments. The first payment of the purchase 

price shall be made and payment of the additional storage rental shall commence effective the date on 

which the Lessee first commences to inject gas into the demised lands or into any other lands within a 

gas storage area so designated by law with which the demised lands form a common storage pool or 

reservoir; and subsequent payments of such purchase price and storage rental shall be made on the 

anniversary dates thereof. 

 

21. All payments to the Lessor provided for in this Agreement shall at the Lessee's option be paid or 

tendered either to the Lessor or the Lessor's "agent" named in and pursuant to this clause or to the 

"depository" herein named.  All such payments or tenders may be made by cheque or draft of the 

Lessee payable to the order of the Lessor or his agent, or in cash, either mailed or delivered to the 

Lessor or his agent, as the case may be, or to the depository, as the Lessee may elect.  Payments or 

tenders made by mail as herein provided shall be deemed conclusively to have been received by the 

addressee forty-eight (48) hours after such mailing. 

 

 The Lessor does hereby appoint …..  …………………………………..…….. as his agent aforesaid, 

and ………………………………….(Bank or Trust Company), at and its successors, as his 

depository as aforesaid. 

 

All payments to the depository shall be for the credit of the Lessor or his agent, as the case may be.  

The agent and the depository shall be deemed to be acting on behalf of the Lessor and shall continue 

as the agent and depository, respectively, of the Lessor for receipt of any and all sums payable 

hereunder regardless of any change or division in ownership (whether by sale, surrender, assignment, 

sublease or otherwise) of the demised lands or any part thereof or the rentals and other payments 

hereunder unless and until the Lessor gives the notice mentioned herein.  All payments made to the 

agent or depository as herein provided shall fully discharge the Lessee from all further obligation and 

liability in respect thereof.  No change in agent or depository shall be binding upon the Lessee unless 

and until the Lessor shall have given Thirty (30) days' notice in writing to the Lessee to make such 

payments to another agent or a depository at a given address which changes will be specified in such 

notice, provided however, that only one such agent and one such depository, both of whom shall be 

resident in Canada, shall have authority to act on behalf of the Lessor at any one time. 

 

22. This agreement expresses and constitutes the entire agreement between the Parties, and no implied 

covenant or liability of any kind is created or shall arise by reason of these presents or anything 

herein contained. 

 

23. Correction of Land Description:  If the description of the Lands hereinabove contained is incorrect or 

insufficient for the purpose of registration, or if it does not include all of the lands intended to be 

described in this Lease, the Lessor hereby appoints the Lessee, the leasing agent and/or any land 

department or other authorized employee of the Lessee to be the Lessor’s power of attorney to 

correct this Lease accordingly, and the Lessor covenants to execute a new lease in the same form in 

every respect as this Lease, but containing a proper description of all the lands intended to be 

included in this Lease as aforesaid, if so requested by the Lessee. 

 

24. All notices to be given hereunder may be given by letter delivered or mailed, postage prepaid, and  

addressed to the Lessee at P.O. Box 2001, Chatham, Municipality of Chatham-Kent, Ontario N7M 

5M1, Attention: Manager, Lands and to the Lessors at ……………………………………………… 

or such other address as either from time to time may appoint in writing, and every such notice so 

mailed shall be deemed to be given to and received by the addressee forty-eight (48) hours after such 

mailing. 

 

25. Consent of Spouse, Concurrence and Grant of Mortgagee and Authority and Direction to Pay: 

 I/We,  .........  .....................................................................  being spouse of the Lessor hereby release all 

my (our) interest in the within lands under provisions of Part II of the Family Law Act, R.S.O. 1990, 

c.F-3. The Spouse (Spouses) hereby authorize and direct payment to the Lessor of all sums, payments 

herein provided for. 

… ...............  .......................................................................................................... ……………………… 

(Mortgagee or Other Encumbrancer) of the lands concur(s) to this Agreement and grant(s) to the 

Lessee full, free and unencumbered right, title and interest in and to the lands and/or the Leased 

Substances to the extent of this Agreement. The Mortgagee (or other encumbrancers) hereby 

authorize and direct payment to the Lessor of all sums, payments herein provided for. 

 

26. If the standard of measurement applicable to the transaction contemplated herein is changed by law 

to the International System of Units (SI) or any other system, all measurements provided for herein 

shall be interpreted as referring to the International System of Units (SI) or other applicable 

equivalents. 

 

27. Subject as hereinbefore provided, this Agreement shall enure to the benefit of and be binding upon 
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the Parties hereto and each of them, their respective heirs, executors, administrators, successors and 

assigns. 
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IN WITNESS WHEREOF the Parties hereto have executed and delivered these presents as of the day 

and year first above written. 

 

SIGNED, SEALED AND DELIVERED ) 

  ) 

 In the Presence of : ) 

  ) 

  )______________________________________ 

  )  

  ) 

  ) 

  )______________________________________ 

  )  

  ) 

  ) 

  ) 

  ) UNION GAS LIMITED 

  ) 

  ) 

  )______________________________________ 

  ) by its Attorney, Beverly Howard Wilton 

  ) Power of Attorney, registered November 18, 

  ) 1998 as Instrument No. 0823376. 

  ) To the best of my knowledge and belief, 

  ) the Power of Attorney is still in full force 

  ) and effect, and has not been revoked. 

  ) I am at least eighteen years of age. 

  ) 

  ) 
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SCHEDULE “A” 
 

ATTACHED TO AND FORMING PART OF THE GAS STORAGE LEASE 

AGREEMENT 
 

DATED THE ____ DAY OF ___________________, 2001 

 

BETWEEN: 

 

LANDOWNER 

And 

LANDOWNER 

 

(AS LESSORS) 

 

AND 

 

UNION GAS LIMITED (AS LESSEE) 

 

 

1. IT IS HEREBY understood and agreed by and 

between the Lessor and the Lessee that header tile shall be installed by the Lessee as 

mutually agreeable between the parties and a tile consultant.  Any damage to existing 

field tile, caused by the Lessee as a result of the use of the rights granted under this 

Agreement, shall be repaired or replaced at the expense of the Lessee; provided 

however, that the Lessor will have a tile drain consultant and tile contractor if 

required, to establish, repair or replace tile damage. 

 

2. IT IS FURTHER HEREBY understood and 

agreed by and between the Lessor and the Lessee that any permanent all weather access 

roads on the said lands for any purpose under the terms of this Agreement, shall be 

located at a site mutually satisfactory to both the Lessor and the Lessee; provided 

however, that neither party hereto shall not unreasonably withhold its approval of any 

proposed well site or permanent all weather access road across the said lands. 

 

 

 

 

Lessor’s Initials 

 

______________  

 

 

______________ 
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