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Tuesday, October 2, 2012

--- On commencing at 9:33 a.m.

MS. CONBOY:  Good morning, everyone.  Please be seated.


The Board is sitting today in the matter of EB-2012-0112, submitted by Canadian Niagara Power Inc. on May 11th, 2012.  CNPI is seeking approval for changes to the rates that it charges for electricity distribution to be effective January 1st, 2013.


The Board severed from the settlement conference the issue of whether findings and instructions established in EB-2008-0381 proceeding, which dealt with the final account balances with respect to account 1562, deferred payments in lieu of taxes, should apply to CNPI.


The parties were able to reach a settlement on all issues except for this severed issue and filed a settlement agreement with the Board yesterday.  The Board is considering that agreement and will issue its decision in due course.  The Board does commend the parties, however, on reaching a full settlement on all of the other issues.


The Board is sitting today to hear submissions on a threshold question related to the PILs issues; namely, should the Board's findings and instructions from the combined PILs proceeding and from other Board decisions pertaining to PILs be applied to CNPI.


The Board indicated in PO5 that once a determination on the threshold question has been made the issues around the quantum of the balance in account 1562 will be addressed if applicable.


My name is Paula Conboy, and I will be presiding member in today's proceedings.  Today with me is Board member Cathy Spoel.


May I have appearances, please?
Appearances:


MR. TAYLOR:  Good morning, Madam Chair.  My name is Andrew Taylor.  I'm counsel for Canadian Niagara Power, and with me is Glenn King and Doug Bradbury.


MS. CONBOY:  Good morning, Mr. Taylor, Mr. King, Mr. Bradbury.


MR. RUBENSTEIN:  Mark Rubenstein, counsel for School Energy Coalition.


MS. CONBOY:  Good morning, Mr. Rubenstein.


MS. DJURDJEVIC:  Ljuba Djurdjevic, counsel for Board Staff, and with me, on behalf of Board Staff, are Birgit Armstrong and Duncan Skinner.


MS. CONBOY:  Thank you, Ms. Djurdjevic.


Are there any preliminary issues before we get started?


Okay.  So I think the order of today, Mr. Taylor, you will go first with your submissions, followed by Mr. Rubenstein and Board Staff.  Then if you need we will break for a while, and will you be prepared to have reply submissions today?


MR. TAYLOR:  I believe so.


MS. CONBOY:  Thank you.  Okay.  Well, over to you, Mr. Taylor.

MR. TAYLOR:  Okay.  I have prepared a booklet of supporting materials.  It should be in front of you.  Is there anyone in the room who doesn't have a copy who would like one?


MS. CONBOY:  Perhaps while you are doing that, Ms. Djurdjevic, we could give that an exhibit number?


MS. DJURDJEVIC:  Yes, that will be Exhibit, I guess, J1 -- oh sorry, K --


MS. CONBOY:  K1.1?


MS. DJURDJEVIC:  No, K are undertakings.  This is J for exhibits.


MS. CONBOY:  Okay.


MS. DJURDJEVIC:  Confused me there for a second.

EXHIBIT NO. J1.1:  CNPI BOOK OF SUPPORTING MATERIALS


MS. CONBOY:  I think everybody has that in front of them.

Submissions by Mr. Taylor:

MR. TAYLOR:  Okay.  So let's begin.


We all know why we are here today.  Canadian Niagara Power had filed its rate application, and in its rate application it had originally proposed to disburse a balance in account 1562 in the amount of $1,119,030 -- oh, sorry, $1,119,031.  $1,119,031.


The letter that we filed on August 27th is at tab 1 of my booklet of materials.  And in that letter, we said that we were amending our application to remove the account 1562 disbursal proposal, and the reason being that Canadian Niagara Power is not subject to section 93 of the Electricity Act.


The reason why it's not subject to section 93 of the Electricity Act is that, unlike almost all the other LDCs in the province, Canadian Niagara Power is privately owned, it's not a municipally-owned utility, and therefore section 93 of the Electricity Act doesn't apply to it.  It's actually quite specific that it applies to municipally-owned utilities.  So therefore, we sent a letter saying we are amending our application.


I don't think there is any issue as to whether or not Canadian Niagara Power is not subject to section 93.  The Board seems to have acknowledged that in Procedural Order No. 4.  This is at tab 2 of my materials, on the second page, the last paragraph, where the Board says in the second line of the last paragraph, second page:

"The Board agrees that CNPI is not subject to section 93 of the Electricity Act."


So we are obviously here today because I think there are some parties who would disagree with Canadian Niagara Power's position as to whether or not account 1562 applies to it.


So if the Board is of the view or ultimately wants to make a decision that account 1562 does apply to Canadian Niagara Power, then the Board has to be very mindful of the legal restrictions that pertain to it.  And the legal restrictions that I am referring to are really about the rule against retroactive or retrospective ratemaking.


I don't think anyone would disagree that the Board is not allowed to engage in retroactive or retrospective ratemaking.  That's an issue that has been dealt with by the Board on numerous occasions.  It's been dealt with by the courts as well.  And I don't intend to get into the law around retroactive or retrospective ratemaking.


And just to be clear, I usually refer to retroactive ratemaking as encompassing both retroactive and retrospective ratemaking, retroactive ratemaking being, if there was some over- or under-recovery made in the past, going after those past customers and trying to right the wrong; whereas retrospective ratemaking would be, if there had been some sort of under-recovery or over-recovery in the past, then trying to right the wrong going forward with the current customers.  Both of those acts are outside the Board's jurisdiction.


I have included at tab 4 a portion of a decision of the Board, and this is from the Boniferro case, a Great Lakes Power case.  And if you turn to page -- the second page at tab 4, under the first big paragraph, there is a paragraph that starts with "we", and it says:

"We are also of the view that the Board is limited in its decision by legal precedent.  The Supreme Court of Canada has ruled on the issue of retroactive ratemaking."


And then there's some references to Supreme Court of Canada decisions.


And then on the next page there is a paragraph near the bottom, the second-last one that starts with "The Ontario Energy Board Act".  It says:

"The Ontario Energy Board Act, 1998 does not contain any provisions that deal specifically with retroactive ratemaking, and the Board is therefore not empowered to alter a final rate order retroactively."


Now, there are two exceptions to the rule against retroactive ratemaking.  The first is, a rate can be changed retroactively if it's an interim rate.  And the reason for that is because interim rates are understood by all parties to not be final rates.  They are in limbo, they haven't been crystallized, so everyone is on notice that those rates might be changed in the future.  We are not dealing with the circumstance of an interim rate.


The other exception to the rule against retroactive ratemaking is a deferral or variance account.  And I think that is what we are dealing with in this proceeding.


Amounts recorded in a deferral and variance account are also in limbo.  They are not crystallized, they are not finalized, and everyone understands that there will or could be some sort of adjustment made in the future to those balances.


So if the Board wants to order Canadian Niagara Power to disburse what it included in its rate application as an account 1562 balance, then the Board would have to look at that account and say:  Okay, obviously that's a variance account, which we agree that it is, 1562; there is no dispute there.  But the Board would have to say:  Okay, what was the purpose of that account? Was it created for the purpose of capturing PILs, payments in lieu of taxes, as well as taxes that are not PILs, non-section 93 taxes?


The Board can't go back in time and say:  We are changing the scope of that account.  If it were to broaden a deferral or variance account beyond the scope that had originally been intended when it was created, then that would be a loophole for getting around the rule against retroactive ratemaking.  It would almost be akin to the Board saying:  Well, why don't we just create some sort of general deferral or variance account that doesn't have strict rules attached to it?  And whenever we see some sort of under-recovery or over-recovery in the past, we can say that it belonged in that deferral or variance account, and therefore we can right the wrong today.


That would be an improper use of deferral or variance accounts, because it would be the ultimate loophole to the rule against retroactive ratemaking.


I don't have -- I didn't have a chance to include this in my book of accompanying materials, but I have a decision, which I am happy to share with Board Staff and the Panel and the School Energy Coalition.  All I am using it for is just to give one quote.


This is a case that was in the Court of Appeal of Alberta.  It was the City of Calgary and the Alberta Energy and Utilities Board and ATCO Gas.  And the quote that I want to read you is at paragraph 168, and what it says is:

"What if the utility, with or without the permission of the Commission, were ahead of time to set up an unrestricted all-purpose deferral account intended to last indefinitely and to permit any rate to be adjusted later because of old events?  In my view that would be tantamount to a purported repeal of section 40 and the Supreme Court of Canada decisions.  No one but the Legislature has the power to do that."


So just like you can't create some sort of general account in order to record amounts -- or in order to say past amounts should have been put in there and that's how we are going to get around the rule of retroactive ratemaking, the same logic would apply to expanding the scope of a deferral account beyond the scope that was originally intended.


So then the next step in my train of thought would be to look at account 1562 as it was created, and examine what was the scope of that account back then.  So if you would turn to tab 5 of my materials, what I have included here is a description of account 1562 from the Uniform System of Accounts which form part of the Accounting Procedures Handbook.  And this is an old description.


It's difficult to see on the very bottom right-hand corner -- you are going to have to trust me on this, but the words that are cut off are:  "Revised December 2001."  And I believe this same -- this same document might show up in the School Energy Coalition's supporting materials, as well.  But if you look at the bottom of the page, it says:  "1562, deferred payments in lieu of taxes."  It's very clear from the title what this account is dealing with, deferred payments in lieu of taxes, which comes from section 93 of the Electricity Act.


And then if you read the body under section (a), it says:

"This account shall record the amount resulting from the Board-approved PILs methodology for determining 2001..."


Blah, blah, blah, blah, blah.


The point is that it deals with the PILs methodology.  And again, Canadian Niagara Power, it doesn't pay PILs.  So my submission to the Board is that this account deals with something -- it actually is restricted to dealing with PILs, and that's evident from the title and from the language in the body of the description of the account.


Now, to understand the circumstances of the creation of account 1562, I have included some materials at tab 6 and tab 7.  And if you would turn to tab 6, this is a letter that was issued by the Board on August 24th of 2001.  And it's actually very helpful; the first paragraph provides a good description of what was happening back then in regards to the creation of this account.


And it says:

"Section 93 of the Electricity Act, which is yet to be proclaimed, provides that previously tax-exempt local electricity distributors, LDCs, will become subject to payments in lieu of taxes, PILs, commencing October 1st, 2001.  When proclaimed, the first PILs instalments will be due October 31st, 2001, which necessitates that LDCs ascertain the final and ratemaking implications of this rapidly approaching requirement.  It would therefore be expedient to establish a method for dealing with PILs for ratemaking purposes in advance of the proclamation of section 93 to enable LDCs time to consider their particular circumstances and to take account of various options available to them."


So the methodology that was created was account 1562, and it was created clearly from this paragraph to deal with these new requirements that were coming into place as a result of section 93 of the Electricity Act, this new requirement to start paying payments in lieu of taxes, since MEUs, municipal electricity utilities, they never paid taxes in the past.  They were always exempt from paying taxes – which is very different, by the way, from Canadian Niagara Power's circumstance.  This was a utility who had been paying taxes under the Income Tax Act for decades.


Another good description of what happened back then is at the next tab, on the second page, and this -- sorry, this is a submission from Board Staff that was made in the combined PILs proceeding, EB-2008-0381.  And if you look at paragraph 6, it says:

"In December 2001, by issuing a revised Accounting Procedures Handbook, the Board authorized the establishment of account 1562, a deferral account to be used by electricity distributors related to the payments they had to make to the Ministry of Finance in lieu of taxes, PILs."


Clearly that suggests that, or it states that account 1562 was created for the purpose of recording PILs.


The other thing that's very important to remember in this case is that Canadian Niagara Power has been filing its triple-R filings for years, recording and record-keeping filings.  And whenever it did, there was always a space to include a number -- how much are you recording in your account 1562 -- and Canadian Niagara Power always put the number zero in that, in that cell.


I would think that almost every other utility in the province would have included some number, and I can understand that the Board would have said to itself, Okay, we understand that other utilities that are recording some number in those triple-R filings in their account 1562 account, we don't know whether or not that number is correct.  We are going to deal with it in a future proceeding, which was the combined PILs proceeding, but the Board certainly would have known from that zero provided by Canadian Niagara Power that it wasn't using account 1562.  It wasn't a matter of recording the right number; it simply wasn't using account 1562.


So for years, Canadian Niagara Power made these filings, and we know that the Board considered those filings because the Board has a statutory obligation to review all deferral and variance accounts on an annual basis.  And that statutory obligation comes from section 78, 6.2 of the Ontario Energy Board Act, and I have produced that at tab 14 of my materials.


So my submission to the Board is that the basis for account 1562 was to deal with this new requirement that MEUs were facing, this new payments-in-lieu-of-taxes requirement.  It was a new regime for them, and the Board, in response to this new requirement, created this deferral account, this mechanism, to deal with those payments because time was short.  The deadline was approaching for issuing rates back in March of 2002, and utilities just weren't familiar with this type of expense.


So what does the Board do?  It creates this mechanism.  It doesn't treat it like other expenses where, Okay.  We are going to look at your expenses, and in those days rates were based on historical expenses.  We weren't using future test years.


But utilities didn't have any historical data with regards to their taxes, because they weren't paying taxes, so it made sense for the Board to make sure that there was some sort of pass-through of this expense.  There wouldn't be over-earnings or under-earnings, so that there would be some sort of pass-through to create this mechanism, and to do that mechanism it created 1562.


If you look at the Accounting Procedures Handbook as it was back then, clearly 1562 dealt with PILs, it didn't deal with non-PILs.  It could have said, This is for deferred payments in lieu of taxes as well as income taxes, but it didn't say that.


So based on that information, on those circumstances, and based on the fact that CNPI had been filing its

triple-R filings for years, demonstrating that it wasn't using that account, and the Board had been aware of that circumstance, and it never came up, it was never questioned, I think that it's apparent that 1562 simply doesn't apply to them, and I think that it would be -- I think it would be outside the Board's jurisdiction in this case to say, Well, we think it should have applied to them, because the Board can't say, You know, it should have applied to them, so we are going to change today what should have been recorded in the past, because that would be retroactive ratemaking.


What the Board needs to do in this case, with all due respect, Madam Chair, is to look back and say, What did that account record?  What was its intended purpose?  What were the rules in place at the time?

And looking at the Accounting Procedures Handbook, my submission is that the rules in place were rules that dealt with PILs, not income taxes.


And subject to any questions, those are my submissions.


MS. CONBOY:  Thank you, Mr. Taylor.


MS. SPOEL:  I just have one question, I guess, for -- just to clarify what happened here.  Why -- and I realize this might just have been an error, but if there was nothing recorded in 1562, which I accept that the balances filed with the triple-Rs over the years were zero, why would there have been a calculation in the original application of some amount owing to customers?  Like, where did that come from?


MR. TAYLOR:  Okay.  That's a good question.  The answer is that in the combined PILs proceeding the Board's decision said that, you know, We have come up with these principles that are going to apply to all LDCs, and going forward, LDCs, when they come up for their next IRM or their cost-of-service application, are going to have to use the Board's SIMPIL model, the Board's methodology for calculating deferred PILs, and what happened was Canadian Niagara Power, following that direction, used the methodology, the SIMPIL model.  It used the methodology to calculate what would be owing in account 1562.  It filed it with its rate application.


It was only after the rate application was filed where I was more involved and there was a closer examination of the evidence by me, as well as an examination of the combined PILs decision, that I became aware that this wasn't really a straightforward issue, that there is no requirement, since they are not a section 93 utility, for them to record a balance.  So it was mistake.


And what tipped me off really was -- and this is included at tab 1 of my materials -- was a section that was in -- or a part of the decision in the combined PILs proceeding, and this is at the bottom, the bolded area of my letter of August 27th, 2012 at tab 1 of my materials, where the Board wrote:

"As originally stated in the notice of hearing, any costs awarded in this proceeding shall be paid by all rate-regulated electricity distributors that are required to pay PILs taxes under section 93 of the Electricity Act.  Cost awards will not be recovered from..."


And then jumping down to the next bolded section:

"...distributors that are not subject to PILs under section 93 of the Electricity Act..."


And then at the very bottom, the bolded section includes Canadian Niagara Power as one of those utilities.


MS. SPOEL:  So these balances came from the application of a methodology, as opposed to an examination of what was actually in account 1562.


MR. TAYLOR:  That's correct.


MS. SPOEL:  Okay.  That is really what I wanted to clarify.  Thank you.


MS. CONBOY:  When the rates -- CNPI's rates were set in 2001, did the company -- how did the company calculate the tax allowance that went into those rates?  And should this Panel look at that when it's considering this issue?


MR. TAYLOR:  Well, that's another good question.  This isn't --


MS. CONBOY:  I am glad we are asking good questions this morning.


MR. TAYLOR:  This isn't a clean situation.  I wish it were cleaner, but it's not.  Back in 2002 -- and, well, in 2002 was the year that PILs proxies were included in rates.  For 2001 there was a stub period, and then in 2002 for the year.


The methodology for filing rate applications in 2002 was the use of rate adjustment model.  It was a mechanistic approach, very different from the approach we apply today with cost-of-service applications.  The RAM model essentially had a slot in it for PILs.


So if there was any way for Canadian Niagara Power to recover tax costs in its 2002 rate filing, the only way it could have done that was by including an amount in that cell for PILs, because that was the only way it could have done it under the RAM model.


So that's what it did.  It had a tax amount approved in its rates in 2002.  I don't have that decision with me here today, but it does say in that decision 2002 PILs proxy is X, it says 2001 PILs proxy is Y.


However, the way it went back then was, was that it was almost a cookie-cutter approach, in that, because every other LDC pretty much was filing -- was subject to section 93 of the Electricity Act, they were including PILs amounts, and the decisions that came out of the Board, they all look the same, because there was this assembly-line type of cookie-cutter approach that was being used by the Board.


So there was no consideration by the Board back then as to, Well, this is a different type of expense.  This is a tax expense, not a PILs expense.  And so what ended up happening was you received a decision that says -- or we received a decision that said, Your PILs proxy is X, but the Board had no jurisdiction back then to say, Okay.  You are subject to PILs just because we were calling it a PILs proxy.


It effectively was their tax amount that was built into rates, and without that they would have recovered no tax amounts in their rates.


So I understand that it's messy, but based on the methodologies that were in place with the RAM model, that's how CNPI recovered its tax expenses through its 2001 -- or 2002 rates.


MS. CONBOY:  Thank you.


Mr. Rubenstein?


MS. DJURDJEVIC:  Actually, Madam Chair, Mr. Rubenstein and I had discussed about Board Staff going next, unless he would like to proceed, because I am also going to request about a 20-minute recess.  As you might imagine, some of the submissions and material that were presented by Mr. Taylor were first, you know, presented to everyone this morning, and some issues were raised which weren't anticipated and I would like to address.  I would only need about 20 minutes to copy a case and bring that.


So in light of that, if Mr. Rubenstein is prepared to go and would like to go, we can continue on.  Or if we would like to take a break and then have Staff make submissions, followed by SEC, I am in your hands.


MR. RUBENSTEIN:  I can go.  I mean, my -- I had asked to go second just because, well, I don't know what Board Staff is going to say, and I would like to respond.  Looking at their brief, I may want to respond to some of the things which I think they may say so, that is why I had asked if I can go after Board Staff.


MS. CONBOY:  Okay.  Well, why don't we take 20 minutes?  I you go ahead, Mr. Rubenstein, Ms. Djurdjevic, you are still going to need 20 minutes?


So we will break for 20 minutes and we will be back at 20 after 10:00.


--- Recess taken at 10:05 a.m.

--- On resuming at 10:32 a.m.


MS. CONBOY:  We are ready to go, Ms. Djurdjevic?  Thank you.
Submissions by Ms. Djurdjevic:

MS. DJURDJEVIC:  We are, Madam Chair.  Thank you for the brief recess.  We think it will be a more helpful and productive discussion to have all the material before the Board.


I have put a compendium of -- or rather, a book of authorities and documents for Board Staff, which I would like to make Exhibit J2.

EXHIBIT NO. J2:  BOOK OF AUTHORITIES AND DOCUMENTS OF BOARD STAFF

MS. DJURDJEVIC:  During the break I copied some cases which are attached to tabs that I would like you to just insert after tab 6 in Exhibit J2, and those will be tabs 7, 8, and 9.  Hopefully that will keep things neat and simple.


MS. CONBOY:  Thank you.


MS. DJURDJEVIC:  So the Board has heard this morning a good history and background from Mr. Taylor with respect to the evolution -- well, or rather, the history of the account 1562, PILs account.  I will add on to that by discussing how that account evolved from its original manifestation in the Accounting Procedures Handbook which was quoted, but before that I would like to just point out that CNPI is not the only distributor that is not subject to section 93 of the Electricity Act.  I would like to specify that the other utilities which are not subject to paying PILs -- not exempt from section -- account 1562 but exempt from paying PILs under section 93, those are the First Nations distributors, Hydro One Remotes, Hydro One Networks, Hydro One Brampton Networks, Algoma CNPI, of course, Cornwall, and Dubreuil Forest Products, a very small distributor.


When the Board -- after the Board specified in the Accounting Procedures Handbook the methodology for account 1562, it expanded and developed its policy with respect to the items that were to be included in that account.


In April of 2003 the Board issued an FAQ that provided guidance to distributors with respect to recording variances in account 1562.  That FAQ is in tab 1 of Board Staff's documents, and I would like to turn the Panel's attention just to page 1 and read the last two paragraphs on that page, which specifically states that:

"The following guidance with respect to accounting entries in the PILs account also apply to utilities which pay the non-section 93 income and capital taxes and which use the SIMPIL model to determine the amount of income and capital taxes that they can recover from customers.  The acronym PILs used in the following guidance stands for 'payments in lieu of taxes', section 93 taxes, and for utilities which actually pay income and capital taxes, PILs may be read to be such income and capital taxes paid to tax authorities."


Hence, in Board Staff's view, it is abundantly clear from this FAQ that the Board's policy was that account 1562 is applicable to both distributors that pay PILs in accordance with section 93, as well as those that pay taxes to tax authorities.


The FAQ instructions clearly indicate the Board intention that the acronym PILs is applicable to any tax proxy calculation for the purpose of calculating distribution rates, regardless of whether the distributor is subject to section 93 or not.


Board Staff submits that following the Board guidance CNPI should have recorded balances in account 1562.  Staff submits that distributors were well aware that the Board intended that all rate-regulated distributors use account 1562 to record variances, and that this account would be reviewed by the Board to ensure the proper methodology was applied before allowing disposition of the account.


So the next step in the evolution of the PILs account I would like to discuss is the combined PILs proceeding.  In November 2008 the Board commenced a combined proceeding.  That's EB-2008-0381.  And that was to determine the accuracy of the final account balances with respect to account 1562 for certain distributors that had filed 2008 and 2009 applications.


The Board's intention, as communicated in the notice of the combined proceeding, indicated that the decision that resulted from the combined proceeding would be used to determine the final account balances for account 1562 for the remaining rate-regulated distributors.


On June 24th, 2011, the Board issued a decision and order in the combined proceeding, and it directed the named applicants in that combined proceeding to reflect the findings and approved settlement agreement in the SIMPIL models.  And SIMPIL models, just to pause for the benefit of those who don't know, stands for "spreadsheet implementation model for payment in lieu of taxes".


The Board stated its expectation that the decision resulting from the combined proceeding would be used to determine final account balances for remaining distributors and indicated that each remaining distributor would be expected to apply for final disposition of that account with its next general rates application, either IRM or cost of service.


Now, within the combined PILs proceeding there was a motion on a threshold issue.  The Board had to consider the question of whether Bill 210 restricted the Board's ability to make adjustments to account 1562 balances.  And in the decision issued December 18, 2009, the Board concluded that it did have the authority to review account balances across the entire period, including during the Bill 210 period.


In the threshold motion decision, the Board noted that it had issued instructions and guidance on many subjects pertaining to account 1562.  The tab 2 is a copy of the threshold motion, and I would -- if you wouldn't mind turning to page 6, I would like to refer to a statement the Board made.  It's the second-last paragraph, second sentence in, that talks about the various forms of direction the Board gave Board direction, in the form of letters from the Board Secretary, the Accounting Procedures Handbook, and the associated FAQ, and the SIMPIL model, all provided direction to distributors.  The Board finds that it would be inappropriate to review those changes now or the methodology itself with a view to making retrospective changes.  While those instruments were not the result of a rates proceeding, they were all sanctioned by the Board and formed the directions under which distributors were expected to operate.

So in Board Staff's view, the threshold motion decision clarified that the purpose of this account was to record differences between what was included in rates and what was collected from ratepayers through rates and for some level of true-up between the amounts in rates and the amounts that were actually payable.


The Board also indicated in the threshold motion -- this is on page 4, under the heading "Board findings", second paragraph.  There is a discussion about whether this is a -- reviewing account 1562 is a prudence review.  And the Board states:

“Some parties have described this as a prudence review.  It is not a prudence review in the sense of determining whether expenditures were prudently incurred; rather it is a prudence review in the sense of ensuring the accuracy of the accounts and whether the amounts placed in the accounts were calculated in a manner consistent with the Board's methodology as it was established at the time."


It's also worth pointing out, as the Board did in the threshold motion, that there was no significant disagreement by any of the parties in that proceeding on this point; that is, the Board's authority to review account 1562.


In Board Staff's submission, this type of prudence review of account 1562 is equally applicable to both distributors that are subject to section 93 of the Act, as well as non-section 93 distributors.


MS. CONBOY:  Excuse me, I wonder if I can interrupt you for a minute.


MS. DJURDJEVIC:  Certainly.


MS. CONBOY:  Was CNPI a party to that proceeding?


MS. DJURDJEVIC:  It was not.  The combined proceeding actually had only three named applicants who had applied to dispose of their PILs accounts as part of their 2008 and '09 applications.  The Board combined -- so looked at those three applicants' evidentiary records as part of arriving at the -- its ultimate decision in the combined proceeding.


MS. CONBOY:  Okay.  So the parties to that combined proceeding, there was no disagreement there, but that didn't involve CNPI.


MS. DJURDJEVIC:  Yes, fair enough.


MS. CONBOY:  Thank you.


MS. DJURDJEVIC:  Yes, I should make it quite clear that before today's -- before the -- CNPI's application, I don't believe there is any record anywhere of any party objecting to the application of the FAQs or the -- you know, taking a very narrow, restrictive approach of the PILs account, but I will leave that to Mr. Taylor to address in reply.  But I do believe this particular case is the first of its sort.


I would like to make some submissions, more of the legal nature, with respect to the Board's authority to make policy.


The April 2003 FAQ, of course, are not part of regulations or rules or statute or legislation.  It is part of Board policy, however, and it should be applied by the decision-maker in this particular proceeding.  It is a well-established principle of administrative law that tribunals such as this Board have the authority to make policy and to indicate to the public, and in particular the entities that it regulates, that it will apply certain principles when making a decision on a given matter.


The Supreme Court of Canada, in a case that's at tab 3, way back to 1977, made this abundantly clear.  I will just take a minute to quote from -- well, I will just paraphrase from what Justice Laskin said, because the actual quote is a little longer.  But it's at page 628.

“The issue that arises… is whether the Commission or its Executive Committee acting under its licensing authority, is entitled to exercise that authority by reference to policy statements or whether it is limited in the way it deals with licence applications to… conformity with regulations.  I have no doubt that if regulations are in force which relate to the licensing function they would have to be followed even if there were policy statements at odds with the regulations.  The regulations would prevail against any policy statements.  However, absent any regulations…”

The question is: 

“Is the Commission… precluded from announcing policies upon which it may act when considering any such applications?”


And then further on, the Chief Justice concludes:

“In my opinion, it was eminently proper that [the Commission] lay down guidelines from time to time…  The guidelines on this matter were arrived at after extensive hearings at which interested parties were present and made submissions.  An overall policy is demanded in the interests of prospective licensees and of the public… and there is merit in having it known in advance."


So the -- within the administrative law jurisprudence, I would submit that the Board's FAQs on various topics are admittedly non-binding declarations of policy that indicate how the Board will consider certain matters; in this case, the use of account 1562.


MS. SPOEL:  Can I just ask a question about the status of the FAQs?  Are the FAQs -- I should probably know this, because I was member of the Board at the time, but I don't remember back to 2003.  Were the FAQs approved by the Board itself, or are they issued by Board Staff?  Do you know what the status is or status was of those particular FAQs?


I know the Accounting Procedures Handbook is approved by the Board, but I am not sure about the FAQs.


MS. DJURDJEVIC:  Honestly, I do not know with respect to the FAQs.  I will make some inquiries and find out in this particular case whether it was put out by Staff or approved.


MS. SPOEL:  I know it says "Ontario Energy Board" at the bottom of the page, but that doesn't necessarily tell us whether it was actually approved by the Board itself or whether it is a Staff document.


MS. DJURDJEVIC:  Yes, okay.  I understand.


MS. SPOEL:  Thank you.


MS. DJURDJEVIC:  Just sort of continuing on the point of what is the value or what is the nature of FAQs, they are one form of policy statement that a tribunal can use.  Others, you know, you can use the words “directives”, “guides”, “manuals”, “pamphlets”, “guidelines” and so forth.


Whatever they are called, the essential nature of these declarations is that, one, they're not legally enforceable in themselves, but they are created to assist the decision-maker, such as the Panel today, in the exercise of its discretion.


It is not intended to -- it's an established principle of administrative law that a policy cannot bind a panel hearing a particular case, and it cannot fetter your discretion in hearing and in deciding the matter before you today.  Policy generally should not be applied by a decision-maker without a full hearing on the merits of the case.


And there is an authoritative text on administrative tribunals at tab 4 of Staff's compendium.  It's Messrs. Macauley and Sprague.


And if you turn to the page 611, I won't read extensively from it; I have tried to highlight a several points, but –- sorry, page 611, the third paragraph, starting with the words "in actual practice," the authors state that:

“In actual practice, most tribunals and tribunal panels will usually follow their own policies unless it can be shown that the facts before the tribunal are not those which are consistent with those facts underlying the policy statement.  Therefore, those coming before the tribunal can expect that many cases presented to the tribunal will be treated in some predictable fashion, provided that the facts are consistent with the ambit of the policy and so long as the persons appearing before the tribunal are given a fair opportunity to present their position and argument relative to the facts."


And skipping down to the next paragraph:

“It is through creating policy in advance of matters coming before the tribunal that the public is given an opportunity to assess the likely outcome of one's own application, as well to have an opportunity to input into the tribunal's policy-creating procedure."


And then go on another couple paragraphs, more of the same.


But in Board Staff's submission, the 2003 FAQ clearly signalled to the industry how the Board would treat account 1562.  And further, in the present case, there does not appear to be any compelling reason for the Board to deviate from its policy.


CNPI has not, in our submission, presented any facts as to why it should not be required to use account 1562 to record variances between amounts recovered from ratepayers and amounts actually paid to tax authorities.


We have heard their submission that they consider account 1562 was only to be used for taxes, but as I will explain a little further on, there are various -- that account was used not just for section 93 PILs taxes; there's various other calculations and variances and amounts that went into that account that CNPI should have

-- for which CNPI should have used that account.


As we have heard, in its original application CNPI sought to refund the credit balance of 1.1 million and then changed its position in August of this year.  However, as we have indicated, Board Staff points out that CNPI did use the SIMPIL models and the PILs 1562 continuity schedules, as well as other supporting documentation for disposition of account 1562.  It's Staff's submission that it had been CNPI's intention to use account 1562 for the purpose of true-up, at least until August 2011 when they wrote to the Board and withdrew that part of their application.


Now, Board Staff believes it would be helpful to the Panel to briefly discuss the broader policy context for the Board's treatment of taxes for other non-section 93 electricity distributors, in order to demonstrate that this account was not intended to be used only for PILs taxes or only by section 93 -- entities subject to section 93.


The first example I'd refer to - actually my only example, but it's a good one - is Hydro One Brampton.  Hydro One Brampton is a non-section 93 distributor.  It had filed in its 2011 cost of service application -- the decision of which is contained at tab 7, or at least an excerpt of it.  I am not going to read from it at length except to direct the Panel to page 46, where the Board makes its findings and clearly indicates that when Hydro One Brampton filed for disposition of this account, the evidence they filed addressed both the tax impact of changes in regulatory asset balances and the excess interest expense clawback.


The point is that what Hydro One Brampton recorded, as most every other distributor did, in account 1562 are items that did not pertain to PILs.  So, you know, the restrictive interpretation that CNPI would have the Board take, going back to the original 2001 pronouncement -- or statement of the Accounting Procedures Handbook, this is what, you know, the account is for, simply has not played out in practice.


And starting from when the Board clearly indicated what, you know, what amounts and what items are to be recorded in this account, and then the fact that it became an established practice in the industry, that that is how the account is to be used.


MS. SPOEL:  In the Hydro One Brampton case, did Hydro One Brampton or any other party raise any issue about the applicability of account 1562 to them or their status under section 93 as -- or as not being subject to section 93?  Was that an issue that was argued?


MS. DJURDJEVIC:  I have not reviewed the record of that proceeding to see what the submissions were, but in the reasons for decision there wasn't any reference to any party that made arguments about the applicability of the account, but in that something --


MS. SPOEL:  I think Ms. Conboy and I were the Panel --


MS. DJURDJEVIC:  Okay.


MS. SPOEL:  -- in that case, and I don't recall that argument being made, but --


MS. DJURDJEVIC:  Yes.


MS. SPOEL:  -- I just wanted to find if you were aware of that.


MS. DJURDJEVIC:  Okay.  We can look into that as well.


MR. TAYLOR:  If I can be of assistance --


MS. SPOEL:  Because if it wasn't raised, then it's not really -- perhaps there's not -- well, if it wasn't raised, then there is no decision on it, I guess would be my view on the issue.


MS. CONBOY:  Mr. Taylor?


MR. TAYLOR:  Just to be of assistance, I have reviewed the record, and the issue was not raised in that proceeding.


MS. CONBOY:  Thank you.


MS. DJURDJEVIC:  Thank you, Mr. Taylor.


I can advise the Board that Hydro One Brampton's position was that it recorded balances in account 1562.  They indicated to the Board they are recording balances in this account which do not pertain to payments in lieu of taxes.  The balances include clawback of tax benefits received and some other -- the other items that were discussed in the 2011 cost-of-service decision.


So in the 2011 cost-of-service decision the Board said, Well, you know, we are not going to approve a disposition of this account now, because there is going to be a combined proceeding that's going to inform everybody, you know, what the methodology, correct methodology, is.


In the 2012 IRM application made by Hydro One Brampton, which is at tab 8, the Board did approve disposition of that account, again with its -- with the items that it contained over and above PILs taxes.


So we -- Board Staff has referred the Panel to the Hydro One Brampton decision.  We believe it's notable because it's an example of the Board applying its policy from the 2003 FAQ and -- and to a non-section 93 electricity distributor.


We also refer to this case as an example of the general acceptance in the industry of the Board's policy that use, review, and disposition of account 1562 was applicable to non-section 93 distributors.


There was no dispute in that case or in any other case prior to the present one that the PILs methodology extended to non-section 93 distributors.  In Board Staff's view there is an overarching, consistent policy for how the Board has dealt with variances between tax amounts included in rates and the amounts actually paid, whether the mechanism is a Z factor treatment, as in the case of gas and electricity companies under an incentive regime or variance accounts, such as 1562, to deal with PILs or taxes.


In fact, the Board's policy with respect to electricity distributors and the true-up of tax amounts was informed to a great extent by its policy in respect of gas distribution companies.


Hence, Board Staff believes it may be useful to very briefly examine how taxes have been treated over time for Enbridge Gas and Union Gas, since these companies, like CNPI, are privately owned and pay taxes to Revenue Canada.


As parties may be aware, prior to 2007 Enbridge and Union Gas's distribution rates were largely set based on cost-of-service regulation.  Under that regime the distributors would include into base rates an income-tax allowance based on the information known at the time of filing.  Any change in tax rates where applicable would be factored in the next cost-of-service application.


Starting in 2007 the Board approved a five-year IRM mechanism for both Enbridge and Union.  And there was an interesting case -- I guess probably the first one to deal with this issue was the combined proceeding of Enbridge and Union applications.  It's at tab 9 of the Board's compendium, and I will just reference it for the record:  EB-2007-0606 and EB-2007-0615.


Now, in that case -- and I will just refer you to the page number, although I won't quote at length from it -- pages 8 onwards are the Board's findings.  But in -- briefly, the issue -- the Board had to consider two issues, and the first one was, it had to opine on whether a series of tax reductions applicable during the IRM plan terms should be passed on to ratepayers through a Z factor adjustment, and the key consideration was the extent to which changes in tax rates that occurred during the IRM plan term would be captured in the inflation factor.  The second issue considered in that combined proceeding was whether an adjustment to Union's 2007 base rates should be made for tax rates that became effective in 2007.


The Board accepted that tax reductions will flow through the inflation factor over time, but it also recognized that this process could take -- there is a significant time lag involved, and the Board determined that 50 percent of the tax reductions should be treated as a Z factor.  And with respect to the second issue, the Board also approved that 50 percent of the tax reductions for 2007 be subject to Z factor treatment.


So the Board Staff refers to this decision because it is the model for the incentive regulation mechanism for electricity distributors, as far as tax treatment is concerned, and the Board's report on third generation incentive regulation, as well as its supplemental report, which are at, just for your reference, at tabs 5 and 6 of Staff's compendium, and in both of those reports the Board indicates that the Board would be informed by its decision in the combined gas-distributor application, in which tax changes will be considered as a Z factor and any savings that result would be shared with ratepayers.


While Board Staff acknowledges that this motion is to determine the threshold question of whether the Board's findings and instructions from the combined PILs proceeding and from other Board decisions pertaining to PILs should be applied to CNPI, and the motion is not intended to deal with quantum, Board Staff believe it's helpful to specify the account 1562 methodology.


In the event the Panel hearing this motion decides that the PILs methodology is applicable to CNPI, as the Board submits -- or as Staff submits it should be, then the next step in the process will be to quantify the amount in account 1562.


The PILs account 1562 methodology tracks variances in three distinct categories:  First, the difference between what was included in rates and the calculated amount of PILs billed to customers; secondly, accounting for changes in tax rates, capital tax exemptions, and other changes in rules and legislation; and thirdly, comparing specific line items contained in the proxy to the actual costs that are reported in tax returns for the same items.  The differences, if included in the methodology, trigger true-up amounts, which is are tax adjusted.


So that's the Board Staff's primary position, that the Board should find that this account should have been used by CNPI and these are the amounts that they should have recorded there.  However, in the alternative, in the event this Panel decides the threshold question in the negative and decides that the PILs methodology is not applicable to CNPI, then Board Staff submits that, based on the Board's decision in the combined Union/Enbridge proceeding, CNPI should at a minimum capture in account 1562 the effect of changes in tax rates, capital tax exemptions, and other changes in rules and legislation that occurred from 2001 to 2006.


That's, however, the alternative submission.  In Board Staff's view, though, the preferable approach should be to find that the Board policy specified in the April 2003 FAQ should be applied to CNPI, because that is the approach that promotes consistency and predictability and promotes or serves the public interest.


Those are our submissions, subject to any questions from the Panel.


MS. CONBOY:  Thank you.


MS. SPOEL:  Ms. Djurdjevic, just going back to your alternative submission, and I don't want to get into the quantum and so on at the moment, but I am just wondering, since CNPI paid actually -- the taxes actually paid are consolidated among different parts of their business, how would -- as a practical matter, how would they be now able to quantify -- and taking on its face that they didn't actually record anything in account 1562 between 2001 and 2006 -- how would they, as a practical matter now, be able to go back and estimate and record amounts related to things like changes in tax rates and capital tax rates, that, when it's part of a larger integrated business and it's six, 10-plus in some cases, years after the fact?


Is that a practical proposition -- as a practical matter, is that a reason proposition?


MS. DJURDJEVIC:  In Board's Staff submission, it is reasonable and practical.  I mean, somehow CNPI was able to, in its original application, provide some amounts, some calculations.


I am not the expert on that matter.  I trust that Mr. Taylor, maybe in his reply argument, may have some submissions either to the effect that it's absolutely impossible for them to do that, or that, you know, there may be a mechanism.  And if -- again, it's -- I think this motion isn't about dealing with quantum or perhaps even the mechanics for exactly how that would be achieved.  That may be a next step in this proceeding, depending on --


MS. SPOEL:  But you're suggesting -- I think your submission was that, as an alternative, this account should have been used for other tax things.  And I would just like to figure out how, after the fact, that could -- that could actually be accomplished.


I think the numbers that they originally filed in their application kind of fell out of applying the methodology that was provided in the combined -- in the decision in the combined proceeding.


So there was sort of a formula, and that's what happened as a result of the application of that formula to their numbers, keeping aside whether or not it applied to them.


That's the primary issue, I think.


Now you are suggesting that, as an alternative, they ought to have been using that account for something else, and I am just wondering where in the Accounting Procedures Handbook or anywhere else it says that, as a matter of Board policy, that that account was to be used for other things.


I think that the cases dealing with the gas companies were different.  They don't have account 1562; they have a different tax regime.  So how would they now, after the fact, be able to go back?


MS. DJURDJEVIC:  In terms of the technical aspects, I unfortunately cannot answer that to -- I can't do you any justice to the issue.  I can discuss with Board Staff on the next break and, you know, there are people far wiser, more knowledgeable about this subject than myself.


MS. SPOEL:  I think we will accept it as an --


MS. DJURDJEVIC:  Undertaking of sorts?


MS. SPOEL:  No, I think we will take it into account.


MS. DJURDJEVIC:  Right.  Okay.  Thank you.


MS. CONBOY:  Ms. Djurdjevic, you had mentioned in your submission a general acceptance in the industry of the Board's policy on the use of account 1562.


Can you explain to me what you mean by "general acceptance in the industry"?  Are you talking about the distribution sector, 98 percent of which is municipally owned, and there is no issue?


Can you help me a little bit more with what that means?


MS. DJURDJEVIC:  You are quite right, Madam Chair, that, obviously, 98 percent, which are municipally owned utilities, are going to accept that this account applies to them without question.


And in fairness, I did only refer to the Hydro One Brampton case, but, you know, Hydro One is a fairly sizeable entity in the industry, and our submission, if they accepted that this the account is to be used for things other than section 93 PILs taxes, and there were -- throughout this, the proceedings up to this one and the combined PILs proceeding, I have not been able to find anything on the record that challenges the Board's 2003 FAQ as Board policy, or in the Board's decision to -- or the Board's policy from 2003 going forward, that amounts other than PILs taxes are included in this account.


So from that, I felt comfortable enough to say that there is -- and it is accepted, you know.  We haven't had a hue and a cry from the industry that this is unfair or unjust in any way, and I would submit that there has been an acceptance in the industry that -- of the Board's policy.


MS. CONBOY:  And are we at a -- just a couple more questions -- are we at a point where we are looking -- that the Board needs to consider perhaps a hierarchy of instruments?


So we heard Mr. Taylor talk about the -- CNPI's decision in 2002 or 2003 with respect to the PILs proxy, and then we have got the APH, which I believe was 2001, that talks about what goes into 1562.  And then an FAQ that says:  Well, there's a few other things that ought to go in there, or this expands to companies other than section 93 companies.


Is the Board faced with having to look -- and then I will add the combined proceeding -- are we having to look at how we deal with if they contradict which one takes precedence?


MS. DJURDJEVIC:  I would submit there is no contradiction.


In terms of any hierarchy of instruments, general administrative law principles, you know, at the very top of the food chain, if you will, or legislation, regulation, rules, you know, the very hard law, binding instruments that tribunals issue or are subject to.


Secondary are the policy statements.


Now, I would not distinguish between the Accounting Procedures Handbook or the FAQs.  It's part of the Board's job, to put it quite simply, to clarify and expand on and develop the principles and guidelines that are to be applied.


There is no way that the Accounting Procedures Handbook or any regulation could deal with the contents and methodology of account 1562 with the level of detail and careful consideration that Staff puts into these policy statements to assist the public, to give them plenty of notice how it interprets and how it intends to deal with these issues going forward.


So in terms of, you know, was the accounting -- and nor do I see a contradiction between the Accounting Procedures Handbook and the FAQ.  The FAQ just expands and develops further on the APH.  Nowhere is there any regulation or rule that says either section -- non-section 93 distributors are completely exempt from all aspects of account 1562.


If there was such a regulation, as Justice Laskin mentioned in the Capital Cities case, if there was such a regulation, absolutely it would trump any policy -- tribunal issues.  Regulations and rules always take priority.


In this case, there wasn't.  Nor was there any regulation or rule that said the contents or the items that are booked to account 1562 are strictly those amounts that entities are paying in lieu of taxes.  So if you are paying regular taxes, then none of this applies to you.


That's not the story of the evolution of the PILs account.


If there was, it would make everybody's lives simpler, I think, but that's not the case.  I mean, the task is left to Board Staff to develop principles and policies.


MS. CONBOY:  Thank you.


Mr. Rubenstein?

Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Thank you very much.  I have two principal submissions to make.


The first is simply that account 1562 applies to CNPI.


And the second principal submission is, if the Board doesn't agree with that, that the Port Colborne service territory -- so a portion of CNPI -- account 1562 applies to that portion.  And I will get into the specifics how I think it's important to -- if the Board doesn't agree that 1562 broadly applies to CNPI, that a portion of it does because of the particular nature of the transaction with Port Colborne, at a time Port Colborne was a municipally owned distributor.  It had set up an account 1562, and it had set rates based on it.


But first, broadly, with account 1562, I think it's important to actually read what account 1562 says.  And I have provided a compendium of documents, if I can get that marked.


MS. DJURDJEVIC:  That will be Exhibit J3.


MS. CONBOY:  Thank you.
EXHIBIT NO. J3:  SEC COMPENDIUM OF DOCUMENTS


MR. RUBENSTEIN:  Because I think at its broadest level it's a discussion of what was meant by account 1562, and the best way to look at that would be not only looking at the wording of the account in the -- Accounting Procedures Handbook, but the associated documents that came from it -- some of it has already been referenced -- and the actions of the Board subsequent to that.


And if we look at account 1562, on page 10 of my materials, it says, under "deferred payment in lieu of taxes":

“This account shall record the amount resulting from Board-approved PILs methodology for determining the 2001 deferral account allowance and PILs proxy amounts determined for 2002 and subsequent years."


I just stop there.  It does not say that this account shall record the amount resulting from Board-approved PILs methodology for only distributors who are now subject to section 93.  I think it's important, because Mr. Taylor at the end of his remarks referenced that in the 2002 rate adjustment CNPI's rates were adjusted using the PILs methodology, and it in essence got that benefit, that before it didn't -- in its rates there was no amount for these sort of PILs amounts, and then at the rate adjustment the PILs methodology was used, and I think that's very important to this, and I think that would be the first thing I would say.


Further, it says:

“The amount determined using the Board's approved PILs methodology will be recorded equally over the applicable PILs periods (e.g., the 2001 PILs deferral account allowance), be recorded in three equal instalments in October, November, and December for utilities with a December 31 taxation year end.

"(b)  Any entries resulting from the PILs deferred account allowance will be effective at the end of the utilities taxation year, often December 31st, and any entries resulting from the pass-through variances between the deferred account allowance and the actual resulting results reflected in a utility's tax filing (e.g., to the Ministry of Finance for payments in lieu of taxes) will be reflected as part of the filing deadline (e.g., usually six months after year end)."


And I think it's important to reference with respect to the wording "e.g., to the Ministry of Finance for payments in lieu of taxes".  It says "e.g.", an "e.g.", which is known to stand for "for example".  It doesn't say "i.e.", which would be "in other words" or a more clarifying term.  And I think that's very important to look at that.


I know that might be seen as a trivial difference, but I think that's very, very important, especially when there is such a disagreement over the wording of this account.


So that would be my first part of my submission.  And I think Board Staff took you to the 2003 FAQ, but I will take you to -- this is at page 15 of my material -- to the notes that were -- which seemed to have accompanied the SIMPIL model, and this was dated December 21st, 2001 and revised January 18th, 2002.  And if you look at general comment number 2:

“For LDCs paying non-section 93 income and capital taxes, follow the same general approach, with any adjustments necessary, for example, if different CCA rules apply, et cetera."


So again, it provides another piece of evidence of what the meaning of the Board was in creating the 1562 account.  And while I fully admit it was true that the impetus of the Board creating this account was because of the enactment of section 92, the Board then applied it to all distributors, and I think that's very important to take into account.


And at page 27 of my material -- and this is what -- this is the 2003 amount that Board Staff took you to, which it then further -- again clarifying -- and I don't even want to use the word "clarifying", but providing more evidence that the acronym PILs is to use for more than payment in lieu of taxes.


And I think it's important to understand why the Board would use the word "PILs" instead of sort of "taxes", and then clarifying it in that way.  And that is just a sense of, almost all the distributors in the province were using PILs.  The outlier in this case was CNPI and a few other small distributors.


So the Board was sort of used to using the terminology, but it's clear from the Board's actions in granting an adjustment using the PILs methodology and these other -- either the notes on the model or the 2003 frequently asked questions show that it meant -- clearly meant more than that, and I think that's very important.


And in response to a question by Ms. Spoel about, did the Board approve the FAQs, from the best of our understanding, looking at the material that we have that is available on -- through the Board's website, rather, the Board seemingly did.


If I can take you to page 50 of the material.  This was with respect to the threshold question in the combined proceeding.  The third paragraph down, the third sort of sentence says:

“Board directions in the form of letters from the Board Secretary, the accounting procedure handbooks, and the associated FAQs and the SIMPIL models all provided directions to the Board."


So in that the Board is not just saying -- it is not saying "Board Staff provided the following directions", and it is important, because very often currently Board Staff provides various, you know -- I wouldn't say opinion pieces, but answers to, in some cases, frequently asked questions and other sort of guidance to utilities and sort of its accounting procedures or other pieces of clarification that it seeks.  And in this case, at least, the Board Panel in this decision had come to the conclusion that these were Board directions, at sort of an institution of the Panel.


And I think that's very important, because I think it's important to recognize sort of in the overall context that if the Board rules that section -- that the CNPI didn't need to record anything in the 1562 account ultimately at the beginning, and thus it shouldn't be returned to ratepayers, the variance, that there is a very large windfall for CNPI, and it's important to recognize it is a windfall, because what ended up happening -- I mean, if you understand what ended up happening in this case is, it's not just the variance between sort of what taxes were paid in a given year and what was collected, in the sense of, tax rates may have gone down and it wasn't predicted.


As Mr. Taylor in his sort of history recognized, that what ended up happening in the 2002 rate adjustment was, it not only included sort of the PILs model for 2001, but included the stub period for 2001, which would have been October 'til, I believe, February 2002, because the adjustment came in in May.


Then when the freeze happened, that amount was caught in rates in both 2003, 2004.  So that sort of extra amount, 2001, was again caught.  So I think -- which was clearly -- I mean, the Board hadn't intended for that to be the case, clearly, when it originally had done its rate adjustment model in 2002, but because of the legislation it froze the rates, and that ended up happening, and that's why in most cases you are seeing sort of the larger recovery, the amount returning back to ratepayers, and I think that's very important to take into account.


The second thing I would like to discuss is the specifics with Port Colborne, because CNPI is essentially -- while it's one distributor, it essentially has three service territories.  It services the Fort Erie area, it services essentially Gananoque, which is Eastern Ontario Power, but also the Port Colborne area.


And in this case it sought to -- essentially to begin the harmonization rate process between the Fort Erie, EOP, and the Port Colborne.


In 2002 the Board approved a lease agreement, and I have provided that in our material at page 34, in which, in return for leasing -- paying a lease for sort of assets from Port Colborne Hydro, which was subject to section 93, it was a municipally owned distributor, it received the revenue from the distribution service territory.  Sorry, page 34.  I apologize if I provided the wrong...


The Board orders -- and this would be on page 38 after this, that:

“Canadian Niagara Power shall charge rates in the service area of the municipal boundaries of the City of Port Colborne in accordance with the rate schedules attached to appendix 6 to the decision and order, effective upon the date of the lease agreement coming into effect."


I note this material doesn't include appendix C; this is as much as I could get from the Board library about -- from this proceeding.


So originally -- and it's important to recognize the date was April 12th, 2002.  So what would have happened before that?  Port Colborne Hydro would have had its rates set for 2000 using the 2002 rate adjustment model, which would have included the 2001 amount, would have included the setting up of 1562.  There doesn't seem to be any disagreement that Port Colborne -- I mean that municipally owned utilities had to set up account 1562 and record the amounts in it in the variance.


So then when Canadian Niagara Power -- essentially they have now -- the revenue portion and all those aspects, everything but the lease, the assets which were leased, were essentially transferred to it.  That account had been set up, and now Port Colborne was gaining the benefit of the 2001 stub period and the rate-adjustment model for Port Colborne Hydro while collecting the rates.  They should have at all times and afterwards continually recorded the amount, as that account would essentially have transferred over to them.


And I think this falls within what the Board has consistently said in all of its MAAD applications, that the test is sort of:  No harm to ratepayers.  I have included at page 52 -- I won't read from it, but 52 is sort of where the Board first articulates this no-harm test with respect to MAAD applications.  I think that principle still applies.


Because even if Fort Erie and ELP hadn't adjusted their rates originally using the PILs methodology, if -- even if they hadn't done that, Port Colborne, clearly there had been that sort of adjustment, because when the amounts transferred, it had taken that PILs methodology that was sent to Port Colborne Hydro; the account was there.  And then in 2003 when the freeze in 2004 and those amounts stayed, not only was -- the variance should have been tracked, but also sort of the overspending because of that stub amount, as Mr. Taylor had referred to it.


Clearly that would have been a windfall for them.


To some degree, CNPI admits that Port Colborne, even if section 93 doesn't apply to -- I mean, 1562 shouldn't have been recorded overall to CNPI, there is something different about Port Colborne Hydro.  And during the technical conference when we were sort of just understanding what had occurred, because -- only a couple days before Mr. Taylor had sent this letter, in Undertaking KT1.4, which I have included on page 33 of my materials -- and I included a couple pages of transcript just because the undertaking doesn't explain exactly what I was asking for, but essentially I was asking -- and this was -- there was a discussion about what happens with Port Colborne Hydro with respect to this.


And in this undertaking, CNPI goes through some of the history of it, and I will just read this undertaking:

“Prior to April 2002, Port Colborne Hydro Inc. was a municipally owned utility that paid PILs on its distribution revenue under section 93 of the Electricity Act 1998.  In April 2002, Canadian Niagara Power Inc. leased the distribution assets of PCH and assumed operational responsibility for the Port Colborne services territory.  CNPI made lease payments to PCH and made expenditures to operate the service territory, including operating and capital expenditures.  In return for these commitments, CNPI was compensated with the distribution revenue for the service territory.  CNPI paid income taxes on the Port Colborne distribution revenue based on the foregoing disbursement of the account.  A deferred PILs account 1562 for Port Colborne is only required pre-April 2002."


So to some degree, we see that CNPI admits that there must be some sort of disbursement, but I would say where they -- the line they draw is incorrect.  It's not at April 2002; it's throughout, until the end of 2006.  The Board ordered that they issue rates in their name, not -- it wasn't a flow-through from Port Colborne.  And because of that, the account would in essence transfer to them and that they should pay that amount, because in essence they had -- that amount was baked into rates for 2002 based on Port Colborne Hydro.


But regardless of my analysis there, I would just say that the fact -- looking at account 1562, the actions of the Board in adjusting the rates -- and I think this is very important; the Board adjusted the rates to take into account the PILs methodology of - for its rate adjustment model of Canadian Niagara Power, would show that the account was meant to be included for all distributors regardless if they actually are section 93 or not.  The Board had decided it would be for all of the utilities, and I think that's very important.


So for the methodology and sort of the quantum, it should apply generally to them.


Just two more things in response to some of the things we heard this morning.


One was CNPI never recorded an amount in 1562 in its triple-R filings.  I would say that ratepayers shouldn't be harmed because Staff didn't raise a red flag that you had not completed, as required, your triple-R filings.  I think that's very important.  And I don't think that the ratepayer, in essence, should be harmed by that.


And the section was the section 78, 6.2 reference.  I think it's just important to read what that section actually says.  This was included in tab 14 of my friend Mr. Taylor's material.


And I would simply say it has no bearing in this proceeding.  The idea -- reading the full amount of that, of the text of that section:

"If the distributor has a deferred or variance account that does not relate to commodity of electricity, the Board shall, at least once every 12 months or such shorter periods as prescribed by the Regulations, make an order under the section that determines whether and how amounts recorded in the accounts shall be reflected in rates."


Clearly the Board hasn't made an order saying that CNPI doesn't -- that there should be some sort of disposition of that account already and the amount is zero.  Clearly the Board hasn't done that.  They haven't made determination on whether or not.


Because I think if we think about all the sort of deferral or variance accounts that come before the Board in cost of service regularly, think of all the sort of -- many of them, the Board isn't making determinations on within -- you might say there's an account here and there is an amount in this account, but it doesn't confirm specifically that amount.  Many times, later on in a prudence review of the account before disposition, that amount might change in either direction.  And I think that's very important.


But finally -- I will leave on this note -- essentially CNPI is seeking a windfall.  It had adjusted its rates to take into the PILs methodology amount, and now it says it does not need to, for sort of its over-recovery of that amount, it does not need to pay it back.  I think that's clearly inconsistent, also, to its original arguments with respect to why section 93 was created.


Originally, municipal distributors had no -- they were tax-exempt, so the Board decided to create a flow-through mechanism to them.  If CNPI had paid taxes all along, then clearly it would have been in those rates to begin with, at least for Fort Erie and EOP service territory.  It didn't need that adjustment, but it got the adjustment.  The board made that adjustment, as we have heard, universally.  And I think that's important, and I think that CNPI shouldn't be allowed to have this sort of windfall.


1562 clearly applies to them, and they should return the amount of money that they had originally sort of applied to return to ratepayers.


If there are any questions, those are all my submissions.


MS. CONBOY:  Thank you.  If I understand correctly the last comment that you've talked about making that adjustment, and EOP and Fort Erie have not made that adjustment, but would it not be that the -- in the rates, the initial rates of the 2002 rates, that instead of -- it may be called a PILs proxy but it's actually a tax allowance in rates.  So an adjustment was needed in order to account for the fact that they were paying taxes, not PILs, but it was just by a different name, if you will.  I thought that was part of Mr. Taylor's argument this morning.


MR. RUBENSTEIN:  Well, that would only then go to confirm that whatever the Board calls it, being PILs or income-tax adjustment, that it makes, clearly, why would that principle not -- why would the Board have made a decision where -- that principle then that an adjustment would only apply to some but not all?


I mean, that -- the principle about why they would need an adjustment should flow to both.  Clearly, the Board did make that adjustment for both, and the account should stay to deal with sort of the variance between the two.


MS. CONBOY:  Thank you.  No further questions.  Thank you very much.


Mr. Taylor, it's 11:30, and we were thinking perhaps an hour, but that was prior to hearing submissions of Schools and Board Staff, so I am looking to you to what your timing is for reply.


MR. TAYLOR:  I just need five minutes to look something up, and then I am ready to go.


MS. CONBOY:  Oh, great.  Okay.  So why don't we take, if you don't mind, 15 minutes we'll take, and so we will rise until quarter to 12:00.  Thank you.


--- Recess taken at 11:34 a.m.


--- On resuming at 11:50 a.m.


MS. CONBOY:  Mr. Taylor?

Reply Submissions by Mr. Taylor:


MR. TAYLOR:  Thank you, Madam Chair.

I have got a lot of ground to cover.  I think what I am going to do is address Board Staff's submission first, and then I will move on to the SEC submission.


The first argument that Board Staff seemed to be making –- well, the primary argument that Board Staff seemed to be making was the introduction of the April 2003 frequently asked questions and how does that change the scope of account 1562.


It seems to me that what Board Staff said was that it, in fact, expanded the scope of 1562, that frequently asked question, which is interesting because -- and if I am misquoting you, then, Board Staff, if I am misquoting them, please tell me.  But I think that Board Staff said it expanded the scope of 1562, which is interesting, because it means that 1562 originally wasn't expanded and then it was expanded to include non-section 93 regulated entities by virtue of the April 2003 frequently asked questions.


I have three problems with the frequently asked questions, and its effect on account 1562.


The first one is that -- well, the first one is that there is a quite a big distinction to be made between methodology, the methodology of account 1562, and the question of to whom does account 1562 apply.  We are talking a lot about the PILs methodology, and -- which is actually the wording in the description in the Accounting Procedures Handbook of account 1562, the PILs methodology.  But I would submit what we are talking about here is not the methodology, how the account works, what amounts do we record, what adjustments do we make, but what we are really talking about here is to whom does the account apply.


And to me there is a big distinction between the two.


Now, the question of to whom does the account apply, that was not raised in the combined PILs proceeding.  The three Applicants in that proceeding, it was Enwin, it was Halton Hills and it was Barrie Hydro.  All of those were municipally owned electric utilities; they were all subject to section 93 of the Electricity Act.


So when the Board says in its decision -- and we both -- both Board Counsel and myself have produced the same decision, but I am going to go by mine, which is in my book of supporting materials at tab 9, if you could please turn to that.


Board Staff seems to be relying on the section of the decision which would be on page 6 of the decision, the second-last paragraph.  And if you go to four lines down where it says:

"Board direction in the form of letters from the Board Secretary, the Accounting Procedures Handbook and the associated frequently asked questions and the SIMPIL models all provide a direction to distributors.  The Board finds that it would be inappropriate to review those changes now or the methodology itself with a view to making retroactive changes.  While those instruments were not the results of a rates proceeding, they were all sanctioned by the Board and formed the direction under which distributors were expected to operate."


Because none of the applications in the combined PILs proceedings were facing the issue of whether or not account 1562 applied to them, the issue was not before the Board in that proceeding.  So when the Board was looking at the applicability of the frequently asked questions and other issuances from the Board that would have provided guidance on the methodology, it was looking at those in the context of how does the account work, not to whom does it apply.  And therefore when the Board in this decision here says that:  You know what?  The frequently asked questions, among other things, form the directions under which distributors were expected to operate, the Board was talking about how the PILs methodology was to work, not to whom.


So my first problem with Board Staff's argument is that this decision didn't contemplate CNPI's circumstance.  That's number one.


Number two, the other problem with the frequently asked question, is related to its status as an instrument of the Board.


I would argue that a frequently asked question, when it deals with the methodology of accounting for a deferral or variance account, to me it makes perfect sense that -- and I agree with Board counsel that there is really no way that all the technicalities could be embodied in the scope of a description of an account in the Accounting Procedures Handbook.  Methodology is best dealt with by things like frequently asked questions and other issuances by the Board, because they are very technical in nature, but a frequently asked question is not the methodology that should be used to make a determination as to whom does the account apply.


That type of determination has to be made by an order of the Board, where the parties can make submissions as to the applicability of the account to it.  And the basis for this is -- and I am going to start from the ground floor up -- the way that the Board regulates an entity, an electricity stakeholder, is by virtue of a licence.  Under section 57 of the OEB Act, it says you can't distribute electricity unless you have a licence issued by the Board.


So the Board issued a licence to Canadian Niagara Power, and I have reproduced that licence at tab 11 of my materials.


And we also note from the Ontario Energy Board Act that the Board is allowed to include conditions in a licence, and those conditions include things like accounting.


And sure enough, the Board, in issuing CNPI's license, included section 12 -- which is on page 5 of the licence at tab 11 -- which says:

"The licensee shall keep financial records associated with distributing electricity separate from its financial records associated with transmitting electricity or other activities in accordance with the Accounting Procedures Handbook and as otherwise required by the Board."


So in other words, that's saying you have to follow the APH, the Accounting Procedures Handbook, and we don't disagree with that.


So therefore the next step is you look at the Accounting Procedures Handbook, and that's where it sets out account 1562 and a description of account 1562, which, as I have already mentioned - I am not going to repeat too many times - that it applies to PILs on its face.


Now, it applies to the PILs methodology.  And, again, I say PILs methodology deals with how the PILs should be recorded, how amounts should be recorded in 1562, not to whom it should apply.  And therefore if the Board wanted the scope of account 1562 to apply beyond section 93-regulated entities, then the Board should have made that determination, or it should have done that by way of an order.  The reason is -- and the reason is actually legislative-related.


And if you could turn to tab 10 of my materials, this is a section from the Ontario Energy Board Act, where it says, under section 19(1):

"The Board has in all matters within its jurisdiction authority to hear and determine all questions of law and fact."


And (2) is the key one.  It says:

"The Board shall make any determination in a proceeding by order."


So when the Board wants to make a determination in a proceeding, it has to do it by way of an order.  And there is a very simple reason as to why the Board has to issue an order when it's making a determination, and that is because there is a right to appeal in the Ontario Energy Board Act for people who don't like the orders that they receive from the Board.  They can appeal those orders to the Divisional Court.  And it says under section -- I have reproduced section 33(1) of the OEB Act in that same tab.  It says:

"An appeal lies to the Divisional Court from an order of the Board;

“(b) the making of a rule under section 44..."


Which doesn't apply here.  That applies to gas utilities.  And:

“(c), the issuance of a code under section 70.1."


So when the Board is making determinations that are going to affect a utility, such as to whom an account applies, I would argue that it has to do so by way of an order.  It can't do it by way of a frequently asked question.


I am okay with frequently asked questions regarding methodology.  I don't dispute that, because practically it makes a lot of sense to me.  But to answer the question who does this account apply to, no, I would argue that it had to make that determination by way of an order.


And if you don't agree with that, at the very least the Board would have had an obligation to amend the Accounting Procedures Handbook so that it's clarified in the Accounting Procedures Handbook that account 1562 is not just about PILs, but it's also about taxes.


And if you would turn to tab 12 of my materials.  On the second-last paragraph that starts with "in addition", it reads: “In addition..." – sorry, this is an introduction to the Accounting Procedures Handbook.  It says:

“In addition, the Board will issue Accounting Procedures Handbook frequently asked questions as required, providing guidance on transitional issues, the application of accounting procedures, or requirements, or addressing new issues.  The APH frequently asked questions are integral -- are an integral part of the Board's accounting guidance which would be included in updates to the APH if applicable."


So where an APH amends something in the -- or where a frequently asked question amends something in the Accounting Procedures Handbook, what this suggests to me is that there would be an amendment to the Accounting Procedures Handbook.


And if you flip to the next page, I found an example of an amendment to the Accounting Procedures Handbook that seemed to follow this very logic.  And the very last bullet here, it says:

“Account 1563, Contra Asset – Deferred Payments in Lieu of Taxes.  Amounts recorded in this account are applicable to a distributor using the third accounting method approved for recording entries in account 1562 in accordance with the Board's accounting instructions for PILs as set out in the April 2003 issued Frequently Asked Questions on the APHandbook."


So here is an example where the Board looked at the frequently asked questions from April of 2003, the exact same document that my friend has referred to, and has said, Okay.  This amendment is important enough that we should make it -- or we should reflect the amendment in the Accounting Procedures Handbook, and it did just that on a matter that was completely unrelated to this proceeding.  It dealt with a contra account.


So my argument would be -- and this is my second problem with the frequently-asked-questions argument made by my friend, is that the frequently asked questions, it has no weight, as far as determining the issue of to whom does account 1562 apply.  It's not an instrument of the Board.  It's not issued by order, and it's not an amendment to the Accounting Procedures Handbook that should be relied on by the Board.


My third problem with the frequently asked question -- and I promise you this is my last problem with the frequently asked questions.  But if you would turn to tab 9.  And this is back to the decision in the combined proceeding dated December 18th, 2009.


Back to page 6 -- and my friend relied on the second-last paragraph, which I have already read, about the Board accepting frequently asked questions as directions under which distributors were expected to operate.


You have got to look at the context of that portion of the decision relative to the rest of the decision.  And I would recommend that -- or I would request that you refer to the paragraph above that.  This is the first full paragraph on the page that starts with "the degree".  This talks about the impact of Bill 210 on the threshold issue, how does Bill 210 affect account 1562.


And if you go to -- well, I will just read from the beginning.

“The degree to which the methodology could be altered was limited during Bill 210.  The accounts continued by the regulation..."


One of them was 1562.

“...were to be maintained as they had been established in accordance with the Accounting Procedures Handbook issued by the Board as it read on the day section 79.13 of the Act came into force."


That would have been the December -- the revised December 2001 revision.

“So while it would have been appropriate to revise the model and issue additional guidance to ensure the ongoing appropriate application of the underlying methodology, it would have been inappropriate to change the underlying methodology itself during this period.  The Board therefore finds that it is inappropriate (sic) to review any changes in the model or guidance during this period to ensure the changes were consistent with Bill 210 while also recognizing the intent of Account 1562 as expressed in the relevant Board documents published in advance of Bill 210.  These documents are the APH of December 2001 and the SIMPIL model issued in the summer of 2002."


And if you skip to the next paragraph, it says:

“Once the restrictions of Bill 210 were lifted, however, restrictions on changes to the methodology for determining balances for Account 1562 were also effectively lifted."


Bill 210 lasted -- the restrictions from Bill 210 lasted from...


MS. CONBOY:  While you are looking for that, Mr. Taylor, I will just correct the record.  When you were reading out of that paragraph, you read "the Board therefore finds that it is inappropriate to review any changes in the model", and the reference is actually "the Board therefore finds that it is appropriate to review any changes in the model".


MR. TAYLOR:  Sorry, where are you reading, Madam Chair?


MS. CONBOY:  In the middle of the second paragraph --


MR. TAYLOR:  Yes?


MS. CONBOY:  -- of what you had just -- what you just read out, and this decision with reasons, I am seeing "the Board therefore finds that it is appropriate to review any changes in the model or guidance during this period".


MR. TAYLOR:  I am looking at a line that is one, two, three, four, five, six down.


MS. CONBOY:  Where it says "it would have been inappropriate to change the underlying".


MR. TAYLOR:  Yes.


MS. CONBOY:  Okay.  And then if you look at the line underneath --


MR. TAYLOR:  Oh, and you are continuing.


MS. CONBOY:  -- "it is appropriate"?


MR. TAYLOR:  Yes.


MS. CONBOY:  Okay.  Just for correcting the record.


MR. TAYLOR:  Did I say "inappropriate"?


MS. CONBOY:  Yes.


MR. TAYLOR:  I apologize.


MS. CONBOY:  That's fine.


MR. TAYLOR:  So that I think the distinction between those two is the underlying methodology.  It would be inappropriate to change the underlying methodology of 1562 during the Bill 210 rate freeze.


Bill 210 lasted between November 11th, 2002 until January 1st of 2005.  So the frequently asked question of 2003, it was issued during that freeze, and I would argue that -- and as I already have mentioned -- that by saying that PILs encompasses both payments in lieu of taxes and income taxes in the frequently asked questions of 2003, that was a change of the underlying methodology.  That was a significant change to the account 1562, because that dealt with to whom it applies, not to how it works, and therefore the frequently asked question of 2003, because it was issued during the rate freeze, should bear absolutely no weight on the decision of the Board in this proceeding.


I guess an argument could be made -- and I have thought about this quite a bit.  I guess an argument could be made that, well, it was issued during the Bill 210 rate freeze, and therefore somebody could argue, well, it could have been held in abeyance until January 1st, 2005, and then once Bill 210 was lifted, then it kicked in.


I would argue, though, that if something was issued during a Bill 210 rate freeze that shouldn't have been, then it should have borne no weight, and if the Board wanted to make a change after Bill 210 was lifted, it should have made the appropriate adjustment, and as I have argued, that would have been made not through a frequently asked question but through an amendment to the Accounting Procedures Handbook or by way of an order.


So those are my problems with the frequently asked questions.  I am not going to repeat myself.  

I think, subject to any questions before I move on, those are my submissions about the 2003 frequently asked questions.  I am happy to answer any questions now before we move on.


MS. CONBOY:  I am fine, thank you. 


MR. TAYLOR:  Okay.  Now, I am going to address Board Staff's other submissions.


It seems as though Board Staff was classifying the frequently asked question as a policy decision of the Board, and Board Staff seemed to say this was a policy decision of the Board and it was understood by the industry and accepted by the industry that this account was going to apply to everyone.


I actually don't agree with that, for a couple of reasons.


First of all, I think that Board Staff said that in the combined PILs proceeding there was no argument as to whether or not the frequently asked question should apply.   And I guess this is going back to the frequently asked question, but there was no argument as to whether the frequently asked question should apply as an instrument to effect the PILs methodology.

I would ask that the -- I will tell you right now that I was in that proceeding, and the School Energy Coalition actually disputed that point and they said that -- they argued that the frequently asked question should not bear any weight in the determination of the methodology of 1562.  And that's reflected in the Board's decision at page -- and this is again at tab 9 of my materials.  If you turn to page 5, you will see about a third of the way down or just a little bit down the page, it says -- the paragraph that starts with "SEC argues."  This is a summary of the SEC's argument in that proceeding.  It says:

“The SEC argues that there is essentially no limitation on the Board's review and that the Board should also review the underlying methodology to determine whether it was appropriate.  SEC's position is based in part on the assertion that the methodology was never formally tested or included in a formal order of the Board.  In SEC's view..."


And there's a quote.

“...the Board issued instructions and directions, including providing and from time to time revising the SIMPIL model, but none of those instructions, directions, nor the model itself purported to be binding decisions in the exercise of the Board’s section 78 jurisdiction."


So it wasn't a slam dunk, in that no one disputed that the frequently asked questions should have been taken at their face value as amending the PILs methodology.  That's number one.


The other basis for Board Staff's argument as to industry acceptance was the reference to the Hydro One Brampton case.  I think it's important that we understand the context of Hydro One Brampton's circumstances and its application to disburse a 1562 balance.


First of all, Hydro One is not a section 93-regulated entity.  It's regulated under a different section of the Electricity Act, and that is section 89 of the Electricity Act.


Hydro One -- Hydro One did not pay income taxes like MEUs prior to section 93 coming into force.  It was exempt from paying income taxes, but rather than dealing with Hydro One as part of section 93, saying you've got to make PILs payments, there was a separate section of the Electricity Act that applied specifically to Hydro One and all of its affiliates, and that is section 89.


And what that section was, was essentially a parallel to section 93, that said:  You are going to start paying taxes, and you are going to make those payments to the financial corporation, which is the same thing that LDCs do.  They don't pay under the Income Tax Act.


So you had this parallel legislation to the PILs legislation, section 93, that applied to Hydro One, as well as Hydro One Brampton as an affiliate.  So that's number one.


Number two, Hydro One Brampton, it looks at the PILs methodology, it plugs in its numbers.  And lo and behold, it finds out that has got about $5 million and change owing to it.  So what did Hydro One Brampton do?  It says:  Yeah, section 93, even though it doesn't apply to us, the PILs methodology applies to us.  They want to recover $5 million from ratepayers by relying on this account 15 -- this PILs methodology.  And therefore it applied to disburse that amount, and what ended up happening was, when adjustments were made to their methodology, corrections were made to their methodology, what in fact ended up happening was they owed about $2 million and change back to customers.


So quite simply, Hydro One Brampton was being opportunistic in applying the PILs methodology.  And it doesn't come as a surprise to me at all that they did, given that there was a $5 million credit on the line for them.


To me, in no way should that suggest that that is the industry standard and that should set a precedent for Canadian Niagara Power as to non-section 93-regulated entities using account 1562.


And while nobody argued in the Hydro One Brampton case that:  Well, hold on a second.  Account 1562 doesn't apply to you, it certainly didn't make that argument because it wanted it originally to apply to it.  And then as the proceeding went on, I guess it would have looked bad for Hydro One Brampton to have said:  Well, hold on.  Now that we see we owe two million bucks, it doesn't apply to us.  So they didn't change their tune and no one else raised it, but the issue was never determined in that proceeding.


So anyway, those are the circumstances that I think you should be mindful of regarding Hydro One Brampton.


The other thing is that industry acceptance, to me, is really an irrelevant term.  I don't know what it means, to be honest with you.  When you say "industry acceptance" are we talking about other LDCs?  Are we talking about the Board?


If it's the Board, then we have got to see decisions.  It's an administrative tribunal that's created by legislation.  It's got rules and regulations that govern its behaviour.  So as far as industry practice goes, I only care about the Board's consideration, the Board's determinations and practice, not what Hydro One Brampton or what any other utility in the province is doing.  I don't care what anyone else is doing.


Now, my friend also said that we haven't provided any facts as to why we should not be required to use account 1562, and I take issue with this point because what Board Staff is doing, in fact, is switching the onus on us.


We filed a proposal to disburse an amount in our rate application, we realized that a mistake had been made and we withdrew it.  So as far as our application goes, there is no proposal to disburse the 1562.


We are here now because Board Staff and the School Energy Coalition believes that we ought to be disbursing amounts.  So the onus really should be on them to prove why should we be required to use account 1562, as opposed to us having to prove the negative:  Why should we not be required to use 1562?  Number one.  So it's a reverse onus situation, which I take issue with.


And by the way, I believe I have provided facts as to why we shouldn't have to use 1562, and that was my initial submission.


So Board Staff also made a reference that 1562, there are other calculations in the account that CNPI should have used, but wasn't specific as to what those calculations were, and I really don't know what they are.


To me, it's actually quite simple, the situation about 1562.  I understand there are some complications, but it either applies or it doesn't apply.  You are either pregnant or you are not; there is no halfway about it.  And so if it doesn't apply, then there are no calculations that should be made.


And maybe what my friend was talking about was the alternative submission about recording tax adjustments as opposed to other adjustments.  Perhaps that's the case, and if that is the case then I won't say anything more about it, but if it's not the case, I am not really sure what Board Staff was talking about.


A great of emphasis was placed on the Enbridge and Union Gas cases, and the Board asked questions that I agree with.


I am not really sure how they are applicable to this circumstance.  Gas has its own regime.  They deal with taxes differently.  They don't have an account 1562.  And I think it's a real stretch for the Board to say, Well, we understand we've got this regime specifically designed to deal with payments in lieu of taxes here, but what we are going to do is borrow from the gas regime, and we're going to supplement our regime with that regime to suit this circumstance.  To me, that's a real stretch.  And again, what the gas cases -- or what Union and Enbridge Gas are doing really has no bearing on this case whatsoever.


Board Staff also, when it was talking about the frequently asked question being a policy, referred to a case, and this is at tab 3 of its materials.  And this is a Supreme Court of Canada decision, Capital Cities Communications.  And if you turn to page 629, the top paragraph -- I don't know if your binder -- or your booklets are highlighted, but the top paragraph in mine is highlighted.


And it says here -- this is the paragraph that Board Staff was relying on to make its argument.  Four lines down it said -- the court says:

“I have no doubt that if regulations are in force which relate to the licensing function that they would have to be followed, even if there were policy statements that were at odds with the regulations."


To me that's the Supreme Court of Canada saying, Well, regulations trump policy.  And we do have a regulation here which clearly does trump the policy, and the regulation is -- the regulation or legislation -- I think that is what the court is talking about -- the legislation is, you've got licensing powers.  You can issue licences.  We've got a licence that says you've got to follow the Accounting Procedures Handbook, and the Accounting Procedures Handbook talks about PILs.  It doesn't talk about non-PILs.


And as I've explained, the Board can amend the Accounting Procedures Handbook, and didn't in this circumstance to deal with CNPI or section -- non-section 93 regulated entities.


So I believe that this case supports our argument, because we do have a regulatory regime that would trump the policy decision of the frequently asked questions issued in 2003.


Now, a question was raised about the hierarchy of codes and decisions, and I think -- I think I need to spend a little bit more time talking about the 2002 decision, because I've got a feeling that this might pose a bit of a difficulty for the Board.


As I said, it was a cookie-cutter approach.  The numbers that were before the Board were historic numbers, and the Board did not examine the issue in CNPI's 2002 rate application as to whether or not account 1562 should apply to it.  That issue never came up.


As I said, we had no way of getting those tax costs incorporated into rates but for the use of the RAM model, which contemplated PILs.  It didn't contemplate non-PILs amounts.


And, you know, I made an argument in another CNPI proceeding a few years ago, and this -- I will just give you some background information.  It had to do with whether or not they were going to include the lease payments that they were receiving from Port Colborne in its rates.


And one of my arguments was, well, wait a second, Board.  In 2006 you approved the lease payments.  The number was approved, and now we are here, and I think it was 2008 or 2009, and we are revisiting those lease payments, the quantum of the lease payments, as being appropriate.


And I said, you know, the Board had an obligation to set just and reasonable rates in 2006, and presumably it was fulfilling that statutory obligation when it approved the quantum of the lease payments back in 2006.


So I am not really sure how my friend -- and my friend at the time actually was the School Energy Coalition.  It wasn't Mr. Rubenstein.  But it was Mr. DeVellis at the time who was arguing that 2006 -- the Board didn't turn its mind to this issue in 2006, and I argued against that.  I said it had to turn its mind to the cost in 2006, because it sets rates pursuant to legislation, and that legislation says rates had to be just and reasonable.


I lost that argument, and here is what -- I haven't produced a copy of this for you, because I wasn't sure I would have to, but this is in EB-2009-0107, and this is a decision by Gordon Kaiser, Cynthia Chaplin, and Ken Quesnelle, and it was a motion decision, but the -- it was a motion to produce documents during the proceeding.


But here is the key paragraph that deals with that whole 2006 issue, and what the Board wrote was:

“With respect to the 2006 decision, it is significant to this Panel that this was a decision based on a historic test year, and in those cases, as is the practice, the Board accepts the costs brought forward from prior years -- they would have been 2004 costs in this case -- without any detailed examination."


So I was very surprised by this decision, because to me this was the Board saying something that I thought the Board shouldn't have said, but I think in practice it happens.  The Board really didn't conduct a detailed examination of the 2006 numbers, because they were based on historic numbers provided by the applicant.


That same type of thing happened in 2002.  Applicants were filling out these rate adjustment models.  They were providing them to the Board, and there was very little examination as to the prudence of those amounts.


If my recollection serves me correctly, there were no oral hearings.  We weren't doing then what we do now, having intervenors participate.  This was a matter of Board Staff asking some questions and applicants having to get back and making submissions.


But it wasn't the same type of review, a prudence review, that occurs now.  This really was a cookie-cutter approach, where I submit that the Board wasn't making a detailed examination of the numbers.


Certainly the Board did not review the question of, does account 1562 apply to Canadian Niagara Power.  That never came up.  It wasn't discussed in the 2002 decision.  There were no submissions made on it.  So that issue has never been decided by the Board.


So if this Panel were to look at the 2002 decision and say, You know what?  Our hands are tied, because the Board in 2002 said there is a 2001 and 2002 PILs amount.  It decided on the issue, I think that that would be a mistake, because the Board never really did decide on the issue.


Those are my submissions with regard to Board Staff's submissions.  Now I would like to talk about the SEC's submission.  The first point is -- and I am going to turn to the SEC's materials.  They brought up a document...


At page 15 of the SEC's materials they referred to a document -- and this is notes to the proxy model, the SIMPIL model, dated December 21st, 2001, as revised January 18th, 2002.  And note number 2 is:

“For LDCs paying non-section 93 income and capital taxes, follow the same general approach, with any adjustments necessary; for example, if different CCA rules apply."


What this document pertains to is how you fill out the RAM model for the 2002 rate filing.  So it understood that the RAM model didn't apply or deal differently for non-section 93 utilities like CNPI.


So what it said was, It is an acknowledgment you guys have to recover some of your tax costs, so how are you going to do it?  Well, you are going to use the RAM model as it applies to -- or as it pertains to the section 93 utilities.  Put your number in there, which is no coincidence why the decision in 2002 refers to PILs.


This doesn't say anything about the use of 1562 or the PILs methodology going forward.  All this talks about is, in 2002, how are we going to get your tax costs into rates?  So I would submit that this provides nothing more than clarification as to what the circumstances were at the time when CNPI was applying to recover its tax costs in 2002, number one; and number two, this is a note.  If we are talking about the hierarchy, I don't think there can be anything lower on the hierarchy than a note to a methodology issued by the Board. 


MS. CONBOY:  Couldn't you argue that they would go hand in hand?  So you are using the PILs methodology to include an amount that's going into your rates in 2002 based on this cookie-cutter RAM model, and it is a cookie-cutter approach because you know you have the deferral account -- or, sorry, the variance account around that amount that so happens to be called 1562.


MR. TAYLOR:  I think that would be a real stretch, because there was no consideration of whether or not 1562 should apply to the non-section 93s.  That's why.


And you would probably think:  Well, why shouldn't it apply to the non-section 93-regulated utilities?  And the answer to that question is that these guys were very different from all the others ones, because they had been paying taxes for decades, whereas the other utilities, this was a new expense.  They weren't really sure what the quantum of the expense would be going forward.  These guys had a pretty good idea because they had been doing it for a long time.


So why would you treat this expense different from any other expense?  You are creating a variance account because of the uncertainty of the expense, whereas there was no uncertainty for these guys.  This expense was just like their fleet expense or any other expense.  And we didn't have deferral accounts for those expenses for them.


So I think it would be a stretch to make that argument.


MS. CONBOY:  Okay.  Thank you.


MR. TAYLOR:  So anyway, that's the first point I wanted to address of the SEC's submissions.


The SEC made -- or Mr. Rubenstein made an argument about -- he looked at the wording of the description of account 1562 in the Accounting Procedures Handbook, and it said example of -- example and -- I can turn to it, but I think the argument was "e.g. versus i.e."  And honestly, I have never really known the difference between e.g. and i.e. and I have used those two terms interchangeably.  I never thought there was a big deal or difference to them.  I think, again, this is a real stretch by looking at that example or the use of e.g. as a Board decision or an indication of the Board's intention for account 1562 to apply more broadly, despite the fact that the Board used the title "deferred payments in lieu of taxes."


If the Board really wanted it to be an expanded account, I think there would have been much more effective, easier and clear ways for the Board to have done it, as opposed to have -- embedding some encrypted message into the wording of account 1562.


Now, the other point that the SEC made was -- it's a point about a windfall being experienced by Canadian Niagara Power.


I don't agree with the concept of this being a windfall.  I think, at the heart of that argument, what really exists is an argument of:  How come these guys get to avoid disbursing balances from 1562, whereas all the other distributors who are regulated by section 93 of the Electricity Act don't?  I guess that's the real windfall that I understand the SEC to be suggesting.


I would suggest to the Board that what we are talking about, really, is fairness.  Is it fair that these guys get to keep that money or don't have to the reimburse that money, whereas everyone else doesn't?


And I am not really convinced that fairness is the way to approach the circumstance.  When you are looking at fairness of treatment between different utilities -- and I have recently dealt with that in another proceeding.  It was a Veridian IRM proceeding and it dealt with their LRAM, and it had to do with LRAM treatment of Veridian being different from the way the Board treated its LRAM in the Bluewater IRM decision and the Enersource decision.  And I made, like, a fairness type of argument, as well, in that, but I didn't call it fairness because I think that the real legal term for it is regulatory consistency.


My argument in that case was:  Hey, regulatory consistency is a good thing.  It provides transparency.  We know what to expect and we can budget accordingly, knowing that the Board is going to behave in a consistent manner.  And it's a good thing, and the Board is treating us differently from -– "us" being Veridian –- differently from Enersource and Bluewater, and that's a mistake.  That was my argument.


And in that decision, I lost that argument.  It's actually kind of nice that all of my losses I am able to use to someone else's benefit.


But the Board acknowledged in that decision that regulatory consistency is a good thing, but the Board can't be restricted -- actually, I see, Ms. Conboy, that you were one of the members on that Panel -- but the Board can't be restricted by the principle of regulatory consistent.  Its hands can't be tied.  And this is what the Board said in that proceeding.  It said:

“Each Board decision must be reasoned and free of errors, but that does not mean that the decision will be or should be identical in every case where there are similar fact situations.  In reaching a decision the Board must take into account all aspects of the specific fact situation and the interplay amongst facts and issues within the application.  decisions are often complex and multifaceted documents.  As a result, the Board may well reach a different decision in two cases which present similarities in their fact situations.  For the same reason, the Board may reach the same decision in two cases which present different fact situations."


So in terms of talking about:  Well, it doesn't seem to be fair or regulatory -- or consistent from a regulatory perspective that CNPI is treated different from the other MEUs, I would say that, as stated by the Board, you don't just look at it from the fairness perspective.  You have to look at all the facts and circumstances surrounding the case.  And in this case, as I said, these guys, they had been regulated or they had been paying taxes under the Income Tax Act for decades.  That's a major distinction from all the other LDCs, number one.


Number two, we don't look at fairness, we don't look at the just and reasonableness of rates by comparing those rates between two LDCs.  There can exist a circumstance where there are two entities, two customers, who are on the same street or are one street over from one another and they are in different service territories.  One is serviced by one LDC, and another by another.  And they could even be competitors with one another, if they both manufacture widgets.  And one of them could have rates that are significantly higher than the other, and that customer would argue:  Hey, this isn't fair.  How come that guy, he is paying lower rates than I am?  We are competitors, and I can look down the street.  I can throw a stone as far as that customer goes.  That seems unfair.


But the Board doesn't set rates on that methodology; the Board looks at the circumstances of the utility when deciding what just and reasonable rates are, not on a general fairness approach.  Now, the Board will look at rates relative to other utilities, for the purpose of determining whether or not sufficient evidence has been provided to justify whether or not rates are just and reasonable, but it doesn't look at those as the basis for a determination as to what just and reasonable rates are.


So as far as fairness goes, my submission to you is the appropriate methodology for determining whether or not rates are just and reasonable is not looking at:  Well, the others had to, and they didn't.  It seems to be unfair.


That's not how this exercise should be carried out.  It should be carried out as a review of the purpose of account 1562 and whether or not that scope, the scope of that account when it was created, encompassed Canadian Niagara Power, not a consideration of:  Well, it seems to be unfair to their customers relative to other customers in the province.  This is a legal consideration regarding the application of 1562.


Mr. Rubenstein also said you have got to look at the wording of section 78(6.2), at tab 14 of my materials, and he read it to you.  I included this here, because I wanted to bring to the Board's attention that the Board has an obligation to be mindful of all of these deferral accounts.  The legislation requires it to consider these accounts, and the reason why is that there is a policy reason, in that you don't want these accounts lingering, because if they linger for too long you have this inter-generational affect where the kids of today are paying for their parent's issues, which is one of the fundamental reasons why retroactive rate-making is not allowed, because you don't want to have these inter-generational affects.


Now, if you look at the wording of this -- and I am not really sure whether or not it made any difference to you, but just to be safe, I feel the need to address it.  It talks about the Board, at least once every 12 months or such shorter period, making an order under this section that determines whether and how amounts recorded in the account shall be reflected in rates.


And Mr. Rubenstein is correct when he says that the Board doesn't issue orders every year dealing with deferral and variance accounts.  At least I can name a number of circumstances where I haven't seen such orders coming out of the Board.


What is the legal implication of that?  I don't know.  I don't know what it is.  You have a statutory obligation to deal with deferral accounts and come up with some sort of order every year, and I would imagine that your order could be -- because it says "determines whether and how amount is recorded", "whether amounts will be recorded, shall be reflected in rates".  I guess an order could be as simple as, We decided we're not going to deal with it in rates.

MS. SPOEL:  In fact, Mr. Taylor, that is exactly what we do.


MR. TAYLOR:  Perfect.


MS. SPOEL:  What we have done regularly.  We look at, we do examine them, and once in a – every, you know, periodically determine which ones should be reviewed and issue a general order that the others need not be, because there is a lot of variation over time.


MR. TAYLOR:  Right.


MS. SPOEL:  But the Board does actually do exactly that --


MR. TAYLOR:  Okay.  Well, that certainly simplifies --


MS. SPOEL:  Does say, This year it's not going to be clear, so --


MR. TAYLOR:  Okay.  Well, I appreciate that, because that definitely simplifies what I was going to say, which is the Board is already fulfilling its statutory obligation, which means that the Board was cognizant of CNPI's lack of use of account 1562, and that was the only point that I was trying to make.


So those are my submissions, subject to any questions.


MS. SPOEL:  I have a question, Mr. Taylor, that -- I mean, it's more of an evidence thing, I suppose, but I notice at tab 13 of your materials you've got the triple-R requirements as of January 26th, 2004.  And the first paragraph, 2.1.8, says "it should be able to support in the form and manner required by the Board", et cetera, "a reconciliation of regulatory taxes, (PILs), approved by the Board for recovery in rates to actual taxes as filed with the taxing authority -- i.e., Minister of Finance -- Ministry of Finance -- for the preceding calendar year".


Does CNPI provide this kind of reconciliation for the income taxes that it pays?  I mean, are you -- is CNPI using its -- I am not sure anything turns on it.  I would just like to know, is that how CNPI deals with this triple-R requirement, or does CNPI take the view that because they don't pay PILs there isn't any reconciliation to make?


MR. TAYLOR:  I am just going to speak to my client for one second.


MS. SPOEL:  Thank you.  And if you don't know right now, you can inform yourselves, perhaps, and just -- I would just like to kind of know on the record.


MR. TAYLOR:  I am going to let my client answer this question, because he is in a better position than I am to respond.


MR. KING:  Thank you.  I really don't have much to say about it, except to say that we have never done, to the best of my knowledge, reconciliations of our PILs amounts to our actual tax amounts paid in its SIMPIL model, except for what we filed originally in the rate application.  We went back and completed all those models.


MS. SPOEL:  All right.  Thank you.  That's helpful.


MS. CONBOY:  Well, I think concludes today's proceedings.  Thank you very much, everybody, for attending, and we will issue a decision in due course.  Thank you.


--- Whereupon the hearing adjourned at 12:45 p.m.
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