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Dear Sir/Madam:

The Electricity Distributors Association and Ontario Energy Board
OEB File No. EB-2011-0120

Please see the enclosed. If there are any problems with this fransmission, please contact Rachel Pooransingh
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Toronto-Dominion Centre
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Your reference
EB-2011-5120

Our reference
Q1009188-0043

J. Mark Rodger

Borden Ladner Gervais LLP
Scotia Plaza, 40 King Street W.
Toronto, ON M&H 3Y4

Calin MclLorg

Taranto Hydro-Eleciric System Limited
14 Carlton Sireet

Toronte, ON M5B 1K5

Devin McCarthy

Canadian Electricity Association
350 Sparks Streat, Suite 1100
Ottawa, ON K1R 758

Robert B. Warren

WeirFoulds LLP
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PO Box 35, Taronto-Dominion Centre
Toronto, ON M5K 1B7

David 5. MacIntosh

Energy Frobe Research Foundation
225 Brunswick Avenue

Toronto, ON M5S 2MG

Anne-Marie Reilly

HYDRO ONE NETWOQRKS INC.
8th Floor, South Tower

483 Bay Street

Toronto, ON M5G 2P5
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Qctober 12, 2012

Jane Scott

Hydro Ottawa Limited

3025 Albion Road North, P.O. Box 8700
Ottawa, ON K16 354

Gaye-Donna Young

Newmarket-Tay Power Distribution Limited
290 Steven Court

Newmarket, ON L3Y 672

Sarah Griffiths
Powerstream Inc.

161 Cityview Boulevard
Vaughan, ON L4H 0A9

Steve Zebrowski

Veridian Connections Inc.
55 Taunton Road East
Ajax, ON L1T 3v3

Michael Janigan

Fublic Interest Advocacy Centre
ONE Nicholas Street

Suite 1204

Ottawa, ON K1N 7B7

Indy J. Butany-DeSouza
Horizon Utilities Corporation
55 John Street North
Hamilton, ON L8R 3M3

Dear SiMadam:
The Electricity Distributors Association and Ontario Energy Board
We are counsel o the Electricity Distributors Association (EDA).

Please find enclosed the EDA’s Notice of Appeal and Appellant's Certificate Respecting Evidence, served upon
you pursuant to the Rules of Civif Procedure.

Yours very truly,

Christine Kilby
Ck/rp

Enclosures

DOCETOR: 25345691
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Court Fiie No.

ONTARIO SUPERIOR CQURT OF JUSTICE
(Divisional Court)

BETWEEN:
THE ELECTRICITY DISTRIBUTORS ASSOCIATION
Appellant
-and -
ONTARIO ENERGY BOARD
Respondent

NOTICE OF APPEAL

APPEAL UNDER the Ontario Energy Board Act, 1998, 3.0. 1998, c.15, Sched. B,
section 33 (the OEB Act).

THE APPELLANT THE ELECTRICITY DISTRIBUTORS ASSOCIATION APPEALS io
the Divisional Court from the Decision and Order of the Ontario Energy Board (the
Board) dated September 13, 2012, in Board proceeding EB-2011-0120 (the

Proceeding), made at Toronto (the Decision).

THE APPELLANT ASKS that a judgment be granted as follows:

1. If needed, an interim order staying the application of the Decision pending

the conclusion of this appeal.

2. A declaration that the Board erred in law and exceeded its Jurisdiction by
completing the Proceeding and purporting to exercise its regulatory authority
without addressing the application of section 29 of the OEB Act.

3. A declaration that the Board erred in law by failing to consider, and acting

contrary to, its statutory objectives as set out in section 1(1) of the OEB Act.

4. An order setting aside the Decision and directing the Board to consider the
evidence given in the Proceeding relating to the marketplace for siting of

wireless attachments and directing the Board to (a) determine whether the
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Board should, pursuant to section 29(1) of the QEB Act, forbear from the
exercise of its authority, or (b) reconsider the Decision and in doing so apply

the Board’s statutory objectives as set out in section 1(1) of the OEB Act.

THE GROUNDS OF APPEAL are as follows:

1. The EDA is an advocacy and policy association that represents electricity
distribution companies in Ontario (LDCs). The EDA was an intervenor in the

Proceeding.

2. The Proceeding was commenced on April 25, 2011 by a commercial
consortium calling itself the Canadian Distributed Antenna Systems Coalition
(CANDAS) in part as a result of a disagreement with Toronto Hydro-Electric
System  Limited (THESL) about the attachment of wireless

telecommunications equipment to electricity distribution poles.

3 CANDAS sought a determination from the Board that the Board's Decision
and Order dated March 7, 2005 in RP-2003-0249 (the CCTA Order)
required electricity distributors to provide access to “Canadian carriers” as
defined in the Telecommunications Act, S.C. 1993, c. 38, and an order from
the Board directing all licensed electricity distributors to provide access
accordingly.  If granted, CANDAS would obtain the right to attach its
equipment to distribution poles for an arnual fee of $22.35 per attachment

per pole,

First Ground — Section 29(1) of the OEB Act

4. Pursuant to section 29(1) of the OEB Act, the Board shail refrain from
exercising its jurisdiction in an application or other proceeding if the Board
finds as a question of fact that a licensee, person, product, class of products,
service or class of services is or will be subject to competition sufficient to

protect the public interest.
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in order to discharge its obligations under section 29(1) of the OEB Act, the
Board is required to consider evidence as to the existence of competition in

the relevant marketplace.

On September 2, 2011, THESL filed a motior: with the Board seeking various
relief, including a decision by the Beard under section 29(1) of the OEB Act
to refrain from exercising any of its powers, including imposing any
distribution license conditions governing the access of wireless attachments
to the electricity distribution system, or altemately to THESL's glectricity
distribution system, on the basis that there is or will be competition in the
market for siting of wireless attachments either generally or in the City of

Toronto sufficient to protect the public interest.

In support of its motion, THESL and an intervenor, the Canadian Electricity
Association (CEA), filed exiensive evidence in relation to the market for
siting wireless attachments in the City of Toronto. The eviderce indicated
other telecommunications carriers paid, or had agreed to pay., owners of
support structures, annual fees for the attachment of wircless equipment in

the hundreds and thousands of dollars.

THESL requested that the Board first determine the question of the
applicability of the CCTA Order (the Preliminary Question) and thereafter
consider, if necessary, the applicability of section 29(1).

The Board directed that the Preliminary Question be heard and determined

in advance of the rest of the application.

On September 13, 2012, the Board ruled on the Preliminary Question and
ordered that the CCTA Order and the $22.35 rate did apply to the wireless

telecommunications equipment of CANDAS.

Notwithstanding its statutory obligation pursuant to section 29(1) and the
motion by THESL asking that the Board decline to exercise its regulatory
authority on the basis of section 29(1), the Board concluded the Proceeding

without considering section 29(1) or the evidence filed in respect thereof,
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The Board stated that consideration of section 28(1) and THESL's motion in
respect thereof was “out of scope in the context of this proceeding” and
granted the relief sought by CANDAS.

12. The Board erred in law, and exceeded its jurisdiction, by refusing to consider
section 23(1) and by refusing to continue the Proceeding for the purpose of
making the findings of fact necessary for the Board to exercise its duty under

seciion 29(1).

Second Ground — Section 1{1) of the OEB Act

13. Fursuant to section 1(1) of the OEB Act, in the exercise of its powers the
Board is to be guided by the objectives fo (a) “protect the interests of
consumers with respect to prices and the adequacy, reliability and quality of
electricity service”, and (b) “promote economic efficiency and cost
effectiveness in the generation, transmission, distribution, sale and demand
management of electricity and to facilitate the maintenance of a financially

viable electricity industry.”

14. The Decision affects all Ontario LDCs and their ratepayers. The Board
stated that its decision on the Preliminary Question applied to parties beyond
THESL and CANDAS, and specifically to all LDCs.

15. All revenues received by LDCs from attachment fees are applied io reduce
electricity rates paid by LDC customers. They are not retained by the LDC

or its shareholders.

16. The Board, in interpreting the CCTA Order and in refusing to consider
section 29(1) failed to even consider, let alone give effect to, its mandated
objectives to protect consumers in respect to the price of electricity and to

promote cost effectiveness in the distribution of electricity.

17. By expanding the application of the CCTA Order and the $22.35 rate to
CANDAS and wireless equipment without considering the evidence

regarding a competitive marketplace for the siting of wireless attachments,
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the Board acted outside the scope of its statutory mandate. The $22.35
annual access rate is significantly below the market price for access to

power poles for the sifing of wireless attachments in the City of Toronto.

18. The Decision fails to protect the interests of electricity consumers and fails to
facilitate the maintenance of a financially viable electricity industry by
effectively forcing LDCs and electricity consumers to subsidize the cost of

building a wireless telecommunications network,

19. Moreover, the Decision has the effect of depriving LDC customers of
potential rate savings gained through the payment by telecommunications

carriers of market rates for the use of LDCs' power poles.

20. The Board's refusal to consider the evidence of a competitive marketplace
for siting of wireless equipment and the market price for such attachments,
which consideration was required by section 1(1) of the OEB Act, was an

error of law and exceeded the Board’s jurisdiction.

21, Sections 1, 29, and 33 of the OEB Act.

THE BASIS OF THE APPELLATE COURT'S JURISDICTION IS:

1. There is a statutory right of appeal from an order of the Board, pursuant to
section 33 of the OEB Act;

2. The Decision appealed from is final: and

3. Leave to appeal is not required.
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THE APPELLANT requests that this appeal be heard at Toronto,
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Court File No.
ONTARIOQ
SUPERIOR COURT OF JUSTICE
(Divisional Court)
BETWEEN:

THE ELECTRICITY DISTRIBUTORS ASSOCIATION
Appeliant

-and -

ONTARIO ENERGY BOARD
Respondent

APPELLANT'S CERTIFICATE RESPECTING EVIDENCE

The Appellant certifies that the following evidence is required for the appeal, in
the Appellant’s opinion:

1. The complete record from Ontario Energy Board matter number EB-2011-0120
and
2. Those portions of the record in Ontario Energy Board matter number RP-2003-

0249 referred to by the Board or the parties in EB-2011-0120 that are not otherwise in

the record from that proceeding.
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