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Court File No.

ONTARIO SUPERIOR COURT OF JUSTICE
(Divisional Court)

BETWEEN:

THE ELECTRICITY DISTRIBUTORS ASSOCIATION
Appellant

-and-

ONTARIO ENERGY EOARD

NOTICE OF APPEAL

Respondent

APPEAL UNDER the Ontario Energy Board Act, tgg], S.O. 1998, c.15, Sched B.

section 33 (the OEB Act).

THE APPELLANT THE ELECTRICIÌY DISTRIBUToRS AsSoCIATIoN APPEALS to
the Divis¡onal court from the Decision and order of the ontario Energy Board (the
Board) daled September 13, 2012, rn Board proceeding EB_2011_0120 (the

Proceeding), made at Toronto (the Decision).

THE APPELLANT ASKS that a ludgment be granted as follows:

2.

3

1. lf needed, an inlenm order slay¡ng the appl¡cat¡on of the Decision pending

the conclusion of this appeal.

A declaration lhat the Board erred in law and exceeded ¡ts jur¡sdiction by

complel¡ng the Proceed¡ng and purportrng to exercise its regulatory authorily

without addressing the application of section 29 of the OEB Act

A declaral¡on lhat the Board erred in law by farling to cons!der, and actjng

contrary to, ¡ts slatutory objectives as set out in secl¡on 1 ( 1 ) of the OEg Act.

An order setting as¡de the Decision and directing the Board to consider the
evidence g¡ven ¡n the Proceeding relat¡ng to the markelplace for siting of
wireless attachments and directing the Board to (a) determrne whether the

Fax:
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Board should, pursuant to section 29(1) of the OEB Act, forbear from the

exercise of rts author¡ty, or (b) recons'der the Dec¡sron and in doing sô apply

the Board's statutory object¡ves as set out in section l(1) ofthe OEB Act.

THE GROUNDS OF APPEAL are as fottows:

2

I lhe EDA is an advocacy and pol¡cy assoc¡âtion that represents electr¡c¡ty

distribution compan¡es ¡n Ontario (LDCs). The EDA was an intervenor in the

Proceeding.

The Proceeding was commenced on April 25, 2011 by a commercial

consortium calling itself the Canadian Distributed Antenna Systems Coalil¡on

(CANDAS) ¡n part as a result of a disagreemenl with Toronto Hydro-Electric

Syslem Limited (THESL) about the attachmeôt of wireless

telecommunications equipment to electr¡city d¡stribution poles.

CANDAS sought a determination from the Board that the Board,s Decision

and Order dated March 7, 2OOS ¡n Rp-2003-0249 (the CCTA Order)
required electrrcity d¡stributors to provide access to "Canadian carriers,' as

defined in lhe Telecommunications Acf, S.C. ,1993, c. 3g, and an order from

lhe Board directing all licensed electncity distributors to prov¡de access

accordrngly. lf grånted, CANDAS would obtain the right to âttach ¡ts

equipmenl to distribut¡on poles for an annual fee of S22.35 per attachment
per pole.

Firsl Ground - Section 29(1) of the OEB Act

4. Pursuanl to sect¡on 29(1) of the OEB Act, the Board shalt refra¡n from

exercising ¡ts jur¡sdtct¡on in an application or other proceed¡ng lf the Board

f¡nds as a question of fact that a licensee, person, producl, class of products,

serv¡ce or class of serv¡ces is or will be subject ro competition suffic¡enl to
protect the publíc ¡nterest.

3
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ln ôrder to discharge tts obl¡gat¡ons under section 29(1) of the OEB Act, the
Board is required to consider ev¡dence as to the existence of competit¡on ¡n

the relevant marketplace.

On September 2,2O11, THESL filed a molion wrth the Board seeking various
relief, includ¡ng a dec¡sion by the Board under seclion Z9(1) o,f the OEB Act
lo refrain from exercising any of its powers, includ¡ng impos¡ng any
d¡stribution l¡cense cond¡trons governing the access of wircress attachments

to lhe electricity distributron system, or alternatery to THESL's electric¡ty

d¡str¡bulion system, on the basis rhat there is or wiI be comper¡t¡on ¡n rhe

market for siting of wireless attachments either generally or in the City of
Toronto suff¡ctent to protect the publ¡c interest.

ln support of its motion, THEsL and an ¡ntervenor, the canadian Erectricity

Association (CEA), filed extensive evidence in relation lo lhe markel for
siling wireless attachmenls ¡n the city of roronto. The evrdence indicated

other telecommunicalions carriers paid, or had agreed to pay, owners of
support structures, annual fees for the attachment of wireless equ¡pment tn

the hundreds and thousands of dollars.

THESL requested that the Board firsl determine the question of the
applicability of the CCTA Order (the pret¡minary euestion) and thereaffer
cons¡der, if necessary, the appl¡cabil¡ty of section 29( 1 ).

The Board directed that the Preliminary euestion be heard and determined

in advance of the rest of the application.

On September 13, 2012, the Board ruted on the preliminary euestion and
ordered lhat lhe CCTA Order and the 922 35 rate d¡d apply to ihe wireless
telecommunications equipment of CANDAS.

Notwilhstanding its stâtutory obligation pursuant to section 29(1 ) and the
motion by THESL asking thal the Board decline to exercise its regulatory
authority on the bas¡s of sect¡on 29(1), the Board concluded the proceeding

without considering sect¡on 29( 1 ) or the evidence filed in respect thereof.

Fax:
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The Board stâled thal consideration of section 29(1) and THESL's mol¡on in

respecl thereof was "out of scope in the context of this proceeding" and

granted the relief sought by CANDAS.

12. The Board erred in law, and exceeded its jurisdrction, by refusrng to consider

sectton 29(1) and by refus¡ng to continue the Proceeding for the purpose of

mak¡ng the findings of fact necessary for the Board to exerc¡se ¡ts duty under

sectìon 29(1).

Second Ground - Section 1(l ) of the OEB Act

Pursuant to section 1(1)of lhe OEB Act, rn the exercise of its powers the

Board is to be guided by lhe objectives to (a) "protect the interests of

consumers wrth respect to prices and the adequacy, rel¡abil¡ty and quality of

electricity service", and (b) "promote economic eff¡ciency and cost

effectiveness ¡n the generatton, transm¡ss¡on, d¡slr¡bution, sale and demand

management of electrrcity and to facilitalo the maintenance of a financially

viable electricity industry."

The Decision affecls all Ontario LDCs and lheir ratepayers. The Board

stated that ils decision on the Prel¡m¡nary Queslion applied to parties beyond

THESL and CANDAS, and specifically to all LDCs.

All revenues received by LDCs from attachmenl fees are applied to reduce

electric¡ly rates paid by LDC customers. They are not reiained by the LDC

or its shareholders.

The Board, in interpreting the CCTA Order and in refusing to cons¡der

section 29(1) failed to even consider, let alone grve effect to, its mandated

objectives to protect consumers in respect to ihe price of electric¡ty and lo

promole cost effecl¡veness in lhe distr¡but¡on of eleclr¡c¡ly.

By expanding lhe applicat¡on of the CCTA Order and the 922.35 rate to

CANDAS and wireless equrpment wiihout considering the evidence

regarding a compet¡t¡ve marketplace for the sit¡ng of wireless attachments,

Fax:
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the Board acted outside the scope of its stalutory mandate. The $22.35
annual access rate ¡s sign¡ficantly below the market price for access to
power poles for the siting of wireless attachments in the Cily of Toronto.

The Decision fails to protecl the interests of erectric¡ly consuûìers and fa¡ls to

facilitate the maintenance of a financially viable electricity industry by

effectively forcing LDCs and electricity consumers to subsrdize the cost of
burlding a wjreless telecommunications network.

Moreover, the Decision has thè effect of depriving LDC customers of
potent¡al rate savings ga¡ned through the payment by telecommunications

carriers of market rates for the use of LDCS' power poles.

The Board's refusal to conslder lhe ev¡dence of a competitive marketplace

for siting of wireless equipment and the market price for such attachments,

which consideration was reguired by seclion 1(.1 ) of the OEB Act, was an

error of law and exceeded the Board's jurisdrclion.

Sections 1 , 29, and 33 of the OEB Act.

THE BASIS OF THE APPELLATE COURT'S JURISDICTION IS:

3.

There is a statutory right of appeal from an order of the Board, pursuant to

section 33 of the OEB Act;

The Decision appealed from is final; and

Leave to appeal is not required.

Fax:
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE

(Divisional Court)

BETWEEN:

THE ELECTRICITY DISTRIBUTORS ASSOCIATION
Appellant

-and-

ONTARIO ENERGY BOARD
Respondent

APPELLANT'S CERTIFICATE RESPECTING EVIDENCE

The Appellant certifies that the following ev¡dence ts required for the appeal, in

the Appellant's opinion:

'1. The complete record from Onlario Energy Board malter number EB-2011-0120;

and

2 Those port¡ons of the record in Ontario Energy Boerd matter number Rp-2003-

0249 referred lo by the Board or the parties in EB-2O11-0120 that are not olhenr¡ise !n

the record from that proceeding.
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