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ONTARIO ENERGY BOARD1

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 2
1998, c. 15 (Schedule B) (OEB Act);3

AND IN THE MATTER OF an Application by the Canadian 4
Distributed Antenna Systems Coalition (CANDAS) for certain 5
orders under the Ontario Energy Board Act, 1998.6

APPLICATION7

8
1. The Electricity Distributors Association (EDA) is an Ontario industry association which 9

advocates on behalf of electricity distribution companies (LDCs).10

2. The EDA was an intervenor in the above-captioned proceeding.  The Ontario Energy 11

Board (Board) granted the EDA intervenor status in its Procedural Order No. 1 dated 12

June 13, 2011.13

3. The present proceeding concerns the application of the Board's decision and order in 14

RP-2003-0249 dated March 7, 2005 (the CCTA Order) to the attachment of wireless 15

telecommunication equipment to utility poles owned by LDCs and the request of the 16

Applicant CANDAS that the Board direct that LDCs provide such access.17

4. In its decision and order dated September 13, 2012 (Decision, attached at Appendix A18

to this Application), the Board found that the CCTA Order applied to the Applicant as a 19

Canadian carrier under the Telecommunications Act, and that the access rate as 20

provided by the CCTA Order similarly applied.21
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5. The Board declined to address whether it should refrain from exercising its regulatory 1

authority in this matter pursuant to section 29(1) of the OEB Act notwithstanding that a 2

motion had been brought asking the Board to so refrain.3

6. As a result of the Decision, a l l  LDCs will be required to grant access for all 4

telecommunications carriers to attach to the poles of LDCs any attachment related to the 5

service which the telecommunications carrier is providing.  In particular:6

(a) The CCTA Order will apply to a l l  types of telecommunications or cable 7

equipment, with provision to consider different types of attachments as 8

necessary;9

(b) The CCTA Order governs relationships between al l  "Canadian carriers" as 10

defined by the Telecommunications Act and all LDCs in Ontario;11

(c) Any portion of an LDC’s utility pole is available for the attachment of any 12

telecommunication equipment, and such attachments are not limited to the 13

"communication space" on those poles; and14

(d) The annual rate for the attachment of wireless equipment to an LDC utility pole is 15

$22.35 per year per pole, subject to further applications by LDCs for a different 16

rate depending on their circumstances.17

7. As per section 33(6) of the OEB Act, the Decision takes effect immediately in 18

accordance with its terms.19

8. LDCs will be subject to enforcement proceedings and penalties if they do not permit 20

access as aforesaid pending the disposition of the appeal.  If telecommunications 21
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carriers are permitted to attach pending the appeal, the status quo will not be 1

maintained.2

9. The EDA intends to appeal the Decision to the Divisional Court.3

10. The EDA hereby applies to the Board for an order staying the operation of the Decision 4

pending the conclusion of its appeal.5

11. The EDA relies on section 33(6) of the OEB Act.6

12. It is just and convenient that a stay be granted pending the disposition of the EDA’s 7

appeal.8

13. This Application affects all electricity ratepayers in the Province of Ontario, who are too 9

numerous to list.  Accordingly, notice is being provided to all parties to this Application, 10

including those Intervenors representing ratepayer interests.11

14. The EDA may file amended or updated evidence and submissions in support of this 12

Application.13
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2 The Electricity Distributors Association 

3 By its Counsel, 
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TO: 

2528784 

ONTARIO ENERGY BOARD 
P.O. Box 2319, 27th Floor 
2300 Yonge Street 
Toronto ON M4P 1 E4 

Kristi Sebalj 
Tel.: 416.440.7730 
Fax: 416.440.7656 

Alan Mark 

{/j/l / ... 
Christine Kiln 

Norton Rose Canada LLP 
TD Waterhouse Tower, Suite 2300 
Toronto-Dominion Centre 
79 Wellington Street West, P.O. Box 128 
Toron~,On~rio M5K1H1 CANADA 

Tel: 416.216.4000 
Fax: 416.360.8277 
Email: alan.mark@nortonrose.com 

christine.kilby@nortonrose.com 

Email: Kristi.Sebalj@ontarioenergyboard.ca 

Lawyers for the Respondent 

4 
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AND TO: FRASER MILNER CASGRAIN LLP1
77 King Street West, Suite 4002
Toronto-Dominion Centre3
Toronto, ON  M5K 0A14

5
Helen T. Newland6
Tel: 416.863.44717
Email: helen.newland@fmc-law.com8

9
Michael D. Schafler10
Tel: 416.863.445711
Email: michael.schafler@fmc-law.com12

13
Kathleen Burke14
Tel: 416.862.346615
Email: kathleen.burke@fmc-law.com16

17
Lawyers for Canadian Distributed Antenna Systems Coalition18

AND TO: BORDEN LADNER GERVAIS LLP19
Scotia Plaza, 40 King Street W.20
Toronto, ON  M5H 3Y421

22
J. Mark Rodger23
Tel: 416.367.600024
Fax: 416.367.674925
Email: mrodger@blg.com26

27
Lawyers for Toronto Hydro-Electric System Limited28

AND TO: TORONTO HYDRO-ELECTRIC SYSTEM LIMITED29
14 Carlton Street 30
Toronto, ON  M5B 1K531

32
Colin McLorg33
Manager, Regulatory Policy & Relations34
Tel: 416.542.251335
Fax: 416.542.302436
Email: regulatoryaffairs@torontohydro.com37

AND TO: CANADIAN ELECTRICITY ASSOCIATION38
350 Sparks Street, Suite 110039
Ottawa, ON  K1R 7S840

41
Devin McCarthy42
Manager, Distribution43
Tel: 613.688.296044
Email: mccarthy@electricity.ca45
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AND TO: WEIRFOULDS LLP1
Barristers & Solicitors2
4100-66 Wellington Street West3
PO Box 35, Toronto-Dominion Centre4
Toronto, ON  M5K 1B75

6
Robert B. Warren  LSUC # 17210M7
Tel: 416.365.11108
Fax: 416.365.18769
Email: rwarren@weirfoulds.com10

11
Lawyers for the Intervenor,12
The Consumers Council of Canada13

AND TO: ENERGY PROBE RESEARCH FOUNDATION14
225 Brunswick Avenue15
Toronto, ON  M5S 2M616

17
David S. MacIntosh18
Case Manager19
Tel: 416.964.922320
Fax: 416.964.823921
Email: DavidMacIntosh@nextcity.com22

AND TO: HYDRO ONE NETWORKS INC.23
8th Floor, South Tower24
483 Bay Street25
Toronto, ON  M5G 2P526

27
Anne-Marie Reilly28
Senior Regulatory Coordinator – Regulatory Research and Administration29
Regulatory Affairs30
Tel: 416.345.648231
Fax: 416.345.586632
Email: regulatory@HydroOne.com33

AND TO: HYDRO OTTAWA LIMITED34
3025 Albion Road North, P.O. Box 870035
Ottawa, ON  K1G 3S436

37
Jane Scott38
Manager, Rates and Revenue39
Tel: 613.738.5499 ext. 749940
Fax: 613.738.640341
Email: janescott@hydroottawa.com42
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AND TO: NEWMARKET-TAY POWER DISTRIBUTION LIMITED1
590 Steven Court2
Newmarket, ON  L3Y 6Z23

4
Gaye-Donna Young5
Tel: 905.953.85486
Fax: 905.895.89317
Email: gyoung@nmhydro.ca 8

AND TO: POWERSTREAM INC.9
161 Cityview Boulevard 10
Vaughan, ON  L4H 0A911

12
Sarah Griffiths13
Manager, Regulatory & Government Affairs14
Tel: 905.532.452715
Fax: 905.532.450516
Email: powerstreamregulatory@powerstream.ca 17

AND TO: VERIDIAN CONNECTIONS18
55 Taunton Road East19
Ajax, ON  L1T 3V320

21
Steve Zebrowski22
Regulatory and Key Projects Analyst23
Tel: 905.427.9870 ext. 327424
Fax: 905.619.021025
Email: regulatoryaffairs@veridian.on.ca26

AND TO: VULNERABLE ENERGY CONSUMERS COALITION (“VECC”)27
ONE Nicholas Street28
Suite 120429
Ottawa, ON  K1N 7B730

31
Michael Janigan32
Tel: 613.562.4002 ext. 2633
Fax: 613.562.000734
Email: mjanigan@piac.ca35

36
Counsel to Vulnerable Energy Consumers Coalition37
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AND TO: HORIZON UTILITIES CORPORATION1
55 John Street North2
Hamilton, ON  L8R 3M83

4
Indy J. Butany-DeSouza5
Vice-President, Regulatory and Government Affairs6
Tel: 905.317.47657
Email: indy.butany@horizonutilities.com8

9
10
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Appendix A1

Decision on Preliminary Issue and Order, dated September 13, 2012.2



 
Ontario Energy  
Board  
 

 
Commission de l’énergie 
de l’Ontario 
 

 

 
 

EB-2011-0120 
 

IN THE MATTER OF the Ontario Energy Board 
Act, 1998, S.O. 1998, c. 15, (Schedule B); 
 
AND IN THE MATTER OF an application by 
Canadian Distributed Antenna Systems Coalition 
for certain orders under the Ontario Energy Board 
Act, 1998.  
 
 
BEFORE: Cynthia Chaplin  
   Vice Chair and Presiding Member 
  

Ken Quesnelle  
   Member 
 

Karen Taylor 
Member 

 
DECISION ON PRELIMINARY ISSUE AND ORDER 

September 13, 2012 
 

THE APPLICATION 
The Canadian Distributed Antenna Systems Coalition (“CANDAS”) filed an 

application on April 25, 2011, subsequently amended by letters dated May 3 and 

June 7, 2011, requesting the following: 

 

1. Orders under subsections 70(1.1) and 74(1) of the Ontario Energy 
Board Act, 1998 (the “Act”): (i) determining that the Board’s RP-2003-
0249 Decision and Order dated March 7, 2005 (the “CCTA Order”) 
requires electricity distributors to provide “Canadian carriers”, as that 
term is defined in the Telecommunications Act, S.C. 1993, c. 38, with 
access to electricity distributor’s poles for the purpose of attaching 
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wireless equipment, including wireless components of distributed 
antenna systems (“DAS”); and (ii) directing all licensed electricity 
distributors to provide access if they are not so doing; 

 
2. in the alternative, an Order under subsection 74(1) of the Act 

amending the licences of all electricity distributors requiring them to 
provide Canadian carriers with timely access to the power poles of 
such distributors for the purpose of attaching wireless equipment, 
including wireless components of DAS; 

 
3. an Order under subsections 74(1) and 70(2)(c) of the Act amending 

the licences of all licensed electricity distributors requiring them to 
include, in their Conditions of Service, the terms and conditions of 
access to power poles by Canadian carriers, including the terms and 
conditions of access for the purpose of deploying the wireless and 
wireline components of DAS, such terms and conditions to provide for, 
without limitation: commercially reasonable procedures for the timely 
processing of applications for attachments and the performance of the 
work required to prepare poles for attachments (“Make Ready Work”); 
technical requirements that are consistent with applicable safety 
regulations and standards; and a standard form of licensed occupancy 
agreement, such agreement to provide for attachment permits with 
terms of at least 15 years from the date of attachment and for 
commercially reasonable renewal rights; 

 
4. its costs of this proceeding in a fashion and quantum to be decided by 

the Board pursuant to section 30 of the Act; and 
 

5. such further and other relief as the Board may consider just and 
reasonable. 

 

THE PROCEEDING 
The Board issued a Notice of Application and Hearing on May 11, 2011. 

 

The following parties were granted intervenor status in this proceeding: Canadian 

Electricity Association (“CEA”), Consumers Council of Canada (“CCC”), 
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Electricity Distributors Association (“EDA”), Energy Probe Research Foundation 

(“Energy Probe”), Hydro One Networks Inc. (“HONI”), Hydro Ottawa Limited, 

Newmarket-Tay Power Distribution Limited, PowerStream Inc., Toronto Hydro-

Electric System Limited (“THESL”), Veridian Connections, Vulnerable Energy 

Consumers Coalition (“VECC”) and Horizon Utilities Corporation. 

 

CANDAS stated in its application that it was seeking to recover its costs directly 

from THESL because THESL’s letter to the Board of August 13, 2010 was a 

major impetus for the application.  THESL objected to CANDAS’ requests 

regarding costs.  The Board indicated in Procedural Order No. 1 that it would 

make a determination at the conclusion of the hearing as to whether CANDAS 

would be eligible for costs.   The Board also indicated that it would determine 

which party or parties would be assessed costs after the Board had heard and 

considered the record of the proceeding.  The issue of costs is addressed at the 

end of this Decision. 

 
The Board made provision for the filing of evidence by the applicant, Board staff, 

and intervenors.  CANDAS1, THESL2, and the CEA3 filed evidence. 

 

On September 2, 2011 THESL filed a Notice of Motion to Dismiss the CANDAS 

Application.  The Board responded by letter to THESL on September 7, 

2011 indicating that it would hold THESL’s Notice of Motion in abeyance until the 

CANDAS application was heard and determined.  The Board accepted the 

affidavit evidence provided in the THESL motion as intervenor evidence. 

 

A settlement conference was held on March 5, 2012, and a Board appointed 

facilitator presided over the conference. 

 

                                                 
1 Filed July 27, 2011 
2 Filed September 2, 2011 – The Board determined that THESL’s Motion Record would be treated as 
evidence filed in this proceeding. 
3 Filed September  2, 2011 
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On March 14, 2012 CANDAS filed a letter on behalf of the active parties 

requesting a suspension of the proceeding for the purpose of negotiating a 

bilateral settlement agreement between CANDAS and THESL.  The Board 

granted this request.  On May 22, 2012 CANDAS requested a further extension 

to June 25, 2012.  The Board also granted this request.  

 

On June 14, 2012, CANDAS filed a letter with the Board advising the Board that 

in its view there was no reasonable prospect of reaching a bilateral settlement.  

On June 15, 2012, THESL filed a letter proposing that the Board convene a 

further settlement conference with a Board appointed facilitator.  A one-day 

settlement conference was held on June 22, 2012.  No settlement was reached.     

 

BACKGROUND  
The first request in CANDAS’ application is for: 

Orders under subsections 70(1.1) and 74(1) of the Ontario Energy Board 

Act, 1998 (the “Act”): (i) determining that the Board’s RP-2003-0249 

Decision and Order dated March 7, 2005 (the “CCTA Order”) requires 

electricity distributors to provide “Canadian carriers”, as that term is 

defined in the Telecommunications Act, S.C.  1993, c. 38, with access to 

electricity distributor’s poles for the purpose of attaching wireless 

equipment, including wireless components of distributed antenna systems 

(“DAS”); and (ii) directing all licensed electricity distributors to provide 

access if they are not so doing; 

 

The CANDAS application is motivated in large part by the CCTA proceeding and 

the decision and order in that proceeding (RP-2003-0249).  The CCTA 

proceeding concerned an application by the Canadian Cable Television 

Association4  brought on April 15, 2004.  The Application sought an amendment 

to the licences of all regulated electricity distribution utilities in Ontario.  The 

CCTA’s proposed amendment was to require a standard pole attachment 

                                                 
4 Later renamed to the “Canadian Cable Telecommunication Association”. 
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agreement, including a standard pole rental charge as part of the standard terms 

and conditions.  

 

The CCTA Decision and Order was issued on March 7, 2005, granting access to 

local distribution company (“LDC”) poles at a rate of $22.35 per pole per year.  

The Board did not establish a standard pole attachment agreement through the 

CCTA Decision and Order.  The Board accepted the agreement reached by the 

parties during settlement discussions that they should negotiate terms and 

conditions of access after the Board had determined whether access would be 

granted and, if so, the rate.  The parties subsequently negotiated a model joint 

use agreement.  This agreement was filed with the Board but was never formally 

approved by the Board.  There is more detail about the CCTA Decision and 

Order later in this Decision. 

 

Much of the disagreement in the current proceeding stems from the interpretation 

of the CCTA Decision and Order and whether it applies to all attachments to 

poles for cable and telecommunications, or whether it applies only to wireline 

attachments, to the exclusion of wireless attachments. 

 

THE PRELIMINARY ISSUE 
In Procedural Order No. 12, the Board determined that it would sit on July 23, 

2012 for one day for the purpose of hearing oral argument from the parties on the 

first request by CANDAS in its application to the Board, namely:  

 
Does the CCTA decision apply to the attachment of wireless equipment, 
including DAS components, to distribution poles? (the “Preliminary Issue”)  

 

The Board had considered hearing this issue earlier in the proceeding, but at that 

time, CANDAS did not agree that sequencing the application was appropriate.  

The Board, in its letter of September 14, 2011, accepted CANDAS’ position and 

stated: 
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The Board continues to be of the view that, in the absence of an 

alternative advanced to the Board that is agreed upon by all parties, the 

procedure as established in the previously issued Procedural Orders and 

written communications of the Board is appropriate and effective and will 

stand. 

 

Subsequently, the parties requested the suspension of the proceeding for 

purposes of bilateral negotiations, as described above.  When those negotiations 

were ultimately unsuccessful, it became apparent to the Board that all parties 

were now prepared to argue the issue concerning the applicability of the CCTA 

Order in advance of the rest of the application.  On that basis, the Board 

determined that it would hear and decide the Preliminary Issue first. 

 

The Board held an oral hearing on July 23, 2012 to hear argument on the 

Preliminary Issue.  The Board heard submissions from CANDAS, CCC, VECC, 

Board Staff, THESL, the EDA, and Energy Probe. 

 

BOARD FINDINGS 

The Board finds that the CCTA Order applies to the attachment of wireless 

equipment, including the DAS components of CANDAS, to distribution poles.  

 

The CCTA Order establishes a non-discriminatory, technology-neutral right of 

access to power poles for cable companies and telecommunication companies. 

The complete Order section of the CCTA Decision and Order reads as follows: 

The licence conditions of the electricity distributors licensed by this Board 

shall as of the date of this Order be amended to provide that all Canadian 

carriers as defined by the Telecommunications Act and all cable 

companies that operate in the Province of Ontario shall have access to the 

power poles of the electricity distributors at the rate of $22.35 per pole per 

year.5  

                                                 
5 RP-2003-0249, Decision and Order, p.11. 
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There is no dispute amongst the parties that because the Order applies to 

Canadian carriers as defined in the Telecommunications Act it applies to 

CANDAS members.  What is in dispute is whether the Order covers the 

attachment of wireless equipment, including the DAS attachment which CANDAS 

proposes to make.  

 

Those who argue the CCTA Order applies to this type of attachment (CANDAS, 

CCC, Board staff and VECC) claim that the Order is clear on its face and that in 

the absence of an explicit exclusion, the Order applies to the attachments 

proposed by CANDAS.  CANDAS goes further and says that even if it is not clear 

on the face of the CCTA Order, an examination of the relevant facts and 

circumstances of the CCTA Order confirms that it applies. 

 

Those who argue the CCTA Order does not apply (THESL and EDA) claim the 

CCTA Order on its face does not answer the question of what exactly is eligible 

for attachment at the rate of $22.35 per pole per year and that therefore an 

examination of the facts and circumstances is necessary.  Further, these parties 

argue that an examination of the facts and circumstances leads to the conclusion 

that the CCTA Order does not apply to wireless attachments.  The Board does 

not agree with these submissions, for reasons discussed below.  At their core, 

these arguments by THESL and the EDA are arguments for why the CCTA Order 

should not apply to wireless attachments – not that the CCTA Order does not 

apply. 

 

The Board finds that the CCTA Order is clear on its face and the CCTA Order 

applies on a technology-neutral basis.  As a result, an examination of the facts 

and circumstances of the CCTA proceeding is not necessary.  However, as 

discussed below, in the view of the Board, the findings in the CCTA Decision are 

consistent with this interpretation of the CCTA Order.  
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The Board will address the following issues: 

 

1. What types of attachments are covered by the CCTA Order? 

2. What significance is there to the identification of the “communications 

space” in the CCTA Settlement Agreement? 

3. What significance is there to the definition of “attachment” in the model 

joint use agreement negotiated pursuant to the CCTA Order by Mearie 

and CCTA? 

 

1. What types of attachments are covered by the CCTA Order? 

 

THESL argues as follows: 

There is no other way to figure out whether or not the Board order applies 

to the attachment of wireless equipment without looking to the underlying 

transcript and facts considered by the Board in making its decision in the 

CCTA proceeding.6  

 

Similarly, the EDA argues that the Board: 

 …can only interpret the order and determine the circumstances in which it 

applies by reference to its context, by reference to the issue that brought it 

before the Board for consideration, and in reference to its reasons for 

decision.7  

 

The Board does not agree that the scope of the CCTA Order is limited to the 

specific circumstances advanced in the CCTA application.  The Board’s Order 

quite clearly is not limited or circumscribed in that way. 

 

The Order permits “access” and does not contain any wording limiting the type of 

access. There is no limitation to wireline attachments.   

                                                 
6 Tr. Vol. 2, p.102. 
7 Tr. Vol. 2, p.116. 
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The Board could have limited its CCTA Order so as to limit its application to a 

specific set of circumstances or type of attachment.  It did not do so.  It adopted 

an inclusive and technology-neutral approach.  This inclusive approach is 

consistent with the context of the CCTA proceeding, given the variety of 

participants in that hearing.  Although the CCTA proceeding was initiated by 

cable companies, the scope was subsequently expanded to include 

telecommunications companies, in response to intervention requests from 

telecommunications providers (such as MTS Allstream, among others) that 

clearly described their interests which included but were not limited to wireless 

attachments.  

 

That the Board adopted an inclusive and technology-neutral approach is also 

consistent with the Board’s observations in the CCTA Decision regarding 

technology changes and convergence.   In relation to who should have access, 

the Board stated in the CCTA Decision that:  

This market is changing rapidly and industries are converging.  Cable 

companies are now providing the telecommunication services just as the 

electricity distributors enter this industry.  The fact that the two groups that 

have been warring over the past decade are fast becoming competitors is 

an additional reason for the Board to intervene and establish clear 

guidelines.8   

 

The Board therefore concludes that the reasons in the CCTA Decision do not 

support the narrow application of the CCTA Order advanced by the EDA and 

THESL.  Rather the reasons and choice of words for the Order support the broad 

application advanced by CANDAS, CCC, Board staff and VECC. 

 

                                                 
8 RP-2003-0249, Decision and Order, p.4 
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However, the Board does agree with THESL and the EDA that the CCTA Order 

cannot be interpreted to confer the right of attachment of absolutely anything by a 

Canadian carrier or cable company. 

 

The Board finds that the scope of the access to be provided has been 

determined by the Board specifying to whom the access rights apply.  The CCTA 

Order applies to Canadian carriers and cable companies in Ontario.  Therefore, 

the scope of the access to be provided should be interpreted to be access for 

attachments that are required to conduct the business activities of the company 

making the attachment – namely telecommunication equipment or cable 

equipment.   

 

The EDA argues that: 

…even if the Board were to find that the CCTA Order does apply or should 

be applied to the CANDAS circumstances, I would ask you to limit that 

direction to the City of Toronto.  There is simply no evidentiary record 

upon which the Board could answer this question that it has before it today 

for the entire province.9   

 

The Board does not agree. There is no basis in the wording of the CCTA Order 

upon which the Board would limit its application to a single LDC.  The basis upon 

which the Board has reached its conclusion has province-wide application. 

 

2. What significance is there to the identification of the “communications space” 

in the CCTA Settlement Agreement? 

 

One of the issues in the CCTA proceeding was as follows: 

If the Board does set conditions of access, to what types of cable or 

telecommunications service providers should these conditions apply to? 

 

                                                 
9 Tr. Vol. 2, p.131. 
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The parties reached agreement on this issue in a Settlement Agreement 

approved by the Board.  The settlement on this issue reads as follows: 

If the Board does set conditions of access, these conditions should apply 

to access to the communications space on an LDC’s poles by Canadian 

carriers as defined in the Telecommunications Act and cable companies; 

provided, however, that these conditions shall not apply to joint-use 

arrangements between incumbent local exchange carriers and hydro 

distributors that grant reciprocal access to each other’s poles.10 

 

THESL argues that this reference to “communications space” serves to limit the 

generality of the CCTA Order, and THESL further argues that the attachments 

proposed by CANDAS cannot be accommodated within the “communications 

space.”11  CANDAS disagrees but claims that this characterization does not 

present a difficulty for them in any event.  

 

The Board finds that the reference to “communications space” in the Settlement 

Agreement on issue 2 does not serve to limit the application of the CCTA Order 

to a discrete portion of the LDC pole.   

 

Most importantly, the CCTA Order makes no reference to “communications 

space”; nor does it identify any specific physical limitation on the nature of the 

attachments to be allowed.  The Board must consider what relevance the 

reference to “communications space” in the Settlement Agreement has to the 

interpretation of the CCTA Order. 

 

The issue which the Settlement Agreement addresses was focussed on who 

should be provided access.  The Settlement Agreement does so by agreeing the 

“who” should be limited to Canadian carriers and cable companies.  The 

                                                 
10 RP-2003-0249, Settlement Agreement, p.4. 
11 As defined in the Settlement Agreement filed October 19, 2004, “Communications Space” means a 
vertical space on the pole, usually 600 mm in length, within which Telecommunications Attachments are 
made. 
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reference to the “communications space” in the Settlement Agreement, which 

goes to what may be attached, is essentially beyond the scope of the issue.  The 

Board interprets the reference to the “communications space” in the Settlement 

Agreement as a general descriptor of the types of attachments these parties 

might seek to make.   

    

It is clear that the parties themselves did not see the reference to the 

“communications space” in the Settlement Agreement as a physical limitation on 

access.  The definition of “Attachment” in the model joint use agreement 

(negotiated by the parties) refers to items which may be placed in locations other 

than the “communications space”.  Also, other terms and conditions in the model 

joint use agreement refer to access to areas other than the “communications 

space.”  Finally, there is evidence on the record of the CANDAS proceeding that 

attachments have been made in locations other than the “communications 

space”.  

 

An examination of the Board’s reasons in the CCTA Decision leads to the 

conclusion that “communications space” was used in that proceeding for the 

purposes developing the appropriate rate or charge, and that it provided a proxy 

for the development of the methodology and the derivation of a single 

representative province-wide rate rather than acting as a specific and limited 

description of where access would be made.  This is reflected in the Board’s 

reasons in the CCTA Decision as follows: 

For many years, electricity and telephone companies in at least four 

provinces have openly negotiated reciprocal access agreements to 

telephone and power poles.  In all cases, these agreements appear to 

reflect equal allocation of common costs.  This suggests that the per 

capita or equal sharing methodology is the appropriate one.  Moreover, 
as more and more parties attach to these poles, the notion that there 
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is a discrete portion of space to be allocated to each becomes more 
problematic.12 [emphasis added]  

 

The rate includes direct costs and indirect costs.  The relevance of the 

“communications space” for the rate methodology was for purposes of 

establishing a benchmark level of sharing to determine the allocation of the 

indirect or common costs.   

 

The Board also made it clear that to the extent the cost circumstances of an LDC 

differed from those used by the Board to derive the rate, it was open to the LDC 

to apply for a different rate.  The CCTA Decision states: 

 This is not to say there should not be relief available for electricity 

distributors who feel the province-wide rate is not appropriate to their 

circumstances.  Any LDC that believes the province-wide rate is not 

appropriate can bring an application to have the rates modified based on 

its own costing.13  

 

The EDA has suggested this was a reference to the situation of different common 

costs – in other words that the underlying costs associated with a pole (which are 

then shared as common costs amongst the attachers) might differ between LDCs 

and not to differences in costs arising because the variation in type of 

attachment.  However, another component of the rate is the direct cost of the 

attachment related primarily to administration costs and loss in productivity.  The 

Board’s finding regarding flexibility to address specific LDC circumstances 

applies to both components of the charge.   

 

Therefore, if the nature of the attachment is such that it results in costs not 

adequately covered by the $22.35, then it is open to an LDC to apply for a 

different rate. 

                                                 
12 RP-2003-0249, Decision and Order, p.7. 
13 Ibid, p.8. 
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3. What significance is there to the definition of “Attachment” in the model joint 

use agreement negotiated pursuant to the CCTA Order by Mearie and 

CCTA? 

 

As described above, a model joint use agreement was negotiated and filed with 

the Board on August 3, 2005, but was not approved by the Board.    The cover 

letter accompanying the agreement states: 

The model agreement is now being used by the LDCs and CCTA 

members to put together local agreements.  

 

The model joint use agreement includes the following definition of “Attachment”: 

 “Attachment” means any material, apparatus, equipment or facility owned 

by the Licensee which the Owner has Approved or Affixing to poles or 

other equipment of the Owner or In-span, including but without limiting the 

generality of the foregoing: 

o Licensee-owned cable not directly attached to a pole, but Over 

Lashed to a cable or Support Strand not owned by the Licensee; 

o Service drops Affixed directly to the Owner’s poles; 

o Service Drops Affixed In-span to a Support Strand supported by 

poles of the Owner; and 

Unless otherwise agreed by the parties, Attachment excludes Wireless 

Transmitters and Power Line Carriers. 

 

THESL argues that this creates a limitation on the application of the CCTA Order.  

The EDA argued similarly that the Board did not move to include wireless 

attachments, and so it therefore excluded them.  The Board does not agree. 

 

The model joint use agreement cannot act to circumscribe or limit the CCTA 

Order.  The Board in the CCTA Decision left it to the parties to negotiate the 

terms and conditions of access (but not the charge) and indicated that if an 
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agreement could not be reached then the Board would take further steps.  As 

indicated, the Board did not approve the model joint use agreement.   If wireless 

transmission equipment had been included as one of the enumerated types of 

equipment in the list contained in the definition, then there would be no dispute at 

this time.  The fact that the model joint use agreement contains a limitation on 

wireless equipment indicates that the terms and conditions for this particular type 

of attachment were not agreed on a generic basis when the model agreement 

was negotiated, and were left to subsequent direct negotiations.   

 

Importantly, the definition does not exclude wireless attachments; rather it limits 

them to circumstances where both sides agree.  The Board notes that if the 

CCTA Order did not apply to wireless attachments, then there would be no 

requirement for the limitation on the definition at all.  In other words, the presence 

of the limitation supports the conclusion that the CCTA Order was accepted by 

the parties as inclusive and not limited to wireline attachments.  The addition of 

the limitation implies that but for that limitation it would be considered included 

within the general characterization of “Attachment.”  

 

The Board also notes that the THESL agreement with DAScom Inc. (filed in 

evidence in the CANDAS proceeding) contains a list of items under the definition 

of “Attachment” which is more extensive than the list in the model joint use 

agreement and does not contain the limitation on wireless attachments which is 

found in the model joint use agreement. The Board views this as consistent with 

the Settlement Agreement which contemplated a mutual agreement for purpose 

of making wireless attachments.  

 

It may be appropriate for the model joint use agreement to be re-visited with a 

view to addressing the matter of terms and conditions for wireless equipment 

attachments on a generic basis – or it may be appropriate for these to continue to 

be negotiated individually.  Those issues are beyond the scope of the Preliminary 
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Issue.  What is clear is that LDCs cannot deny access for wireless attachments, 

including DAS components, on the basis of the model joint use agreement.   

 

The EDA and THESL also point to the fact that the disagreement about the 

inclusion or exclusion of wireless attachments was identified in the CCTA 

Settlement Agreement. Appendix B to the Settlement Agreement contains a list 

of definitions (identified as Revision No. 5 of the MEARIE/CCTA draft model 

agreement).  In that list, under the definition for “Attachment” the following words 

appear:  “Attachment excludes wireless transmitters and power line carriers.  

NOT AGREED.”  The Board does not agree that this reference, and the 

subsequent approval of the Settlement Agreement, supports the conclusion that 

wireless attachments were to be excluded from the CCTA Order.  The reference 

appears in an appendix to the Settlement Agreement, and the appendix is only 

referred to in one place in the Settlement Agreement.  That one reference is by 

one group of parties as part of the explanation of their position on an issue which 

itself was unsettled.  Therefore, although the Board would be aware this aspect 

was unsettled, on the face of the Settlement Agreement, the whole issue was 

unsettled, not just whether attachments included wireless attachments.  

 

The CANDAS Application 
The Board concludes that the CCTA Order confers a broad right of access to all 

Canadian carriers and cable companies to the poles of LDCs and the right of 

access extends to all attachments that are related to the service which the 

telecommunications or cable company is providing.  The CCTA Order applies to 

the attachment of wireless equipment, including DAS components, to distribution 

poles.  This addresses the first request of the CANDAS application.  The second 

request is now moot.  

 

If a Canadian carrier or cable company is of the view that an LDC is not in 

compliance with the Board’s CCTA Order, it may make a complaint to the Board, 

and the Board will investigate. 
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To the extent parties are using the model joint use agreement or some mutually 

agreed variation of that agreement, that will be acceptable, provided the limitation 

related to wireless attachments is removed from the definition of “Attachment.”  

The Board notes that in the agreement between THESL and DAScom Inc., the 

definition of “Attachment” does not include the limitation on wireless attachments.  

 

The parties may wish to negotiate different terms and conditions for wireless 

attachments (but not a different rate), or to negotiate modifications or additions to 

the model joint use agreement.  The Board concludes that this is best left to the 

parties in the first instance.  If the parties are unsuccessful, then the matter may 

be brought to the Board for consideration.  The Board concludes that it does not 

need to address CANDAS’ third request as part of this proceeding. 

 

Finally, in accordance with the CCTA Order, the charge for attachments remains 

$22.35 per pole per year.   

 

The Board, in its letter of September 14, 2011, stated as follows (in relation to the 

CANDAS proceeding): 

 

With respect to the terms and conditions of access and what an 

appropriate pole access rate would be, the Board is of the view that the 

question of whether the current Board-approved attachment rate applies 

to wireless attachments is appropriately part of this proceeding.  If, 

however, the current rate is not found to apply, the setting of a new rate 

for wireless attachments may require a new notice and additional 

evidence to be filed either as part of the current proceeding or in a new 

proceeding. 

 

As indicated in the CCTA Decision, “any LDC that believes the province-wide 

rate is not appropriate can bring an application to have the rates modified based 
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on its own costing.”  In light of the CCTA Decision and the caution in the Board’s 

letter of September 14, 2011 regarding notice and evidence, the Board 

concludes that the CANDAS proceeding should not be continued for purposes of 

addressing whether the current rate is appropriate.   

 

As a result of the Board’s findings on the Preliminary Issue and the consequential 

impact on the remaining requests of CANDAS, the Board has determined that, 

subject to the two outstanding issues addressed below, the CANDAS application 

may now be concluded.   

 

THESL CONFIDENTIALITY REQUEST 
On July 12, 2012, THESL filed new evidence in response to the Board’s Decision 

and Order of December 9, 2011 in this proceeding.  This new evidence relates to 

a new agreement for wireless attachments on THESL’s poles. THESL requested 

that this evidence be held in confidence, and specifically requested that it not be 

disclosed to any employee of the members of CANDAS, even if the individual 

has signed the Board’s Declaration and Undertaking.  The Board issued a letter 

on July 19, 2012, indicating that it would hold the evidence in confidence for the 

time being, but that a final determination on confidentiality would be made after 

the Board has rendered its decision on the Preliminary Issue.  The Board also 

accepted CANDAS’ undertaking not to disclose the evidence to any employee of 

the members of CANDAS, even if the individual has signed the Board’s 

Declaration and Undertaking.   

 

The Board has now determined that the evidence will be kept confidential and 

that it will only be disclosed to the external counsel and external consultants that 

have executed the Board’s Declaration and Undertaking.  The material will not be 

disclosed to any employee of a member of CANDAS, or any employee of any 

other party to this proceeding. 
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THESL MOTION OF SEPTEMBER 2, 2011 
 

THESL filed a motion on September 2, 2011, seeking a Decision and Order of 

the Board: 

 

1. finding that the license condition setting access and the access rate of 

$22.35 per 22 pole attachment per year arising from the Ontario Energy 

Board's (the "Board's") 23 March 7, 2005 CCT A Decision does not apply 

to wireless communications attachments, including related wireless 

equipment and wireless components and other equipment associated with 

distributed antenna systems other than wireline attachments (hereinafter 

referred to as "Wireless Attachments"); and finding that the license 

condition setting access and the access rate of $22.35 per pole 

attachment per year arising from the Ontario Energy Board's (the 

"Board's") March 7, 2005 CCTA Decision does not apply to wireless 

communications attachments, including related wireless  equipment and 

wireless components and other equipment associated with distributed 

antenna systems other than wireline attachments (hereinafter referred to 

as "Wireless Attachments"); and 

 

2. pursuant to Subsection 29(1) of the Ontario Energy Board Act, 1998, to 

refrain from exercising any of its powers, including imposing any 

distribution license conditions governing the access of Wireless 

Attachments to the electricity distribution system, on the basis that there is 

or will be competition in the market for siting of Wireless Attachments 

sufficient to protect the public interest; and  

 
3. in the alternative to number 2, pursuant to Subsection 29(1) of the Ontario 

Energy  Board Act, 1998 (the "OEB Act') to refrain from exercising any of 

its powers, including imposing any distribution license conditions 

governing the access of Wireless Attachments to THESL's electricity 
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distribution system, on the basis that there is or will be competition in the 

market for siting of Wireless Attachments within the City of Toronto 

sufficient to protect the public interest; and 

 

4. denying the relief sought by CANDAS and dismissing the CANDAS 

application; and 

 

5. such other relief as may be requested by THESL or as the Board may 

deem appropriate. 

 

By letter dated September 7, 2011, the Board stated that it would hold the motion 

in abeyance until the CANDAS application was heard and determined. 

 

The Board’s findings on the Preliminary Issue address the first part of the Motion.  

The second and third parts of the Motion advance the view that the CCTA Order 

should not apply to wireless attachments on the basis of competitive market 

conditions, and that therefore the Board should refrain from regulating the activity 

Having determined that the CCTA Order does apply to wireless attachments, the 

Board concludes that these issues related to forbearance will not be heard within 

the CANDAS application. CANDAS has sought particular relief and the Board 

has addressed those issues.  THESL’s Motion raises other, different issues, 

which while related to the CANDAS application, have broader implications and 

considerations. Therefore the Board denies the motion on the basis that it is out 

of scope in the context of this proceeding. The Board will therefore not hear the 

motion on its merits at this time. 

 
COSTS 

There are three outstanding issues related to costs in this proceeding (the “Cost 

Issues): 
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1. CCC, VECC and Energy Probe have been found eligible for an award of 

costs. It remains to be determined from whom these costs should be 

recovered. 

 

2. CANDAS is seeking recovery of its costs, and it remains to be determined 

whether CANDAS will be permitted to do so, and if so, from whom the 

costs should be recovered. 

 

3. Finally, it remains to be determined who will bear the Board’s costs for this 

proceeding. 

 

The Board will take submissions in writing on Cost Issues.  The Board will permit 

all parties and Board staff, to make submissions, and will permit all parties and 

Board staff to reply to the submissions of others. 

 
THE BOARD ORDERS THAT: 
 

1. All parties and Board staff shall file written submissions on the Cost Issues 
on or before September 24, 2012. 

2. All parties and Board staff shall file written submissions, if any, in reply to 
the submissions of other parties or Board staff on the Costs Issues on or 
before October 3, 2012.  

All filings to the Board must quote file number EB-2011-0120, be made through 

the Board’s web portal at, https://www.pes.ontarioenergyboard.ca/eservice/ and 

consist of two paper copies and one electronic copy in searchable / unrestricted 

PDF format. Filings must clearly state the sender’s name, postal address and 

telephone number, fax number and e-mail address. Parties must use the 

document naming conventions and document submission standards outlined in 

the RESS Document Guideline found at www.ontarioenergyboard.ca. If the web 

portal is not available parties may email their document to 

BoardSec@ontarioenergyboard.ca. Those who do not have internet access are 

https://www.pes.ontarioenergyboard.ca/eservice/
http://www.ontarioenergyboard.ca/
mailto:BoardSec@ontarioenergyboard.ca
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required to submit all filings on a CD in PDF format, along with two paper copies. 

Those who do not have computer access are required to file 2 paper copies. 

DATED at Toronto, September 13, 2012 
 
ONTARIO ENERGY BOARD 
 
Original signed by 
 
 
Kirsten Walli 
Board Secretary 
 




