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Tuesday, October 23, 2012

--- On commencing at 9:31 a.m.

MS. CONBOY:  Good morning, everyone.  Please be seated.


Good morning.  The Board is sitting today in the matter of an application by Hydro One Networks Inc. pursuant to section 78 of the Ontario Energy Board Act for an order or orders approving just and reasonable rates and other charges for electricity transmission to be effective January 2013 and January 2014.  Specifically, we are here today to hear oral arguments related to a motion filed by School Energy Coalition, an intervenor in this proceeding.  The motion is seeking an order requiring Hydro One to provide information and/or documents requested in certain interrogatories posed by Schools and requested again at the technical conference.


My name is Paula Conboy and I will be presiding over these proceedings.  With me today is Board Member Cynthia Chaplin and Board Member Emad Elsayed.


May I have appearances, please?

Appearances:


MS. VARJACIC:  Anita Varjacic on behalf of Hydro One Networks Inc. and with me I have Allan Cowan, director of major applications.


MS. CONBOY:  Good morning.


MR. GIBBONS:  Jack Gibbons for Pollution Probe.


MS. CONBOY:  Good morning, Mr. Gibbons.


DR. HIGGIN:  Roger Higgin here for Energy Probe.


MS. CONBOY:  Good morning, Dr. Higgin.


MR. RUBENSTEIN:  Mark Rubenstein, counsel to the School Energy Coalition.


MS. CONBOY:  Good morning.


MR. CROCKER:  David Crocker with Shelley Grice for AMPCO.


MS. CONBOY:  Good morning, Mr. Crocker.


MR. STEPHENSON:  I'm Richard Stephenson.  I'm counsel for the Power Workers’ Union.


MS. CONBOY:  Good morning, Mr. Stephenson.


MR. WIGHTMAN:  James Wightman for VECC.


MS. CONBOY:  Thank you.


MS. LUKAN:  Paula Lukan, IESO.


MS. CONBOY:  Thank you, Ms. Lukan.


MS. HELT:  Maureen Helt, counsel for the Board, and with me I have Harold Thiessen, Board Staff and case manager.


MS. CONBOY:  Thank you, Ms. Helt and Mr. Thiessen.


Before we get started, are there any other preliminary matters?


If not, Mr. Rubenstein, we will start with you.
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Good morning, panel.  I have provided to Board Staff a very quick compendium of documents.  I was wondering...


MS. HELT:  Yes, I have put it on the dais for all of the Panel members, Mr. Rubenstein.


MS. CONBOY:  Thank you.  Should we give that an exhibit number?


MS. HELT:  We can mark that as Exhibit KM-1.

EXHIBIT NO. KM-1:  SEC COMPENDIUM OF DOCUMENTS.


MS. CONBOY:  Thank you.


MR. RUBENSTEIN:  Panel, I ask you to keep that handy, as well as our Notice of Motion, which -- appendicized to them are the three interrogatories that are at issue.


The School Energy Coalition has brought this motion before the Board seeking an order requiring Hydro One Networks Inc. to provide full and adequate responses to certain interrogatories, specifically information and/or documents requested in three interrogatories, SEC No. 3, 24, 27, which we again requested and were refused at the technical conference.


The general rule is that the Applicants must produce documents or provide information that is relevant to the Board's determination of its application and that are not subject to privilege.  The test is not one of confidentiality; the test is relevance.


SEC submits all the disputed interrogatories sought documents or information that are clearly relevant.  In fact, it would appear that Hydro One's only objection on the basis of relevance is to one of them.  That's SEC IR No. 24.


The Board may grant the Applicant the ability to file answers to interrogatories, like all other evidence, confidentially, pursuant to the Board's practice direction on confidential filings.


I will begin with SEC IR 24.  The SEC, sought with respect to issue No. 11:

"Are the amounts proposed for rate base in 2013 and 2014 appropriate?  For all major projects planned for 2012, 2013 and 2014 please provide the most updated expected in-service dates (the expected month that the project will be in-service)."


Hydro One refused to provide this information on the basis that the information is irrelevant to the calculation of rate base, which is based on mid-year averages.


SEC understands the half-year rule, but as explained again at the technical conference - and excerpts are contained in our Notice of Motion on page 5 and 6 - the information is still clearly relevant.


The information, the specific month major projects go into service will allow the Board to have a better understanding of the implications of a delay in projects.


Hydro One Networks is seeking in-service additions of over $1 billion for 2012 and just under a billion dollars for 2013 and 2014.  A one-month or two-month delay may have significant ratepayer implications if those projects tend to come into service late in the year, November or December.  A delay of one or two months can provide a very large difference in what the rate base is for that given year, and that will have significant rate implications.


Clearly, a delay of projects that are scheduled to go into service at any other point in the year would have less of a delay, but I think it's important that the Board and intervenors are able to understand, when these projects are set to go into service, are they evenly spread out, are they heavily weighted towards the end of the year.  I think those are very important for the Board.


With respect to SEC IR 3 and 27, essentially Hydro One Networks' objections are not one of relevance but one with respect to the matter of disclosure.


Their objections are essentially reasons why the Board should accord them confidentiality treatment, and SEC would say that's a separate issue that the Board may wish to grant.


SEC No. 3, SEC sought the Canadian Electricity Association survey that is relied upon in the evidence.  And I have provided our compendium on page 3, Hydro One Networks is relying on this, the CEA COPE survey, with respect to its –- to show its cost-effectiveness as a comparison to other utilities, and again, on page 5, as an indicator of productivity, on page 5 and 6 of the compendium, to show that Hydro One is better than many of the other utilities in the service on a number of different metrics.


If Hydro One is seeking to rely on this, it must provide the survey so that the Board, as well as intervenors, can scrutinize this information and understand fully what is contained in this survey.


Are the utilities that are in the survey comparable to Hydro One in any different way?  We don't know that.  How is the information gathered?  What are the range of results that are contained in the survey?  To provide a better understanding, we would say that's very important.


Hydro One has refused to provide the document on the basis of a confidentiality agreement between itself and the Canadian Electricity Association.  SEC, again, sought this information at the technical conference, and there is excerpts in our Notice of Motion, and we were provided with the same response.


The Board in its decision on confidentiality in EB-2011-0123 - that was an application by Guelph Hydro and I have conclude that on page 10 of our compendium, the full decision - on page 10, the Board states:

“The Board reminds Guelph hydro that it is the Board who makes final decisions with respect to confidentiality treatment of documents that are germane to the ratemaking process."


It's not a decision for which the ^Applicant, because it has signed an agreement of confidentiality with a third party that should not allow it to be disclosed, that may be a -- depending on the nature of the document, may be a consideration for the Board to take into account when applying the Board's Practice Direction on Confidentiality, but it is not simply one that a utility can say should block it from full disclosure to all the parties.


And the Board goes on to say in that decision:

“Utilities, such as Guelph Hydro must be cognizant of this when entering into confidentiality agreements with third parties that extend to the provision of information and documents that the utility knows or ought to have known may reasonably be required to be produced as part of the regulatory process."


Clearly, this would be the case.  It's relying on this sort of information; it's taking part in this sort of benchmarking exercise, which the Board has always sought information to and has had a great interest in.


As well, the Board in its partial decision on phase 1 of the east/west tie designation process, EB-2011-0140, which I have contained -- which is on page 12 of the compendium, on a very similar argument by Hydro One - and this is on page 14 - trying to not disclose certain information because of a third-party confidentiality agreement, the Board stated quite aptly:

“As set out in the Board's Practice Direction on Confidential Filings, (the "Practice Direction"), it is the Board's general policy that all records should be open for inspection by any person unless disclosure of that record is prohibited by law.  This reflects the Board's view that its proceedings should be open, transparent and accessible.  The practice direction seeks to balance these objectives with the need to protect information properly designated as confidential.  In the context of this proceeding, confidentiality concerns should not prevent access by the Board and parties to the proceeding to information in the possession of HONI and GLPT relevant to development of the east-west tie line.  The fairness of the process is a primary consideration in this case.  Moreover, the Board is not bound by any confidentiality agreements entered into by the utilities it regulates, and regulated utilities may be ordered to produce documents that are subject to such agreements.  The practice direction provides an adequate mechanism for protection of confidential material.”


I would say that is similarly apt in this case.  Hydro One is relying on this very important information.  The Board and intervenors should have the right to scrutinize it, if it's being relied on.


The last interrogatory is SEC 27, and I would state that this is probably the most important of the interrogatories.


SEC sought a copy of the IHS Global Insight February 2012 forecast.  This document is the basis of Hydro One Network’s transmission cost escalation for construction, operations and maintenance calculation, and I have included sort of a sample of this on pages 1 and 2 of the compendium.


Hydro One refused to provide this document on the basis that is it is proprietary to IHS.  The Board and intervenors require this document to have an understanding of how the numbers were derived.  Essentially, all we have is the output from this extremely important metric that Hydro One is using on the basis for this important cost escalation number.


Much like SEC's arguments I just stated with respect to IR No. 3, there is a reason -- there may be a reason why the document should not be provided, should be held confidential by this Board.  But it is simply not an argument for why it is relevant.  The forecast is clearly relevant.  If Hydro One Networks is relying on this forecast, which it clearly is, the basis for a key cost escalator must be provided.


SEC submits the Board should order production of the information requested in SEC IR No. 24, and documents requested in SEC No. 3 and 27.  If Hydro One Networks believes the document should be confidential pursuant to the Board's practice direction, then it is free to apply to do so.  The practice direction sets out the full requirements, what -- processes that must be held, that the document should be provided in a redacted form as much as possible on the public record, and that the onus is on Hydro One to meet the requirement for confidentiality.  Those are my submissions.


MS. CONBOY:  Thank you.


MS. CHAPLIN:  Mr. Rubenstein, for SEC No. 3, which is the CEA survey, would it be your position that the entire document should be filed -- if we accept a confidentiality argument, should be filed, or would your client be satisfied, for example, if the -- I am assuming that the study contains specific information about the specific utilities involved, in addition to Hydro One.


Does your client seek full disclosure of all the results of all the utilities, or would it be prepared to accept even a potentially redacted version which redacted

so you couldn't see the specific results for specific utilities?


MR. RUBENSTEIN:  Well, I would just say as a starting point, the onus would be on Hydro One to show that there is certain information that shouldn't be redacted.  It's hard for me to -- it's sort of hard for me to sort of say would I be willing to accept this or not.  I don't know what the survey says.  I don't know -- in many cases, the specific information might be relevant.  So the utilities that are surveyed in the CEA COPE survey, if some of them are sort of integrated transmission-distribution companies like Hydro One, those specific numbers may be relevant to pull from that survey, whereas it might not.


So I would say our -- I mean, in the general thing, it should be -- nothing should be confidential.  If there is some cases, and maybe this is a specific situation where it should be confidential, that sort of information, it should still be provided to the parties that have signed the undertaking and declaration, which sets out the terms that the intervenors and their lawyers or consultants have to abide by.


MS. CHAPLIN:  And with respect to Interrogatory No. 24, which is where Schools has requested the in-service dates by month, is it your view that there is evidence on the record with respect to delays?  Is that something that is perceived to be a significant risk, based on the record to date?


MR. RUBENSTEIN:  I think, for the record, there has been considerable under-spending in capital from what's been approved by the Board in the past.  So I think to some degree that shows that there has been a delay.


We have had some issues with the technical conference; we couldn't go in depth into many of the issues as we would like, because Hydro One didn't provide expert panels on many of these issues.


So a lot of it is – you know, we are still in that stage of sort of trying to find information, to sort of get a full understanding of the application and Hydro One's processes.


MS. CHAPLIN:  Okay.  Thank you, those are my questions.


MS. CONBOY:  Thank you.  Mr. Rubenstein, have you done a scan or a survey of other regulatory proceedings where perhaps the CEA benchmarking report has been sought, and they have had this debate in front of other different -- companies have had this debate in front of regulators?


MR. RUBENSTEIN:  I haven't had -- I haven't surveyed other regulatory agencies with respect to this specific survey.  But I would also just simply say, and I don't know if the survey -- if this debate has happened.  You know, the practice direction and sort of the rules are different here than they are others, and I still provide that the onus is still on Hydro One to show that it's not relevant, or it should be at best confidential, and I think that's the big issue here.  If they feel that it should be -- if the Board agrees to some degree that it should not be on the record, and I wouldn't agree with that, then Hydro One shouldn't be able to rely on this information at all at the same time.


I think that's sort of -- this isn’t information that we are seeking that is not -- that was not provided in the evidence at all.  This is information that's clearly provided in the evidence; we just want to fully understand the evidence.  And if they are relying on it, then they need to provide the full documents.


MS. CONBOY:  Thank you.  Ms. Varjacic -- did I pronounce it correctly?  Yes, Dr. Higgin?


DR. HIGGIN:  Madam Chair, Energy Probe has a submission on that specific study, the CEA COLA^ study, and we would like to make that brief submission before Hydro replies.


MS. CONBOY:  Thank you very much, Dr. Higgin.  If you are brief, please go ahead.
Submissions by Dr. Higgin:


DR. HIGGIN:   It will be brief.  It is just to point out that not only schools is seeking this information, but Energy Probe is also seeking this information.  We have filed interrogatory Energy Probe No. 38, and the response to that -- the first part was “Provide a list of participants for the study”, because we were interested in the cohort.  And basically the response claimed confidentiality, even in respect of that, i.e. the list of participants.

Secondly, we also asked for input to -- Hydro's input to the study, which speaks to this question of the confidentiality of that input.  They listed their fifteen input parameters to the study, okay?  So at least in that respect, that information is on the public record here and would be in other jurisdictions as well, because they have provided that input.

So, therefore, we support Mr. Rubenstein and Schools in saying that this study should be produced under the Board's confidentiality guidelines.  If it's not, we submit that the probative value of this study is zero, and therefore that the Board and the intervenors cannot rely on that study as part of their response to the issue of productivity improvements by Hydro One.  Thank you very much.


MS. CONBOY:  Thank you, Mr. Higgin.  Sorry, we are going to delay you one more minute, please, for a question.


MR. ELSAYED:  Just a question.  You mentioned, Dr. Higgin, the list of participants; is that also what you are after, Mr. Rubenstein, just a list of the participants in the survey?


MR. RUBENSTEIN:  Clearly, that's one part of it, but we would like to see the full information, to have a better understanding, a list of participants.  If we can then derive from that which one -- if we can see sort of the data that comes from those evidence -- from those participants, we can see which ones are actually applicably -- would be applicable to Hydro One Networks as a comparator, which ones were not, how the information was gathered.


I mean, I don't know what the document says to some degree, so there's a lot -- usually I have found there is always a lot of context in these surveys that are not readily available, readily apparent just by looking at the numbers sometimes, especially these sort of industry surveys.


So it's important to get a full picture of it.


MR. ELSAYED:  Another question for you.  You mentioned in your submission a range of values as opposed to an average; would that be sufficient?


MR. RUBENSTEIN:  I think sort of in the public -- if the Board decides to make it confidential with respect to what should be public, that could be very well confidentially -- again, I don't see why that information should not be held to be provided on a confidential basis if the Board decides not to do that.  I don't see any basis for it under the Board's Practice Direction or sort of in previous proceedings that I have been involved in.


MR. ELSAYED:  What I meant was rather than the value for each utility, if the range of the max and minimum is provided, would that be sufficient for your purposes?


MR. RUBENSTEIN:  Well, the problem, then, if some of them are comparators and some of them are not, you would want to disaggregate which ones are the comparators and which ones are not and then look at the data specific to those, and the range wouldn't allow you to do that.


MR. ELSAYED:  Thank you.


MS. CONBOY:  Ms. Varjacic; I have said it three times now so I hopefully am pronouncing it right.


MS. VARJACIC:  Thank you, Madam Chair.  It is Varjacic.  Close.

Submissions by MS. Varjacic:


MS. CONBOY:  Varjacic.  Thank you.


MS. VARJACIC:  Thank you.


I will be brief this morning.  In response to the Schools' motion, Hydro One of course opposes production of the information and documentation that is requested in those three interrogatories.


Beginning with No. 24, which is the request for in-service additions by month, the company's position is indeed that that information is irrelevant.  Based on the half-year accounting rule, the actual month of in-service is irrelevant and has no impact on the revenue requirement at all.  Full stop to the argument there.


But even if there is a possibility that a project could be delayed into the following year, it then becomes a question of materiality.  When you look at the half-year rule and then the impact of revenue requirement, some of these projects are so small that, in our submission, the impact would be de minimus.  There aren't any significant projects.


For example, this issue attracted a lot of attention in the last hearing because of Bruce-to-Milton.  That was a $700 million project, with a planned in-service of December and obviously a significant impact on the revenue requirement.  So there was a lot of concern and there was ultimately a variance account.  That project came into service in May, so it turns out that the concern was for naught, but it then becomes a question of materiality.


Moving on to --


MS. CHAPLIN:  Sorry, you made a statement about no significant project, so the company is saying there is no particularly significant projects at all during the years?  Or they are not significant material projects that are due in-service toward the end of the year?


MS. VARJACIC:  If you look at the list of projects, my understanding is that many of them are quite small.  Most are under $50 million, nowhere in comparison to Bruce-to-Milton.  There was one, I believe, the upgrade to the Hearn Station in Toronto, that's 104 million or something like that, which -- that may have an impact.  But generally speaking, we aren't dealing with any huge significant transmission projects.


MS. CHAPLIN:  Thank you.  Sorry to interrupt.


MS. VARJACIC:  Certainly.  


Moving on to the Global Insight information, the forecast of the construction indices, first of all, the company can't consent to production of the document.  The document doesn't belong to Hydro One; it belongs to Global Insight.  It's proprietary information that belongs to it.


Global Insight has asked that the document not be produced.  It is an annual subscription service that Global Insight sells to other utilities and other utility commissions around the country.  Global Insight has advised that it believes that public release of the document is going to have negative ramifications on its clients base.


As a matter of information, I appreciate that my friend and the Board hasn't seen the document at issue.


If I can refer you to my friend's compendium, on page 2 at table 1, there is the information the Global Insight forecast that shows the overall total forecast for transmission cost escalations. 


On page 1, there is a list of a number of sub-components -- operations, supervision, engineering, load dispatching, station expenses, et cetera -- that are outlined there.


The global forecast document only contains the sub-inputs of cost escalations for these various components; the document doesn't have the manner in which those are derived, the source of the information, or anything like that that will allow you to test the information.  It's just a number of sub-component escalators that are then given a total, and the company can't even say whether the total is an average of all the sub-components, because the methodology in the calculation isn't provided.


So the company asked that it not be ordered to produce the document publicly or confidentially, but if the Board is inclined to order production of it, we ask that it be filed in confidence in accordance with the Practice Direction.


Moving on to the final one, which is Schools No. 3, which relates to the CEA survey information, this is the one that's causing the company the most trouble.


Hydro One of course is a member of the CEA, as are a number of utilities.  As part of that membership, the members agree to keep information confidential.  And I appreciate that the Board isn't bound by that, but submit in this case that it ought to be a guiding factor.


The only permitted disclosure of the survey information is aggregate data -- that's been provided -- and of course the utility's own information, which has also been provided.  Hydro One's submission is that should be sufficient to allow the Board and the intervenors to see how Hydro One is doing in performing in comparison to other utilities.


I appreciate that intervenors are often interested in who those comparators are, and certainly that would be an a concern if it was Hydro One-generated benchmarking process where it had some input or control into who it was being compared against, but in this case it's the overall association that's selecting those comparators and providing information for its members for their own purposes.


In addition to the fact that Hydro One has entered into a confidentiality agreement, there's consequences to its breach, and this is where the company's concerned.  The confidentiality provision notes that Hydro One's participation is compromised and will be terminated if this documentation is produced, confidentially or otherwise.  The CEA has advised that the only permissible disclosure is aggregate data.  It is not allowed to disclose member -- who the members are, even if those members are masked.  They are not allowed to release the data of other utilities as it doesn't belong to Hydro One.  Hydro One would have to go and seek permission of all of the other utilities involved in the survey before it was in a position to release that information, and our suspicion is that it's highly unlikely that those other utilities would actually consent.


On that basis, Hydro One ask that it not be ordered to produce the data.  If its membership -- and I should be clear that its membership in the CEA would not be terminated; its participation in other future benchmarking activities would be terminated and it wouldn't be allowed to participate.  And if that were to materialize, then going forward we are not going to have any information from the CEA on how Hydro One is doing in performing against the average.  So for that reason we would ask that it not be produced at all.


Thank you.


MS. CHAPLIN:  Thank you.  First, on the IHS Global Insight, I believe you reported their concern as being if there was public release, it would have a negative impact on them?


MS. VARJACIC:  That is correct.


MS. CHAPLIN:  But what about a confidential -- a disclosure under confidentiality provisions? 


MS. VARJACIC:  May I have a moment?


MS. CHAPLIN:  Certainly. 

MS. VARJACIC:  I am advised that Global Insight obviously prefers the documentation not be produced at all, for the reasons that were outlined.  There is less of a concern, I am told, if the documents are produced on a confidential basis and the Board's Practice Direction is strictly adhered to.


MS. CHAPLIN:  Okay.  So I guess - on this, I have a question, sort of, of Hydro One policy, in the sense that you are not arguing it's not – you are not arguing it is irrelevant.  You have had discussions with the third party entity, and also though they have expressed reluctance, they have not expressed refusal.

So I am curious why it is -- why it is that Hydro One does not avail itself of the Practice Direction on Confidential Filings, and instead essentially forces Schools to bring a motion.


MS. VARJACIC:  A couple of reasons.  The company's view is that the information it produced, the overall forecast which are part of the planning process, have been produced.  As indicated earlier, the ^sub components aren't used in the planning process and are of little relevance, in our view.  And the other reason is that Global Insight has asked that it not be produced.


MS. CHAPLIN:  Okay.  Thank you.  And finally, on the CEA survey, can you provide us any information as to whether or not this survey has been ordered to be produced in any other regulatory proceedings, or that its production has been sought?


MS. VARJACIC:  The company isn't aware of any other requests for its production, nor its ordered production.


MS. CHAPLIN:  So can you help me?  How exactly would the Board, if we were to agree with Hydro One and not require its production -- so we have the specific results of Hydro One and we have the aggregate results, but we don't know who else participated.  What value is that to the Board?  What conclusions can the Board draw from that?


MS. VARJACIC:  It's a piece of evidence, Madam Chair. There --


MS. CHAPLIN:  That's okay, I am not the chair today.


MS. VARJACIC:  Sorry.


MS. CONBOY:  I am getting used to it myself.


MS. VARJACIC:  Sorry, my apologies.


MS. CHAPLIN:  That's okay.


MS. VARJACIC:  It's a piece of evidence. The Board takes from that that Hydro One is a member in this association.  They have participated in a benchmark that others have for use in their planning tools, and you can take from it that in the various inputs as a piece of evidence, Hydro One is doing better on some aspects in comparison to those utilities versus others.  It's just a piece of evidence, in our submission.


MS. CHAPLIN:  Okay.  And I guess -- you have said pretty clearly here, but I had not necessarily drawn that from the answers that had been provided either in the interrogatory or at the technical conference.

So the CEA's position is that if Hydro One is ordered to produce this on a confidential basis, you can confirm that Hydro One will in fact be -- what was the term?  You will be withdrawn, your participation will be withdrawn, your committee membership?


MS. VARJACIC:  My understanding is that the company believes its participation in future benchmarking studies will be terminated.


MS. CHAPLIN:  Okay.  Thank you, those are my questions.


MS. CONBOY:  I have one question.  I am trying to figure out the difference between -- I am talking about the major projects right now, and I am assuming that you do have the information, in terms of the expected in-service month for major projects; not for all the projects, but for the major projects, as I understand was the interrogatory. So the information is there.


MS. VARJACIC:  My understanding is that the planned in-service information is available by month.


MS. CONBOY:  So I am trying to understand the difference between not providing it -- and you make the arguments about irrelevance, in terms of the calculation impacts on rate base, versus you have got it available, produce the expected in-service dates and then make those arguments to weight further on in the proceeding.


MS. VARJACIC:  Sorry, I missed the question in there.


MS. CONBOY:  I guess there’s two ways of going about it.  The first one is the path that you have chosen, to say it's irrelevant to the calculation of rate base, the Board uses the half-year rule, that's all the information you need, versus the other path of saying we have got these numbers available, here is the expected month of in-service date, but we find that the -- for the calculation of rate base, we need to only use the mid-year average.


MS. VARJACIC:  If I might have a moment?


MS. CONBOY:  Thank you.


MS. VARJACIC:  The company's position, as you know, is that the data is irrelevant.  Certainly at the time of the technical conference, when the request was renewed at the time of the interrogatories, the information wasn't readily available.  It is information that, in the company's view, was irrelevant, but in light of the motion, has gone to the trouble of compiling the data so that it is available.


I am not sure what else I can tell you.


MS. CONBOY:  Thank you.  Mr. Rubenstein, are you ready with your reply right away?


MR. RUBENSTEIN:  I am.


MS. CONBOY:  Thank you.
Reply Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  With respect to Interrogatory No. 24, I think, Ms. Conboy, your question -- I mean, it's the same question that School Energy Coalition has had.


Many of the arguments put forward by my friend from Hydro One are simply arguments that one would make in response to a potential argument that an intervenor or Board Staff may make later on.


I would just say I disagree with my friends on the term of materiality.  While Bruce-to-Milton line was clearly very material, Hydro One is bringing -- is seeking to bring in about a billion dollars in in-service additions for this year.


You know, a number of projects of three- to five-million dollars that may be pushed back, especially with what we have seen in the past with under-spending, clearly is material to ratepayers.  These are very large numbers.


With respect to Interrogatory No. 27, clearly this information is extremely important, is extremely relevant.  My friends have said that the sub numbers that make up the larger number, they didn't look at.  But clearly it's how the larger number is – you know, the final number is derived.


So the component parts are extremely important, especially to look at it and say, well, maybe some of these components are not really necessarily relevant to Hydro One, and all the arguments that were made are essentially arguments about why they should be placed -- should be confidential to the Board.

With respect to Interrogatory No. 3, that's a survey, first I would just simply say it sets an extremely bad precedent if a third-party agreement is the full argument for why the Board should not order production.


The Practice Direction sets out the certain conditions and certain areas where maybe confidentiality should be afforded, and I think the Board in its decision on the east-west tie was very -- Hydro One made very similar arguments that a third party didn't want this information to be provided on the record, and the Board ended up coming to some sort of a conclusion that, look, the Board needs to see this sort of information; the Practice Direction exists and it should be provided, confidentially.


And the last point is that, well, look, my friends make the argument that, well, the association picks the members; it's not Hydro One picking the members.  I would say -- I don't -- clearly it's not all members of the association that are taking part in its membership, and you can sort of see from the website who is a member; we know that.

And also, the CEA is an industry organization.  It's not a fully third-party organization, you know, group -- a fully independent organization.  It's important to look deeply at the numbers, especially situation with Hydro One.


It's a very unique utility because it's both a distribution and a transmission company.  So it's important to understand who those comparators -- look at those numbers and see if we can derive, especially if Hydro One seeks to rely on this sort of information.


MS. CONBOY:  Thank you.


MR. ELSAYED:  I do have a question about the CEA issue for Hydro One.  You mentioned earlier that if the information is to be released, consent by all the other utilities would have to be obtained.


Have you, as a member of the CEA, been approached to agree to a release of confidential information requested by others? 

MS. VARJACIC:  Not aware of that request being made.

MR. ELSAYED:  And just to confirm your statement, you are saying that even if the information is released on a confidential basis, your understanding explicitly from the CEA is that even then your participation in future benchmarking will cease; is that correct?


MS. VARJACIC:  I want to be careful about what I say here.

The company believes, based on what communications it has had with the CEA, that if the Board orders this document produced in confidence or otherwise, its participation in future studies will be terminated.  I do not believe it is as strong to say that the CEA has yet written directly and stated:  You will be terminated.


MR. ELSAYED:  Thank you.


MS. CONBOY:  Thank you.  We will rise for 30 minutes and come back with a decision.  So quarter to 11:00.  Thank you.


--- Recess taken at 10:13 a.m.


--- On resuming at 11:01 a.m.
DECISION:


MS. CONBOY:  With respect to Schools Energy Coalition Interrogatory No. 24, in-service dates by month, the Board concludes that the forecasted in-service dates are relevant and will order their production.  We understand that Hydro One has that information available with them today.


Although rate base is determined based on the half-year rule, Schools has argued that delays beyond the end of the year could have a material impact on the calculation of rate base, and the Board accepts this argument.


With respect to Schools Energy Coalition Interrogatory No. 27 and the HIS Global Insight, the Board concludes that the information is relevant.  It forms the basis for a number of cost escalation assumptions in Hydro One's evidence.


IHS Global Insight has expressed its preference that the information not be produced.  However, given the importance of this data, the Board has concluded that it should be produced.  The Board will order its production in confidence in accordance with the Practice Direction. 


Hydro One will be required to provide the full document to counsel and consultants who execute the Board's declaration and undertaking.  Hydro One will also be required to prepare a redacted version or appropriate summary to be placed on the public record. 


With respect to School Energy Coalition Interrogatory No. 3, the CEA information -- survey information, rather, Hydro One seeks to rely on the results of this CEA survey for the proposition that its performance is better than average on 85 percent of the costs-related performance metrics examined in the CEA study.  However, Hydro One has only provided its actual results and some information on the averages of the other utilities.


Schools seeks the full survey so as to know the identity of the other participants and the specific results.  Schools argues that this is needed to assess the comparability of other utilities and more precise quantitative information.


We have in the past expressed expectations around benchmarking and are supportive of Hydro One taking part in this study.  However, those studies are almost useless to the Board if we are only able to see Hydro One's individual results against an average, when we don't even know the identity of the other participants.


We are somewhat surprised that Hydro One would agree to the confidentiality arrangements described by the company today.  Hydro One is well aware of the Board's view of the importance of benchmarking.  Hydro One must have had some level of expectation that it would be required to produce this information if it intended to rely upon it in its evidence.


The Board also notes that the CEA is an organization of utility members, not truly a third-party service provider.  The other participants are almost certainly regulated within their particular jurisdictions, with similar standards of disclosure. 


Given the importance of this type of information and the strong probative value of benchmarking data, the Board will order the production of the CEA Committee on Performance Excellence survey information.  This is referred to in the evidence as the 2010 Transmission Study of Canadian Utilities.  We will allow this to be filed in confidence, in accordance with the Board's Practice Direction.

Hydro One will be required to provide the full document to the counsel and consultants who execute the Board's declaration and undertaking.  Hydro One will also be required to prepare a redacted version or appropriate summary for the public record. 


And that's it for today.  Are there any questions from the parties?


MS. VARJACIC:  Thank you, Madam Chair.  If I might, with respect to the CEA survey, ask for the Board's indulgence on production for a couple of days, simply so that Hydro One can let the CEA know and the other member utilities?


MS. CONBOY:  That will be fine.  Thank you.


MS. VARJACIC:  Thank you. 


MS. CONBOY:  Okay.  Thank you very much, everybody.


--- Whereupon the hearing adjourned at 11:05 a.m.
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