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EB-2006-0243

IN THE MATTER OF the Ontario Energy Board Act 1998,
S.0.1998, c.15, (Schedule B);

AND IN THE MATTER OF an Application by Natural Resource Gas
Limited for an Order pursuant to Section 90(1) of the Ontario
Energy Board Act, 1998, granting leave to construct a natural gas
pipeline and ancillary facilities in the Township of Malahide,
Municipality of Thames Centre and the Town of Aylmer.

BEFORE: Gordon Kaiser
Presiding Member and Vice Chair

Ken Quesnelle
Member

Cathy Spoel
Member

DECISION AND ORDER
Introduction

Natural Resource Gas Limited (“NRG”) has filed an application with the Ontario Energy
Board (the “Board”) dated October 13, 2006, under section 90(1) of the Ontario Energy
Board Act, 1998, S.0. 1998, c.15. NRG has applied for an Order of the Board granting
leave to construct approximately 28.5 kilometres of 6 inch diameter steel natural gas
pipeline and ancillary facilities (the “Proposed Facilities”).

The construction of the Proposed Facilities will allow NRG to meet the natural gas
distribution requirements of an ethanol plant proposed by Integrated Grain Processors
Co-operative Inc. (“IGPC"), to be located in Aylmer, Ontario, within NRG's franchise
area.
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Proposed Facilities

The Proposed Facilities will interconnect with facilities, to be constructed by Union Gas
Limited, north of Highway 401 on Bradley Avenue where the NRG franchise area abuts
the Union Gas Limited franchise area. The pipeline of approximately 28.5 km in length,
runs in southeasterly direction and traverses sections of the Township of Malahide, the
Municipality of Thames Centre and ends in the Town of Aylmer.

A map of the proposed natural gas pipeline route and the ethanol plant is attached as
Schedule “A”, to this decision.

Proceeding

The Board held an oral hearing in this matter on December 18, 2006, at which four
intervenors, the Integrated Grain Processors Co-operative (“IGPC”), Union Gas Limited
(“Union”), the Municipality of Thames Centre and the County of Middlesex (“the
Municipalities”), participated. All parties support the application. On January 19, 2007
the Board held an oral hearing in order to review the status of the contracts between
NRG and IGPC. The Board reiterated its position that it wished to review the final
executed contracts prior to rendering its decision.

On January 31, 2007, the Board received and reviewed two final executed contracts
between IGPC and NRG - the Gas Delivery Contract (“GDC"), and the Pipeline Cost
Recovery Agreement (“PCRA").

Economics of the Proposed Facilities

An economic evaluation of the project was completed in accordance with the
requirements of the Board’s Guidelines set out in the E.B.O. 188 report on Natural Gas
Systems Expansion. The results indicate that the Proposed Facilities have a net
present value of $8.5 million and without any capital contribution, the profitability index
of the Proposed Facilities would be 0.55. To protect the ratepayers of NRG, a capital
contribution of approximately $3.8 million is required from IGPC to achieve a profitability
index of 1.0. The PCRA between NRG an IGPC provides for this capital contribution.

This project represents a significant net capital expenditure by NRG of approximately
5.3 million dollars. The GDC covers delivery of natural gas for a period of 7 years and
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corresponds to of the economic evaluation horizon that was used to calculate the $ 3.8
million capital contribution.

The GDC establishes the minimum volume of gas that IGPC is required to accept and
pay for in any contract year as well as the price at which that gas is to be supplied.
NRG has committed to developing a new rate for the customer to be included in its
fiscal 2008 rate application which is anticipated to be filed with the Board in April, 2007.

Prior to the commencement of the delivery of gas pursuant to the GDC, the customer is
required to provide a security deposit to NRG in the amount of one month’s delivery
using the appropriate rate at the commencement date. NRG is entitled to draw upon
the security deposit in the event that IGPC does not pay the invoice within the time
frame that is provided in this GDC.

The PCRA requires IGPC to provide an irrevocable delivery letter of credit in the
amount of $5.3 million, which IGPC must maintain fro as long as it continues to receive
service. This letter of credit will be reduced annually to an amount equal to the net book
value of the assets of this project. This aspect of the PCRA will ensure that NRG can
draw on this letter of credit in the event of either a default by IGPC or its ceasing
operation prior to the assets are fully depreciated, thereby avoiding the potential for
stranded assets. This protects NRG and its ratepayers.

Environmental

Based on the environmental report filed as Exhibit C, Schedule 3, NRG indicates that it
is not expected that there will be any significant environmental impacts from the
Proposed Facilities, as they will be constructed on existing road allowances. NRG also
indicated that it will mitigate any such environmental impacts. There will, however be
minor temporary impacts resulting from construction activities.

Landowner Issues

The Proposed Facilities will be constructed within existing road allowances. Accordingly
no easements will be required except for temporary workspace. A list of abutting
landowners is found at Exhibit C, Schedule 2 of NRG’s application. NRG’s evidence
indicates that all affected landowners were made aware of the project both in their
consultation and by way of the Boards Notice of this proceeding. There were no
objections raised by landowners in this proceeding.
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Board Finding

The Board is satisfied that the terms and conditions of the two agreements, the GDC
and the PCRA, adequately protect the interests of NRG and its ratepayers against
anticipated risks. In making its finding to grant the requested leave to construct, the
Board is placing significant reliance on the terms and conditions of both the PCRA and
GDC that protect the interest of NRG’s ratepayers.

The Board finds that the Proposed Facilities are in the public interest and grants the
requested leave to construct. The Board notes that this is a significant expansion of
NRG'’s facilities and will increase its rate base by approximately 50 per cent

The Board appreciates that a project of this magnitude has not been without its
complexities and appreciates the co-operation of all parties involved.

IT IS THEREFORE ORDERED THAT:
1. Natural Resources Gas Limited is granted leave pursuant to subsection 90 (1) of
the Ontario Energy Board Act, 1998 to construct approximately 28.5 kilometers of
6 inch natural gas pipeline and related facilities, commencing near the City of
London, and running in southeasterly direction and traverses sections of the

Township of Malahide, the Municipality of Thames Centre and ends in the Town
of Aylmer.

2. The granting of leave is subject to the Conditions of Approval set forth in
Appendix “B”.

DATED at Toronto, 2007 February 02.

ONTARIO ENERGY BOARD
Original signed by

Gordon Kaiser
Signed on behalf of the panel
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Schedule “B”

CONDITIONS OF APPROVAL
EB-2006-0243

Natural Resources Gas Limited—Proposed Pipeline to IGPC Project
General Requirements

Natural Resources Gas Limited (NRG) shall construct the facilities and restore
the land in accordance with its application and evidence, except as modified by
this Order and these Conditions of Approval.

Unless otherwise ordered by the Board, authorization for Leave to Construct
shall terminate December 31, 2007, unless construction has commenced prior to
then.

Except as modified by this Order, NRG shall implement all the recommendations
of the Environmental Study Report filed in the pre filed evidence, and all the
recommendations and directives identified in the Ontario Pipeline Coordinating
Committee (“OPCC”) review.

NRG shall advise the Board's designated representative of any proposed
material change in construction or restoration procedures and, except in an
emergency, NRG shall not make such change without prior approval of the Board
or its designated representative. In the event of an emergency, the Board shall
be informed immediately after the fact.

Project and Communications Requirements

The Board's designated representative for the purpose of these Conditions of
Approval shall be the Manager, Facilities Applications.

NRG shall designate a person as project engineer and shall provide the name of
the individual to the Board’s designated representative. The project engineer will
be responsible for the fulfilment of the Conditions of Approval on the construction
site. NRG shall provide a copy of the Order and Conditions of Approval to the
project engineer, within seven days of the Board’s Order being issued.

NRG shall give the Board's designated representative and the Chair of the OPCC
ten days written notice, in advance of the commencement of the construction.
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2.5

2.6

3.1

3.2

3.3

3.4

NRG shall furnish the Board's designated representative with all reasonable
assistance for ascertaining whether the work is being or has been performed in
accordance with the Board's Order.

NRG shall file with the Board’s designated representative notice of the date on
which the installed pipelines were tested, within one month after the final test
date.

NRG shall furnish the Board’s designated representative with five copies of
written confirmation of the completion of construction. A copy of the confirmation
shall be provided to the Chair of the OPCC.

Monitoring and Reporting Requirements

Both during and after construction, NRG shall monitor the impacts of
construction, and shall file four copies of both an interim and a final monitoring
report with the Board. The interim monitoring report shall be filed within six
months of the in-service date, and the final monitoring report shall be filed within
eighteen months of the in-service date. NRG shall attach a log of all complaints
that have been received to the interim and final monitoring reports. The log shall
record the times of all complaints received, the substance of each complaint, the
actions taken in response, and the reasons underlying such actions.

The interim monitoring report shall confirm NRG’s adherence to Condition 1.1
and shall include a description of the impacts noted during construction and the
actions taken or to be taken to prevent or mitigate the long-term effects of the
impacts of construction. This report shall describe any outstanding concerns
identified during construction.

The final monitoring report shall describe the condition of any rehabilitated land
and the effectiveness of any mitigation measures undertaken. The results of the
monitoring programs and analysis shall be included and recommendations made
as appropriate. Any deficiency in compliance with any of the Conditions of
Approval shall be explained.

Within fifteen months of the in-service date, NRG shall file with the Board a
written Post Construction Financial Report. The Report shall indicate the actual
capital costs of the project and shall explain all significant variances from the
estimates filed with the Board.
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5.1

5.2

Easement Agreements

NRG shall offer the form of agreement approved by the Board to each
landowner, as may be required, along the route of the proposed work.

Other Approvals and Contracts

NRG shall obtain all other approvals, permits, licences, and certificates required
to construct, operate and maintain the proposed project, shall provide a list
thereof, and shall provide copies of all such written approvals, permits, licences,
and certificates upon the Board’s request.

NRG shall not, without the prior approval of the Board, consent to any alteration
or amendment to the Gas Delivery Contract or the Pipeline Cost Recovery
Agreement as those agreements were executed on January 31, 2007, where
such alteration of amendment has or may have any material impact on NRG’s
ratepayers.
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IN THE MATTER OF the Ontario Energy Board
Acf12JF7-0:1] R.S.0. 1990, c. 0.13;

AND IN THE MATTER OF a hearing to inquire into, hear
and determine certain matters relating to natural gas system
expansion for The Consumers' Gas Company Ltd., Union Gas
Limited and Centra Gas Ontario Inc.

BEFORE: G.A. Dominy
Presiding Member
R.M.R. Higgin
Member
J.B. Simon
Member
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THE PROCEEDING

14

THE BACKGROUND

15
In a Notice of Public Hearing dated July 31, 1995, the Ontario Energy Board ("the Board") made
provision to hold a public hearing under subsection 13(5) o€xh&ario Energy Board Adf'the
OEB Act", "the Act") to inquire into, hear and determine certain matters relating to the expansion
of the natural gas systems of The Consumers' Gas Company Ltd. ("Consumers Gas"), Union Gas
Limited ("Union") and Centra Gas Ontario Inc. ("Centra"), (collectively "the utilities"). The pro-
ceeding was given Board File No. E.B.O. 188.

16
In Procedural Order No. 1 the Board ordered the utilities to file their current policies for determin-

ing the feasibility of proposed system expansions and the application of environmental study
reports.

17
The Board held an Issues Day meeting on September 11, 1995 and heard submissions on a pro-

posed Issues List. The Board finalized the Issues List in Procedural Order No. 2 dated September
14, 1995.

18
Procedural Order No. 3, dated October 27, 1995, made provision for parties to file evidence and
interrogatories on the evidence. The Order also provided for an alternative dispute resolution
("ADR") conference to be held commencing December 11, 1995 (" the first ADR Conference").

Was page 2 19
The Board received theport to The Ontario Energy Board on The Alternative Dispute Resolu-

tion Conference in E.B.O. 188 A Generic Hearing on Natural Gas System Expansion in Qntario
on December 21, 1995 ("the first ADR Report"). There were divergent views expressed in the
first ADR Report by the parties with respect to the principles involved in system expansion.

20
Having reviewed the first ADR Report, the Board issued Procedural Order No. 4 on January 11,

1996. In that Order, the Board directed that the parties choosing to file argument and reply should
focus their submissions on the following issues:

21

1.1 Should financial feasibility be the only determinant for expansion or should it
include, apart from security of supply and safety:

Q) an obligation to serve in areas where existing service is available;
2 externalities;
If externalities are to be included, what specific externalities, i.e. economic, social,

environmental, should be considered? What tests should be applied and in what
sequence?
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1.1.7

1.1.8

1.1.9

1.1.10

1111

1.2 Given the answer to 1.1, what level of financial subsidy, if any, should be applied
to system expansion;

1.3 Should a portfolio of projects be utilized or should the utilities account for expan-
sion on a project-by-project basis? How should the portfolio be defined?

22
Submissions were filed on February 2, 1996 and reply submissions were filed on February 19,
1996.

23
An Interim Repoft2JM1-0:1]of the Board ("Interim Report") was issued on August 15, 1996.
In that Interim Report the Board made a determination of the issues and set out the principles that
would apply to system expansion projects. The Board directed the parties to develop guidelines
and policies reflecting the Board's conclusions. The Board also determined that the continuation
of the proceeding should be by way of written submissions and a further ADR Settlement Confer-
ence ("the second ADR Settlement Conference").

Was page 3 24
A written common submission was filed by the utilities on September 30, 1996, and submissions

and comments on the utilities' common submission were received from Board Staff, Consumers'
Association of Canada, Canadian Industry Program for Energy Conservation, Industrial Gas Users

Association/City of Kitchener, Green Energy Coalition, Northwestern Ontario Municipal Asso-
ciation/Federation of Northern Ontario Municipalities, Pollution Probe and Ontario Federation of
Agriculture/Ontario Pipeline Landowners' Association.

25
In January 1997, the second ADR Settlement Conference was held. This resulted in the submis-
sion of:

26
. an ADR Agreement filed with the Board on March 14, 1997, subscribed to by the utilities

and supported by a number of other parties ("ADR Agreement"), which included proposed
System Expansion Guidelines;

27
. a dissent in the form of a document entitled "Deficiencies of the E.B.O. 188 ADR Agree-

ment and their Rectification" dated April 1, 1997 ("Dissent Document");

28

. letters of comment from various parties on the ADR Agreement and Dissent Document;
and
29
. responses (dated July 25, 1997) to a set of Board clarification questions to the utilities.

30
The parties concurring with the ADR Agreement and those substantially supporting the Dissent

Document are listed in Appendi{241].
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31
In preparing this Final Report, the Board has considered the above documents. The resulting

Guidelines for Assessing and Reporting on Natural Gas Distribution System Expansion in Ontario
(1998)("the Guidelines") are issued as Appendj24] to this Report.

32
The following chapters set out the issues and the principles established in the Interim Report by
qguoting directly from that document. The positions of the parties are outlined by referencing the
ADR Agreement, the Dissent Document and the various comments and clarifications made.

Was page 4 33

The Board's comments and findings are structured as:
34
. The Portfolio Approach
35
. Common Methods for Financial Feasibility Analysis
36
. Customer Connection and Contribution Policies
37
. Environmental Planning Requirements for System Expansion
38
. Monitoring and Reporting Requirements
39
As of January 1, 1998, Union and Centra merged into a single company, Union Gas Limited. The

Board's findings in this Report and in the Guidelines are applicable to the new company and to
Consumers Gas.

40

INTERVENTIONS

41
The following parties intervened in the proceeding:

42

. Canadian Association of Energy Service Companies

43
. City of Kitchener

44
. Consumers' Association of Canada

45
. Energy Probe

46
. Federation of Northern Ontario Municipalities

47
. Green Energy Coalition
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48

. Grenville-Wood

49
. The Heating, Ventilation, Air Conditioning Contractors Coalition Inc.

50
. Industrial Gas Users Association

51
. Municipal Electric Association

52
. Natural Resource Gas Limited

53
. Northwestern Ontario Municipal Association

54
. Ontario Coalition Against Poverty

55
. Ontario Federation of Agriculture

56
. Ontario Hydro

57
. Ontario Native Alliance

58
. Ontario Pipeline Landowners' Association

59
. Ottawa-Carleton Gas Purchase Consortium

60
. Pollution Probe

61
. Power Workers' Union

62
. TransAlta Energy Corporation

63
. TransCanada PipeLines Limited

Was page 5 64

. Woodland Hills Community Inc.

65

LATE INTERVENTIONS

66
. The British Columbia Ministry of Energy, Mines and Petroleum Resources
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67

. Canadian Industry Program for Energy Conservation

68
. Ecological Services For Planning Inc.

69
. F & V Energy Co-operative Inc.

70
. StampGas Inc.

Was page 6 71

Blank page
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THE PORTFOLIO APPROACH

73

INTERIM REPORT CONCLUSIONS

74
The Board believes that utilities are in the best position to plan their distribution systems and,

therefore, they should have flexibility in choosing the optimal system design for their distribution
system expansions. The Board also believes that if the utilities are allowed to assess the financial
viability of all potential customers as a group [using a portfolio approach] more marginal cus-
tomers could be served as a result of assessing the cost of serving them together with more finan-
cially viable customers.

75
The Board is of the view that all distribution system expansion projects should be included in a

utility's portfolio. This includes projects being developed for security of supply and system rein-
forcement reasons. The Board will be prepared on an exception basis to consider a utility's sub-
missions as to why a proposed project should not be included in the portfolio but treated
separately.

76
The Board believes that the issue of the timing of projects can be mitigated by the use of a rolling

P.1. [Profitability Index] or benefit to cost ratio in the portfolio. The Board finds that using a
rolling P.l. such as the approach used by Union will allow more opportunity for new projects to
be added to the portfolio in a more timely fashion and that this is in the public interest. Union's
rolling P.l.isa weighted average calculation of the cumulative net present value ("NPV") inflows
divided by the cumulative NPV outflows during the preceding 12 months.

7
The Board expects the utilities to develop common policies on calculating rolling P.I.s. The fore-

cast rolling P.l.s at a given point in time will be compared to the actuals in each utility's rates
case to determine if any action needs to be taken with regard to forecast variances.

Was page 8 78
The Board recognizes that subsidization can be measured at both the project and portfolio level.

An overall rolling portfolio P.1. of 1.0 means that existing customers will not suffer arate increase
over the long term as a result of distribution system expansion. The Board is therefore of the view
that an overall portfolio P.I. of 1.0 obetter (emphasis added) is in the public interest. Using this
approach will obviate the need for the intense scrutiny of the financial viability of each project;
will ensure that existing ratepayers are not negatively impacted by new projects (given the Board's

proviso above on the sharing of risks); and assist communities to obtain gas service where oth-
erwise it would not be financially feasible on a stand-alone basis.

79
However, at the present time the utilities calculate the DCF ["discounted cash flow"] for proposed

projects over long periods of time. The P.I. or benefit to cost ratio is based on this calculation.
In the early years, the costs shown in the calculation generally exceed the revenues and there is a
greater impact on rates than in the later years when revenues generally exceed costs. The Board
is concerned that even if a utility demonstrates that its portfolio of distribution system projects
shows aP.l. of atleast 1.0 the impact on rates in a given year may be undue. For this reason, the



217

2.2

221

222

2.2.3

2.3

231

Report of the Board

Board expects the utilities to demonstrate in their rates cases that the short-term rate impact of
the cumulative effect of the portfolios will not cause an undue burden on existing ratepayers.

80
The Board has considered whether or not it should impose a minimum threshold P.1. for projects

to be included in the portfolios. The Board is concerned that the utilities may proceed with a
number of projects with low P.l.s even though the P.l.s of the portfolios remain at 1.0 or greater.
The cumulative impact of these projects may result in  economic inefficiencies that outweigh the
public benefit of the portfolio approach. From time to time, the Board will review the project spe-
cific datato monitor the operation of the portfolios in order to determine whether the cumulative
economic inefficiency of proceeding with financially unfeasible projects outweighs the public
interest in using the portfolio approach.

81

POSITIONS OF THE PARTIES

82
The ADR Agreement proposed that each utility group all proposed new distribution customers and

new facilities to serve them, for a particular test year into one portfolio (the "Investment Portfo-
lio"). The Investment Portfolio would be designed to achieve a NPV of zero or greater (including
normalized reinforcement costs).

Was page 9 83
The ADR Agreement proposed that each utility also maintain a rolling 12 month distribution

expansion portfolio (the "Rolling Project Portfolio"). The cumulative result of project-specific dis-
counted cash flow ("DCF") analyses from the past 12 months would be calculated monthly. The
costs and revenues associated with serving customers on existing mains would not be included.
The Rolling Project Portfolio would be used as a management tool by the utilities to decide on
appropriate distribution capital expenditures.

84
The Dissent Document listed three concerns with the Investment Portfolio proposed in the ADR
Agreement:

85
i. service lines off existing mains are included;

86
ii. security of supply projects are not included; and

87
iii. reinforcement costs have been normalized rather than using forecast actual costs.

88

BOARD'S COMMENTS AND FINDINGS

89
Investment Portfolio

90
The Board accepts the ADR Agreement proposal that each utility would group into one portfolio,

the Investment Portfolio, all proposed new distribution customer attachments and facilities for a
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particular test year. The Investment Portfolio would be designed to achieve a positive NPV
(greater than zero) in the test year (including normalized reinforcement costs).

91
2.3.2 The Board considers that a primary purpose of the Investment Portfolio analysis is to provide the

Board with sufficient evidence to decide whether a utility's test year system expansion plan will
result in undue rate impacts.

92
2.3.3 The Board understands that the ADR Agreement's proposed Investment Portfolio contains the cap-

ital costs of facilities for all new customers added during a test year. The analysis of system expan-
sion financial feasibility includes revenues and operation and maintenance ("O&M") costs
associated with these new customers over horizons as proposed up to 40 years. The utilities propose
to include an allowance for reinforcement costs to supply the new projects on a normalized basis.

Was page 10 93
2.3.4 Since the Investment Portfolio analysis is intended to predict the financial and rate impacts of test

year incremental system expansion capital expenditures and associated revenues and expenses, it
is inappropriate to include historic capital expenditures or revenues from attachments in prior peri-
ods.

94
2.3.5 The Board accepts the difficulty in isolating test year customers attaching to new mains only (ver-

sus those attaching to mains builtin prior years). However, as specified in the Guidelines attached
as Appendix B, an estimate of the NPV without attachments to prior expansions will be required.
This will enable the Board to better monitor the overall economic feasibility of such projects.

95
2.3.6 The Board's interpretation of the Investment Portfolio analysis and its associated rate impacts was

assisted by reference to Consumers Gas' interrogatory response [Exhibit I, Tab 7, Schedule 8] in
the E.B.R.O. 495 Consumers Gas 1998 rates case. The Board directs the utilities to file future
impact analyses in a similar form (see paragraph[@B343).

96
2.3.7 The Board sought further explanation for the proposed treatment of reinforcement costs in the

Investment Portfolio in its letter of July 4, 1997 to the utilities. The utilities responded that "nor-
malized" reinforcement costs were categorized into "special” reinforcement and "normal” rein-
forcement. The costs of the former are those associated with specific major reinforcements of the
system and are amortized over a period of 10-20 years. The normal reinforcement costs are the
residual of the total identified reinforcement costs after the special reinforcement costs are
deducted. The historical average for the special and normal reinforcement costs will then be used
as the normalized amount to be included in the portfolio analysis as a percentage of the total capital
expenditure in the year.

Was page 11 97
2.3.8 The Board finds the proposed treatment of reinforcement costs to be included in the Investment

Portfolio as proposed in the ADR Agreement appropriate for overall portfolio analysis purposes.
Union currently includes an allowance related to the carrying costs for advancement of reinforce-
ment expenditures resulting from a new project and the Board finds this approach to be appropriate.

98
2.3.9 The Board does not agree that a design target of zero NPV and a P.I. of 1.0 is appropriate given the

forecast risks inherent in the Investment Portfolio analysis. As the Investment Portfolio NPV
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approaches zero the marginal projects will be those with long cash flow break-even periods. Such
projects require subsidy for long periods and hence increase short term rate impacts disproportion-
ately.

99
In addition, the Board notes that the Investment Portfolio includes the costs and revenues associ-

ated with attaching customers to existing mains (i.e. mains constructed prior to any given test year).
These projects by their nature will be more profitable for the utilities, since the costs of the mains
are not included in the Investment Portfolio calculation. The Board concludes that the Investment
Portfolio should be designed to achieve a positive NPV including a safety margin (for example,
corresponding to a P.1. of 1.10). The Board believes that a portfolio designed in this way will min-
imize the forecast risks and hence more likely achieve the desired results of no undue rate impacts.

100
Rolling Project Portfolio

101
The Board also accepts the ADR Agreement proposal to maintain a Rolling Project Portfolio. The

Rolling Project Portfolio provides an ongoing method of determining the financial feasibility and
rate impact of expansion projects over a previous 12 month period. The Rolling Project Portfolio
excludes the costs and revenues associated with new customers attaching to mains built prior to the
last 12 month period. The Rolling Project Portfolio also provides a basis to compare a utility's
Investment Portfolio with actual system expansion. Union has used a Rolling Project Portfolio
approach for some time and has filed rate impacts from significant individual projects in its rates
cases (e.g. E.B.R.O. 493/494 Exhibit B1, Tab 4, Appendices C and D).

Was page 12 102
As noted above the Board finds the proposed treatment for reinforcement costs to be included in

the Rolling Project Portfolio to be appropriate.

103
The Board finds the Rolling Project Portfolio as proposed by the utilities to be a useful manage-

ment tool. This Portfolio provides a mechanism for facilitating review of the financial status of
overall distribution system expansion at the time that individual major projects are before the
Board for either franchise and certificate approval, or for approval of leave to construct and also
for monitoring purposes.

104
The Board has previously expressed its position that inclusion in the Investment Portfolio, of rev-

enues and costs for infill customers connecting to existing mains may provide a mismatch between
periodic costs and revenue. The Board notes that the Rolling Project Portfolio, which is the utili-
ties' primary management tool, does not include such infill customers. Therefore, the Board finds
that the Rolling Project Portfolio does provide appropriate matching and that an NPV of zero (or
greater) is appropriate.
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COMMON METHODS FOR FINANCIAL
FEASIBILITY ANALYSIS

106

INTERIM REPORT CONCLUSIONS

107
The Board believes that a further review of the methodology to be used by the utilities in assessing

the project and portfolio financial feasibility is necessary. Among the factors to be considered
are the period for new attachments and the time period over which the DCF analysis is calculated.
The Board expects utilities to develop common methods for the Stage | Financial Feasibility test
that will be used to show whether or not each utility's portfolio of distribution system expansion
projects is profitable.

108

POSITIONS OF THE PARTIES

109
The ADR Agreement set the following parameters for the DCF analysis:

110
(@) Customer Attachment Horizon

111
A maximum 10 year forecast horizon will be utilized. For customer attachment

periods of greater than 10 years an explanation of the extension of the period will
be provided to the Board.

112
(b) Customer Revenue Horizon

113
The maximum customer revenue horizon shall be 40 years from the in-service date

of the initial mains, except for large volume customers where the maximum shall
be 20 years from the customers' initial service.

) Was page 14 114
(©) Discount Rate

115
The Utilities' incremental after-tax cost of capital will be used for the discount rate.

This will be based on the prospective capital mix, debt and preference share costs,
and the latest Board approved equity return levels.

116
(d) Discounting

117
Discounting will reflect the true timing of expenditures. Up-front capital expendi-

tures will be discounted at the beginning of the project year and capital expended
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throughout the year will be mid-year discounted, as will revenue, gas related costs,
and operating and maintenance expenditures.

118
(e) Operating and Maintenance Expenditures

119
The incremental costs directly associated with the attachment of new customers to

the system will be included in the operating and maintenance expenditures.

120
() Gas Costs

121
In the near term, the weighted average cost of gas ("WACOG") will continue to be

the proxy for gas costs (gas costs shall be WACOG less the commaodity portion of
the gas costs). This approach may not be appropriate in the case of projects for
large customers, where a specific gas cost forecast may be required.

122
The parties to the Dissent Document submitted the ADR Agreement was deficient in that the util-

ities had not agreed on a common method for calculating their P.I.s; that a 40 year revenue horizon
may result in existing customers paying undue rate increases; and that 40 years is inappropriate
in the absence of shareholder responsibility for forecast variations.

123
The Dissent Document also stated that the utilities were understating the costs in the financial fea-

sibility analysis, since they are not using incremental costs for gas storage and transportation serv-
ices, but have proposed that gas costs be WACOG less the commodity portion of gas costs.

Was page 15 124

The Dissent Document proposed:
. - g 125
. a customer attachment horizon no longer than 5 years (unless there is a specific contract);
- . . - . - 126
. a maximum time period for the DCF calculation of 20 years from the in-service date of the
initial main for large volume customers and between 20 and 30 years for small volume cus-
tomers;
. . . 127
. customer use volumes representing the best estimates of the gas consumption for new cus-
tomers; and
- . - . . . 128 .
. the inclusion of incremental costs associated with gas storage and TransCanada PipeLines

Limited transmission.
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129

BOARD'S COMMENTS AND FINDINGS

130
The Board notes that the utilities have undertaken to apply consistent business principles for the

development of the elements of the financial feasibility test. These elements include: customer
attachment horizon, customer revenue horizon, discount rate and timing, operating and mainte-
nance expenditures, and weighted average gas costs.

131
The Board notes that the proposed customer attachment forecast horizon of 10 years is a maximum

and adopts this as part of the Guidelines in Appenfii¥ B.

132
The Board is concerned that a customer revenue horizon of 40 years will encourage inclusion of

projects with very long cash flow break-even periods and hence high levels of subsidy in the early
years. The Board has addressed this issue as part of the design targets for the Investment Portfolio.

133
The Board concludes that, although theoretically correct, the inclusion of forecast incremental

costs for the transportation and storage of gas will add unnecessary complexity to the DCF calcu-
lations for distribution system expansion projects.

Was page 16 134
The Board finds however that the methodology should include a standard test or measure to assess

short term rate impacts at the Portfolio level. This would be similar to the Rate Impact Measure
("RIM") Test used to evaluate Demand Side Management ("DSM") programs, with the objective
of allowing comparisons from year to year and, to a degree, among the separate portfolios of the
utilities.

135
The Board accepts that the DCF calculation will be based on a set of common elements as pro-

posed in the ADR Agreement. These common elements will be reflected in the DCF analysis for
the Investment Portfolio and the Rolling Project Portfolio filed by each of the utilities in its rates
cases, the details of which are set out in Appen{i¥B.
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Was page 17 136

CUSTOMER CONNECTION AND
CONTRIBUTION POLICIES

137

INTERIM REPORT CONCLUSIONS

138
In the last few years, the Board has approved contributions in aid of construction in the form of

periodic contribution charges for residential and small commercial customers in order to
improve the profitability of projects when the P.1. or benefit to cost ratio is less than 1.0.

139
The Board notes that accidents of timing and geography can ... lead to inequitable situations where

some ratepayers in similar situations may not have to pay a contribution while others are
required to pay contributions.

140
The Board realizes that customers have indicated their willingness to contribute towards the cost

of projects that are not financially feasible in order to obtain gas service. The Board also notes
that there may be communities that would be so costly to serve and the P.l. so low that they are
unlikely ever to be included in the portfolio. The Board accepts thatin these special circumstances
a contribution in aid of construction from a community would be acceptable on a case by case
basis, but the Board will not expect the utilities to require contributions from all projects which
do not meet a threshold P.1. of 1.0. In light of these considerations, the Board expects the utilities
to prepare common guidelines on the treatment of customers currently paying periodic contribu-
tion charges.

141
The Board will review in the next phase of this proceeding the utilities' policies on requiring con-
tributions in aid of construction where dedicated facilities are being constructed primarily for a
single customer. In this regard the Board is interested in a policy that deals with all customer
classes and expects the utilities to prepare a policy thatis common among the utilities.

Was page 18 142

POSITIONS OF THE PARTIES

143
The ADR Agreement states that the utilities will accept contributions in aid of construction for

communities or projects that would otherwise not likely be included in the portfolio.

144
The ADR Agreement also proposed that existing contractual arrangements for the collection of
contributions continue with the exception of Consumers Gas' projects for which contributions
would be adjusted to achieve a P.l. of 0.8.

145
The ADR Agreement did not propose a definition to be used in determining when a facility is to

be considered "dedicated".
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146
The Dissent Document does not address the issue of customer contribution policies.

147

BOARD'S COMMENTS AND FINDINGS

148
The Board notes that the utilities wish to retain the ability to accept contributions in aid of con-

struction for communities or projects that would not otherwise be included in the portfolio. How-
ever, no cost limits or P.I. thresholds have been recommended by the parties to assist the utilities
in making such decisions. As stated in the Interim Report, the Board believes that the utilities
should continue to make decisions on contributions in an even handed manner.

149
The Board recognizes that Union and Centra have been applying a P.l. threshold of 0.8 for the
collection of customer contributions for new community attachments. The Board also notes that
the utilities proposed this level as the basis for determining the treatment of customers currently
paying periodic contributions. In order to ensure fairness and equity in the application and design
of contribution requirements, the Board finds that all projects must achieve a minimum threshold
P.1. of 0.8 for inclusion in a utility's Rolling Project Portfolio.

Was page 19 150
The Board directs the utilities to prepare and maintaina common set of Board-approved customer

connection policies that shall, as a minimum, include:

151
i. the circumstances under which customers will be required to pay for all, or part, of their
service line connection, including the specific criteria and the quantum of, or formula for
calculating, the total or excess service line fees and other charges; and

152
ii. the circumstances where the use of a proposed facility will be dominated by one or more
large volume customers for which the utilities will retain the option of collecting contribu-
tions in aid of construction. The contribution amounts will be consistent with the cost allo-
cation for such mains and accordingly based on the peak day demand and the cost
allocators used by each of the utilities.

153
The Board agrees with the parties that the common criteria for contributions in aid of construction

should apply to all customer classes. If there is a reasonable expectation of further expansion, the
contributionin aid of construction is expected to take into account the future load growth potential
and timing of any such expansion.

154
The Board expects the utilities to bring forward common proposals for customer connection and

contribution policies for Board approval. These proposals will be reviewed in each of the utilities'
rate cases.

Was page 20 155
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Was page 21 156

ENVIRONMENTAL PLANNING
REQUIREMENTS FOR SYSTEM EXPANSION

157

INTERIM REPORT CONCLUSIONS

158
The Board requires that for all distribution projects, the utilities prepare a display of alternatives

(routes and sites) which would show the various trade-offs between customer attachments and
environmental, social and financial costs. The Board expects the utilities to prepare common
guidelines on how to conduct and document the evaluation of their route selection and to apply
these to all expansion projects.

159
The Board also expects the utilities to appropriately apply the [Bodgthgironmental Guide-

linesfor Locating.ConstructincandOperatingHydrocarborPipelinesn theProvinceof Ontario,
Fourth Edition, 199812JF6-0:1] ("the Environmental Guidelines") to all distribution system
projects whether or not they involve a facilities application to the Board. The Board believes that
the type and level of detail of the environmental investigations conducted by the utilities should
be determined on the basis of environmental significance, and not on whether or not a particular
application comes before the Board, whether a proposed pipeline is a distribution or transmission
line, or whether or not the line will be located in a town. The utilities should conduct and document

the necessary investigation and develop mitigation measures where significant environmental
features are encountered. It is expected that the utilities will not require additional resources to
undertake these investigations.

160
The utilities will have to confirmin their rates cases that all proposed projects meet the guidelines

onroute selection and the Environmental Guidelines and if not, why not. In addition, for facilities
applications, the Board expects the utilities to file the project specific route selection display and
environmental report. The Board expects that the utilities may incorporate the route selection
evaluation into their environmental report.

Was page 22 161
The requirements to conduct and document the evaluation of the route selection and to apply the

Environmental Guidelines to all distribution projects will be incorporated in the Environmental
Guidelines.

162
In facilities applications the utilities will also have to continue to satisfy the Board on the design

and construction practices and costs for the project. In addition, the Board will have to be satis-
fied that landowner concerns have been met and that any necessary permits have been obtained.

163

POSITIONS OF THE PARTIES

164
The ADR Agreement proposed that whenever a need for gas is identified, and a reasonable source

is available, an evaluation would be done on whether this need could be accommodated. Full infor-
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mation on service alternatives would be gathered, including potential customers served, the run-
ning line location, construction costs and environmental and socio-economic concerns.

165
In selecting a preferred route, the ADR Agreement stated that standard environmental guidelines

will be used for dealing with most environmental features. Significant environmental features
(those not covered by the utilities' standard environmental guidelines) will require separate eval-
uation and may require public meetings and agency consultation.

166
The ADR Agreement proposed that costs of avoiding significant environmental features or miti-

gating significant environmental impacts will be included in the cost and benefit analysis for the
project. For projects with similar economic benefits, routes that avoid significant environmental
features will be preferred. Generally, routes with the greatest economic benefits overall will be
preferred, subject to the environmental considerations described above.

167
The patrties to the Dissent Document submitted that the ADR Agreement is not consistent with the

Board's Interim Report because:

. A . . Was page 23 168
i. the utilities have not yet developed common guidelines on how to conduct and document

the evaluation of their route selection; and

169
ii. according to the ADR Agreement, the utilities can select a route that will cause significant

harm to the local environment if the route's economic benefits exceed its costs to the envi-
ronment.

170
The parties to the Dissent Document proposed that the utilities be required to prepare and apply

common guidelines on how to conduct and document the evaluation of their route selections to all
expansion projects.

171
Energy Probe, the Green Energy Coalition, and Pollution Probe proposed that the utilities should

be required to adopt as a principle that there should be "no net loss" of local environmental
resources as a result of their system expansion activities. Where a utility is unable to offset the
environmental impacts of its system expansion activities, the utility should make best efforts to
create an offsetting environmental resource to meet the "no net loss" principle.

172

BOARD'S COMMENTS AND FINDINGS

173
The Board notes that a move to a portfolio planning and management approach may result in less

public scrutiny of the financial and economic evaluation of individual system expansion projects.
However this does not imply that there should be any decrease in the necessary level of environ-
mental assessment of projects by the utilities, or the documentation of this work, as these matters
will continue to be reviewed by the Board.
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174
The planning principles described in the Board's Environmental Guidelines shall also apply to dis-

tribution expansion projects undertaken by the utilities. The level of detail required, the degree of
public consultation and the level of alternative route/site evaluation should be determined by the
utilities in a manner consistent with the Environmental Guidelines based on a review of the envi-
ronmental (biophysical and socio-economic) significance of features potentially impacted by a
proposed project. Environmental significance is to be determined based on the expected impacts
of a particular project, not on whether the feature is covered by the utility's environmental guide-
lines.

Was page 24 175
To assistin determining what level of planning, investigation and reporting is necessary, the Board

finds that the utilities shall jointly develop a common set of environmental screening criteria to
determine if significant environmental features may be impacted during the construction or the
operation of the facility. Corresponding planning, documentation, and reporting requirements are
to be jointly developed and applied by each utility depending on the impacts expected as deter-
mined through the screening process. The criteria and corresponding requirements can be in the
form of a checklist. The Board will review the screening criteria and the corresponding planning,
documentation and reporting requirements for inclusion in the Environmental Guidelines. The
Board expects the utilities to submit this material to the Board by June 1, 1998.

176
Once the study area for the project is determined, a regional officer of the utility who is familiar

with the study area and has been trained in environmental matters shall identify potential impacts
through the screening process and determine the level of planning required. Depending on the
significance of the potential impacts anticipated, the decision on the level of planning may involve
additional environmental specialists of the utility, external consultants and other affected parties.

177
Depending on the level of significance of the environmental feature(s) encountered, the planning

may involve alternative routing/siting considerations, detailed mitigation requirements and/or
public and/or agency review. Itis expected that the criteria and requirements will be updated from
time to time by the utilities in consultation with other interested parties and reviewed by the Board
for inclusion in updated Board Environmental Guidelines.

Was page 25 178
Where alternative routes or sites are investigated, the Board expects that the preferred alternative

will be chosen based on an optimization of the particular environmental, social and financial cri-
teria for the project. Decisions on the relative importance of these criteria are to be made based on

the specific environmental features encountered and their significance, rather than deciding in
advance that financial criteria have priority.

179
In those cases where the significance of environmental features may be in question or the planning

requirements are not clear, the utilities are expected to consult with environmental specialists,
Board Staff and affected parties. The Board expects that as experience is gained, consultation will
be necessary only in unusual cases. In all cases however, it is expected that provincial and local
agency requirements (permits, licences) shall be obtained where necessary and that the utilities
will apply their standard guidelines, drawings, and specifications.
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180
5.3.8 The Board finds that further examination of the "no net loss" principle is unnecessary in this pro-

ceeding in light of the Board's specified environmental planning requirements.

Was page 26 181
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MONITORING AND REPORTING
REQUIREMENTS

183

INTERIM REPORT CONCLUSIONS

184
The Board also expects the utilities to develop proposals on the appropriate method to use to mon-

itor the variation between forecast and actual profitability of their distribution system expansion
portfolios.

185
Despite the advantages of a portfolio approach, the Board is of the view that certain containment
practices should be putin place in order to ensure that:

186

. ratepayers are protected from financially risky decisions on expansion by the utilities;
g, - . . . . 187
. the utilities make decisions on which projects should proceed in an even-handed manner;
188
. the cumulative impact on rates is not undue in any given year;
. . - . - . - 189
. the continued expansion of natural gas service is in the overall public interest; and
. - - - - - - - . . - - - . 190
. the economic inefficiencies implicit in including projects with negative P.l.s do not out-

weigh the public interest benefits of the portfolio approach.

191
Utility shareholders will be held responsible for any significant variation in the forecast of cus-

tomer attachments, volumes and costs from the aggregate portfolio. The Board expects the util-
ities to make proposals in the next phase of this proceeding on how variances from the aggregate
forecast should be treated in order to appropriately share the risk between ratepayers and share-
holders. In considering how the risk should be shared, the utilities may want to review their pol-
icies on obtaining financial assurances from new large volume customers.

Was page 28 192
The Board also expects the utilities to develop proposals on the appropriate method to use to mon-

itor the variation between forecast and actual profitability of their distribution system expansion
portfolios.

193
However, the Board finds that itis in the public interest to require the utilities to demonstrate that

it continues to be in the overall public interest to expand the natural gas distribution systems from
an aggregate economic, social and environmental point of view. Therefore, the Board will require
utilities to file the results of a societal cost test ['SCT"] of their overall portfolios of distribution
system expansion when seeking approval of their portfolios. The societal cost test could include
monetized, non-monetized and qualitative components. To this end, the Board requests the utilities
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6.1.6

6.1.7

6.1.8

6.2

6.2.1

6.2.2

6.2.3

to develop a common evaluation method, that would be cost-effective, that would adequately char-
acterize performance, and that would be relatively straightforward to apply.

194
The Board expects the utilities to develop common reporting requirements so that the utilities'

forecast P.l.s, customer attachments, volumes and costs can be compared to actualsona portfolio
basis and, if need be, on a project specific basis. This information shall be put on the record in the
rates cases to serve as a benchmark.

195
The Board expects that under the portfolio approach the Stage | financial feasibility P.I. will be

calculated for each proposed project as well as for the portfolio of infill projects. For the pur-
poses of calculating the P.I. of the infill portfolio, infill projects are defined as the extension of
mains and service attachments in existing service areas, but does not include service lines to indi-
vidual customers off existing mains.

196
All the P.l.s of the proposed projects and the infill portfolio will be aggregated to calculate the

overall portfolio P.l. at a given time for each utility.

197

POSITIONS OF THE PARTIES

198
The ADR Agreement proposed that the utilities file Test Year and Historic Year information as

part of their rates cases. This information would include the capital amounts, profitability and rate
impacts of the Investment Portfolio and the Rolling Project Portfolio; actual expenditures on rein-
forcement costs; and specific customer attachment information on a set of randomly selected
projects.

199
The ADR Agreement also proposed that each utility file in its rate case a projected NPV of the

results of a SCT for the Investment Portfolio for the test year. The results would be presented both
with and without monetized externality costs and benefits.

Was page 29 200
The parties to the Dissent Document submitted that the ADR Agreement fails to meet the Board's

direction in the Interim Decision because:

201
. the ADR Agreement does not require the utilities to report the P.l.s of their Investment

Portfolios or any individual project within their Investment Portfolios;

202
. the ADR Agreement does not require the utilities to report the forecast aggregate NPV and

P.l. of the test year's projects that have negative P.l.s (information necessary to address the
Board's concern with respect to economic efficiency); and

203
. the ADR Agreement does not require the utilities to put on the record in their rates cases

project specific P.l.s, customer attachments, volumes and cost data so that project specific
information can serve as a benchmark for monitoring performance on an on-going basis.
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204
The parties to the Dissent Document further submitted that the ADR Agreement fell short because:

205

. there is no commitment to provide a comparison of actual and forecast volumes;

206

. there is no commitment to provide a comparison of actual and forecast capital expenditures

for the Investment Portfolio; and

207

. the utilities are only committed to providing a comparison of their actual and forecast cus-

tomer attachments for the first three years of a project's life, which does not cover the
remaining 7 years in a project's 10 year customer attachment forecast period.

208
The parties to the Dissent Document proposed that the utilities should be required to file
portfolio and project specific information for the historic, bridge and test years.

Was page 30 209

BOARD'S COMMENTS AND FINDINGS

210
The Board believes that the principles outlined in the Interim Report should form the basis of the

monitoring and reporting requirements.

211
Rate Case Review

212
The Board directs that the utilities file, in their respective rates cases, a forecast NPV and P.I. of

the test year Investment Portfolio. In subsequent rates cases, each utility will report to the Board
on the actual results of the Investment Portfolio.

213
The actual results of the Investment Portfolio will present the NPV and the P.I. taking into account

the capital spent, the number of customers attached and the revenues received from the customers
attached in the most recent historical year for which there is full data. Volume usage for larger
commercial and industrial customers will be individually estimated to more closely reflect actual
annual volumes.

214
Each utility will, in its rates case, provide an analysis of the estimated rate impact of its Investment
Portfolio in the first five years of service. As referred to earlier, the Board found the material filed
by Consumers Gas in E.B.R.O. 495 at Exhibit I, Tab 7, Schedule 8, to be a good example of the
information necessary, but would be further assisted if the impacts were broken down by rate class.
The Board directs that such a breakdown be included in the required impact analysis.

215
As noted earlier, the Board also wishes the utilities to use a standard rate impact test or measure
similar to the R.I.M. test used to assess DSM program impacts. This measure should present the
following information in aggregate and by rate class:
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. impact of the Investment Portfolio cash flow on the test year revenue deficiency; and

217
. the ratio of incremental revenues to costs in the test year and subsequent three years.

218
6.3.6 The Board notes that in recent rates cases both Centra and Consumers Gas have significantly over-

spent their Board-approved capital budgets, particularly in the bridge year. Inits E.B.R.O. 493/494
Decision the Board set out the criteriaaffiordability andrate stabilityas key factors affecting

the capital budget and additions to rate base, which the Board will consider in assessing prudence
of expenditures.

219
6.3.7 The Board notes that the addition of capital for assets such as Information Technology and Cus-

tomer Information Systems may have significant impacts on both the level of capital expenditure
and year to year additions to rate base. The Board inits E.B.R.O. 493/494 Decision suggested that
affordability criteria be applied to develop ceilings for capital expenditures and rate stability crite-
ria be used to manage the scheduling of expenditures on more discretionary projects in conjunction
with system expansion projects. In addition, in E.B.R.O. 495 the Board expressed its concern
about the upward pressure on rates resulting from continual system expansion, and concluded that,
for ratemaking purposes, expenditures above overall Board-approved levels in various categories
("envelopes") of the capital budget could not automatically be included in the Company's proposed
rate base for the next fiscal year. In addition, the Board cautioned that the Company would be
required to prove the reasonableness of its capital expenditures within each envelope, even if the
expenditures were at or below the Board approved level.

220
6.3.8 The Board expects that the concerns raised in these recent rate cases regarding affordability and

rate stability will be addressed in the utilities' plans under the portfolio approach.

221
6.3.9 The Board will treat variances between actual and forecast portfolio NPVs in the same manner as

for other forecast test year variables. The utilities will provide explanations of the reasons for the
variations and the corrective actions taken or proposed. The Board will judge the degree to which
the cost impacts should be apportioned between the shareholder and the ratepayers.

Was page 32 222
6.3.10 The Board agrees with the ADR proposal for portfolio level SCT analysis, monitoring and report-

ing, using a test that is consistent with the treatment of the SCT for DSM.

223
Ongoing Monitoring and Reporting

224
6.3.11 The Board notes that the primary purposes of the Guidelines in Appdi2diX]Bre to streamline

the process of approval of system expansion projects and achieve a commonality of approach
between the utilities, while ensuring that ratepayers are protected against the impacts of either over-
aggressive, or financially inappropriate, system expansion by the utilities.

225
6.3.12 The Board believes that the achievement of these objectives requires periodic standardized report-

ing to the Board, as well as the filing of information in rate cases in order to allow the prudence of
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the utilities' actions and rate impacts to be reviewed. These reviews should appropriately be rate
focussed with account taken of both short-term and long-term costs and benefits to ratepayers.

226
The Board considers that, in general, the ADR Agreement proposals in the btantitoring the

Performance of the Portfolios/Short Term Rate Impauisvide a reasonable point of departure
and that experience should show whether the content and timing of the monitoring and reporting
requirements are adequate. The Board will require filing of the P.l.s of the portfolios as well as the
NPVs. The adjusted monitoring requirements are included in the Guidelines in Appendix B.

227
The Board emphasizes that the utilities must maintain clear records at a project specific level that

will allow for inspection and/or reporting of individual projects as may be deemed necessary from
time to time.

Was page 33 228
The Board will require quarterly filing of the monthly reports on the Rolling Project Portfolio and

total capital expenditures in order to monitor performance.

229
The approach to environmental planning outlined above should simplify the documentation

requirements. The sampling process and reporting required in the Guidelines will ensure consist-
ency across projects and between utilities and ensure compliance with the Board's environmental
planning requirements.

Was page 34 230

Blank page
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7.

7.1

7.1.1

7.1.2

7.2

7.2.1

7.2.2

7.2.3

7.2.4
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COMPLETION OF THE PROCEEDING AND
COSTS

232

COMPLETION OF THE PROCEEDING

233
The Board has reviewed the letters of comment setting out the positions of various parties on the

ADR Agreement and the Dissent Document. The Board is of the view that it would not be in the
public interest at this stage to hold additional hearings on this matter. Rather, the Board believes
that the public interest is better served by proceeding with the implementation of the Guidelines
included in Appendix B47] of this Report.

234
The Board directs that the Guidelines shall be implemented as soon as possible, but no later than

the 1999 fiscal year for each of the utilities. The Guidelines will be subject to future review by the
Board in the light of experience gained in their application.

235

COSTS

236
In the Board's Interim Decision of August 15, 1996 the parties to the proceeding were directed to

submit cost claims for that phase of the proceeding. The Board made an interim cost award to those
parties requesting one.

237
The Board directs all parties who wish to do so, to submit their final claim for costs with the Board

and a copy to each of the utilities, taking into account the interim cost award (if applicable) by
February 20, 1998. Comments from the utilities are to be filed by March 2, 1998 and reply by
parties by March 16, 1998. The Board will issue its Cost Award Decision and Order in this pro-
ceeding in due course.

. - L Was page 36 238
The Board directs the utilities to pay the Board's costs of, and incidental to the proceeding upon

receipt of the Board's invoice.

239
The Board directs that all costs be apportioned on a 50:50 basis between Consumers Gas and

Union/Centra Gas.



DATED AT TORONTO January 30, 1998.

G.A. Dominy
Vice Chair and Presiding Member

R.M.R. Higgin
Member

J. B. Simon
Member
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APPENDIX A

242

Parties Concurring with the ADR Agreement

243

Board Staff

City of Kitchener

The Consumers' Gas Company Ltd.

Consumers' Association of Canada

Federation of Northern Ontario Municipalities
Northwestern Ontario Municipal Association
Ontario Federation of Agriculture*

Ontario Pipeline Landowners Association*
Ontario Coalition Against Poverty

Union Gas Limited and Centra Gas Ontario Inc.*

244
Parties Substantially Supporting the Dissent Document

245
Canadian Industry Program for Energy Conservation*

Canadian Association of Energy Service Companies

Energy Probe

Green Energy Coalition*

Industrial Gas Users Association*

Heating, Ventilation, Air Conditioning Contractors Coalition Inc.
Ontario Native Alliance

Pollution Probe

246
* Letter of Comment Received
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l. OVERVIEW - PURPOSE AND OBJECTIVE OF THE GUIDELINES

259
The Ontario Energy Board ("OEB", "Board3uidelines for Assessing and Reporting on Natural

GasSystem Expansiorin Ontario ("The Guidelines") provide a common analysis and reporting
framework to be applied by regulated Ontario Local Distribution Companies - Union Gas Limited
and The Consumers' Gas Company Ltd. ("the utilities") to natural gas distribution system expan-
sion. The principles upon which the Guidelines are based reflect the Board's conclusions in its
Distribution System Expansion Reports under Board File No. E.B.O. 188. (Interim [Riehlivi1-

0:1] dated August 15, 1996; Final Repjbrtdated January 30, 1998).



http://erf.oeb.gov.on.ca/cgi-bin/erffetchdoc?Rep=OEB&Doc=12JM1&Rev=0&Lang=En&fmt=pdf
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. 260
Portfolio Approach

261
The main change from prior policy and practice is the use of a portfolio approach, as opposed to a

project-by-project approach, to the planning, analysis, management and reporting of distribution
system expansion projects. The intent of the portfolio approach is to provide the utilities a greater
degree of flexibility in determining which projects to undertake, while the Board retains overall
regulatory control to ensure no undue cross subsidy or rate impacts result from distribution system
expansion.

262
Financial Feasibility Analyses

263
The Guidelines provide the utilities with direction with respect to the structure of their system

expansion portfolios and the methods for conducting financial feasibility analyses at both the indi-
vidual project level and the portfolio level. The Guidelines standardize the elements to be used in
the discounted cash flow ("DCF") analysis as well as establish the parameters for the costs and rev-
enues that are the inputs to that analysis.

264

Reporting

265
The Guidelines establish a mechanism to evaluate the performance of each of the utilities' distri-

bution expansion activities on a portfolio basis and on an individual project basis. The Guidelines
also outline reporting requirements for system expansion plans and post expansion impacts. The
forecast rate impacts of a utility's expansion plans will be presented in rates case filings on a pro-
spective test year basis.

266
These reporting requirements are intended to provide the Board and interested parties with suffi-

cient information to monitor the utilities' expansion activities and their associated rate impacts. The
performance of the utilities related to implementation of these Guidelines will be evaluated as part
of each utility's rates case.

. o Was Appendix, page 2 267
Customer Connection Policies

268
Part of the utilities' management of distribution system expansion will be the provision of common

customer connection policies. These will include policies relating to service line fees, customer
contributions to otherwise financially unfeasible projects and for projects dominated by one or
more large volume customers.

269
Environmental Considerations

270
To ensure that the utilities plan and construct system expansion facilities in an environmentally

acceptable manner, the Guidelines also address the routing and environmental planning, documen-
tation and reporting requirements for distribution expansion projects.
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SYSTEM EXPANSION PORTFOLIOS

272
Investment Portfolio

273
Each of the utilities will group into a portfolio (the "Investment Portfolio") the costs and revenues

associated with all new distribution customers who are forecast to attach in a particular test year
(including new customers attaching to existing mains). The Investment Portfolio is to include a
forecast of normalized system reinforcement costs.

274
The Investment Portfolio will be designed to achieve a profitability index ("g€aterthan 1.0.

275
Rolling Project Portfolio

276
Each of the utilities will maintain a rolling 12 month distribution expansion portfolio (the "Rolling
Project Portfolio") updated monthly, as an ongoing management tool for estimation of the future
impacts of capital expenditures associated with distribution system expansion. The Rolling Project
Portfolio will exclude those customers requiring only a service lateral from an existing main.

277
The utilities will calculate monthly the cumulative result of project-specific DCF analyses from the

past twelve months for the Rolling Project Portfolio. It will include all future customer attachments,
revenues and costs on the basis of the life cycle of each of the projects making up the Portfolio.

278

STANDARD TEST FOR FINANCIAL FEASIBILITY

279
The standard test for determining the financial feasibility at both the project and the portfolio level

will be a DCF analysis, as set out below.

280
DCF Calculation and Common Elements

281
The DCF calculation for a Portfolio will be based on a set of common elementsevamuefore-

casting, the common elements will be as follows:

282
€) for the Rolling Project Portfolio, total forecasted customer attachments over the Customer

Attachment Horizon for each project;

283
(b) for the Investment Portfolio, a forecast of all customers to be added in the Test Year;

284
(© an estimate of average use per added customer which reflects the mix of customers to be

added;
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285
(d) a factor which reflects the timing of forecasted customer additions; and

. o . . Was Appendix, page 4 286
(e) rates derived from the existing rate schedules for the particular utility, net of the gas com-

modity component.

287
For capital costs, the common elements will be as follows:

288
€) an estimate of all costs directly associated with the attachment of the forecast customer

additions, including costs of distribution mains, services, customer stations, distribution
stations, land and land rights;

289
(b) an estimate of incremental overheads applicable to distribution expansion at the portfolio

level; and

290
(© an estimate of the normalized system reinforcement costs.

291
For expenseforecasting, the common elements will be as follows:

292
€) gas costs as used in revenue forecasts (excluding commodity costs);

293
(b) incremental operating and maintenance costs;

294
(©) income and capital taxes based on tax rates underpinning the existing rate schedules; and

295
(d) municipal property taxes based on projected levels.

296
Specific Parameters

297
Specific parameters of the common elements include the following:

298
(@) a 10 year customer attachment horizon;.

299
(b) a customer revenue horizon of 40 years from the in service date of the initial mains (20

years for large volume customers);

300
(© a discount rate equal to the incremental after-tax cost of capital based on the prospective

capital mix, debt and preference share cost rates, and the latest approved rate of return on
common equity;
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301
(d) discounting reflecting the true timing of expenditures. Up-front capital expenditures will

be discounted at the beginning of the project year and capital expended throughout the year
will be mid-year discounted, as will revenue, gas costs, and operating and maintenance
expenditures; and

302
(e) gas costs based on the weighted average cost of gas ("WACOG") excluding commodity

costs.
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MONITORING PORTFOLIO PERFORMANCE AND SHORT-TERM
RATE IMPACTS

304
Rates Case Filings

305
The following information will be filed in each rates case:

306

Test Year

307
the Investment Portfolio, including NPV, the total capital in the portfolio and the portfolio PI;

308
an estimate of the aggregate NPV of all new facilities requiring a new franchise and/or certificate

of public convenience and necessity and of all "infills" (i.e. main extensions and service attach-
ments in existing service areas excluding service lines to customers off existing mains) based on
extrapolated historical data;

309
an estimate of the Test Year rate impacts of the Investment Portfolio based on the:

310
0] contribution to annual revenue requirement;

311
(i) Rate Impact Measure presented as the ratio of added revenue to costs for each customer

class; and

312
(i) class-specific estimated percent rate and annual average bill increases.

313
estimates of the NPV and the benefit-cost ratio for the Investment Portfolio using a Societal Cost

Test ("SCT"), defined in the Report of the Board, E.B.O. 169 Ill, as an evaluation of the costs and/
or benefits accruing to society as a whole, due to an activity. The SCT analysis should be consistent
with that used for the utilities' DSM programs. The benefit-cost ratio shall be presented with and
without monetized externalities.
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(@)

(b)

(€)

(d)

(e)

3.2

314

Historic Year:

315
the Historic Year Investment Portfolio, including the NPV, total capital in the portfolio, and the

portfolio PlI;

316
the aggregate NPV, the total capital, and the portfolio Pl for:

317
(1) the Rolling Project Portfolio at the end of the historic year;

318
(i) all completed projects with negative NPVs;

319
(i)  all completed projects with positive NPVs;

320
upon the request of the Board, a list of the projected results of individual extensions included in the

Rolling Project Portfolio;

321
actual expenditures on reinforcement projects; and

. . . . . . Was Appendix, Ppage 6 322
the rate impact of the Historic Year Investment Portfolio reflecting actual capital expenditures and

customer related data.

323
Ongoing Monitoring Information

324
The utilities shall establish a process to allow the Board to monitor the performance of their distri-

bution system expansion project portfolios including financial and environmental requirements.

325
Financial Monitoring

326
In consultation with Board Staff, the utilities shall select projects from their Rolling Project Portfo-

lios on an annual basis and shall file the following with respect to the sample:

327
@) the cumulative number of customers attached at the end of the 3rd full year and the asso-

ciated revenues and costs; and

328
(b) the corresponding year 3 customer attachment forecasts and associated revenues and

costs.
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329
Environmental Monitoring

330
In consultation with Board Staff, the utilities shall select a set of completed projects and file data

on those projects on an annual basis as described below. The projects chosen should be selected in
a random, stratified manner, reflecting the range of environmental impacts encountered in the time
period and the various levels of environmental planning, documentation and reporting required.
The selection should be reviewed by an independent auditing group within the utility, which group
shall include (a) trained environmental auditor(s). The utility shall file the following with respect

to each sample:

331
1. a description of how the project complied with the Board-approved environmental screen-

ing, planning, documentation and reporting requirements;

332
2. a table of significant features, how they were avoided or mitigated, and resulting impacts;

333
3. a table displaying the concerns raised by affected parties including member ministries of

the Ontario Pipeline Coordination Committee, how they were addressed, and reasons for
any outstanding concerns;

334
4, issues of significance arising from any post-construction monitoring;

335
5. where alternatives were investigated, a display of alternatives (routes/sites) which show

the various trade-offs between customer attachments, and environmental, social and finan-
cial costs and a discussion of how the preferred alternative was chosen;

. . . _VVas Appendix, page 7 336
6. evidence that all necessary approvals (permits, licences) were obtained; and

337
7. forecast versus actual costs of the environmental planning.

338
Risks of Non-performance

339
In the event that the actual results of the Investment Portfolio do not produce a positive NPV or a

Pl of at least 1.0, the following will occur:

340
@) the utility will be required to provide a complete variance explanation in its rates case and

the Board will determine whether or not an acceptable explanation has been provided; and

341
(b) the implications of a negative NPV or PI less than 1.0 will be determined by the Board on

a case by case basis.
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342

CUSTOMER CONNECTION AND CONTRIBUTION POLICIES

343
The utilities will maintain a clear set of common Board-approved Customer Connection and Con-

tribution in Aid Policies.

344
The criteria for contributions in aid of construction for service lines and mains will apply to all

customer classes. If there is a reasonable expectation of further expansion, the contribution in aid
of construction will take into account the future load growth potential and timing of any such
expansion.

345
The Customer Connection and Contribution in Aid Policies shall, as a minimum, include the fol-

lowing:

346
. Requirements for payment for all, or part, of a customer service line connection, including

the specific criteria and the quantum of, or formula for calculating, the total or excess serv-
ice line fees and other charges.

347
. Requirements for contributions in aid of construction for connection of individual custom-

ers, subdivisions or communities requiring main extensions that would not otherwise be
included in the Investment or Rolling Project Portfolios.

348
. Requirements for contributions in aid of construction for expansion projects dominated by

one or more large volume customers.

349

ENVIRONMENTAL REQUIREMENTS FOR DISTRIBUTION FOR
SYSTEM EXPANSION PROJECTS

350
The planning principles described in the Board's "Environmental Guidelines for the Location,

Construction, and Operation of Hydrocarbon Pipelines and Facilities In Ontario (1995)" shall also
apply to distribution expansion projects undertaken by the utilities. The level of detail required,
the degree of public consultation and the level of alternative route/site evaluation should be deter-
mined based on a review of the environmental (biophysical and socio-economic) significance of
features potentially impacted by a proposed project.

o . . . . . Wz.as A;.)p.endix, page 8 351
The utilities shall apply environmental screening criteria to determine when significant features

may be impacted during the construction or the operation of the facility. Corresponding planning,
documentation, and reporting requirements are to be applied depending on the impacts expected
as determined through the screening process.

352
Once the study area for the project is determined, a regional officer of the utility who is familiar

with the study area and has been trained in environmental matters, shall identify potential impacts
through the screening process and determine the level of planning required. Depending on the
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significance of the potential impacts anticipated, the planning requirements may involve environ-
mental specialists of the utility, external consultants or other affected parties.

353
All provincial and local agency requirements (permits, licences) shall be obtained where necessary

and the utilities shall apply their standard guidelines, drawings, and specifications.

354

DOCUMENTATION, RECORD KEEPING AND REPORTING

355
The utilities will maintain documentation for all projects which are to be included in the Rolling

Project Portfolio. A record of the DCF analysis conducted for each project in the Rolling Project
Portfolio shall be available for review upon request of the Board. The performance tracking of
individual projects shall be as described in Section 3 of these Guidelines.

356
The utilities will maintain a record of the environmental planning, documentation and reporting

requirements associated with all projects and Environmental Reports for those projects deemed to
have significant environmental impacts.

357
For all expansion projects in the Rolling Project Portfolio with a capital cost greater than $500,000

("major projects”) the utilities shall file the NPV and DCF analysis in each rate case and shall keep
arecord of forecast and actual customer attachments for a period of three years after construction
is completed. In addition, the utilities shall also file in each rate case, the NPV and DCF analysis
for all major projects planned for the test year. Upon request of the Board, the utilities shall file
forecast and actual customer attachments for major projects.

358
The utilities shall file quarterly with the Board Secretary, the updated monthly Rolling Project
Portfolio results immediately upon completing the calculations.
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SCHEDULE1 DISCOUNTED CASH FLOW METHODOLOGY

360

Net Present \alue ("NPV") = Present Value ("PV") of Operating Cash Flow + PV of CCA Tax Shield
- PV of Capital
Profitability Index ("PI") = PV of Opeating Cash Flow + PV of CCAak Shield

(PV of Capital)

361

1.PV of Operating =PV of Net Operating Cash
Cash Flow (before taxes) - PV of

Taxes
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a PV of Net

) Operating Cash

Net Operating
Cash

Annual Gas
Revenue

Annual Gas
Cost

Annual O&M

PV of Taxes

Annual
Municipal Tax

Total Capital
Cost

Annual Capital
Taxes

Annual Capital
Tax

PV of Net Operating Cash
Discounted at the
Company's discount rate
for the customer revenue
horizon. Mid-year
discounting is applied.

(Annual Gas Revenue -
Annual Gas Costs -
Annual O&M)

Customer Additions *
Consumption Estimates
per Customer * Revenue
Rate per m

Customer Additions *
Consumption Estimates
per Customer * Gas Costs
per n# net of commodity
costs

Customer Additions *
Annual Marginal O&M
Cost/customer
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PV of Municipal Taxes +
PV of Capital Taxes + PV
of Income Taxes (before
Interest tax shield)

Municipal Tax Rate *
(Total Capital Cost)

(Mains Investment +
Customer Related
Investment + Overheads
at portfolio level)

(Capital Tax Rate) *
(Closing Undepreciated
Capital Cost Balance)

(Capital Tax Rate) * (Net
Operating Cash - Annual
Municipal Tax - Annual
Capital Tax)

The Capital Tax Rate is a combination of the Provincial
Capital Tax Rate and the Large Corporation Tax
(Grossed up for income tax effect where appropriate).
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Note: Above is discounted, using mid-year discounting, over the customer revenue horizon.

364

2.PV of Capital = PV of (Total Annual
Capital Expenditures -
Annual Contributions)

a PV of Total Annual Capital Expenditures
)

Total Annual Capital Expenditures over the
customer's revenue horizon discounted to time zero

Total Annual = (Mains Investment +
Capital Customer Specific
Expenditure Capital + Overheads at

the Portfolio level)
Was Appendix, schedule page 3 365

b Annual Contributions

)

Annual =  Cash payments (or

Contributions principal portions of
payments over time)
received as Contributions
in Aid of Construction

366
Note: Above is discounted to the beginning of year one over the customer addition horizon.

367

3 PV of CCA Tax Shield

PV of the CCA Tax Shield on [Total Annual Capital]

The PV of the perpetual tax shield may be calculated

as:

PV at time zero of : [(IncomeTaxRate)* (CCA
Rate) * Annual @tal
Capital

(CCA Rate + Discount
Rate)

or,
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Calculated annually and present valued in the PV of
Taxes calculation.

368
Note: An adjustment is added to account for'hgrear CCA rule.

369

4 Discount Rate

PV is calculated with an incremental, after-tax
discount rate.
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--- Upon resumng at 2:25 p. m

MR KAI SER: Pl ease be seated.

DECI SI ON

MR. KAI SER: The Board, this afternoon and this
nmorni ng, has heard a notion filed yesterday on an urgent
basis by Integrated G ain Processors Co-Qperative, an
Ontari o cooperative, known as | GPC.

| GPC, together with its wholly owned subsidiary, |1GPC
Et hanol Inc., has conpleted the financing necessary to
desi gn, devel op and build and operate an et hanol production
in Aylmer, Ontario.

This notion was supported by affidavit evidence by
Gordon Baird, a partner at McCarthy, Tetrault, counsel for
the syndicate of lenders to IGPC, Martin Kovnats, a partner
with the law firmof Aird & Berlis acting for the
applicant; and Heat her Adans, the chief admnistrative
of ficer for the Corporation of the Town of Ayl ner.

NRG, the utility that serves in this jurisdiction, was
represented by counsel, but no witness was provided from
the conpany or evidence fil ed.

This matter relates to an earlier decision of this
Board on February 2nd, 2007, at which time NRG filed an
application for a |l eave to construct approximately 28.5
kil ometres of 6-inch-dianmeter steel pipe which was
necessary to nmeet the natural gas distribution requirenents
of the proposed ethanol facility.

That | eave to construct was granted by the Board, and

in that decision the Board relied on two executed

ASAP Reporting Services Inc.
(613) 564-2727 (416) 861-8720
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contracts, one known as the Gas Delivery Contract dated
January 30th, 2007, the other the Pipeline Cost Recovery
Agreenent dated January 31st, 2007.

The gas delivery contract ensured revenues to the
utility over the termof the agreenent sufficient to ensure
the Board that there would be no adverse consequences to
rat epayers.

Wth respect to the Pipeline Cost Recovery Agreenent,
the Board found that to protect the ratepayers of NRG a
capital contribution of approximately $3.8 mllion was
required fromIGPC to achieve the required profitability.
The PCRA agreenent, or the pipeline recovery agreenent,
bet ween NRG and | GPC provided for such a capital
contri bution.

The financing that has been put in place for this
pi peline is provided by a nunber of sources. Approxinmately
11.9 million is fromthe federal government under its
Et hanol Expansi on Program adm ni stered by Natural Resources
Canada. The project is also receiving a $14 mllion
capital grant and ongoi ng operating grants fromthe Ontario
Et hanol Growth Fund. The Co-Qp, through its 840 farnmer and
rural community nenbers, have invested over 45 mllion of
their owm funds in this project.

The dispute before us today relates to certain terns
of the escrow arrangenent that relate to those funds.

The financing which I GPC has arranged is subject to
certain conditions in the escrow arrangenment, which is

bei ng adm ni stered by Canada Trust.

ASAP Reporting Services Inc.
(613) 564-2727 (416) 861-8720
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One of the ternms is that IGPC will contribute a
conbi nati on of cash and value of at least $42.5 mllion, to
be fully utilized before any advance i s nade under the
credit facilities. 1GCintends to satisfy, in part, this
contribution by assessing approximately 27.3 mllion of
cash currently held in escrow, being part of the proceeds
t hat have been raised fromthe sale of shares to the
publ i c.

The ternms of this escrow agreenent under the Co-
Operatives Act provide that the escrow agreenment cannot be
amended wi t hout consent of nenbers of IGPC. The escrow
agreenent provides, as it currently states, that all nonies
held in escrow nust be returned to the subscribers of
shares if, on or before June 30th, 2007, |IGPC has not
arranged sufficient funds to conplete the ethanol facility
and satisfied all conditions precedent to the first draw
under the credit |ines.

NRG has apparently refused to consent to an assi gnnment
contenplated in both of the agreenents referred to, and, as
aresult, IGPCw Il not be able to satisfy the conditions
precedent for the release of the escrow funds.

| want to turn next to the actual agreenents. First,

t he question of whether the Board has jurisdiction, was
rai sed by counsel for NRG

Section 9.1 and 9.2 of the Pipeline Cost Recovery
Agr eenment provides that:

"In the event of any disputes arising between the

parties regarding the subject matter of this

ASAP Reporting Services Inc.
(613) 564-2727 (416) 861-8720
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agreenent, then the parties shall negotiate in
good faith to resolve such matters. In the event
the parties are unable to resolve a dispute, then
either party may refer the matter to the CEB for
resol ution.”

The Pipeline Recovery Agreenent, which was the basis
by which the funding was nade avail abl e for the pipeline.
| referred you to the Board's decision with respect to the
aid of construction that was necessary and nandated by this
Board in order to allow the | eave to construct to be
granted. That agreenment contains certain terns and
condi tions, one of which was in 11.2(d):

"Provide this agreenent will not be assigned

w thout the prior witten consent of the other
party, such consent not to be unreasonably

wi thhel d. For greater certainty, an assignnent
by way of security to the custoners' |enders
shal | be consi dered reasonable.”

A simlar section exists in the Gas Delivery Contract,
al so approved by the Board as part of the February 2nd
decision. There section 7.4 says:

"This contract shall be binding on and enure to
the benefit of the parties hereto and their
respective successors and assigns, shall not be
assi gned or be assignable by the custonmer w thout
the prior witten consent of the utility. The
utility agrees that such consent shall not be

unreasonably wi thheld. For greater certainty, an

ASAP Reporting Services Inc.
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assignment by way of security to the customers
| enders shall be considered reasonable.”
We have heard evidence that the assignnment in the form
contenpl ated by the applicant has been in the hands of
NRG s | awers for over a nonth. To date, NRG has
apparently refused to execute that consent to assignnent.
This Board believes it has jurisdiction to enforce the
two contracts before us. Section 42(3) of the Ontario
Energy Board Act provides that:
"Upon application, the Board nay order a gas
transmtter, gas distributor or storage conpany
to provide any gas sale, transm ssion,
distribution or storage service or cease to
provi de any gas sal es service."
What we have are two |inked agreenents. One is a Gas
Di stribution Agreenent in favour of the applicant. The
other is a Pipeline Cost Recovery Agreenent by which the
appl i cant has agreed and NRG has accepted certain funding
which will make the pipeline viable.
VWiile we may or may not have jurisdiction over an
et hanol plant, the Board certainly has jurisdiction over
this pipeline and has rendered a decision wth respect to
it; nanely, a |leave to construct, and has approved the very
funding that is at issue.
It is now apparent this funding will not flow through
and the transaction cannot be conpl eted unless the
requested consent is executed in the formrequested by the

appl i cant.

ASAP Reporting Services Inc.
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There is no basis in this record to conclude that a
refusal to execute the consent is reasonable. The
agreenent specifically contenplated and the parties agreed
that a consent would be executed to the benefit of the
conpany's | enders and, as such, woul d be consi dered
reasonabl e.

We see no basis for this refusal and hereby order NRG
to execute the consent in the form provided by the
appl i cant.

bj ection has been made by counsel for NRG as to the
| ack of notice. The Board's rules in section 7 clearly
provi de that the Board can abridge time. That is section
7.01 and 7.2, and we have done so. The urgency of the
matter is clear.

I n conclusion, we should add that various parties to
this proceeding, include the Town of Aylmer as well as
| GPC, have invested substantial sums in the expectation
that this contract would proceed and this plant woul d be
built. W are aware, fromthe main case, that the econom c
base of the Town of Aylner is disintegrating, as a result
of the problens in the tobacco industry. It was the
expectation of all parties as well as the Board s that the
parties woul d proceed expeditiously to develop this
facility within the expected tinelines. As stated, we see
no reason for the refusal by NRG to execute the requested
agreenent. It was clearly provided for in the contracts
whi ch are binding on NRG and subject to the jurisdiction of

this Board.

ASAP Reporting Services Inc.
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That conpletes the Board's rulings with respect to the
consent .

We have a collateral matter. There is a second
agreenent before us that is unexecuted, and to which a
di spute arises. That is called the bundled T service
recei pt contract, which is Exhibit J1.5.

The evi dence before us suggests that this is a
standard form agreenent, and not unique to this particular
proceeding. W also note, and this is of sone nonent, that
the contract to which the parties have agreed and executed
nanmely J1.3, the Gas Delivery Agreenent, specifically
contenpl ates the bundl ed direct purchase delivery. That is
set out in Schedule A, section 4.

This, again, is a service agreenent, an agreenment to
provi de service which the Board has clear jurisdiction
over. The Board orders NRG to provide the service
contenplated in that agreenent.

That conpletes the Board's rulings with respect to the
second agreenent at issue.

Wth respect to costs and adm nistrative penalties, we
have heard certain subm ssions from counsel for the
applicant. On those, we intend to reserve.

That conpletes the Board' s ruling in this matter.

Any questions?

MR. THACKER. Do you want to hear subm ssions from ne
on costs?

MR. KAI SER  Yes.

Pl ease go ahead.

ASAP Reporting Services Inc.
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SUBM SSI ONS BY MR THACKER:

MR. THACKER. | guess | would submt that in the
nature and manner in which this matter proceeded was served
on short notice, and the manner in which the record was a
bit of a noving target, there ought to be no order as to
costs. W have done our best to respond under very trying
ci rcunstances. The evidentiary record was thin, and indeed
it was fundanental ly inadequate as it was served even on
the abridged notice period. It was coopered-up throughout
t he proceeding and we have objected to the nmanner in which
t hat was done, but it would be conpoundi ng unfairness to
order costs against ny client. That would be ny
subm ssi on

MR. KAI SER  Thank you, M. Thacker.

MR THACKER:  There should be no order as to costs.

MR. KAI SER. Any subm ssions on costs, M. O Leary?

MR. O LEARY: Yes. M. Chair, | would be very brief
in that regard.

SUBM SSI ONS BY MR O LEARY

Before | get to that, there is one question we have in
respect to your order. That was in the draft we provided,
we were | ooking for a specific tine today by which tine the
agreenents woul d be executed, because if it does not occur
today, then this deal is in jeopardy. So we're wondering
if you are in a position now to anend your order to require
that it be executed forthwith and no later than 3 o' cl ock.

MR KAISER Well, let's make it 4:00. That gives M.

Thacker sone tinme to contact his client.

ASAP Reporting Services Inc.
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MR. O LEARY: Yes. And in respect of costs, sir, |
will not repeat ny comments earlier, but | ask you to
consider the record and the pattern of conduct exhibited by
NRG and in particular M. Bristoll, and the fact that
we're here today and the costs have been incurred by the
town, not only in respect to this litigation but in all of
the attenpts that it has made through its counsel to get
NRG s attention to deal with these docunents and to sign
them knowi ng that they have, as a utility, an obligation
to execute these docunents.

We submt that it is an appropriate tinme to send a
message to this utility that it needs to wake up and start
to run itself in accordance with the appropriate standards
as a good utility.

MR. KAl SER. Thank you. M. Myor, any subm ssions on
costs?

MR HABKIRK: Well, we would certainly like to see
them-- we would certainly like to see those costs cone
fromNRG In regards to the stunbling blocks, the tinme we
have invested as a community, the assessnent base that we
may | ose in the future by people hearing such things as
this, but the fact of the matter is we have invested a | ot
of time and effort and |l egal fees to make sure that this
deal canme about for the benefit of our comrunity and our
residents. So, yes.

MR. KAl SER: Thank you, sir. Anything further, M.

O Leary?
MR. O LEARY: No, sir

ASAP Reporting Services Inc.
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MR. KAI SER.  Thank you, gentlenen, | adies.

MR. THACKER: Sorry, | should have asked this earlier.
Are you approving the order in the manner in which it was
delivered, or is the order going to be driven by your
reasons as read?

MR. KAISER: The latter.

MR. THACKER: Thank you.

--- \Wereupon hearing concluded at 2:45 p. m

ASAP Reporting Services Inc.
(613) 564-2727 (416) 861-8720
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EB-2006-0243

IN THE MATTER OF the Ontario Energy Board Act 1998,
S$.0.1998, c.15, (Schedule B);

AND IN THE MATTER OF an Application by Natural Resource Gas
Limited for an Order pursuant to Section 90(1) of the Ontario
Energy Board Act, 1998, granting leave to construct a natural gas
pipeline and ancillary facilites in the Township of Malahide,
Municipality of Thames Centre and the Town of Aylmer.

AND IN THE MATTER OF Section 19 of the Ontario Energy Board
Act, 1998.

BEFORE: Gordon Kaiser
Presiding Member and Vice Chair

Ken Quesnelle
Member

Cathy Spoel
Member

DECISION AND ORDER

On October 13, 2006 Natural Resource Gas Limited (“NRG”) applied to the Ontario
Energy Board under section 90(1) of the Ontario Energy Board Act, 1998 for an Order
granting leave to construct approximately 28.5 kilometers of natural gas pipeline. The
pipeline is to be located in Township of Malahide, the Municipality of Thames Centre
and the Town of Aylmer and will interconnect with facilities to be constructed by Union

Gas Limited (“Union Gas”) as shown in the map attached as Appendix A.
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The pipeline will allow NRG to meet the natural gas distribution requirements of an
ethanol plant proposed by Integrated Grain Processors Co-operative Inc. (“IGPC"), to

be located in Aylmer, Ontario, within NRG's franchise area.

The Board held a hearing in this matter on December 18, 2006. On January 31, 2007,
the Board received and reviewed two final executed contracts between IGPC and NRG
- the Gas Delivery Contract (“GDC”"), and the Pipeline Cost Recovery Agreement
(“PCRA”). On February 2, 2007 the Board issued its Decision and Order (as amended
December 28, 2007) approving the two agreements and granting NRG leave to
construct the pipeline subject to certain conditions. The conditions of approval contained
in the Board’s Leave to Construct Decision are reproduced in Schedule A to this

Decision.

The Motion

On February 8, 2008 the Board received correspondence from IGPC relating to
construction delays by NRG and disputes regarding certain provisions of the Pipeline
Cost Recovery Agreement (‘PCRA”). On February 12, 2008 NRG filed a letter in

response to IGPC'’s claims.

On February 15, 2008 IGPC filed a Notice of Motion with the Board seeking Orders
establishing a timetable for the completion of the pipeline by NRG, an Order requiring
NRG to pay all third party suppliers on a timely basis and an Order confirming that IGPC

was required to provide NRG a Delivery Letter of Credit in the amount of $5.3 million.

This is the third hearing the Board has held with respect to this project, two of which
have been on an emergency basis. The Board is fully aware of the importance of this
project to the community. The Board is also aware of the substantial financial
commitment by members of the Co-operative, the Federal government and the

Provincial government.
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In an attempt to resolve the dispute quickly, the Board issued an Order on February 22,
2008 directing both NRG and IGPC to attend before the Board at an oral hearing on
February 28, 2008 at the Old Town Hall in Alymer, Ontario. Both parties were also
ordered to produce company witnesses capable of answering questions from the Board
regarding the alleged delays in construction, disputes regarding the Delivery Letter of

Credit required under the PCRA and the non-payment of suppliers.

The Issues:

At the hearing in Aylmer on February 28, 2008 both NRG and IGPC produced company
witnesses, as ordered, to answer questions from the Board. The Town of Aylmer was
also represented by counsel and participated throughout. The Mayor of Aylmer and

various elected officials were also in attendance.
It became apparent that there were six issues in dispute:

1. IGPC'’s failure to deliver Letters of Credit;

2. The proper amount of the Letter of Credit;

3. Payments by NRG to Union Gas regarding costs related to the pipeline
construction;

4. Advance payrhents by NRG to Lakeside Process Controls Ltd.

5. IGPC'’s failure to pay NRG for various third party invoices ; and

6. Allegations regarding delay in the pipeline construction.

At the hearing in Aylmer, the parties agreed that the issues with respect to payments by
NRG to Union Gas to underwrite the costs borne by Union Gas for the Union part of the
pipeline construction could be best dealt with by having IGPC deal with Union Gas
directly. The same approach was taken with respect to the advance payments required
of NRG to Lakeside Process Controls Ltd. Accordingly, it was not necessary for the

Board to deal with these two issues.
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The Board’s Decision and the parties’ agreement to this procedure are set out in the
Board’s oral decision in the Transcript of February 28" at page 138 which is reproduced
at Schedule B of this Decision

A reiated issue concerned allegations by NRG that IGPC had failed to pay NRG
invoices. The parties agreed that they would resolve this dispute outside of this process
and that any failure to resolve this dispute would not be a basis for delaying the

construction of the pipeline.

This left two issues. The first was a determination of the proper amount of the Letter of
Credit. To be provided by IGPC to NRG. The second was an agreed upon schedule for
delivery of the Letter of Credit and undertaking certain steps in the construction process.

Each of these matters is considered below.

The Amount of the Letter of Credit:

The cost NRG will incur in constructing the pipeline is approximately $9.1 million of
which approximately $3.8 million is financed by a payment by IGPC to NRG called an
Aid to Construction and a Delivery Letter of Credit by IGPC to NRG in the amount of
$5.3 million. The Board in its Decision of February 2, 2007 accepted the estimate of

$5.3 million with respect to the Letter of Credit as follows:

“The PCRA requires IGPC to provide an irrevocable delivery letter of
credit in the amount of $5.3 million, which IGPC must maintain for as long
as it continues to receive service. This letter of credit will be reduced
annually to an amount equal to the net book value of the assets of this
project. This aspect of the PCRA will ensure that NRG can draw on this
letter of credit in the event of either a default by IGPC or its ceasing
operation prior to the assets are fully depreciated, thereby avoiding the
potential for stranded assets. This protects NRG and its ratepayers.”
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NRG argued that this amount now appears to be insufficient and fails to reflect seven
additional categories of costs. The first four costs are set out below together with the

estimated annual costs.

M9 Delivery Costs $422 217
O & M Expense $ 50,000
Capital Tax $ 25,935
Property Taxes $ 58,405

NRG states that these are annual costs that will be incurred during each of the seven

years of the contract, regardiess of whether or not IGPC is still a customer of NRG

At the hearing in Aylmer, NRG and IGPC agreed on the procedure to resolve the
dispute with respect to these costs. Each of the parties will make written submissions.
The Board will make a decision and that decision will be binding on the parties. This

Decision is set out in the Transcript of February 28™ at page 140 (see Schedule “B”).

There are three additional costs which NRG claims are not reflected in the $5.3 million
Delivery Letter of Credit. First, there is the cost of decommissioning the pipe in the
event that the ethanol plant closes. Secondly, there is a potential income tax liability in
the event NRG has to draw down on the Delivery Letter of Credit. Thirdly there is a
break out fee or penalty that NRG would incur if as a result of the ethanol plant closing
NRG is required to repay its loan to the bank earlier than contemplated under the
existing loan agreement. Those three issues were decided by the Board in its oral
decision of February 28" and are recorded in the Transcript at pages 141 and 142 (see
Schedule “B”).

Amendments to the Leave to Construct

Disputes in this proceeding arose as to whether NRG was delaying certain aspects of
the construction. NRG in response indicated that it had not received the Delivery Letter
of Credit. At the hearing, the parties agreed to a schedule that sets out mutual

ob‘Iigations and the timing of certain events. They have agreed that this Schedule will be
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added to and form part of the existing Leave to Construct Decision and that in the event
of non-compliance, either party may apply to the Board for termination of that Leave to
Construct Decision. In the event of termination, it would be open to other parties to

apply for a leave to construct for this facility.

The wording of this new condition in the Leave to Construct Decision is attached to this
Decision as Schedule C. It will form a new paragraph 6 in the Conditions of Approval,
reproduced in Schedule A of this Decision.

IT IS THEREFORE ORDERED THAT:

1. The Board’s Decision granting Leave to Construct the natural gas pipeline dated
February 2, 2007, as amended on December 28, 2007 is hereby amended, on
consent of Natural Resource Gas Limited and Integrated Grain Processors Co-
operative Inc., by adding the additional conditions set out in Schedule “C” of this

Decision;

DATED at Toronto, March 4, 2008

Ontario Energy Board

Original Signed By

Gordon Kaiser

Signed on behalf of the panel



Schedule “C”

Board File Number (EB-2006-0243)
March 4, 2008

Additional Condition of Approval

[to be added to the Conditions of Approval (see Schedule A to this

Decision and Order) attached to the Board Decision and Order granting
Natural Resources Gas Limited leave to Construct natural gas pipeline

6.1

6.2

6.3

[February 7, 2007 as amended on December 28, 2007]

Mutual Convenants

NRG and IGPC agree that the schedule (“the Schedule”) attached hereto
will be adhered to in accordance with its terms and at the times set forth
therein by the appropriate party and that the Leave to Construct is
contingent upon such compliance by the parties of each aspect of the
Schedule.

This condition is not effective as against Union Gas. Any delay by Union
Gas of a task identified by Union Gas shall not be a basis for alleging non-
compliance of breach of the Schedule by NRG, provided that both NRG
and IGPC take all necessary steps to enable Union Gas to perform its
tasks in accordance with the Schedule. If there is a delay in the Schedule
by reason of a delay by Union Gas and the parties are unable to agree to
an amendment of the Schedule, either NRG and IGPC may apply to the
Board for a resolution thereof.

Upon an alleged failure to comply with the Schedule, either party may
apply to the Board for such order or orders as are appropriate, including a
termination of the Leave to Construct and such further or other relief as
the Board deems appropriate for the circumstances.
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ETHANOL PIPELINE
AGREED TO SCHEDULE FOR SCHEDULING ORDER

Description of Activity

the "Schedule"
attachment to Schedule C - "Conditions of Approval*
Feb. March April May June July August Comments
4[11]18]25] 3 [10]17]24]31]| 7 [14[21]28] 5 [12]19]26] 2 [ 9 [16]23]30] 7 [14[21]28] 4 | 11 ] 18] 25 |Week Commencing

Union Gas Related Activities

N

Execute Indemnity by IGPC (parent) and
Union Gas

Completed Feb. 13, 2008

N>

IGPC (parent) indemnity fo be terminated by
Union Gas by way of execution of the M-
Agreement

IGPC (parent) Pays Union Gas Aid-to-
Construct instaiment payment of $200,000

{ndemni i upon
of the M-8 Agreement

{GPC paid Union Feb. 13, 2008

IGPC (parent) provides $500,000 as balance;
of Aid-to-Construct and For Financial
Assurance for Union Gas facilities

NRG to provide Union Gas with land
requirements for NRG facilities at the point of
Custody transfer.

Union requires information to finalize
details of purchase.

(2]

Union Gas and NRG fo enter definitive
agreement regarding ownership/leasing
arrangements. Cenfirmaticn of arrangement
to be provided o IGPC.

Union Gas enters agreement to secure
property for Custody Transfer Station and
NRG

Union to provide M-9 Agreement (Draft)

0

M-9 Agreement between NRG and Union
Gas to be executed -

Union Gas to return financial assurance to
IGPC upon entering M-9 Agreement with
NRG.

Union Gas to finalize Design of Station

Union Gas Procurement of Material

M-9 Agreement to be entered by
March 31, 2008.

Union Gas Censtruction

Union Gas Commissioning

Union to attempt to secure rush
delivery

Union Gas - willing to work to try and
improve date

Lakeside Controis - Customer Meter

Station for Ethanol Facility

Receipt of Quote 1 by NRG

Received by NRG January 25, 2008

18

Receipt of Quote by IPGC

Received by IGPC from NRG on
January 31, 2008

19

Receipt of Quote 2 - by NRG

Received Feb. 11, 2008

20

NRG informs IGPC of 2nd Quote on Feb. 11,
2008

First payment by IGPC to Lakeside
Control $78,495.73 plus financial
assurance of $313,082.94

21

Progress Payment #1 by IGPC to Lakeside
Control

22

Progress Payment #2 by IGPC to Lakeside
Centrol

23

Progress Payment #3 by IGPC fo Lakeside

Control

EB-2006-0243
Schedule A
10of4
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AGREED TO SCHEDULE FOR SCHEDULING ORDER Schedule A
20f4
Feb. March April May June July August Comments
Description of Activity 411171825 3 J10f17124]31 7 {14 21]28} 6 [12|19[26] 2 ] 9 [16]23|30] 7 {14]21[28] 4 {1118 25 {Week Commencing

24

Progress Payment #4 by IGPC to Lakeside
Control

25

Progress Payment #5 by IGPC to Lakeside
Controf

26

Delivery of Station Equipment

27 |Installation
28|Commissioning Tentative commissioning date.
29 :
30|NRG
Finalize Pipeline Construction Tender Package to be complete by Feb. 19,
31|Package 2008

32

NRG Issued Consiruction Tender Package to
Seven Confractors identified by NRG fo
IGPC

Package to be sent out Feb. 18,
2008

33

Receipt of Bid Confirmation from contractors
by NRG

" [Feb. 22, 2008

34

NRG to provide contracior responses to bid
confimnation to IGPC

35

Contraciors Prepare Bid Submissions

March 5, 2008 Bid Return Date

36

Contractors submit bids to NRG - IGPC and
Design Engineer to be present for receipt
and opening of bids.

March 5, 2008 Bid Return Date

NRG to provide information regarding tenderg
to IGPC and a recommendation of preferred

37 fcontractor.
IGPC to provide input and consent to
selection of the construction contractor
NRG 1o provide the the Revised Aid-to- [Revised Aid to Construct Calculation
Consiruct and information to support the to be provided by noon March 10,
calculation. 2008 - may require 2 or 3 extra days
38
NRG and IGPC to confirm agreement on
39|form of Delivery Letter of Credit.
IGPC to pay balance of Revised Estimate Aid This is to occur at the same time as
to-Construct and Provide Delivery Letter of NRG enters construction Agreement
Credit of approximately $5,300,000 to NRG with Contractor. This will happen
through an escrow arangement to
occur at the same time as the
Delivery Letter of Credit is provided
and Balance of Revised Aid-to-
Construct is paid.
40
NRG to execute Construction Agreement This is to occur at the same time that
\with successful Contractor IGPC provides balance of Aid-to-
Construct and Defivery Letter of
Credit. This will happen through
escrow arrangements to coincide
with execution of construction
41 agreement.
NRG fo confirm commitment of lender for may require 2 or 3 extra days
42 |completion of construction
Banks for IGPC and NRG to meet to finalize dependent upon schedule of
LC wording bankers
NRG to finalize financing for balance of NRG to provide written confirmation
construction project with Bank andfor of financing to OEB and IGPC.
43acceptable equity contribution.
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AGREED TO SCHEDULE FOR SCHEDULING ORDER Schedule A
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Feb. | March April May June July August Comments
Description of Activity 4 111118 25] 3{10]17 241317 [14}21]28] 5 f12}19j26| 21 9 j16[23]|30} 7 |14[21]28] 4 |11} 18| 25 |Week Commencing

Retain Project Manager, Construction
Manager and Quality Assurance Inspectors
for overseeing pipeline contractor.

44
Retain Non-Destructive Testing Company
45
46 |Ensure all permits are secured
47 {Mobilize Construction Forces
Pick up the Pipe and deliver to site pick up to be arranged befween
construction yard contractor and Lakeside Steef as
48 required by confractor
Pipeline Construction Pipeline contractor to be have
pipeline complete by June 17, 2008 -
date fo be confirmed by {GPC by
49 week of 10th of March.
Nen-Destructive Testing - Ongeing with Pipeline contractor to be have
pipeline construction - to be arranged by pipeline complete by June 17,2008 -
50|Construction Manager. see note 49
51|Clean Up/Demobilization
52 ]Hydrotesting
Dewatering Pipeline contractor to be have
pipeline complete by June 17, 2008
53
NRG to provide commissiong plan and Commissioning plan fo be prepared
54|schedule and June 16, 2008
Commissioning of pipeline - contingent upon Pipeline commission is dependent
1GPC, Union and Lakeside in addition to upon completion of Union Gas work.
pipeline contractor Commissioning of pipefine to occur
within 5 days of compietion of Union
Gas commissioning.
In-Service Date of Pipeline - /GPC to notify Contingent upon Union Gas ~ within
5 Business days of Union Gas
55
56
57|0ther:
{GPC paid Lakeside Steel for Pipe IGPC paid $552,410 for pipe to
Lakeside Steel on November 9,
58 2007
IGPC provides security deposit to NRG as [Amount of Security Deposit is
provided for in the Gas Delivery Contract. $221,586.72 as provided by Part 10
59 of the Gas Delivery Contract
Substantial Completion of Ethanof Facility
IGPC Delivery of Notice under Bundled T To be further advised.
Contract regarding commencement of
60{Delivery of Gas.
NRG to provide any required notice for IGPC to provide nofice and then
upstream transportation of gas. Dependent NRG to forthwith make any
upon notice by IGPC to NRG arrangements upstream as required
61
62}Union Gas - Preparation of Actual Costs

63

Caiculate Actual Aid-to-Construct

“|Days of Union Gas providing actual

To be completed within 5 Business

numbers. Contingent upon

+:& receipt of final invoices from
|contractor(s)

completion, Union Gas compliance




EB-2006-0243

04/03/2008 ETHANOL PIPELINE
AGREED TO SCHEDULE FOR SCHEDULING ORDER Schedule A
40of4
Feb. March April May June July August Comments
11| 18 | 25 [week Commencing

10]17]24]311 7 |14]21{28] 5 [12|19]26] 2 |9 |16]23]|30|7 {14]21/28] 4

Payment due after calculation, as
per PCRA

Description of Activity 4111718125} 3
Reconciliation payment as a result of
64 |determination of Actual Aid-to-Construct
Ethanot Facility Requires Gas for Testing and
65|Commissioning
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IN THE MATTER OF the Ontario Energy Board Act 1998,
S.0.1998, c.15, (Schedule B);

AND IN THE MATTER OF an Application by Natural
Resource Gas Limited for an Order or Orders approving or
fixing just and reasonable rates and other charges for the
sale, distribution, transmission and storage of gas
commencing October 1, 2010.

BEFORE: Ken Quesnelle
Presiding Member

Paul Sommerville
Board Member

DECISION AND ORDER

Natural Resource Gas Limited ("NRG” or the “"Applicant”), filed an application dated
February 10, 2010 with the Ontario Energy Board under section 36 of the Ontario
Energy Board Act, 1998, S.O. c.15, for an Order or Orders approving or fixing just and
reasonable rates and other charges for the sale, distribution, transmission and storage
of gas for the 2011 fiscal year, commencing October 1, 2010.

NRG is a privately owned utility that sells and distributes natural gas within Southern
Ontario. The utility supplies natural gas to Aylmer and surrounding areas to
approximately 7,000 customers, with its service territory stretching from south of
Highway 401 to the shores of Lake Erie, from Port Bruce to Clear Creek.
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In its pre-filed evidence NRG claimed a revenue deficiency of $462,417 for the 2011
Test Year. If the application were to be approved as filed, a typical residential customer
would experience an annual increase of $22.60 (or 5.05%) to the delivery portion of the
bill.

The Board issued a Notice of Application dated March 1, 2010. The Town of Aylmer
(“The Town”), Union Gas Limited (“Union”), Integrated Grain Processors Co-Operative
Inc. (IGPC”) and Vulnerable Energy Consumers Coalition (“VECC”) applied for and
were granted intervenor status.

In Procedural Order No. 1 issued on April 1, 2010, the Board made provision for the
initial steps in the proceeding including the filing of interrogatories and responses.

Pursuant to Procedural Order No. 3 issued on May 28, 2010, the Board convened a
technical conference on June 14, 2010 to address further questions arising from the
response to interrogatories and to seek clarification on the evidence filed by the
Applicant. The technical conference was immediately followed by a settlement
conference. Atthe end of the settlement conference, the parties agreed to continue
discussions on June 28™ with the objective of reaching a settlement among the parties.
Union did not participate in the settlement conference.

The June 28" discussions led to a settlement on some of the issues. On August 3,
2010, IGPC filed a Notice of Motion in EB-2006-0243. That proceeding was a Leave to
Construct application by NRG directed to the facilities required to supply IGPC with
natural gas. The Board decided to hear that Motion contemporaneously, given its
apparent relevance to the unresolved issues. In the Motion, IGPC indicated that
although the facility is in service, IGPC and NRG have not been able to resolve
differences over the costs of constructing the pipeline and IGPC requested that the
Board resolve these matters.

The Board issued Procedural Order No. 5 on August 9, 2010 to deal with the Motion.

The Board scheduled an oral hearing on September 7, 2010 to hear the Motion which
was immediately followed by the rates case hearing.
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At the commencement of the hearing of the Motion, the Board requested submissions
from the parties on the most effective manner in which to proceed given the apparent
overlap of issues raised in the Motion and the matters to be determined in the rate case
application. The Board ultimately determined that it would hear the issues identified in
the Motion that had potential rate impacts as part of the rates case proceeding.

The Board accepted the Settlement Agreement (Partial) that was filed by NRG on
August 18, 2010 at the oral hearing.

At the conclusion of the oral hearing on the rates application the Board instructed the
Parties to limit subsequent arguments to the rates matters. IGPC indicated it would
comply with the Board’s expectation that IGPC would recast its motion once informed
by the Board’s decision on the rates matters.

The pre-filed evidence of the Applicant included a proposal on an Incentive Regulation
Mechanism (“IRM”) and was identified in the Settlement Agreement as an unsettled
issue. However, the Applicant decided at the oral hearing that it would prefer to file its
IRM plan as a Phase 2 of the proceeding at a later date. The parties and the Board
agreed to defer IRM to a later date and to establish 2011 base rates as part of the
current phase of the proceeding.

THE ISSUES

The issues that remained unsettled were raised in the submissions filed by Board staff,
IGPC, VECC and the Town of Aylmer. These have been addressed in the following
sections of the Decision:

e Capital Cost of the IGPC Pipeline

e Removal of Ancillary Business from Rate Base

e IGPC Period Costs

e Amortization Period of Regulatory Costs

e NRG Gas Costs

e Deferral and Variance Accounts

e Cost of Capital and Capital Structure

e Cost Allocation
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Two issues were not raised as concerns by Board staff or intervenors and were not
addressed in the Settlement Agreement. However, NRG has sought approval on these
two matters. This includes an approval of the revised rules and regulations and a new
schedule for service charges. The Board approves NRG'’s revised rules and regulations
and the schedule for service charges as filed.

RATE BASE

Capital Cost of the IGPC Pipeline

IGPC submitted that the pipeline should close to rate base no later than August 1, 2008
and not October 1, 2008 as proposed by the Applicant. IGPC noted that Union Gas
began charging NRG for distribution services related to the ethanol facility on July 1,
2008. NRG commenced invoicing and IGPC commenced paying the full delivery
charges as of July 15, 2008. IGPC indicated that from July 15" to September 30, 2008,
IGPC paid $372,949.82 to NRG for distribution services.

IGPC argued that according to the OEB’s Accounting Handbook, a utility is to cease
charging interest and to commence charging depreciation when the pipeline is placed
into service. IGPC submitted that the pipeline was placed into service on or before July
15, 2008. IGPC further argued that as of July 15, 2008, NRG was being fully
compensated through rates paid by IGPC.

In the alternative, IGPC submitted that if October 1, 2008 was the appropriate date for
closing to rate base, then it was inappropriate for NRG to charge full delivery rates for
the period July 15, 2008 through September 30, 2008. Accordingly, IGPC submitted that
NRG refund IGPC $372,949.82 less any amounts paid to Union and less any amounts
payable pursuant to Rate 1.

NRG in its Reply submitted that the appropriate date for closing the IGPC pipeline
should be October 1, 2008 as proposed in the Application. NRG argued that
depreciation was supposed to reflect the deterioration of an asset and according to
NRG the pipeline began to deteriorate and the asset value began to diminish with the
first month of full gas flow, which was October 2008.
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Board Findings

IGPC in its submission referenced a range of cost categories related to the IGPC
pipeline. However, a number of the cost items in dispute do not impact the rate base or
rates for 2011. The Board notes that the amount of the pipeline that is added to rate
base is not a function of the cost of the pipeline but is derived from the calculation of the
future revenue stream over a fixed number of years. The Board will therefore make a
determination only on those matters that impact rates and not all costs that are in
dispute.

The oral testimony indicates that the in-service date of the pipeline was just after July 1,
2008%. The commencement date under the gas delivery agreement was July 15, 2008
and IGPC commenced paying the full delivery charges as of July 15". NRG has argued
that very little gas flowed prior to October 2008. However, the pipeline was in-service
after July 1, 2008. The definition of “In-Service” as noted in the Pipeline Cost Recovery
Agreement? refers to the date on which the pipeline is able to deliver the full amount of
gas contemplated by the Gas Delivery Contract. Based on this definition the Board has
determined that the pipeline was used and useful as of the in-service date.

Accordingly, the Board agrees with IGPC that the pipeline should be closed to rate base
on August 1, 2008 and NRG is ordered to make the appropriate changes in its Draft
Rate Order to reflect this date.

Removal of Ancillary Business from Rate Base

Apart from the capital cost of the IGPC pipeline, all other capital expenditure items were
largely settled. However, the Town has submitted that the Board should order NRG to
remove any capital property associated with its ancillary businesses from rate base.

The Town submitted that NRG’s rate base of $13.6 million for 2011 should be reduced
by approximately $1.7 million in order to exclude assets which are related to ancillary
businesses. The Town maintained that NRG’s own evidence supports the concern that
the ancillary businesses are not sufficiently profitable to justify ratepayers paying a
regulated rate of return on these assets. The Town further noted that other regulated
gas utilities have separated their ancillary services from their regulated business.

! Oral Hearing Transcript, Volume 1, page 60
2 |IGPC Motion, August 3, 2010, Tab 3, Pipeline Cost Recovery Agreement, Article 1 — Attachments and
Interpretations, Page 3
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The Town submitted that the inclusion of the ancillary businesses obscures the financial
situation of NRG’s regulated business in an undesirable and inappropriate manner and
there is no benefit to ratepayers to include them in NRG’s rate base for ratemaking
purposes.

In Reply, NRG refuted the Town'’s claim that the ancillary businesses are not sufficiently
profitable. NRG submitted that its response to Undertaking J3.1 shows that the ancillary
services income after tax since 2006 has been around $200,000, which is more
profitable than NRG’s utility business.

NRG further noted that the cost allocation methodology employed by NRG ensured that
the rate base, operating, maintenance and administration (“OM&A”), depreciation and
taxes were appropriately split between the regulated and ancillary businesses.

Board Findings

The Board has historically allowed NRG to keep its ancillary business within the
regulated entity. The Board is satisfied that the current cost allocation methodology
appropriately separates the costs and assets of the regulated and ancillary business.

The Board considers this longstanding situation to be somewhat unique, and generally
inconsistent with good regulatory practice. However, given that this situation has
prevailed for a considerable period, the Board does not consider the record in this case
on this issue to be sufficiently focused to justify the unbundling sought by the Town.
This decision ought not to be seen to have any particular precedential value, and the
parties should feel uninhibited in bringing the matter forward in future proceedings.

COST OF SERVICE

IGPC Period Costs

IGPC in its submission disputed the levels of certain OM&A costs. One such issue
concerns depreciation. As noted above, IGPC argues that a lower total amount be
closed to rate base. It argues that consequentially, a lower depreciation amount should
be provided for. The other contested costs items include insurance costs and
maintenance costs. The Board will address insurance and maintenance costs below.
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Insurance

NRG has added the IGPC pipeline to its overall insurance coverage and has opted for
additional coverage in certain areas. Consequently, NRG is seeking to recover total
insurance costs of $284,925 for the 2011 Test Year. A majority of the premium is sought
to be recovered from IGPC.

Pursuant to Undertaking J2.6, NRG reduced the amount to be recovered from IGPC
through rates from $221,330 to $173,067. IGPC in its arguments submitted that NRG’s
revision still overstates the appropriate cost of insurance. IGPC noted that NRG had not
obtained multiple quotes but relied on its current insurance provider for the additional
coverage.

Business Interruption Insurance

This is a new insurance policy that NRG is proposing to recover through rates and
allocate 100% of the cost to IGPC. IGPC argued that the Board did not have sufficient
information to ascertain whether this cost has been prudently incurred, is an appropriate
expense to recover from ratepayers, and whether the insurance policy addresses a risk
specific to IGPC. IGPC claimed that there was no evidence that the business
interruption insurance was a typical expense incurred by other regulated gas utilities.

IGPC further argued that the business interruption insurance which is triggered when
service to a customer is interrupted and where the customer has no obligation to pay is
a typical business risk and shareholders are compensated for these risks through the
return on equity. Furthermore, IGPC argued that there was no evidence that coverage is
restricted to interruption of service to just IGPC. Consequently, IGPC submitted that
NRG had not substantiated that the cost of the business interruption insurance was
prudently incurred, and irrespective of whether it was prudently incurred, IGPC was of
the view that the nature of the coverage is such that the costs should be borne by the
shareholder and not the ratepayers. On that basis, IGPC submitted that the Board
should disallow the recovery of the cost of the business interruption insurance through
rates.

General Liability, Umbrella and “Additional Insurance”

IGPC in its submission claimed that there was not enough evidence to support the
proposition that IGPC was the causal factor in the incurrence of the premium costs.
IGPC further added that there was no evidence that the umbrella and additional
umbrella policies insured against risks that were different from those insured under the
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general liability policy or that the umbrella policy specifically addressed risks imposed
on NRG by IGPC.

Transfer Station Insurance

NRG has allocated 100% of the transfer station insurance costs to IGPC. IGPC
submitted that it questioned the logic of incurring an expenditure of $35,387 to insure a
station that costs $884,003 for an amount of $1,785,000.

NRG in its Reply noted that on examining its existing liability coverage and after
discussions with its insurers, it was determined that it needed additional coverage.
Consequently, NRG increased its umbrella liability coverage and it found it far more cost
effective to expand coverage under its existing policy rather than set up a new policy for
the additional coverage. NRG submitted that since this coverage was added as a result
of the IGPC pipeline, IGPC should be allocated 100% of the costs.

With respect to the business interruption insurance, NRG confirmed that it exclusively
covers the risks associated with interruption of supply to IGPC and does not cover
business interruptions on the other portions of the NRG distribution system. Specifically,
this insurance allows NRG to recover its fixed costs associated with the IGPC pipeline.
In Reply, NRG maintained that with the addition of IGPC, its revenue structure had been
altered significantly considering that one customer was responsible for 29% of the
revenue. As a result, NRG considered it prudent to insure against the possibility of an
incident wiping out approximately 30% of its revenues for an extended period. Given the
size and importance of IGPC to NRG's business, NRG submitted that contrary to
IGPC’s suggestion, the business interruption insurance was not for the benefit of NRG’s
shareholder but for all of NRG’s ratepayers. NRG submitted that it was appropriate to
allocate the cost of the insurance to the entity that caused the cost to be incurred as this
was consistent with ratemaking principles.

With respect to the transfer station insurance, NRG clarified that the cost included
stations at either end of the IGPC pipeline as well as a station in the middle of the IGPC
pipeline which houses the shut-off valve. According to its evidence transfer stations are
not typically covered by property and building insurance and the premium was higher
than that associated with office buildings due to the fact that the pipe went directly
through the station.
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Pipeline Maintenance Costs

NRG has a maintenance contract with MIG engineering for providing ongoing
maintenance of the IGPC pipeline. NRG is seeking to recover $112,109 for
maintenance of the pipeline and $43,050 for maintenance of the customer station. IGPC
in its argument referred to the Leave to Construct Application that included $38,000 for
maintenance of the pipeline and customer station. IGPC noted that the actual contract
value far exceeds the amount estimated in the Leave to Construct Application. IGPC
further noted that the contract was sole sourced to a company with no pipeline
maintenance experience. IGPC submitted that if the maintenance work was to be
carried out on an annual basis to comply with regulatory requirements, the task should
have been already performed twice and underlying historical costs would have existed.
IGPC further maintained that NRG had made no attempts to ensure that the practice
was consistent with other gas utilities in the province.

NRG in its Reply noted that the costs were third party costs pursuant to a maintenance
contract and NRG made no profit from this arrangement. NRG further noted that the
while IGPC relied on the $38,000 estimate provided in the Leave to Construct
Application it had disregarded other estimates appearing in the same application.

NRG noted that it had no experience in maintaining high pressure steel pipelines. NRG
therefore considered it prudent to outsource the maintenance to a qualified third party
and was of the opinion that the services outlined in the MIG proposal were
commensurate with good utility practice. The reason NRG sole sourced the contract to
MIG was because MIG had constructed the IGPC pipeline on time and within budget.
Furthermore, MIG is located close to NRG'’s service area.

NRG noted that the maintenance contract of $112,109 represented 1.3% of the capital
cost of the facility and was considered reasonable in relation to the capital cost of the
pipeline.

Referring to specific elements of the MIG contract, IGPC in its arguments disputed the
following items:

Pipeline Markers — IGPC claimed the NRG employees were capable of carrying out this
work. NRG in its Reply argued that it had approached the maintenance of the pipeline
as a comprehensive program and did not consider it appropriate to split it into bits and
pieces.
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Weekly Observations — IGPC submitted that weekly inspection of the pipeline costing
$12,350 was overkill and bi-weekly inspections were more appropriate considering the
limited amount of development in the Aylmer area. NRG responded by asserting that
weekly inspections were appropriate and there was no basis for suggesting a different
cycle.

Community Awareness ($8,000) — IGPC claimed that meetings with fire departments
and other groups should deal with all natural gas fires and there was no indication that
the program was solely as a result of having a steel pipeline. In Reply, NRG reiterated
that the entire maintenance contract was to serve the IGPC pipeline.

Emergency Response (Mock Emergency Training, $18,000) — IGPC maintained that in
case of third party damage to the pipeline, the third party would be responsible for such
costs and these costs should not be passed along to IGPC. NRG in response rejected
the views of IGPC and maintained that an incident on the pipeline could cause
catastrophic damage. Mock emergency training was therefore a prudent cost.

Technician Training — IGPC submitted that it was inappropriate for it to pay for training
employees of a subcontractor considering that they would need to be trained and
competent in the first place to perform the task. NRG in Reply stressed that training
NRG staff on safety manuals related to the IGPC pipeline was appropriate and the
information was not generic but rather specific to the IGPC pipeline.

Third Party Observations ($4,680) — IGPC submitted that costs for third party
observations should be recovered from third parties such as municipalities or
developers requiring such services in line with the remainder of the distribution system.
In Reply, NRG confirmed that it provides line locates and third party observations free of
charge on its main system.

MIG Costs — In its argument IGPC suggested that $19,500 was related to making the
pipeline piggable which was a capital expenditure item and should therefore be
capitalized. NRG in response clarified that a one-time cost of $102,000 to make the
pipeline piggable was included as a capital expenditure and not included in
maintenance costs. NRG noted that IGPC had referred to the cost of the in-line
inspection which is an OM&A item.
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In its final remarks IGPC submitted that the Board should approve a direct allocation of
$35,000 for maintenance to IGPC. In addition, IGPC maintained that the Board allocate
the cost of Community Awareness and Emergency Response across all rate classes
using rate base as the allocator. IGPC would then be allocated $4,500 for the two items
noted above and a $35,000 direct allocation.

In Reply, NRG noted that the $35,000 referred to the initial estimate provided in the
Leave-to-Construct Application and did not reflect the amount of the MIG contract.

Station Maintenance Costs

IGPC disputed the inclusion of Provincial Sales Tax (“PST”) for expenditures related to
the maintenance of stations. In Reply, NRG agreed with IGPC and noted that the
Settlement Agreement included a PST reduction of $3,189 related to station
maintenance. NRG agreed to revise the cost allocation model to reflect this change.

Board Findings

Insurance Costs

One of the major items under dispute is business interruption insurance. Although the
evidence is not clear on the coverage provided, it seems that the insurance would cover
fixed costs and expenses® in the event of a force majeure. However, there is no
information on record with respect to the payment under the coverage, whether there is
a deductible in place, the maximum days that the coverage is provided for in case of an
event and how the coverage ties in with the contracts in place between NRG and IGPC.

The Board is also aware of a letter of credit that has been provided by IGPC to NRG in
the event that IGPC were to become insolvent or shut operations. The letter of credit
adjusts for the undepreciated value of the pipeline and essentially protects the other
rate classes and the shareholder. In other words, the letter of credit allows for recovery
of depreciation. In case of a force majeure event, the letter of credit would be extended
for an additional period to reflect the duration of the specific event. In other words, NRG
would be guaranteed recovery of depreciation despite the declaration of force majeure.
However, it seems that the coverage through the business interruption insurance would
recover fixed costs and expenses during a force majeure event. This would imply that a
portion of the insurance coverage would recover depreciation expenses of the pipeline
during a force majeure event. The recovery of depreciation through the business

% Oral Hearing Transcript, Volume 2, page 61, line 16
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interruption insurance will not adjust the amount of the letter of credit during the force
majeure period. This would lead to NRG recovering the same depreciation expense
twice, once during the force majeure period and later due to the extension of the
duration of the letter of credit.

The Board has determined that with the exception of business interruption insurance,
NRG is allowed to recover its total insurance cost of $259,345 ($284,925 less $25,580
representing business interruption insurance premium).

Maintenance Costs

The evidence indicates the existence of two contracts to maintain the IGPC pipeline.
One is the contract with MIG Engineering Ltd. to provide administration and engineering
services for the IGPC pipeline and the other contract is with Lakeside Process Controls
Ltd. to maintain the transfer stations associated with the IGPC pipeline.

IGPC in its submission had expressed concerns about the MIG contract. In case of the
contract for the maintenance of transfer stations, NRG agreed to resolve the only issue,
that is, the reduction of PST. The Board is satisfied with the contract to maintain the
transfer stations and the adjustment agreed to by NRG. The Board will therefore make a
determination only on the MIG contract.

The Board is concerned that the contract was sole sourced and there is not enough
evidence that all the elements of the contract are required to fulfill the safe
administration and maintenance of the pipeline. The Board therefore orders NRG to
tender the maintenance of the pipeline and provide written bids to the Board.
Specifically, the Board directs NRG to first retain the services of an independent expert
in the development of maintenance programs for pipelines similar to that employed in
the supply of gas to IGPC. That expert will be retained by way of tender, and all of the
documentation associated with that tender will be filed with the Board and the
intervenors of record. Following the development of a maintenance protocol NRG shall
retain the services of an enterprise experienced in the provision of such services by way
of tender predicated on the maintenance protocol. All of the documentation associated
with the retention of the maintenance firm will be filed with the Board and the
intervenors of record. In the meantime the Board will allow NRG to recover in 2011
rates, 50% of the amount of the contract, which translates to $56,055. The balance will
be moved to a pipeline maintenance deferral account to be adjusted once the Board
determines the appropriate maintenance amount. NRG is ordered to provide the written
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bids associated with the development of the maintenance protocol to the Board within
one month of the date of the Decision. The Board will review proposed pipeline
maintenance costs in Phase 2 of the proceeding.

Deferral and Variance Accounts
NRG has requested the following approvals from the Board with respect to its deferral
and variance accounts:

1. Arequest to establish the International Financial Reporting Standard (“IFRS”)
deferral account.

2. Arequest to reset the Purchased Gas Transportation Variance Account
(“PGTVA"), and replace the single reference price with two different prices, one
for Rates 1 to 5 and one for Rate 6.

3. A proposal to dispose of the net balances in the Regulatory Expenses Deferral
Account (“REDA”) and in the PGTVA as of September 30, 2009 through a rate
rider.

4. A proposal to assign IGPC with its appropriate share of the balance in the
PGTVA by developing a fixed charge rate rider and assigning the appropriate
balances to other rate classes based on volumetric deliveries in the 2010 Bridge
Year. The net amount is proposed to be recovered from customers over the 12
months of the 2011 Test Year through a fixed charge rate rider.

The only issue raised by intervenors and staff related to the balances in the REDA and
NRG'’s proposal to recover $111,123 for legal expenses incurred in the Union Cessation
of Service proceeding (EB-2008-0273).

NRG’s position was that the Board order that NRG’s shareholders should bear the costs
of that proceeding, extended only to the intervenor costs. In its view, its costs for the
proceeding could be recovered from ratepayers®. Board staff and VECC did not agree
with this view and submitted that the Board clearly indicated that NRG could not recover
any costs from ratepayers.

The EB-2008-0273 Decision states on page 7 —
“In the case of Union’s request for security, NRG did not act in a timely manner.
The record suggests that NRG essentially stone-walled Union. This resulted in
significant costs for Union, the Board, the Town of Aylmer and the Integrated

* Oral Hearing Transcript Volume 1, Page 112
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Grain Processors Co-Operative. This type of brinkmanship is not helpful where
6,500 customers and a recently activated ethanol plant supported by substantial
Federal and Provincial funding are involved. The Board also directs that costs
being paid by NRG shall be paid by NRG’s shareholder and not passed on
to the NRG rate payers.” (emphasis added)

Board staff and VECC in their final arguments submitted that the Board was clear in the
EB-2008-0273 Decision that all costs being paid by NRG were to be borne by the
shareholder and not by NRG ratepayers. VECC further added that the concerns raised
by Union with respect to the financial viability of NRG related to the issuance of
retractable shares by NRG in favour of its shareholder. VECC submitted that the
application essentially resulted from NRG'’s actions in relation to its shareholder’s
interest and not to the interest of its ratepayers.

Accordingly, Board staff and VECC submitted that NRG should not be able to recover
the amount of $111,123 that it had requested for disposition in the REDA.

In its Argument-in-Chief, NRG indicated that the retractable feature of NRG’s common
shares had been in existence before 2006 and there was no change in NRG's financial
condition, rather there was a change in the accounting rule. NRG further clarified that it
had never missed a payment and the Board’s assessment that NRG had “stone-walled”
Union was incorrect. NRG argued that it was merely protecting its shareholder and
ratepayers from an unreasonable request.

NRG further added that Union did not gain anything from the proceeding since the
Board merely ordered NRG to postpone the retraction of shares in favour of Union.

In Reply, NRG submitted that the Board’s wording in the Decision around costs had to
be understood in the specific context. NRG argued that the costs incurred by a utility in
a proceeding are never the subject of consideration in a cost awards section of the
Board. When the Board adjudicates for cost awards, it typically refers to costs awarded
to intervenors. NRG submitted that the EB-2008-0273 Decision does not suggest that
the Board referred to all costs.

NRG also refuted VECC's assertion that the proceeding related to NRG’s shareholder.

NRG noted that since the Board did not order NRG to post financial assurance or
change its contract date with Union, it did benefit NRG ratepayers.
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NRG further noted that the Board did not have the specialized expertise in the field of
cost awards and essentially departed from the general rule applicable to costs by
ordering NRG’s shareholder to pay intervenor costs. As ordered, NRG’s shareholder
paid these costs.

NRG submitted that if the shareholder is now asked to pay for NRG’s legal expenses, it
would be an incorrect and unsupportable decision.

Board Findings

The Board approves NRG's proposal for the creation of the IFRS deferral account in
accordance with Board guidelines in the Report of the Board titled Transition to
International Financial Reporting Standards (EB-2008-0408).

The Board also approves NRG’s proposal for the PGTVA and the clearance of the
account as of September 30, 2009.

With respect to whether NRG should be able to recover the legal costs associated with
the Union Cessation of Service proceeding, the Board has determined that it will allow
NRG to recover the costs amounting to $111,123. In the Board’s EB-2008-0273
Decision, the Board ordered NRG to pay the costs and denied recovery from
ratepayers. However, the decision does not explicitly state that NRG cannot claim its
own costs. The Board agrees with NRG that Board decisions typically refer to costs in
the context of intervenor or third party costs as opposed to legal costs of the utility.

Amortization Period of Regulatory Costs

Parties agreed to the quantum of regulatory costs in the Settlement Agreement.
However, since the parties did not reach an agreement on the IRM plan and the parties
and the Board agreed to move IRM to Phase 2 of the proceeding, the appropriate
amortization period of regulatory costs in the absence of an IRM framework remained
an outstanding issue.

The Settlement Agreement was premised on regulatory costs of $450,000 being
amortized over 5 years matching the term of the IRM plan. A component of this cost

includes $54,000 related to future administration of the IRM plan.

VECC was the only party to raise this issue in submission. VECC submitted that the
total amount of regulatory costs should be reduced by $54,000 and the remaining
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$396,000 should be amortized over a four year period rather than a 3 years time
horizon as suggested by NRG.

VECC also submitted that the recovery of the $396,000 should be recovered through a
rate rider as opposed to be included in base rates. This is in the event that NRG does
not get approval for an IRM and does not return for rebasing within the four year period.
In case an IRM is approved, the remaining $54,000 related to IRM administration costs
can be embedded in rates for the IRM period.

In Reply, NRG indicated that its views were not very different from VECC'’s but rather
followed a different approach. NRG clarified that it has not withdrawn its request for an
IRM plan rather it has moved it to Phase 2 under the same proceeding. NRG proposed
that under a five year IRM plan $90,000 of regulatory costs should be included in rates
and under a four year IRM $116,400 should be recovered in years 2 to 4. In case a
three year IRM plan is approved, then $169,300 should be recovered in years 2 and 3.
If no IRM plan is approved, then NRG'’s position was that $153,000 should be recovered
in each of the two years following the 2011 Test Year.

The position of VECC and NRG differ significantly in their outcomes if the Board
approves an IRM plan that is of three years duration or less. NRG’s position was that
being a small utility, a delay in recovering amounts related to regulatory costs had a
considerable impact on the utility’s cash flow. NRG further submitted that matching
costs to the period that forms the basis for those costs was in line with regulatory rate
making principles.

Board Findings

The quantum of regulatory costs has already been settled. The issue before the Board
is the amount that is to be included in base rates for 2011. The IRM proposal is still
before the Board and it is the Board’s expectation that there will be some form of an
IRM regime arrived at in Phase 2 of the proceeding.

The Board agrees with NRG’s proposal that $90,000 should be included in 2011 rates
and the remaining costs will be dealt with in Phase 2 of the proceeding.

NRG Gas Costs

In the 2006 rates Decision (EB-2005-0544), the Board approved a specific methodology
for NRG to calculate the contract price for gas purchased from the related company,
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NRG Corp. The contract price was to be recalculated on an annual basis and, in the
event that the source from which prices are calculated or the methodology used to
determine the price changed, NRG had to seek prior permission from the Board.

In response to Board staff IR #23, the Applicant indicated that the previous
management of NRG neglected to follow the Board directive and did not recalculate the
purchase price. In other words, the price remained unchanged from 2007 onwards.
Board staff in their submission identified several issues associated with gas purchased
from NRG Corp.

Overpayment by NRG Ratepayers and Determining Purchase Price in Future

At the oral hearing, NRG confirmed that as of September 30, 2010, the failure to follow
the Board-prescribed methodology will result in an overpayment of approximately
$97,000 to NRG Corp°. Board staff suggested that the amount of $97,000 should be
refunded to ratepayers and, unless and until the Board recommends an alternative
framework for pricing gas, NRG should record the credit/debit balances to the
Purchased Gas Commodity Variance Account (“PGCVA”) as of October 1, 2010 until
the purchase price is reset on the basis of the Board’s original direction.

At the oral hearing, NRG indicated that the distribution system in the southern district
requires dual supply from NRG Corp. gas wells to provide adequate supply and
maintain system pressure. NRG estimated that 2.4 million cubic meters was required
from NRG Corp. in order to maintain system pressure®.

In its Argument-in-Chief NRG suggested a dual approach to pricing gas purchased from
the related entity. The proposal was to:
e pay NRG Corp. $8.486 per mcf whenever the market price for natural gas is
$9.999 per mcf or less; and,
e pay “market price” for natural gas when gas is $10.00 per mcf or higher.

In submission, Board staff dismissed NRG’s approach and recommended a market
price for all gas purchased from NRG Corp. In case NRG wanted to purchase gas from
NRG Corp. at a price above market, Board staff submitted that NRG be allowed to
recover only the market price from ratepayers.

® Oral Hearing Transcript Volume 1, Page 114
® Oral Hearing Transcript Volume 1, Pages 118-119
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In Reply, NRG submitted that a single market for all gas fails to recognize the benefit
that has accrued to ratepayers over the years as a result of NRG Corp. wells producing
and supplying gas in the southern service area. The pricing mechanism proposed by
staff did not recognize that NRG Corp. could simply refuse to sell in times of low natural
gas prices and shut down its wells. If NRG customers were unable to get the minimum
required quantities from NRG Corp. required to maintain system pressure, then they
would be faced with an alternative of a pipeline costing approximately $1.9 million
outlined in the Argument-in-Chief. NRG submitted that its pricing methodology was
sound, workable and transparent.

With respect to ratepayers overpaying for the price of gas to the extent of $97,000, NRG
submitted that if the Board were to adopt NRG’s proposed pricing methodology then no
refund would be required since the Board’s approval would implicitly provide that the
current price being paid to NRG of $8.486 for system integrity gas was appropriate.
However, Board staff dismissed this suggestion indicating that any proposal approved
by the Board would be effective at a future date and would not be applied retroactively.

In its Reply NRG proposed a revision to the EB-2005-0544 pricing methodology and
suggested adjusting the price on a quarterly basis. Board staff supported this proposal
and also supported NRG'’s suggestion of using the Shell Trading Report as the source
to calculate the purchase price. Alternatively, Board staff submitted that NRG could also
use Union’s Quarterly Rate Adjustment Mechanism (“QRAM”) and use Union’s Ontario
Landed Reference Price to fix the purchase price of gas.

Transportation Charge

NRG confirmed at the oral hearing that NRG Corp. sells gas to Union and the gas flows
through NRG’s distribution system. However, NRG Corp. does not pay NRG a
transportation charge for using the NRG system to transport gas to Union.

In response to Undertaking J2.8, NRG provided total volumes that were routed through
NRG’s distribution system by NRG Corp. Using the rate that NRG Corp. pays to
Greentree Gas & Oil Ltd. for transporting gas to Union, Board staff estimated that
ratepayers were deprived of $31,297 in revenues since 2006.

Board staff submitted that NRG should be directed to charge NRG Corp. a

transportation rate of $0.95 per mcf and an administrative charge of $250 per month for
every month the NRG distribution system is used by NRG Corp. to transport gas (based
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on the charges of Greentree Gas & Oil Ltd.). In addition, since NRG had not forecasted
revenues for transportation in the current proceeding, Board staff submitted that the
Board should establish a deferral account to track revenues from transportation which
can be cleared through the annual deferral account disposition mechanism.

NRG agreed to this proposal in Reply.

Engineering Study to Explore Alternatives

At the oral hearing, Board staff sought alternatives from NRG in case all natural gas
wells of NRG Corp. were to run dry and NRG was no longer able to obtain the required
guantities to maintain system pressure. In the undertaking response NRG indicated that
based on informal discussions with engineering firms, NRG would have to build a new
pipeline to source additional gas and maintain system pressure at an estimated cost of
$1.89 million excluding regulatory, financing and land acquisition costs.

In its submission Board staff advocated an independent third party engineering study
which would identify options (including high level cost estimates) to maintain system
pressure in the absence of supply from NRG Corp.

Furthermore, in recognition of the fact that NRG ratepayers had been subsidizing the
shareholder for the past number of years by way of transporting NRG Corp. gas for free,
Board staff submitted that the cost of the independent engineering study to explore
alternatives to buying Integrity Gas be borne by the shareholder and not the ratepayers.

In Reply, NRG dismissed the suggestion of the shareholder paying for the study and
noted that Board staff’'s approach was not even-handed and the focus seemed to be to
find a benefit to NRG’s related company to justify imposing the cost of the study on
NRG. NRG further submitted that Board staff had ignored the fact that the real
beneficiaries of the system integrity issue were ratepayers who had benefitted from this
arrangement for years. NRG ratepayers have benefitted from having a materially
smaller asset base for years as a result of NRG Corp.’s gas exploration, development
and production activities. Assuming the cost of a new pipeline at $1.89 million to resolve
the issue of integrity gas, ratepayers would pay an additional $80,0007 in the first year
for this alternative. This amount was far greater than the $31,927 that was not paid by

" The $80,000 estimate refers to the return on equity on an additional $1.89 million to rate base.
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NRG Corp. to NRG for gas transportation over a five year period. NRG submitted that if
a study was required, the costs should be borne by ratepayers.

NRG further requested the Board to consider the cost benefit of such a study and
determine whether NRG should first submit quotes on the cost of conducting a study.
The cost could then be considered in Phase 2 of the proceeding.

Deemed Application of the Affiliate Relationship Code

Although NRG Corp. is not an affiliate of NRG as defined in the Affiliate Relationships
Code (which adopts the definition from the Ontario Business Corporations Act), Board
staff expressed concern that the nature of the relationship presents the possibility that
NRG Corp. is benefitting at the expense of ratepayers. Board staff submitted that
although NRG Corp. is not technically an affiliate, the provisions of the Board’s Affiliate
Relationship Code (“ARC”) should be made to apply to the relationship between NRG
and NRG Corp. Board staff cited the Dawn-Gateway Decision (EB-2009-0422) as an
example where the Board determined that the provisions of ARC should apply to the
relationship between Union and Dawn Gateway even though Dawn Gateway was not
technically an affiliate of Union.

In Reply, NRG submitted that the application of ARC was unnecessary and Board staff
had not demonstrated a specific issue that would be resolved as a result of the
application of ARC. Moreover, NRG argued that ARC would impose additional
regulatory burden on a small utility like NRG with no real benefit to ratepayers.

NRG maintained that the Board has the ability to examine the relationship and dealings
between NRG and NRG Corp. in rate proceedings. NRG further noted that if its
proposal of adjusting the gas price purchased from NRG Corp. on a quarterly basis as
part of NRG’s QRAM was accepted then there would be sufficient disclosure of the
arrangement in QRAM proceedings.

Board Findings

Board staff identified several issues respecting the cost of gas procured by NRG for
distribution to its customers. The Board will deal with each of them in the following
section.
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Transportation Charge

NRG has agreed to incorporate a transportation rate and administrative charge for
providing transportation services. The Board orders NRG to include a transportation
charge in the rate schedule accompanying the draft rate order. NRG will also record
transportation revenues in a deferral account which will be reviewed in future
proceedings.

Refund of Overpayment of $97,000

NRG'’s evidence indicates that the overpayment by NRG to NRG Corp. for gas
purchases as of September 30, 2010 is $97,000. This has occurred as a result of the
failure of NRG to follow a Board order in EB-2005-0544. The Board is concerned that
the management of NRG failed to follow a previous Board order. NRG is now arguing
that it would not have to refund the amount if the Board accepts its gas pricing proposal.
The Board notes that the amount of the refund is as a result of non-compliance and has
no bearing on the price mechanism that the Board puts in place for the Test Year and
beyond.

The Board orders NRG to refund the $97,000 to ratepayers in the form of a rate rider for
the 2011 Test Year. The Board also orders NRG to track amounts as of October 1,
2010 in the PGCVA until the implementation of a new price mechanism outlined in this
Decision.

Gas Contract Price Determination

NRG requires 2.4 million cubic meters of gas annually from NRG Corp. in order to
maintain system integrity in the southern part of the distribution system. NRG has
proposed to price this gas differently as compared to other gas that it requires.
Essentially, NRG has proposed to purchase the integrity gas at a minimum price $8.486
per mcf. Board staff objected to this suggestion and argued for applying market prices
to all gas.

The Board considers this to be a unique situation and it is difficult to determine at this
point in time whether a cost effective alternative exists. The Board also notes that
NRG’s proposal of $8.486 per mcf is fairly high considering that current gas prices are
under $5.00 per mcf and not expected to fluctuate significantly in the short term.
However, considering the unique circumstances of this issue the Board will allow NRG
on a temporary basis to pay NRG Corp. a price of $6.80 per mcf or market price,
whichever is higher, for gas required to maintain system integrity.
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For all other gas, the Board has determined that NRG will use Union’s Ontario Landed
Reference Price every quarter to adjust the contract price with NRG Corp. This will
allow NRG to align the price adjustment with its own Quarterly Rate Adjustment
Mechanism since Union files its application in the first week of the month prior to the
rate change. In addition, this approach will reduce the administrative and regulatory
burden of NRG.

Study to Explore Alternatives to Maintaining System Integrity

Board staff proposed an independent engineering study to identify options and obtain
cost estimates for a solution to maintaining system pressure in the southern service
area. The Board has already determined a short-term solution to pricing of integrity gas.
However, a long term solution is required and an independent engineering study would
assist the Board in determining whether there is a cost effective permanent solution.

The Board fails to understand why NRG does not have sufficient information about its
distribution system to indentify the precise alternatives available. The Board also
believes that NRG should have been proactive in finding a solution to this problem.

The Board orders NRG to submit the terms of reference for an engineering study within
two weeks from the date of this Decision. Once the Board approves the terms of
reference, NRG is ordered to provide a report within three months. The cost of this
study will be borne equally by the shareholder and ratepayers.

Application of ARC

The Board is concerned about the relationship between NRG and NRG Corp. and its
impact on ratepayers. However, the Board has addressed ratepayer issues through the
establishment of a transportation rate and an independent pricing mechanism for the
purchase of gas from NRG Corp. In addition, the Board will review the dealings between
NRG and NRG Corp. in rate proceedings and during the review of NRG’s quarterly rate
adjustment process (QRAM). The Board is satisfied that it has addressed the major
concerns and does not see any benefit in imposing the regulations of ARC on the
relationship between NRG and NRG Corp at this point in time.
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COST OF CAPITAL

Capital Structure and Return on Equity

NRG requested a deemed capital structure of 58% debt and 42% equity with a return on
equity (“ROE”) of 50 basis points over the Board determined ROE as per the Board’s
Cost of Capital Parameter Updates issued on February 24, 2010. In requesting a 42%
equity ratio NRG relied on the opinion of its expert Ms. Kathleen McShane who
indicated that the 42% ratio adopted by the Board in 2006 and a premium of 50 basis
points over the Board determined ROE remains appropriate for NRG.

All intervenors including Board staff made submissions on the proposed capital
structure and ROE. Board staff, VECC and IGPC submitted that the actual capital
structure of NRG was essentially unstable and there were several methods of
calculating the capital structure if factors such as gross (excluding the impact of
compensating balance) versus net (including the impact of compensating balance) and
the retraction provision of shares was considered.

Board staff submitted that the main reason that NRG received 42% equity ratio in the
2006 Decision (EB-2005-0544) was because that was the actual ratio and Ms.
McShane’s evidence was that the actual was the most appropriate value to use. The
current actual capital ratio of NRG was 37% as indicated in the technical conference®.
Board staff further referred to a table® in Ms. McShane’s report that showed a majority
of the utilities operated pursuant to a 40% deemed equity ratio.

IGPC submitted that since 2006 NRG had made no equity contribution and had added
over $4.5 million to the rate base related to the IGPC pipeline. Notwithstanding this,
NRG persisted in its claim for a 42% equity component, as in 2006.

VECC submitted that in fact NRG had very little or no equity considering that retractable
shares were included as equity. The same view was echoed by the Town in its
submission.

The Town in its submission proposed a different calculation to estimate the equity. It
used the $3.4 million equity attributable to utility operations in 2006 as the starting point

& Technical Conference Transcript, Page 54 (Lines 19-20)
° Table 4 in Exhibit E2/Tab 1/Schedule 1, “Opinion on Capital Structure and Equity Risk Premium for
Natural Resource Gas”
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and used the Board approved ROE of 9.2% for the years 2006 through to 2010 and
came up with a 2011 number of $4.65 million. The Town submitted that the $4.65
million number should be used as NRG'’s actual equity underpinning its utility operations
for the 2011 Test Year.

With respect to the Return on Equity, NRG’s position was that NRG's risk profile
remained unchanged from 2006 and it should therefore receive the same 50 basis
points premium.

Board staff in its submission noted that the Board’s Report on Cost of Capital for
Ontario’s Regulated Utilities issued on December 11, 2009 was released after the
Board’s Decision on NRG’s 2006 Cost of Service Application. Board staff submitted
that the equity risk premium of 550 basis points referred to in the report represents a
risk premium that accounts for and considers all utilities across Ontario. In other words,
the Board report recognized that the 550 basis points premium did not represent a
specific utility but was generally applicable across all utilities. The Town made a similar
argument noting that the 550 basis points premium was not based on the individual risk
profile of Enbridge Gas and was therefore not appropriate as a base to which a risk
premium should apply.

Board staff further noted that in some 2010 cost of service applications intervenors
argued that the 550 basis points premium included 50 basis points for floatation and
transaction costs. The intervenors submitted that utilities such as Haldimand County
Hydro Inc. (EB-2009-0265) and Burlington Hydro Inc. (EB-2009-0259) do not incur any
floatation or transaction costs and should therefore not receive the 50 basis points
premium. The Board in its Decision agreed with the intervenors but determined that the
policy should be applied unadjusted. The reason was that the Board already knew that
a number of utilities in Ontario did not issue equity or debt to the public and this was
understood throughout the evolution of the Board’s approach to setting the ROE.

Board staff used a similar rationale to argue that during the evolution of the report the
Board also knew that the utilities shared different risk profiles and were of different sizes
but it did not make any distinction on this basis neither made an exception for any of the
utilities.
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Board staff submitted that there was no compelling evidence to indicate that NRG’s risk
profile was considerably different from most utilities in Ontario; the Board should
therefore award NRG the Board determined ROE of 9.85%.

VECC supported Board staff's argument and noted that in the event the Board decided
to depart from policy and award a 50 basis points premium, it would be completely
offset by the inclusion of 50 basis points for transactional costs that NRG does not incur.

IGPC in its submission noted that NRG had presented no evidence of the specific risks
that distinguish NRG'’s business from that of other Ontario electricity or gas distributors.
With respect to adding the new pipeline, IGPC indicated that NRG was protected by
contract terms that obligate contractual payments irrespective of delivery and a letter of
credit for the value of the pipeline.

The Town in its submission maintained that the retractable shares that are considered
as equity in the Application should in fact be treated as debt until the retraction feature
is removed. Accordingly, the Town submitted that the Board should allow a 6.36%
return on the value of retractable shares as opposed to 9.85%.

In Reply, NRG stressed that equity injections are atypical to the operation of small
private utilities. In 2006, despite the shareholder taking a significant dividend, NRG’s
actual equity remained at 41.5%. However, with the addition of the IGPC pipeline it had
understandably dropped but expected to recover with the retention of earnings.
Although NRG’s currently actual equity is 37%, NRG argued that over the term of the IR
plan NRG's actual capital structure would be 43% equity and 57% debt on a net debt
basis. NRG further reminded the Board that the IR plan had not been withdrawn but just
moved to Phase 2 and the evidence was still live before the Board.

Addressing the issue of the retractable shares, NRG noted that they have been
postponed in favour of the Bank and Union and as long as NRG has some debt, the
shares will be postponed in favour of the Bank.

NRG also rejected the Town’s method of calculating equity using 2006 utility attributable
equity as the starting point and adding a rate of return from 2006 to 2010. NRG argued
that the Town had confused retained earnings with over-earning and failed to recognize
the concept of just and reasonable rates.
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NRG referred to the table® in Ms McShane’s report and noted that if data for the
Ontario electric distribution utilities was omitted, the average equity ratio for the rest of
the individual companies was 41.6%.

NRG also referred to the “fair return standard” in the Cost of Capital Report and noted
that ultimately the Board determined capital structure and ROE should provide the utility
with a fair return. NRG submitted that in an attempt to move to a standardized approach
for establishing capital structure and ROE, the Board needed to consider whether the
standards provided the utility with a fair return. NRG further argued that mechanically
applying the standards would amount to a fettering of the Board’s legal discretion.

NRG submitted that the capital structure and ROE established by the Board do not
provide a fair return and there was no evidence in the proceeding that supported a
different finding from the Board’s determination in NRG’s previous rates case (EB-2005-
0544)

Board Findings

There is no consensus on how to determine NRG'’s capital structure. NRG has itself
provided the capital structure on a gross versus net basis. The issue is further
complicated by the nature of its shares, which are retractable in nature and classified as
a liability according to Canadian Generally Accepted Accounting Principles. The Board
is not confident that a definitive number can be established from the Applicant’s
evidence and record in this proceeding.

The Board has a Cost of Capital policy in place that is applicable to all electric utilities
and NRG'’s size and profile is similar to a number of electric utilities as opposed to the
other two large gas utilities (Enbridge and Union). The Board policy on the appropriate
equity ratio is 40% and is not considerably different from the ratio sought by NRG.

NRG has submitted that due consideration should be given to the fact that over the term
of the five-year IR plan, the actual debt-equity structure would average 53:47 on a gross
debt basis. However, the Board in this proceeding is making a determination on 2011
rates. The Board duly notes that an IR plan remains an issue before the Board but the
base year rate determination process does not take into account average forecasts for

19 McShane’s Opinion on Capital Structure and Equity Risk Premium for NRG Exh. 2/Tab1/Sch.1, Table
4, page 21
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the entire IR period. This is not done for other areas such as capital expenditures or
OM&A. The argument that capital structure should, alone among all other elements, be
an area where a five year forecast should be considered in determining an appropriate
ratio for the Test Year seems inappropriate.

The Board has determined that the appropriate capital structure for NRG is 40% equity,
56% long-term debt and 4% short term debt in accordance with the Board’s 2006 Cost
of Capital Report™.

NRG has requested a risk premium of 50 basis points over the Board determined ROE.
The Board'’s current ROE applies to all regulated utilities in Ontario and the Board’s
2009 Cost of Capital Report does not make any distinction on the basis of size or risk.
The Board during the evolution of setting the ROE already knew that the utilities that it
regulates were of different size and risk profiles. This distinction was considered when
the 550 basis points premium was determined. NRG has presented no evidence that its
risk profile was significantly different from other utilities in Ontario. The Board believes
that 9.85% is appropriate and orders NRG to incorporate this ROE in the Draft Rate
Order.

NRG alludes to the fair return standard as a legal obligation on the Board. The Board’s
Cost of Capital Report'? identifies the elements to ascertain a fair return standard. The
Report on page 18 states:

A fair or reasonable return on capital should:

e be comparable to the return available from the application of invested
capital to other enterprises of like risk (the comparable investment
standard);

e enable the financial integrity of the regulated enterprise to be maintained
(the financial integrity standard); and

e permit incremental capital to be attracted to the enterprise on reasonable
terms and conditions (the capital attraction standard).

! Report of the Board on Cost of Capital and 2"! Generation Incentive Regulation for Ontario’s Electricity
Distributors, December 20, 2006
12 Report of the Board on Cost of Capital for Ontario’s Regulated Utilities, EB-2009-0084
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NRG has provided no evidence that a 9.85% ROE will impact the organization
adversely. In fact, at the oral hearing, NRG considered itself to be a stronger utility and
provided evidence to its financial viability. NRG referred to the Union Cessation of
Service Proceeding and specifically noted that it had never missed a payment to Union.
NRG has presented no evidence that its financial viability would be at risk if it receives
the Board recommended Cost of Capital. In fact at the oral hearing NRG’s witness
noted that the asset base had increased substantially and the debt was being reduced
aggressively™®.

Although NRG has added the IGPC pipeline, NRG did not face any difficulty in raising
the significant amount of capital required to construct the project. There is no evidence
to suggest that NRG’s lender will change its position if NRG received an ROE that is
lower than requested. With respect to equity, NRG has already indicated that the
shareholder does not intend injecting any further equity and this was not dependant on
the return that is provided. The shareholder has also not provided any evidence that the
invested capital can provide a greater return elsewhere with a similar risk profile.

Although NRG has referred to the fair return standard, it has provided no evidence or
demonstration how the Board’s use of the Cost of Capital parameters will adversely
impact NRG or impinge on the fair return standard.

Cost of Debt

The debt portfolio of NRG consists of three components: a fixed rate loan, which will be
renewed in March 2011, a variable rate loan and a revolving line of credit that is not
being utilized. The long-term debt cost of 6.69% reflects a 7.52% interest rate on one of
the Bank of Nova Scotia loans, the forecast rate of 4.10% on the other Bank of Nova
Scotia loans, plus amortization costs related to the refinancing of previous debt as
directed in the NRG 2007 rates case decision (EB-2005-0544). In addition, NRG
maintains a compensating balance of $2.75 million in the form of a Guaranteed
Investment Certificate (“GIC”) with the Bank of Nova Scotia. The amount has been
borrowed for the purposes of investing in the GIC.

Board staff submitted that by removing the compensating balance, NRG was using a
fairly unusual method to calculate the cost of capital. Although NRG was paying a total
rate of 6.69% on its long-term debt, the rate that it was seeking to recover from

13 Oral Hearing Transcript, Volume 3, page 91 (lines 2-6)
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ratepayers was 8.26%. Board staff noted that NRG was seeking to recover its actual
cost of debt ($662,642) rather than the interest rate. Board staff submitted that NRG
would benefit under this methodology as it obtains a higher interest rate on its debt
which actually forms a much larger portion of the capital structure but is lowered by the
compensating balance. Board staff therefore submitted that NRG should be allowed a
rate of 6.69% on the debt portion of the deemed capital structure.

The arguments of Board staff were echoed by all other intervenors. VECC submitted
that the GIC was not a specific requirement imposed by the Bank of Nova Scotia as a
prerequisite to obtain funding. In fact, the GIC was considered by NRG as an alternative
to meet one of the covenants imposed on it by the Bank. VECC submitted that
ratepayers should not bear the cost of NRG borrowing an additional $2.75 million for the
sole purpose of creating an asset to balance its books as a result of a failure to maintain
an adequate amount of actual equity in the company.

VECC submitted that Board deduct the amount of the GIC from the principal owed on
the fixed rate loan (7.55%) and then recalculate the effective cost of debt. Using this
methodology, VECC submitted that the long-term debt rate for the 56% long term debt
component of NRG'’s capital structure should be 6.36% for the Test Year.

The argument put forth by VECC was adopted by the Town and IGPC.

In Reply, NRG submitted that if the rate proposed by Board staff and intervenors was
accepted then it would not be able to recover its actual interest expense which was an
unreasonable outcome. NRG argued that the compensating balance was required to
maintain the covenants of the utility’s loan arrangements. NRG submitted that
maintaining a good working relationship with its lender was in the best interests of NRG
and its ratepayers.

VECC also made a submission on the short term debt portion. In its Application, NRG
used a notional amount of short term debt to fill the gap between its deemed amount of
long term debt and its deemed amount of equity. The rate applied by NRG to the
notional amount of short term debt is 0.5%. VECC submitted that the Board should
order NRG to use a rate of 2.07% for the short term debt component in accordance with
the Cost of Capital Parameters issued by the Board on February 24, 2010.
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Board Findings

NRG has used a novel method to reduce its debt and increase the equity by using a
compensating balance in the form of a GIC. This has resulted in a lower debt ratio and a
higher interest rate than actual as NRG tries to recover its actual interest cost.

In addition, the evidence in the proceeding indicates that the requirement to hold a
compensating balance is not a requirement of the Bank but is an NRG-devised
approach to meet one of the covenants of the loan agreement. NRG did not explore
other alternatives and considered using a compensating balance as a suitable
technique to meet its loan obligations and maintain a good working relationship with the
bank.

It is not known whether NRG could have obtained a better rate or relaxed covenants
through a different financial institution. The Board also recognizes the fact that NRG had
to significantly increase its debt portfolio to meet its financial commitments related to
construction of the IGPC pipeline. At the same time, the Board recognizes that the use
of a compensating balance is unusual and there is no evidence suggesting that it will be
required on an ongoing basis.

The Board has determined that it will deduct the value of the GIC from the principal of
the variable rate loan to calculate the blended cost of long term debt. The resulting cost
is 7.67%.

Long-Term Debt Average Cost Rate Carrying
Principal Cost

Refinancing Cost Amortization 49,814
BNS Variable Rate Loan 3,943,333 4.12% 162,565
BNS Fixed Rate Loan 5,964,863 7.55% 450,263
GIC (assumed cost of variable -2,751,130 4.12% -113,347
rate loan)

7,157,066 7.67% 549,295
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The short-term debt rate will be in accordance with the Board’s 2010 Cost of Capital
Parameters. The Board’s decision on NRG’s Cost of Capital is summarized below:

Average Cost of Capital

Description Ratio Cost Rate Weighted Avg.
Long Term Debt 56.00% 7.67% 4.30%
Short Term Debt 4.00% 2.07% 0.08%
Common Equity 40.00% 9.85% 3.94%
Total 100.00% 8.32%
COST ALLOCATION

NRG has added a new rate class (Rate 6) to allocate appropriate costs to its largest
customer, IGPC. NRG has proposed certain changes to its existing cost allocation
model in order to accommodate the new rate class. The proposed cost allocation model
allocates certain costs that are directly assignable to IGPC. In addition, NRG has
allocated a share of common costs to IGPC.

During the oral hearing, NRG was asked to consider refinements to the cost allocation
model to appropriately reflect allocation to the Rate 6 customer class, specifically
allocation of insurance costs.

The submissions largely focused on appropriate allocation of insurance costs. In its
Application, NRG proposed to recover $221,330 out of the total insurance cost of
$284,925 from IGPC. Pursuant to Undertaking J2.6, NRG reduced the amount to
$173,067. This was as a result of a letter from NRG'’s insurance provider, Zurich Global
Energy that provided a risk factor of 40% for exposure to the IGPC pipeline.

IGPC in its submission argued that the letter from Zurich did not provide sufficient detall
and did not identify the specific components of insurance that the 40% applied to.
Considering that Zurich did not provide further details on the 40% allocation, IGPC
submitted that it should be allocated 40% of all the insurance coverage as compared to
100% for some of the insurance costs. Additionally, it identified specific elements of the
coverage that it did not accept as reasonable.
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Transfer Station Insurance

NRG has allocated 100% of the transfer station insurance costs to IGPC. IGPC
submitted that it failed to understand the expenditure of $35,387 to insure a station that
costs $884,003 for an amount of $1,785,000.

Property, Plant and Equipment Insurance

Since maintenance of the IGPC pipeline is proposed to be subcontracted to a third
party, IGPC was of the opinion that no equipment floater and fleet insurance costs
should be allocated to IGPC.

Summarizing its position, IGPC recalculated the insurance costs and the allocation to
IGPC. The revised calculation excludes business interruption insurance and allocates
40% to IGPC for all the other insurance costs. The resulting allocation reduces IGPC’s
share of the insurance costs, from $173,067 to $103,738. IGPC claimed that despite its
proposed adjustment, the insurance costs for other rate classes would decline by 14%
as compared to 2008, from $180,651 to $155,608.

VECC in its submission agreed with the allocation of administrative and general
expenses to Rate 6. With respect to allocation of insurance costs, VECC indicated that
the letter from Zurich Global Energy was vague and provided little or no guidance to the
Board. VECC was therefore unable to recommend or reject the proposed allocations of
the company wide general and umbrella liability costs to IGPC.

VECC however noted that in cases where the new policies are caused by the addition
of IGPC as a customer, the proposed allocation of 100% to that customer sounds
reasonable. Accordingly, VECC submitted that if the Board were to find the costs to be
prudent then the transfer station insurance costs, business interruption insurance and
the additional umbrella liability coverage should be 100% allocated to IGPC.

The Town and IGPC also submitted that the Board should require NRG to conduct a
comprehensive cost allocation study for approval in its next cost of service rate
application.

In Reply NRG agreed with VECC that the letter from Zurich did not provide sufficient

rationale or basis for its determination. However, NRG indicated that this was the best
available estimate.
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Board Findings

The Board agrees with VECC that evidence to determine the appropriate allocation of
insurance costs to IGPC is lacking. The only number before the Board is the 40%
recommended by Zurich Global Energy. The Board will accept the 40% allocation of
insurance costs as it is the best available evidence on the question in this proceeding.
As a result of the Board’s determination on business interruption insurance, IGPC will
be allocated $147,487 in insurance costs.

With respect to conducting a review of the cost allocation methodology, the Board is of
the opinion that as NRG gains experience of managing its operations with the addition
of a new rate class, it will have better information on how IGPC impacts its costs. The
guestion of whether NRG should conduct a review of its cost allocation methodology will
be addressed in the next cost of service proceeding. By that time NRG will have better
data and understanding of how the rate classes impact its cost structure. In the interim,
NRG is directed to ensure that it retains all information relevant to this issue.

EFFECTIVE DATE

NRG is seeking rates effective October 1, 2010. Its current rates were declared interim
on September 9, 2010. The Board approves an effective date of October 1, 2010 and
the recovery of the revenue shortfall arising in the period between October 1, 2010 and
the implementation of the new rates.

The Board has made findings in this Decision which change the revenue deficiency and
therefore the proposed 2011 distribution rates. These are to be properly reflected in a
Draft Rate Order incorporating an effective date of October 1, 2010 for the new rates.

In filing its Draft Rate Order, the Board expects NRG to file detailed supporting material,
including all relevant calculations showing the impact of this Decision on NRG’s
proposed revenue requirement, the allocation of the approved revenue requirement to
the classes, the variance account rate riders and the determination of the final rates,
including bill impacts. NRG is also directed to file an accounting order related to the
new deferral and variance accounts established in this Decision.

A Rate Order and a separate cost awards decision will be issued after the processes
set out below are completed. The Board also expects NRG to file Phase 2 of the
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proceeding that deals with IRM and other matters identified in this Decision by March
2011.

COST AWARDS

The Board may grant cost awards to eligible stakeholders pursuant to its power under
section 30 of the Ontario Energy Board Act, 1998. When determining the amount of the
cost awards, the Board will apply the principles set out in section 5 of the Board’s
Practice Direction on Cost Awards. The maximum hourly rates set out in the Board’s
Cost Awards Tariff will also be applied.

All filings with the Board must quote the file number EB-2010-0018, and be made
through the Board’s web portal at www.errr.oeb.gov.on.ca, and consist of two paper
copies and one electronic copy in searchable / unrestricted PDF format. Filings must be
received by the Board by 4:45 p.m. on the stated date. Please use the document
naming conventions and document submission standards outlined in the RESS
Document Guideline found at www.oeb.gov.on.ca. If the web portal is not available you
may e-mail your documents to the attention of the Board Secretary at
BoardSec@oeb.gov.on.ca. All other filings not filed via the Board’s web portal should
be filed in accordance with the Board’s Practice Directions on Cost Awards.

THE BOARD ORDERS THAT:

1. NRG shall file with the Board, and shall also forward to IGPC, VECC, Union
and the Town (collectively, “The Intervenors”) a Draft Rate Order attaching a
proposed Tariff of Rates and Charges reflecting the Board’s findings in this
Decision, within 21 days of the date of this Decision. The Draft Rate Order
shall also include customer rate impacts and detailed supporting information
showing the calculation of the final rates.

2. The Draft Rate Order shall also include accounting orders related to three

new deferral accounts: IFRS Deferral Account, IGPC Pipeline Maintenance
Deferral Account and the Transportation Revenue Deferral Account.
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3.

The intervenors shall file any comments on the Draft Rate Order with the
Board and forward to NRG within 12 days of the filing of the Draft Rate Order.

NRG shall file with the Board and forward to the intervenors responses to any
comments on its Draft Rate Order within 5 days of the receipt of any
submissions.

The intervenors shall file with the Board and forward to NRG, their respective
cost claims within 40 days from the date of this Decision.

NRG shall file with the Board and forward to the intervenors any objections to
the claimed costs within 45 days from the date of this Decision.

The intervenors shall file with the Board and forward to NRG any responses
to any objections for cost claims within 50 days of the date of this Decision.

NRG shall pay the Board'’s costs incidental to this proceeding upon receipt of
the Board'’s invoice.

DATED at Toronto, December 6, 2010

ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary
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Natural Resource Gas Limited ("NRG” or the “"Applicant”), filed an application dated
February 10, 2010 with the Ontario Energy Board under section 36 of the Ontario
Energy Board Act, 1998, S.0. c.15, for an Order or Orders approving or fixing just and
reasonable rates and other charges for the sale, distribution, transmission and storage
of gas for the 2011 fiscal year, commencing October 1, 2010.

NRG is a privately owned utility that sells and distributes natural gas within Southern
Ontario. The utility supplies natural gas to Aylmer and surrounding areas to
approximately 7,000 customers with its service territory stretching from south of
Highway 401 to the shores of Lake Erie, from Port Bruce to Clear Creek.

The Board issued a Notice of Application dated March 1, 2010. The Town of Aylmer,
Union Gas Limited (“Union”), Integrated Grain Processors Co-Operative Inc. (“IGPC”)
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and Vulnerable Energy Consumers Coalition (“VECC”) applied for and were granted
intervenor status.

The Board issued a decision and order on December 6, 2010 that determined rates for
the 2011 rate year (effective October 1, 2010). The Board also accepted NRG’s
request to address the IRM component of the Application for 2012 and beyond (and
certain other discrete issues) in a second phase to the proceeding (“Phase 2”).

Phase 2 Proceeding

NRG filed a revised IRM plan on May 6, 2011 that adopted the same architecture as the
Board's 3™ Generation Incentive Rate Mechanism for electricity distributors in Ontario.

In addition, on July 18, 2011, NRG completed its Phase 2 filing requirements by filing an
independent system integrity study that identified alternatives to maintaining system
pressure in NRG’s southern service area as opposed to purchasing gas from the related
company, NRG Corp.

A settlement conference was held on September 26, 2011. A settlement agreement
was reached on two of the three issues before the Board in Phase 2; the price for gas
purchased from NRG Corp. (a related company) remained unsettled. NRG filed a
settlement agreement on November 11, 2011. The Board accepted the settlement
agreement at the oral hearing held on November 30, 2011.

In addition, on June 7, 2011, IGPC filed a letter requesting the Board to hear a motion
(the “Motion”) that it had filed on August 3, 2010 related to its dispute over the
construction costs of the pipeline built by NRG to serve the IGPC ethanol plant. At the
oral hearing in the first phase of the proceeding, the Board determined that its decision
would only address issues that had potential rate impacts. The Board indicated at that
time that IGPC would be free to recast its Motion on the remaining issues should there
be any at a later date.

NRG filed a letter on June 22, 2011 submitting that the Board in its Decision of
December 6, 2010 had already determined the capital cost of the IGPC pipeline and
that the Board did not have jurisdiction to revisit the issue. NRG maintained that if IGPC
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believed that there were issues remaining in the motion then it needed to recast the
motion and file the relevant materials.

In a letter filed on July 6, 2010, IGPC clarified the elements of its Motion that were, in
IGPC'’s view, still outstanding. IGPC submitted that the capital cost of the pipeline was
still in dispute and before the Board in the Motion filed by IGPC. The specific items
listed by IGPC include; (i) the administrative penalty; (ii)) NRG’s claimed legal costs; (iii)
the costs claimed in respect of Mr. Mark Bristoll; and (iv) interest and other costs.

In Procedural Order No. 7, the Board invited submissions from parties on whether the
matters raised in the Motion are properly before the Board. IGPC, Board staff and NRG
filed submissions on the revised Motion. IGPC filed a supplemental submission on
August 19, 2011 in response to the submission made by Board staff and NRG. The
Board accepted the supplemental submission of IGPC but provided NRG an opportunity
to file a response if needed.

The two remaining issues before the Board in Phase 2 of the proceeding are the cost of
gas purchased from NRG Corp. and the Revised Motion brought forward by IGPC.

Cost of Gas Purchased from NRG Corp.

NRG has purchased natural gas from NRG Corp., a related company for over 30 years.
During that time, NRG’s system has expanded significantly, from essentially a gathering
system for local production to a gas utility serving more than 7,000 customers.

NRG Corp. has approximately 41 wells serving NRG and, according to the Argument-in-
Chief, NRG Corp. has been drilling its wells and bringing on production for the sole
purpose of supplying gas to NRG Distribution Ltd*. NRG has argued that this
arrangement has worked well for ratepayers and if NRG had not had local supply from
NRG Corp., NRG’s system customers would have collectively paid an extra $2 million
for gas from fiscal 2007 to 20112.

! NRG Argument-in-Chief December 23, 2011, page 10
2 NRG Argument-in-Chief December 23, 2011, page 13
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NRG has pointed to other benefits of sourcing local gas including reduced charges from
Union Gas Limited as a result of requiring less gas at its interconnecting points with
Union Gas Limited and lower distribution rates resulting from the avoidance of costly
capital additions to supply gas to NRG’s southern service area. The second benefit
comes from a study undertaken by NRG to identify alternatives to buying gas from NRG
Corp. while maintaining system pressure within the southern distribution area.

NRG argues that, because of the manner in which its system was developed over time,
it can have system pressure issues in the southern part of its service territory on days
where demand for gas is particularly high. NRG maintains that the best way to address
this issue is to continue to use locally produced gas (in particular that provided by NRG
Corp.), as it feeds into the system closer to the problem areas.

The study presented three alternatives to purchasing gas from NRG Corp. All
alternatives recommended the construction of a new pipeline of varying lengths with
costs ranging from $8 million to $23 million. NRG has estimated the new pipeline costs
to be in the range of $200 per customer and it is in this context that NRG believes that
purchasing gas from the related company at a premium represents a good deal for
customers.

NRG has proposed that it be permitted to buy gas at $8.486 per mcf from NRG Corp.
whenever the market price for natural gas is $9.999 per mcf or less, and to pay the
market price when natural gas is $10.00 per mcf or more.

Board staff in its submission argued that the price of $8.486 is significantly higher than
the current market price and NRG has offered limited evidence of how this premium
benefits ratepayers.

Board staff further argued that the system integrity study did not look at all alternatives.
There was no discussion with Union Gas on how they could assist in resolving the
issue. Board staff argued that a new interconnect with Union in the area experiencing
the problem in the simulation might resolve the issue. The study also did not examine
the volumes required to maintain system integrity. This made it difficult for the Board
according to Board staff to understand the magnitude of the issue and for other potential
suppliers to know if they could alleviate the problem.
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Board staff further pointed out an apparent conflict of interest that NRG Corp. had in
finding other potential suppliers. NRG Corp. confirmed at the hearing that NRG Ltd.
does not possess the expertise to source gas and it is NRG Corp. that performs this
activity on behalf of NRG Ltd®. Board staff was of the opinion that it was not in the best
interest of NRG Corp. to source gas from other suppliers for NRG Ltd. when it is in the
business of selling gas itself. Board staff submitted that in such circumstances the
Board should be cautious in allowing for payment of anything more than a market price
for gas, and that the onus for establishing a different price rests firmly with NRG.

The second concern expressed by Board staff was that NRG had made no serious
attempt to look for other possible local gas providers in the area. Mr. Graat who as an
officer of NRG Corp. is a competitor with other local suppliers, indicated at the hearing
that he considered all other suppliers as being unreliable and unable to provide gas on
a consistent basis”.

In light of the above arguments, Board staff submitted that NRG had not sufficiently
demonstrated that a price floor for gas from NRG Corp. was the most effective solution
to the system integrity issue.

Board staff offered the following recommendations in its submission:

1. To conduct another independent study under the supervision of intervenors (such
as an intervenor steering committee) that could assist in developing the scope of
the study. The study should conduct a detailed examination of the NRG system,
the Union interconnects, local producers within the area and the amount of gas
required to maintain system integrity on a daily/weekly/monthly basis.

2. To order NRG to request quotes from all suppliers within the area that are willing
to commit to providing the required quantities of gas. NRG Corp. indicated that
some producers have shut their gas because of low prices®. The Board could
allow a premium over the market price (for example: a 10% to 15% premium) in
the RFQ considering that it is fulfilling peak demand and this could incite other

® Transcript Phase 2, Volume 1, page 51
* Transcript Phase 2, Volume 1, pages 53 and 118
® Transcript Phase 2, Volume 1, page 136
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dormant producers within the area to respond to the request. This premium
would still be significantly lower than that proposed by NRG Corp.

3. To keep in place the current maximum of 2.4 million cubic meters representing
system integrity gas.

VECC in its submission noted the unusual situation where the sole buyer for NRG
Corp.’s gas is a related utility and the gas is being sold at a premium. VECC submitted
that it is inappropriate to set floor prices ($8.486 per mcf) that should be paid by a utility
to an unregulated related party that guarantees up to a point a premium above market
prices. VECC further submitted that the negotiations between NRG Ltd. and NRG
Corp. appear to have been dominated by NRG Corp.’s take-it-or-leave-it offer, with the
utility having little latitude in the talks. VECC was of the opinion that the floor price was
indicative of market power, exercised by a dominant or a critical supplier.

VECC submitted that there was no evidence to substantiate that it was not in the best
financial interest of NRG Corp. to sell below the floor price and in that case a market-
based methodology was more appropriate. VECC supported the position of Board staff
that in the absence of an RFP process, the Board should continue with the current
Board approved pricing methodology. VECC also supported Board staff
recommendations of another independent engineering study that included a more
robust sensitivity analysis and an independent RFP process that included other
potential suppliers within NRG’s franchise area.

In Reply, NRG dismissed the suggestions of Board staff and VECC to undertake an
additional engineering study to consider other technical and physical options to solve
the system integrity issue, and ordering NRG to put out an RFP to solicit additional
sources of gas supply. NRG submitted that the only issue that needs to be resolved by
the Board is the pricing methodology governing gas commaodity purchases from NRG
Corp. NRG further submitted that the Board should determine a pricing methodology
that should stay in place until NRG’s next cost of service proceeding.

NRG submitted that Board staff and VECC were suggesting ways to ensure that NRG
does not have to buy gas from NRG Corp. NRG clarified that it plans to continue to buy
gas from NRG Corp. because it makes good sense for NRG and its ratepayers. NRG
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did not consider buying gas from NRG Corp. as a problem and it submitted that it did
not make sense to spend a significant amount of time and money to come up with
alternatives to buying gas from NRG Corp. NRG submitted that the actual issue was
fairly narrow and centered around determining an appropriate pricing methodology.

NRG pointed to several benefits of purchasing gas from NRG Corp. which included a
guaranteed local supply, reduced charges from Union Gas, avoidance of costly capital
additions and lower gas commodity costs as compared to gas from third parties.

NRG further submitted that the study completed by Aecon Utility Engineering was
complete and the terms of reference were approved by the Board prior to initiating the
study. NRG submitted that although there could be other alternatives and scenarios to
examine, at some point the cost of studying the system integrity issue would outweigh
the benefits. NRG indicated that irrespective of there being a system integrity issue, it
still made sense for NRG to buy gas from NRG Corp. NRG claimed that it is almost
impossible to determine a single amount of system integrity gas that is required given
that the system is fairly dynamic.

NRG in Reply refuted Board staff’'s suggestion that Union Gas could provide a solution.
NRG pointed to the hearing transcript in which Mr. Graat confirmed that the problem
was not getting gas from Union but distributing it in the franchise area®.

NRG dismissed the recommendations of Board staff and VECC for seeking alternative
suppliers within the area for the simple reason that there were no real acceptable supply
prospects in the area. NRG submitted that any RFP ordered by the Board would have
to contain numerous conditions including that potential suppliers would need to have
wells in the problem area, namely, NRG’s southern service area. Potential suppliers
would need to build and pay for pipelines to connect to NRG'’s distribution system and
would have to be prepared to enter into a contract with no fixed quantity and be able to
supply on demand. NRG further indicated that potential suppliers would need to
provide some form of security such as a letter of credit or performance bond to ensure
delivery under the contract.

® Transcript Phase 2, Volume 1, pg. 50
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NRG in Reply reiterated its firm belief that there are no acceptable suppliers that would
agree to or be able to supply on such conditions. NRG therefore submitted that the
Board should reject the arguments of Board staff and VECC with respect to an
additional engineering study and an RFP and adopt the pricing proposal of NRG.

Board Findings

Although NRG Ltd. and NRG Corp. are not technically affiliates as defined in the
Board'’s Affiliate Relationships Code, they share a very close relationship. Mr. Graat is
a controlling officer of both companies and this makes NRG Ltd. in effect a vertically
integrated utility. NRG buys a portion of its gas supply needs from NRG Corp. and as
the evidence as it currently stands suggests that NRG apparently has few options to
replace gas purchased from NRG Corp.

The issue before the Board is not so much the fact that it is inappropriate to purchase
gas from a related company but rather that the pricing mechanism being sought by
NRG seems to demonstrate that NRG Corp. exercises market power within the utility’s
franchise area. Gas prices are at historical lows and NRG Corp. is unwilling to sell gas
at market rates. In fact, NRG Corp. has testified that it is unwilling to sell below the
requested rate of $8.486 per mcf and will suspend production if it was asked to sell at
market rates. This means that NRG ratepayers could face a situation where supply is
suspended and gas not being available in certain areas or in required quantities. The
Board is concerned that NRG’s customers could face a potential shutdown of services
or if service is provided, customers would pay significantly higher than market rates for
what could be a material portion of their gas supply.

The evidence indicates that there has been a contract between NRG and NRG Corp,
although there does not seem to be an executed copy for the current time period.

Furthermore, under the terms of the agreement, NRG Corp. is not obligated to provide
gas to the utility and the contractual obligation can best be described as ambiguous.
NRG has testified that it needs gas from NRG Corp. to maintain system integrity and the
report submitted by NRG shows that the pressure could drop to unacceptable levels in
the southern service area if NRG Corp. wells were shut off on a very cold day (-28
degrees Celsius).
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The study however did not identify the volume of gas that is required to maintain system
integrity and accordingly system integrity demand is largely theoretical at this stage. In
fact, NRG stated in Reply that it is impossible to precisely define a single amount of
system integrity gas that is required. Notwithstanding that, NRG is seeking a firm rate
of $8.486 per mcf for all gas purchased from NRG Corp, and asks that there be no cap
on how much gas NRG can purchase from NRG Corp. at this price.

The issue before the Board is fairly complex and may require a two-step process before
a long term resolution emerges. In the meantime, customers will require a reliable
supply and an interim solution is required.

NRG has estimated 2.4 million cubic meters as system integrity gas. There is no
evidentiary basis for this estimate and the system integrity study has been unable to
confirm this number. However, in response to an undertaking’, Mr. Chan of Aecon
Utility Engineering has provided a broad range for the number of customers that could
potentially lose service should the temperature dip to -28 degree Celsius and all NRG
Corp. wells are shut off. The estimate varies between 300 and 3,000.

The Board believes that the number of 2.4 million cubic meters is fairly high and
considers 1.0 million cubic meters to better represent the demand related to system
integrity. This number represents the approximate average annual demand of 5% (353)
of NRG’s Rate 1 customers, an approach that is at least somewhat consonant with the
information appearing in the Aecon report.

The Board will allow NRG to recover from ratepayers a maximum annual quantity of 1.0
million cubic meters of natural gas at the rate of 8.486 per mcf. Any additional
guantities beyond 1.0 million cubic meters that are purchased from NRG Corp. would
only be eligible for recovery from ratepayers at current market rates that would be
determined quarterly as per the methodology outlined in the Board’s Decision of
December 6, 2010.

" Undertaking J1.3

Decision and Order 9
May 17, 2012



Ontario Energy Board EB-2010-0018
Natural Resource Gas Limited
Phase2

The Board is aware that there are several potential suppliers in the franchise area of
NRG. The argument of NRG that other potential suppliers will not be able to fulfill the
requirements of its system has not been adequately demonstrated, and there is little
evidentiary basis to support it. The interest of NRG’s ratepayers must be protected
where a related company seeks a significant premium to current market rates to supply
the commodity and, at least in part, meet its own expansion plans. In addition, the
Board does not have any financial information regarding NRG Corp. that demonstrates
that the price that it is seeking represents a fair price for NRG customers. The Board is
not necessarily opposed to NRG purchasing gas from NRG Corp. The issue is the
nature, scope and extent of the premium that ratepayers are being asked to bear for this
purchase option.

Board staff and VECC have recommended procurement of an independent study that
would look at all relevant alternatives and conduct a more robust sensitivity analysis.
The Board sees merit in this recommendation.

Accordingly, the Board will require the formation of a steering committee comprised of
Board staff, intervenors and NRG that will be responsible for drafting an RFP and terms
of reference for an independent study, the findings of which will be presented to the
Board.

The Board invites all intervenors to be a part of the steering committee. Reasonable
costs of participation, consistent with the Board’s Practice Direction on Cost Awards will
be recoverable. The committee will be responsible for selecting an independent
consultant and providing directions to the consultant as to the scope of the study and
the deliverables. NRG must make itself available for the committee meetings and
provide all of the required data and assistance that the consultant may require.

The Board expects the study to look at the technical and engineering aspects of NRG’s
system and arrive at firm conclusions with respect to the amount of system integrity gas
that NRG may require under different scenarios, including, but not limited to a single
design day. The Board also expects the consultant to review the gas supply available
within NRG’s franchise area and provide an analysis on whether a competitive market
can exist within NRG'’s franchise area and if so, the mechanics of establishing such a
market. This includes identifying other potential suppliers within the area and
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determining if they can be a viable and reliable supply option. The study could also
examine if the Union Gas system could provide any cost effective solutions. The cost of
the study will be borne by ratepayers. The resulting report will be filed with the Board
no later than September 30, 2012. If for some reason the consultant chosen to prepare
the report is unable to do so within this timeframe, the panel can be petitioned to extend
it. The Board, as part of this direction approves the creation of a deferral account to
capture the costs associated with the study.

Based on the recommendations of the study, the Board may order NRG to issue an
RFP that would solicit alternative suppliers within the NRG franchise area.

IGPC Revised Motion

In the Revised Motion IGPC claims that the actual total cost of the pipeline has still not
been directly addressed by the Board. The specific items that IGPC believes have yet
to be determined include: (i) the administrative penalty; (i) NRG’s claimed legal costs;
(iii) the costs claimed in respect of Mr. Mark Bristoll; and (iv) interest and other costs.

The Board sought submissions on the Recast Motion. Board staff, NRG and IGPC filed
submissions.

Board staff in its submission referred to Article 1X of the Pipeline Cost Recovery
Agreement (“PCRA”) which states on page 17:

ARTICLE IX — DISPUTE RESOLUTION

9.1 In the event of any dispute arising between the Parties regarding the subject matter of
this Agreement, then the parties shall negotiate in good faith to resolve such matters.
9.2 In the event the Parties are unable to resolve a dispute, then either Party may refer to

the matter to the OEB for resolution.

Board staff submitted that neither IGPC nor NRG appear to have consulted with the
Board regarding the Board’s proposed role of dispute arbitrator, nor was the Board
aware of this provision until the PCRA was filed with the Board after it had been
executed.
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Board staff submitted that the Board is a quasi-judicial regulatory tribunal. Its powers,
like those of all tribunals, are granted through legislation. The Board can only act in
accordance with those powers specifically provided by legislation, either directly or
through the doctrine of necessary implication. The Board has no legislative authority to
act as an arbitrator for contractual disputes, and no provision in a contract (such as
Article IX to the PCRA) can give the Board such a power. To a certain degree, the
Board has already acted to resolve this dispute by determining the appropriate costs of
the pipeline for ratemaking purposes. However, the Board has no further statutory
powers to resolve the remaining issues concerning the total costs of the pipeline. Board
staff therefore submitted that the Board should decline the invitation to act as an
arbitrator.

Section 11.2(b) of the PCRA indicates that the courts of Ontario shall have exclusive
jurisdiction to determine all disputes arising out of this agreement. Board staff in its
submission suggested that to the extent the parties cannot come to an agreement on
the total cost of the pipeline, the courts are the appropriate forum in which this dispute
should be resolved.

Contrary to Board staff's submission, IGPC was of the view that the Board did have
jurisdiction to determine the issues that were raised in the Motion. IGPC submitted that
the powers of the Board were fairly broad and pursuant to section 19(6) of the OEB Act,
the Board has exclusive authority over matters within its jurisdiction. IGPC submitted
that where a capital expenditure is required by the utility for the distribution of natural
gas, the process includes the potential for a one-time payment in the form of a
contribution in aid of construction, combined with a series of periodic payments. IGPC
submitted that a utility cannot escape regulatory oversight and charge rates that are not
just and reasonable by forcing a customer to pay a contribution in aid of construction
relating to unreasonable and imprudently incurred costs.

In reviewing the actual capital expenditures of NRG, IGPC submitted that certain of the
expenditures claimed by NRG were imprudent and unreasonable. IGPC was thus owed
a refund by NRG.
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IGPC quoted Part VII.1 of the OEB Act that provides the Board with the authority to take
steps to remedy the contravention, or potential contravention of an enforceable
provision. IGPC submitted that in the current context, NRG had failed to fulfill the
requirements of the charges it was authorized to impose and has thereby contravened
an enforceable provision within the meaning of the OEB Act.

Rejecting the submission of Board staff, IGPC submitted that Board staff's position was
discriminatory as it permits consumers who do not pay a contribution in aid of
construction to be able to review all capital expenditures related to their project whereas
consumers that pay a contribution in aid of construction are limited with respect to
capital expenditures that can be reviewed (those costs that only impact rates).

IGPC further noted that Article IX of the PCRA not only appointed the Board as an
arbitrator but more importantly recognized the role of the Board as the industry
regulator.

NRG in its submission quoted the PCRA that confirms that the courts of Ontario have
exclusive jurisdiction to determine all disputes arising out of the agreement between
NRG and IGPC. Section 11(2)(b) of the PCRA states:

11.2 This Agreement

(b) shall be construed and enforced in accordance with, and the
rights of the parties shall be governed by the laws of the Province
of Ontario and the laws of Canada applicable therein, and the
courts of Ontario shall have exclusive jurisdiction to determine all
dispute arising out of this Agreement;

NRG referred to the 2004 Supreme Court of Canada decision, Garland v. Consumers’
Gas Co. [2004] 1 S.C.R. 629, that was a class proceeding started in 1994 by the plaintiff
against Consumers’ Gas Company Limited (“Consumers”). The plaintiff sought a
restitutionary payment of $112 million, representing late payment penalties (“LPPs”)
paid by over 500,000 of Consumers’ customers since 1981. The plaintiff also sought
declaratory relief that the LPPs charged contravened s. 347 of the Criminal Code and
need not be paid by the proposed plaintiff class. The rates and payment policies
including the late penalty payments were governed by the Board.
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Chief Justice McMurtry of the Ontario Court of Appeal noted that the restitutionary issue
arising from the receipt of LPPs by Consumers for the past twenty years was an issue
over which the courts have jurisdiction. He further added that the Board’s jurisdiction to
fix rates for gas and to set penalties for late payment does not empower it to impose a
restitutionary order of the type sought by the plaintiff. Justice lacobucci writing for a
majority of the Supreme Court adopted the findings of the Court of Appeal and noted
that although the dispute involved rate orders, the primary issue here was a private law
matter suited to civil courts and the Board did not have jurisdiction to order the remedy
sought by the plaintiff.

NRG cited this case and noted that the Supreme Court was very clear that the disputed
issues are private law matters and the Board does not have jurisdiction to hear them.
NRG also supported the arguments made by Board staff which noted that many of the
issues in IGPC’s Motion were beyond the purview of the Board.

Based on the above arguments, NRG submitted that the matters raised in IGPC’s
Motion were not properly before the Board.

Board Findings

The Board has already determined the rates for NRG and as part of that process
addressed many of the issues raised by IGPC.

The Board substantially agrees with the submissions of Board Staff on this issue.

The Board can only act in accordance with those powers specifically provided by
legislation, either directly or through the doctrine of necessary implication. The Board
has no legislative authority to act as an arbitrator for contractual disputes, and no
provision in a contract (such as Article IX to the PCRA) can give the Board such a
power. The Board has no further statutory powers to resolve the remaining issues
concerning the total costs of the pipeline.

Section 11.2(b) of the PCRA indicates that the courts of Ontario shall have exclusive
jurisdiction to determine all disputes arising out of this agreement. Board staff in its
submission suggested that to the extent the parties cannot come to an agreement on
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the total cost of the pipeline, the courts are the appropriate forum in which this dispute
should be resolved.

IGPC is seeking a refund. The issue between IGPC and NRG is essentially a
contractual dispute between two private entities. The Board does not have jurisdiction
to consider or remedy contractual disputes.

DATED at Toronto May 17, 2012

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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The Appeal

[1] The Respondent Ontario Energy Board (the “Board”) is the provincial economic
regulator for the natural gas and electricity sectors. The Board exercises its jurisdiction within
the statutory authority established by the Legislature, being the Ontario Energy Board Act, 1998,
S.0. 1998, c. 15, Schedule B (the “Act”).
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[2] By amajority (2:1) decision dated April 26, 2007, the Board determined that the Act does
not explicitly grant to the Board jurisdiction to order the implementation of a low income
affordability program: Enbridge Gas Distribution Inc. (April 26, 2007), EB-2006-0034 (Ont.
Energy Bd.) (the “Board Decision”). The Board aso found that the Board does not gain the
requisite jurisdiction through the doctrine of necessary implication.

[3] Enbridge Gas Distribution Inc. (“EGD”) sought approval by the Board of EGD’s 2007
gas distribution rates based simply upon the Board’s traditional, standard “cost of service’ rate-
making principles. The Appellant Low Income Energy Network (“LIEN") had intervened in the
application before the Board. LIEN argues that without a rate affordability program, the interests
of low-income consumers are not protected. LIEN proposed that the Board accept as an issue in
the EGD proceeding the following matter:

Should the residential rate schedules for EGD include a rate affordability assistance
program for low-income consumers? If so, how should such a program be funded? How
should €ligibility criteria be determined? How should levels of assistance be determined?

[4] LIEN seeks from the Board the introduction of a rate affordability assistance program to
make natural gas distribution rates affordable to poor people. The underlying premise of the
proposal of LIEN is that low income consumers (estimated to be about 18% of households in
Ontario) should pay less for gas distribution services than other consumers. LIEN emphasizes
that the supply of natural gas (or other source of energy) serves to meet basic human needs such
as warmth from heating and the generation of power. Those who cannot afford to use natural gas
as a source of energy may be placed at a significant disadvantage. LIEN submits that the Board
can consider ability to pay in setting rates if it is necessary to meet broad public policy concerns.
Access to an essential service is arguably such a concern. The supply of natural gas can be
considered a necessity that is available from a single source with prices set by the Board in the
public interest.

[5] The majority of the Board held that the LIEN proposal amounted to an income
redistribution scheme. The Board noted that such a scheme would require a consumer rate class
based upon income characteristics and would implicitly require subsidization of this new class
by other rate classes. It is undisputed that a common, if not universal, historical feature of rate-
making for a natural monopoly is the application of the same charges to all consumers within a
given consumer classification based upon cost of service, that is, cost causality.

[6] Section 33 of the Act provides for an appeal to this Court on a question of law or
jurisdiction. LIEN seeks a declaration that the Board has the jurisdiction to order a “rate
affordability assistance program” for low income consumers of the utility, EGD, within its
franchise areas as the distributor of natural gas.

[7] The position of EGD, the Board and the intervenor, the Consumers Council of Canada, is
that LIEN’s quite understandable and commendable concern is an issue of public policy to be
dealt with by the Legislature and falls outside the jurisdiction of the Board.
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The Standard of Review

[8] The issue is whether the Board is correct in its determination that it does not have
jurisdiction to implement alow income affordability program.

[9] There is common ground that the standard of review is correctness. That is, this Court
will interpret the statutory grant of authority on the basis of its own opinion as to a statute’s
construction, rather than deferring to the Board’'s determination of the issue. A tribuna’s
determination that it has no jurisdiction will be set aside as a “wrongful declining of jurisdiction”
if the Court is of the view that the tribunal’ s decision is wrong. Donald J.M. Brown and John M.
Evans, Judicial Review of Administrative Action in Canada, looseleaf (Toronto: Canvasback
Publishing, 1998) at 14-3 to 14-4.

Analysis of the Board’s Jurisdiction
A Applicable Principles

[10] The Court isto be guided by the principles of statutory interpretation as set forth in Ruth
Sullivan, Driedger on the Construction of Satutes, 3" ed., (Toronto: Butterworths, 1994) at 131:

There is only one rule in modern interpretation, namely, courts are obliged to determine
the meaning of legidation in its total context, having regard to the purpose of the
legidlation, the consequences of proposed interpretations, as well as admissible external
aids. In other words, the courts must consider and take into account al relevant and
admissible indicators of legislative meaning. After taking these into account, the court
must then adopt an interpretation that is appropriate. An appropriate interpretation is one
that can be justified in terms of (@) its plausibility, that is its compliance with the
legidative text; (b) its efficacy, that is, its promotion of the legislative purpose; and (c) its
acceptability, that is, the outcome is reasonable and just.

[11] The words of the Act are to be read in their entire context and in their grammatical and
ordinary sense, harmoniously with the scheme and object of the legislation and the Legidature’s
intent. ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), [2006] 1 S.C.R.
140 at para. 37 [Atco].

[12] The statute shall be interpreted as being remedial and given such “fair, large and liberal
interpretation as best ensures the attainment of its objects.” Legidation Act, S.O. 2006, c. 21,
Schedule F, s. 64 (1).

[13] A statutory administrative tribunal obtains its jurisdiction from two sources. explicit
powers expressly granted by statute, and implicit powers by application of the common law
doctrine of jurisdiction by necessary implication. Atco, supra, at para. 38.
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[14] The Court must apply a “pragmatic or functional” analysis in determining the issue of
jurisdiction, by considering the wording of the Act conferring jurisdiction upon the Board, the
purpose of the Act creating the Board, the reason for the Board' s existence, the area of expertise
of its members and the nature of the problem before the Board. Union des employés de Service,
local 298 v. Bibeault, [1988] 2 S.C.R. 1048 at 1088.

B. The Wording of the Act
[15] Section 36 of the Act confers the Board' s jurisdiction:

36. (1) No gas transmitter, gas distributor or storage company shall sell gas or
charge for the transmission, distribution or storage of gas except in accordance
with an order of the Board, which is not bound by the terms of any contract.

2 The Board may make orders approving or fixing just and reasonable rates
for the sale of gas by gas transmitters, gas distributors and storage companies, and
for the transmission, distribution and storage of gas.

3 In approving or fixing just and reasonable rates, the Board may adopt any
method or technique that it considers appropriate.

[16] LIEN submits that the Board's authority to fix “just and reasonable rates’ by adopting
“any method or technique it considers appropriate”, conferred by s. 36 (2) and (3) of the Act is
very broad and the statutory language must be given its ordinary meaning.

[17] The Board argues that the word “rates’ is in the plura form in s. 36 (2) to alow the
Board to set different rates for different classes of consumers based upon the costs of serving
those consumers. For example, large industrial users are typically considerably more expensive
to serve than residential consumers. Separate rate classes are a necessity to ensure that
consumers reimburse for the actual costs of the service they receive.

[18] The maority opinion in the Board Decision is of the view that the words “any method or
technique” cannot reasonably be interpreted to mean “a fundamental replacement of the rate
making process based on cost causality with one based on income level as a rate grouping
determinant.” (p.9)

[19] The phrase “approving or fixing just and reasonable rates’ in the present s. 36 (2) was
first introduced by s. 17 (1) of Bill 38, An Act to Establish the Ontario Energy Board, 1% Sess,,
26" Leg., Ontario, 1960 by the then Minister of Energy Resources, the Hon. Robert Macaulay.
He outlined for the Legidature the philosophy underlying rate setting (Legislature of Ontario
Debates, 9 (8 February 1960) at 199 (Hon. Macaulay)):
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First, why are there rate controls? There are rate controls because, in effect, the
distribution of natural gas is a monopoly, a public utility. Secondly...it is fair that
whatever rate is charged should be one designated, not only in the interests of the
consumer, but also in the interests of the distributor...[O]ne really should have in mind 3
basic objectives. First, the rate should be low enough to secure to the user afair and just
rate. Second, the rate should be adequate to pay for good service and replacement and
retirement of the used portion of the assets. Third, it should be high enough to attract a
sufficient return on capital ...

[20] Hewent on to explain the purpose of the Government’s policy (at 205):

“[F]irst, to protect the consumer, and to see that he pays a fair and just rate, not more or
less, and that is competitive with other fuels. Second, to make sure the rate is sufficient to
provide adequate service, replacements and safety for the company providing the service.
Third, it is that the company should be able to charge a rate which is sufficient to attract
the necessary capital to expand.

[21]  The present s.36 (3) replaced s.19 of the old Ontario Energy Board Act, R.S.O. 1980, c.
332, which required atraditional cost of service analysisin very prescriptive terms:

19 (2) In approving or fixing rates and other charges under subsection (1), the board shall
determine a rate base for the transmitter, distributor or storage company, and shall
determine whether the return on the rate base ...is reasonable.

Therate base ...shall be the total of,

(a) areasonable allowance for the cost of the property that is used or useful in serving the
public, less an amount considered adequate by the Board for depreciation, amortization
and depletion;

(b) areasonable allowance for working capital; and
(c) such other amounts as, in the opinion of the Board, ought to be included.

[22] The authority was granted in s. 36 (3) to use “any method or technique it considers
appropriate” in approving “just and reasonable rates’ i.e., employing methods other than ssimply
on a traditional cost of service basis as proscribed in the repealed s. 19 to set rates for the gas
sector. This aligned the approach for natura gas with the non-prescriptive authority seen
governing Ontario Hydro as a Crown corporation in rate setting for electricity distributors.

[23] Thus, under the former Act the phrase “just and reasonable rates” was limited to the cost
of service basis articulated in prescriptive detail in s. 19. The change in repealing s. 19 and
allowing the Board to “adopt any method or technique it considers appropriate” provides greater
flexibility to the Board to employ other methods of rate making in approving and fixing “just and
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reasonable rates’ rather than simply the traditional cost of service regulation seen in the former s.
19.

[24] Subsection 36 (3) allows the Board to adopt “any method or technique that it considers
appropriate” in fixing “just and reasonable rates.” The majority Board Decision view is that this
provision, considered within the context of the Act as a whole, alows the Board to employ
flexible techniques and methods for cost of service analyses in determining rates, for example,
the incentive rate mechanisms currently used for the major gas utilities.

[25] Inthe same rate setting proceeding that is under review, EGD reportedly asked the Board
to approve two fuel-switching programs to enable residential consumers to shift from electric-
water heaters to gas-water heaters, given that the latter promote conservation inasmuch as there
is greater energy efficiency. The programs are identical except that there is a subsidy offered for
the low income group of $800 per participant but a subsidy of only $600 for other consumers.
Vice Chair Kaiser in dissenting points out that none of the parties have objected to this proposal
and no one has argued that the Board does not have jurisdiction to approve different subsidies
based upon income levels.

[26] Indeed, the majority opinion in the Board Decision alows that the Board has ordered that
specific funding be channeled aimed at low income consumers for “Demand Side Management
Programs.”

[27] As well, the Board on occasion has reduced a significant rate increase because of so-
called “rate shock” by spreading the increase over a number of years. Although this does not in
itself suggest an unequal approach as between residential consumers it does indicate that the
Board considersit has jurisdiction to take “ability to pay” into account in rate setting.

[28] EGD, like other utilities, makes annual contributions to enable emergency financial relief
through the so-called “Winter Warmth Program” which provides funds as a subsidy to some low
income consumers, enabling them to be able to heat their homes in winter months. These
subsidies are taken into account as costs of the utility in the approval and fixing of rates by the
Board. Although the program is funded by all consumers, to some extent there is indirect cross-
subsidization within the residential consumer class.

[29] The Board points out that thisis a relatively small program in the nature of a charitable
objective, involving the United Way, which is specific to individual consumers in a financia
crisis situation. But the fact remains that its implementation means that some residential
consumers are paying less for the distribution and purchase of natural gas than other residential
consumers are paying. If the Board has jurisdiction to approve utilities paying subsidies to the
benefit of low income consumers then it arguably has jurisdiction to order utilities to provide
special rates on alow income basis.

[30] Section 79 of the Act explicitly authorizes the Board to provide rate protection for rural or
remote consumers of an electricity distributor. The magority decision argues that it is a
reasonable inference that the Legidature, by virtue of the explicit singling out of a single
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category of consumers in s. 79, did not intend this benefit to apply to other categories of
consumers. The Board argues that if s. 36 (2) and (3) are intended to allow for differentia rate
setting for subsets of residential consumers, then s. 79 is unnecessary. The majority decision
considers the existence of s. 79 as indicating that the Legislature has been explicit on issues that
it considers warrant special treatment through a subsidy. The majority decision argues that the
existence of s. 79 implicitly excludes any intent to confer jurisdiction to depart from simply the
cost of service approach employed to implement the mandate given to the Board by s. 36.

[31] Moreover, the maority decision points out that rural rate assistance through s. 79 does
not consider income level as an eligibility determinant. Rather, eligibility is based upon location
and the inherent higher costs of service related to density levels. The assistance from the program
is conferred upon all consumers within a given geographica area irrespective of their income
level. Hence, this program arguably serves simply to mitigate the effect of the cost differential
related to geography and remains consistent with a rate making process based upon cost
causality. Nevertheless, “rate protection” through s. 79 operates as a subsidy paid by some of
Ontario’s residential electricity consumers for the benefit of others and represents a departure
from the principle of cost causality being applied on the same basis to al consumers within a
given class (i.e., residential, commercial and industrial).

[32] Aspointed out in the dissent by Board Vice Chair Gordon Kaiser, s. 79 was introduced in
1999 when the authority to regulate rates for electricity distributors was transferred to the
Ontario Energy Board. Prior thereto, electricity distributors were regulated by Ontario Hydro, a
Crown corporation which had established the policy of setting special rates in remote and rural
areas through the now repealed s. 108 of the Power Corporation Act, R.S.0. 1990, c. P. 18. The
inference can be made, as Vice Chair Kaiser asserts, that s. 79 was introduced into the Act to
expressly indicate to the Board that this significant historical policy must continue.

C. The Purpose of the Act and the Reason for the Board’ s existence

[33] The objectives for the Board with respect to natural gas regulation are set forth in s. 2 of
the Act:

2 The Board, in carrying out its responsibilities under this or any other Act
in relation to gas, shall be guided by the following objectives:

1. To facilitate competition in the sale of gasto users.

2. To protect the interests of consumers with respect to prices and the reliability and
quality of gas service.

3. To facilitate rational expansion of transmission and distribution systems.

4. To facilitate rational development and safe operation of gas storage.

5. To promote energy conservation and energy efficiency in a manner consistent with the
policies of the Government of Ontario.
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5.1To facilitate the maintenance of a financially viable gas industry for the transmission,
distribution and storage of gas.
6. To promote communication within the gas industry and the education of consumers.

[34] The Board is charged under s. 2 of the Act with protecting “the interests of consumers
with respect to prices ....” The Board argues that this provision speaks to consumers as a single
class, not to a particular subset of consumers. The majority decision of the Board says the
Board' s mandate is to balance the interests of consumers as a single group with the interests of
the regulated utility in the setting of “just and reasonable rates.”

[35] The Divisional Court has emphasized in the past that the Board’ s mandate to fix just and
reasonable rates “is unconditioned by directed criteria and is broad; the board is expressy
alowed to adopt any method it considers appropriate.” Natural Resource Gas Ltd. v Ontario
Energy Board, [2005] O.J. No. 1520 at para. 13 (Div. Ct.). The Divisional Court also stated in
Enbridge Gas Distribution Inc. v. Ontario Energy Board (2005), 75 O.R. (3d) 72, [2005] O.J.
No. 756 at para.24:

...[T]he legidation involves economic regulation of energy resources, including setting
prices for energy which are fair and reasonable to the distributors and the suppliers, while
at the same time are a reasonable cost for the consumer to pay. This will frequently
engage the balancing of competing interests, as well as consideration of broad public

policy.

[36] Writing for the majority of the Supreme Court of Canada in Atco, supra, at para. 62
Bastarache J. stated that “[r]ate regulation serves several aims — sustainability, equity and
efficiency — which underlie the reasoning as to how rates are fixed.”

D. The Area of Expertise of its Members and the Nature of the Problem before the
Board

[37] The Board was asked to consider the application of the utility to establish rates. In that
context, an intervenor asked the Board to consider whether, as a factor in rate-setting, the Board
could consider the interests of low-income consumers and establish a rate affordability program.
That issue of rate-setting is squarely within the jurisdiction of the Board.

[38] The majority opinion in the Board Decision correctly states that the Board's mandate for
economic regulation is “rooted in the achievement of economic efficiencies, the establishment of
fair returns for natural monopolies and the development of appropriate costs alocation
methodologies’.. However, that does not answer the question as to the full scope of the Board's
jurisdiction in approving or fixing “just and reasonable rates” and adopting “any method or
technique that it considers appropriate” in so doing.

[39] The Board’s regulatory power is designed to act as a proxy in the public interest for
competition in view of a natural gas utility’s geographical natural monopoly. Absent the
intervention of the Board as a regulator in rate-setting, gas utilities (for the benefit of their
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shareholders) would be in a position to extract monopolistic rents from consumers, in particular,
given ardatively inelastic demand curve for their commodity. Clearly, a prime purpose of the
Act and the Board is to balance the interests of consumers of natural gas with those of the natural
gas suppliers. The Board's mandate through economic regulation is directed primarily at
avoiding the potential problem of excessive prices resulting because of a monopoly distributor of
an essential service.

[40] In performing this regulatory function, it is consistent for the Board to seek to protect the
interests of all consumers vis-avis the redlity of a monopoly. The Board must balance the
respective interests of the utility and the collective interest of all consumers in rate setting. Re
Union Gas Ltd. and Ontario Energy Board et al. (1983), 1 D.L.R. (4“‘) 698 (Div. Ct.), (1983) 43
O.R. (2d) 489 at 501. The Board's regulatory power is primarily a proxy for competition rather
than an instrument of socia policy. Dalhousie Legal Aid Service v. Nova Scotia Power Inc.,
(2006), 268 D.L.R. (4™ 408 at para. 33 [Dalhousi€].

[41] Dalhousie dealt with arequest for alow income affordability program like that advanced
by LIEN. However, it involved a consideration of rate setting under s. 67 (1) of the Nova Scotia
Public Utilities Act ,R.S.N.S. 1989, c. 380, which is very different in wording with respect to
jurisdiction to that seen in s. 36 of the Act at hand. The Nova Scotia provision expressly provides
that “rates shall always, under substantially similar circumstances and conditions in respect of
service of the same description, be charged equally to all persons and at the same rate ....”
Hence, the Nova Scotia Utility and Review Board found that it did not have jurisdiction to order
low income affordability programs.

[42] Section 36 of the Act has broad language, empowering the Board to set “just and
reasonable” rates for the distribution of natural gas. The supply of natural gas can be considered
a necessity that is available from a single source with prices set by the Board in the public
interest. The Board has traditionally set rates on a “cost of service” basis, that is, on the basis of
cost causality and employing a complex cost alocation exercise. In brief, this approach first
looks to the utility’s capital investments and maintenance costs including a fair rate of return to
determine revenues required. The revenue requirement is then divided amongst the utility’s rate
paying consumers on arate class basis (i.e., residential, commercial, industrial, etc.).

[43] The rates have been traditionally designed with the principled objective of having each
rate class pay for the actual costs that class imposes upon the utility. That is, the Board has
sought to avoid inter-class and intra class subsidies. See RP-2003-0063 (2005) at 5. Consistent
with this approach, the Board has refused the establishment of a special rate class to provide
redress for aboriginal consumers. Decision with Reasons EBRO493 (1997) (O.E.B.). In that case,
the Ontario Native Alliance (*ONA™) requested the Board to order a utility to evauate the
establishment of a rate class for the purpose of providing a specia rate class for aboriginal
peoples. At 316-17, the Board stated:

The Board is required by the legislation to “fix just and reasonable rates’, and in doing so
it attempts to ensure that no undue discrimination occurs between rate classes, and that
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the principles of cost causality are followed in allocating the underlying rates. While the
board recognizes ONA’s concerns, the Board finds that the establishment of a special rate
class to provide redress for aboriginal consumers of Centra does not meet the above
criteriaand it is not prepared to order the studies requested by ONA.

[44] Thisdecision would be within the Board' s jurisdiction and alike response to LIEN in the
case at hand would arguably be consistent and reasonable. However, the Board in dealing with
the ONA request did not decline on the basis of jurisdiction. Rather, it said that it should not
exercise itsjurisdiction as requested by ONA for the reasons given.

[45] A low income rate affordability program would necessarily lead to treating consumer
groups on a differentiated basis with higher prices for a majority of residential consumers and
subsidization of the low-income subset by the majority group and/or other classes of consumers.

[46] If the Board were to reduce the rates for one class of consumers based upon an income
determinant, the Board would have to increase the rates for another class or classes of
consumers. In effect, such a rate reduction would impose a regressive indirect tax upon those
required to pick up the shortfall. Such an approach would arguably be a dramatic departure from
the Board' s regulatory function as implemented to date, which has been to protect the collective
interest of consumers dealing with a monopoly supplier through a “cost of service” calculation
and then to treat consumers equally through determining rates to pay for the “cost of service” on
acost causality basisfor classes of consumers.

[47] The Board' s mandate has not been directed to the public interest in social or distributive
justice through a differentiation of rates on the basis of income. That need is seen to be met
through other mechanisms and programs legislated by the provincial Legislature and/or
Parliament, for example, by refundable tax credits and social assistance.

[48] Indeed, the provincial income tax legidation previously provided for public tax
expenditures to assist low income consumers with rising electricity costs. This was done through
an “Ontario home electricity payment” by reference to income levels. Income Tax Act, R.S.O.
1990, c.1.2, s. 8.6.1, as rep. by Income Tax Amendment Act (Ontario Home Electricity Relief),
2006, S.0. 2006, c. 18, s. 1. Aswell, Parliament has provided a one-time relief for energy costs
to low income families and seniors in Canada through the Energy Costs Assistance Measures
Act, S.C. 2005, c. 49.

[49] The Board is an economic regulator, rather than a formulator of socia policy. While no
doubt the Board must take into account broad policy considerations, rate-setting is at the core of
the Board's jurisdiction. Garland v. Consumers Gas Company (2000), 185 D.L.R. (4™ 536 at
paras. 17, 45-46 (Ont. S.C.J.). Special rates for low income consumers would not be based upon
economic principles of regulation but rather on the socia principle of ability to pay. Any
program to subsidize low income consumers would require a source of funding which is a matter
of public policy. See generally Re Rate Concessions to Poor Persons and Senior Citizens, 14
Pub. Util. Rep. 4™ 87 at 94 (Or. 1976).
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[50] This view of the nature and limit of the regulatory function is generally accepted as the
norm in other jurisdictions. See for example Washington Gas light Co. v. Public Service
Commission of the District of Columbia (1982), 450 A.2d 1187 at para. 38 (D.C. Ct. App.); Sate
of Louisiana v. the Council of the City of New Orleans and New Orleans Public Service, Inc.
(1975), 309 So. 2" 290 at 294 (La. Sup. Ct.).

[51] The historical common law approach for public utility regulation has been that consumers
with similar cost profiles are to be treated equally so far as reasonably possible with respect to
the rates paid for services. See, for example, . Lawrence Rendering Co. Ltd. v. The City of
Cornwall, [1951] O.R. 669-685 at 683; Chastain et al. v. British Columbia Hydro and Power
Authority (1972), 32 D.L.R. (3d) 443 at 454 (B.C.S.C); Canada (Attorney General) v. Toronto
(City) (1893), 23 S.C.R. 514 at 519-520.

Conclusionson the Board’s Jurisdiction

[52] We agree that the traditional approach of “cost of service” isthe root principle underlying
the determination of rates by the Board because that is necessary to meet the fundamental, core
objective of balancing the interests of all consumers and the natural monopoly utility in rate/price
setting.

[53] However, the Board is authorized to employ “any method or technique that it considers
appropriate” to fix “just and reasonable rates.” Although “cost of service” is necessarily an
underlying fundamental factor and starting point to determining rates, the Board must determine
what are “just and reasonable rates’ within the context of the objectives set forth in s. 2 of the
Act. Objective #2 therein speaks to protecting “the interests of consumers with respect to prices.”

[54] The “cost of service” determination will establish a benchmark global amount of
revenues resulting from an estimated quantity of units of natural gas or electricity distributed.
The Board could use this determination to fix rates on a cost causality basis. This has been the
traditional approach.

[55] However, in our view, the Board need not stop there. Rather, the Board in the
consideration of its statutory objectives might consider it appropriate to use a specific “method or
technique” in the implementation of its basic “cost of service” calculation to arrive at a fina
fixing of rates that are considered “just and reasonable rates.” This could mean, for example, to
further the objective of “energy conservation”, the use of incentive rates or differential pricing
dependent upon the quantity of energy consumed. As well, to further the objective of protecting
“the interests of consumers’ this could mean taking into account income levels in pricing to
achieve the delivery of affordable energy to low income consumers on the basis that this meets
the objective of protecting “the interests of consumers with respect to prices.”

[56] The Board is engaged in rate-setting within the context of the interpretation of its statute
inafair, large and liberal manner. It is not engaged in setting socia policy.
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[57] Thisisnot, of course, to imply any preferred course of action in rate setting by the Board.
The Board in its discretion may determine that “just and reasonable rates’ are those that follow
from the approach of “cost causality” once the “cost of service” amount is determined. That is,
the principle of equality of rates for consumers within a given class (e.g., residential consumers)
may be viewed as the most just and reasonable approach. A determination by the Board that all
residential gas consumers (with relatively minor deviations through such programs as the
“Winter Warmth Program”) pay the same distribution rates is not in itself discriminatory on a
prohibited ground. Indeed, it can be seen as a non-discriminatory policy in terms of prices paid.

[58] Nor isit to suggest that as a matter of public policy, objectives of distributive justice or
conservation in respect of energy consumption are best achieved by rate setting as compared to,
for instance, tax expenditures or social assistance devised and implemented by the Legislature
through mechanisms independent of the operation of the Act. It is noted that the Minister is given
the authority in s. 27 of the Act to issue policy statements as to matters that the Board must
pursue; however, the Minister has not issued any policy statement directing the board to base
rates on considerations of the ability to pay. Moreover, the power granted to a regulatory
authority “must be exercised reasonably and according to the law, and cannot be exercised for a
collateral object or an extraneous and irrelevant purpose, however commendable.” Re Multi
Malls Inc. et al. and Minister of Transportation and Communications et al (1977), 14 O.R. (2d)
49 at 55 (C.A.). As we have said, cost of service is the starting point building block in rate
setting, to meet the fundamental concern of balancing the interests of all consumers with the
interests of the natural monopoly utility.

[59] Nor does our conclusion presume as to what methods or techniques may be available in
determining “just and reasonable rates.” Efficiency and equity considerations must be made.
Rather, thisisto say only that so long as the global amount of return to the utility based upon a
“cost of service” analysisis achievable, then the rates/prices (and the methods and techniques to
determine those rates/prices) to generate that global amount is a matter for the Board' s discretion
in its ultimate goal and responsibility of approving and fixing “just and reasonable rates.”

[60] The issue before the Court is that of jurisdiction, not how and the manner by which the
Board should exercise the jurisdiction conferred upon it.

[61] Inour view, and we so find, the Board has the jurisdiction to take into account the ability
to pay in setting rates. We so find having taken into account the expansive wording of s. 36 (2)
and (3) of the statute and giving that wording its ordinary meaning, having considered the
purpose of the legislation within the context of the statutory objectives for the Board seenin s. 2,
and being mindful of the history of rate setting to date in giving efficacy to the promotion of the
legidative purpose.

[62] We dso find that that interpretation is appropriate taking into account the criteria
articulated in Driedger, above, namely it complies with the legisative text, it promotes the
legidlative purpose and the outcome is reasonable and just.
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[63] As indicated above, a statutory administrative tribunal obtains its jurisdiction from
explicit powers or implicit powers. Having found that the jurisdiction to consider ability to pay
in rate setting is explicitly within the Act, we need not consider the doctrine of necessary
implication or the related principle of implied exclusion.

Theissue of the Canadian Charter of Rights and Freedoms

[64] Before concluding, it is appropriate to mention the submission made on behalf of LIEN
in respect of s. 15 (1) of the Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.), c. 11 (the “Charter”).

[65] LIEN says it raises the Charter simply within the context of it being an interpretive tool
in discerning the meaning of an asserted ambiguous s. 36 of the Act. LIEN says it does not raise
any issue that the Act or the Board' s actions or inactions are contrary to the Charter.

[66] LIEN argues that in the absence of clear statutory provisions, the requirement for “just
and reasonable rates” must be interpreted to comply with s. 15. The Charter appliesto provincial
legislation and can be used as an interpretive tool. R. v. Rogers, [2006] 1 S.C.R. 554, [2006]
S.C.J. No. 15 at para. 18. In our view, as stated above, the Act provides the Board with the
requisite jurisdiction without having to look to the Charter.

[67] While we heard submissions from LIEN, we declined to hear from counsel for the
respondents on thisissue. We agree with our colleague Swinton J. that such an argument requires
afull evidentiary record.

Disposition

[68] For the reasons given, the appea is alowed and it is declared that the Board has the
jurisdiction to establish a rate affordability assistance program for low income consumers
purchasing the distribution of natural gas from the utility, EGD.

[69] All parties agree that there is not to be any award of costs in respect of this appeal.

KITELEY J.

CUMMING J.
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Swinton J. (dissenting):

[70]  The soleissuein this appeal is whether the Ontario Energy Board (the “Board”) erred in
holding that it had no jurisdiction, when setting residential rates for gas distribution, to order a
rate affordability program for low income consumers. In my view, the mgjority of the Board
was correct in concluding that the Board lacked jurisdiction to make such an order.

[71]] The majority of the Board predicated its decision on the understanding that the
appellants' proposal contemplated the establishment of a rate group for low income residential
consumers that would be funded by general rates. I, too, proceed on that assumption. While
there were no details of a specific program put forth by the appellants during the hearing, it is
inevitable that the Board, in setting lower rates for the economically disadvantaged, would have
to impose higher rates on other consumers.

The Board’s Practicein Setting Rates

[72]  Pursuant to the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B (the
“Act”), the Board has authority to set rates for both gas and electricity. It has traditionally set
rates for gas through a “cost of service” assessment, in which it seeks to determine a utility’s
total cost of providing service to its customers over a one year period (the “test year”).
According to the Board' s factum, these costs include the rate base (which is essentially the net
book value of the utility’ stotal capital investments) and the utility’ s operational and maintenance
costs for the test year, among other things. The utility’s total costs for the test year (usually
including arate of return on the rate base portion) forms the revenue requirement. The revenue
requirement is then divided amongst the utility’s ratepayers on a rate class basis (that is,
residential, small commercial, industrial, etc.).

[73]  With respect to gas, it has always been the Board's practice to allocate the revenue
requirement to the different rate classes on the basis of how much of that cost the rate class
actually causes (“cost causality”). To the greatest extent possible, the Board has striven to avoid
inter-class subsidies (see, for example, Decision with Reasons, RP-2003-0063 (2005), p. 5).

The Proper Approach to Statutory Interpretation

[74]  To determine the issue in this appedl, it is necessary to consider the powers conferred on
the Board by its constituent legidation, the Ontario Energy Board Act. That Act must be
interpreted using the modern principles of statutory interpretation described by Professor Ruth
Sullivan in Driedger on the Construction of Satutes (3rd ed.) (Toronto: Butterworths, 1994) as
follows:

There is only one rule in modern interpretation, namely, courts are obliged to determine
the meaning of legidlation in its total context, having regard to the purpose of the
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legidation, the consequences of proposed interpretations, the presumptions of special
rules of interpretation, as well as admissible external aids. In other words, the courts
must consider and take into account all relevant and admissible indicators of legislative
meaning. After taking these into account, the court must then adopt an interpretation
that is appropriate. An appropriate interpretation is one that can be justified in terms of
(a) its plausibility, that is, its compliance with the legidative text; (b) its efficacy, that is,
its promotion of the legislative purpose; and (c) its acceptability, that is, the outcome is
reasonable and just. (at p. 131)

[75] Thewords of a statute are to be read in their entire context and in their grammatical and
ordinary sense, harmoniously with the scheme of the Act, its objects, and the intent of the
Legisature (ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), [2006] 1
S.C.R. 140 at para. 37).

TheWordsof the Provision in | ssue

[76]  Subsection 36(2) of the Act gives the Board the broad authority to approve or fix “just
and reasonable” rates for the distribution of gas. On its face, those words might encompass the
power to set rates according to income. However, the words do not explicitly confer the power
to do so, and the Supreme Court of Canada commented in ATCO, supra that a discretionary grant
of authority to a tribunal cannot be viewed as conferring unlimited discretion. A regulatory
tribunal must interpret its powers “within the confines of the statutory regime and principles
generaly applicable to regulatory matters, for which the legislature is assumed to have had
regard in passing that legislation” (at para. 50).

[77]  The appellants also rely on s. 36(3), which states that in approving or fixing just and
reasonable rates, the Board may adopt “any method or technique that it considers appropriate”.
These words were added to the Act in 1998. Examples of methods or techniques used by the
Board for setting gas distribution rates are cost of service regulation and incentive regulation.

[78]  On its face, the words of s. 36(3) do not confer the jurisdiction to provide special rates
for low income customers. The subsection replaced an earlier provision of the Act which
required a traditional cost of service analysisin setting rates. | agree with the conclusion of the
Board maority as to the meaning of s. 36(3) (Reasons, p. 10):

It gives the Board the flexibility to employ other methods of ratemaking in fixing just and
reasonable rates, such as incentive ratemaking, rather than the traditional costs of service
regulation specified in section 19 of the old Act. The change in the legisation was
coincident with the addition of the regulation of the electricity sector to the Board's
mandate. The granting of the authority to use methods other than cost of service to set
rates for the gas sector was an alignment with the non-prescriptive authority to set rates
for the electricity sector. The Board is of the view that if the intent of the legislature by
the new language was to include ratemaking considering income level as a rate class
determinant, the new Act would have made this provision explicit given the opportunity
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a the time of the update of the Act and the resultant departure from the Board's past
practice.
The Regulatory Context

[79] According to longstanding principles governing public utilities developed under the
common law, a public utility like the respondent Enbridge Gas Distribution Inc. (“Enbridge”)
must treat al its customers equally with respect to the rates they pay for a particular service
(Attorney General of Canada v. The Corporation of the City of Toronto (1892), 23 S.C.R. 514 at
519-20; St. Lawrence Rendering Co. Ltd. v. Cornwall, [1951] O.R. 669 (H.C.J.) at 683; Chastain
v. British Columbia Hydro and Power Authority (1972), 32 D.L.R. (3d) 443 (B.C.S.C.) a 454).

[80] Asnoted inthe Board' s mgjority reasons, the Board is, at its core, an economic regulator
(Reasons, p. 4). Rate setting is at the core of its jurisdiction (Garland v. Consumer’s Gas
Company (2000), 185 D.L.R. (4th) 536 (Ont. S.C.J.) at para. 45). | agree with the majority’s
description of economic regulation as being “rooted in the achievement of economic efficiencies,
the establishment of fair returns for natura monopolies and the development of appropriate cost
allocation methodologies’ (Reasons, p. 4).

[81] Historicaly, in setting rates, the Board has engaged in a balancing of the interests of the
regulated utility and consumers. The Board has not historically balanced the interests of
different groups of consumers. As the Divisional Court stated in Union Gas Ltd. v. Ontario
(Energy Board) (1983), 43 O.R. (2d) 489 at p. 11 (Quicklaw):

.. it is the function of the O.E.B. to balance the interest of the appellant in earning the
highest possible return on the operation of its enterprise (a monopoly) with the
conflicting interest of its customers to be served as cheaply as possible.

See, aswell, Northwestern Utilities v. The City of Edmonton, [1929] 1 S.C.R. 186 at 192.

[82] In asimilar vein, the Supreme Court in ATCO, supra spoke of a “regulatory compact”
which ensures that al customers have access to a utility at a fair price. The Court went on to
state (at para. 63):

Under the regulatory compact, the regulated utilities are given exclusive rights to sell
their services within a specified area at rates that will provide companies the opportunity
to earn a fair rate of return for al their investors. In return for this right of exclusivity,
utilities assume a duty to adequately and reliably serve all customers of their defined
territories, and are required to have their rates and certain operations regulated. ..

The Court described the object of the Act “to protect both the customer and the investor” (at
para. 64).
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[83] The Legidature, in conferring power on the Board, must be taken to have had regard to
the principles generally applicable to rate regulation (ATCO, supra at paras. 50 and 64). | agree
with the submission of Enbridge that those principles are the following:

(a) customers of a public utility must be treated equally insofar as the rate for a particular
service or class of servicesis concerned; and

(b) the Legidlature will be presumed not to have intended to authorize discrimination
among customers of a public utility unless it has used specific words to express this
intention.

[84] Thus, the considerations of justice and reasonableness in the setting of rates have been
and are those between the utility and consumers as a group, not among different groups of
consumers based on their ability to pay.

Other Provisions of the Act

[85] Inapplying s. 36(2), the Board must be bound by the objectives set out in s. 2 of the Act,
which includes

2. To protect the interests of consumers with respect to prices and the reliability and
quality of gas service.

[86] The appellants submit that these words are broad enough to permit the Board to order a
rate affordability assistance program. However, that is not obvious from the words used, which
refer to “consumers’ as awhole, and not to any particular subset of consumers. Indeed, it can be
argued that any low income rate affordability program would run counter to the stated objective,
given that such a program must almost certainly be funded through higher rates paid by other
consumers. The result would be to provide benefits to one group of consumers at the expense of
others.

[87] The reason for this conclusion lies in the Board's historical approach to rate setting, as
described earlier in these reasons. The Board sets a revenue requirement for utilities before
allocating those costs to the different rate classes. The only way the utility could recover its
revenue reguirement, given a rate class with lower rates for low income consumers, would be to
increase the rates charged to other classes. Therefore, such higher prices can not be seen as
protecting the interests of consumers with respect to prices, as set out in objective 2.

[88] Moreover, the Act contains an explicit provision in s. 79 that allows the Board to provide
rate protection for rural and remote customers of electricity distributors. Subsection 79(1)
provides:

The Board, in approving just and reasonable rates for a distributor who delivers
electricity to rural or remote consumers, shall provide rate protection for those consumers
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or prescribed classes of those consumers by reducing the rates that would otherwise apply
in accordance with the prescribed rules.

Section 79 also provides grandfathering for those who had a subsidy prior to the change in the
Act. As wdll, it explicitly allows the distributor to be compensated for the subsidized rates
through contributions from other consumers, as provided by the regulations.

[89] This section was added to the Act in 1998, when the Board was given the authority over
electricity rate regulation. Section 79 ensured the ongoing protection of rural rates put in place
when electricity distribution was regulated by Ontario Hydro.

[90] One of the principles of statutory interpretation is “implied exclusion”. As Professor
Sullivan has stated, this principle operates “whenever there is reason to believe that if the
legidlature had meant to include a particular thing within its legislation, it would have referred to
that thing expressly” (supra, p. 186). While the purpose of s. 79 of the Act was to protect a pre-
existing policy to assist rural and remote residential consumers, nevertheless, it is telling that
there is no similar explicit power to order specia rates or rate subsidies for other groups
elsewherein the Act.

The Significance of Ordering Rate Affordability Programs

[91] An appropriate interpretation can be justified in terms of its promotion of the legidative
purpose and the reasonabl eness of the outcome (see Sullivan, quoted above at para. 5).

[92] The ability to order arate affordability program would significantly change the role that
the Board has played — indeed, the mgority of the Board stated a number of times that the
proposal to base rates on income level would be a “fundamental” departure from its current
practice. In the past, the Board has acted as an economic regulator, balancing the interests of the
utility and its shareholders against the interests of consumers as a group. Were it to assume
jurisdiction over rate affordability programs, it would carry out an entirely different function. It
would enter into the realm of social policy, weighing the interests of low income consumers
against those of other consumers. Thisis not arole that the Board has traditionally played. This
isnot where its expertise lies, nor isit well-suited to taking on such arole.

[93] An examination of the particular case before the Board illustrates this. The appellants
seek a rate affordability assistance program for gas in response to Enbridge’'s application for a
rate increase for gas distribution — that is, for the delivery of natural gas. Customers can make
arrangements for the purchase of the commaodity of natural gas with a variety of suppliersin the
competitive market. Therefore, were the Board to assume jurisdiction to order a rate
affordability assistance program here, it could address only one part of the problem that low
income consumers face in meeting their heating costs — the cost of distribution of gas.

[94] In addition, the Board would have to consider digibility criteria for a rate affordability
assistance program that reasonably would take into account existing programs for assistance to
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low income consumers. Obvioudly, this would include social assistance programs. As well,
Enbridge, in its factum, has identified other programs which provide assistance for low income
consumers. For example, the Ontario government has implemented a program to assist low
income customers with rising electricity costs through amendments to income tax legislation
(Income Tax Act, R.S.O. 1990, c. 1.2, s. 8.6.1, as amended S.O. 2006, c.18, c.1). At the federal
level, there was one-time relief for low income families and senior citizens provided by the
Energy Costs Assistance Measures Act, S.C. 2005, c. 49.

[95] Moreover, in order to cover the lower costs, the Board would have to increase the rates of
other customers in a manner that would inevitably be regressive in nature, as it is difficult to
conceive how the Board would be able to determine, in a systematic way, the ability of these
other customersto pay.

[96] Clearly, the determination of the need for a subsidy for low income consumers is better
made by the Legislature. That body has the ability to consider the full range of existing
programs, as well as a wide range of funding options, while the Board is necessarily limited to
allocating the cost to other consumers.  The relative advantages of a legidative body in
establishing social programs of the kind proposed are well described in the following excerpt
from a decision of the Oregon Public Utility Commissioner (Re Rate Concessions to Poor
Persons and Senior Citizens (1976), 14 PUR 4th 87 at p. 94):

Utility bills are not poor persons only problems. They also cannot afford adequate
shelter, transportation, clothing or food. The legidative assembly is the only agency
which can provide comprehensive assistance, and can fund such assistance from the
general tax funds. It has the information and responsibility to deal with such matters, and
can do so from an overall perspective. It can determine the needs of various groups and
compare those needs to existing social programs. If it determines a special program is
needed to deal with energy costs, it can affect all energy sources rather than only those
the commissioner regulates.

With clear authority to establish social welfare policy, the legidative assembly also can
monitor all state and federal welfare programs and the sources and extent of aid given to
different groups. Without such overview, as independent agencies aid various segments
of society, the total aid given each group is unknown, and unequal treatment of different
groups becomes likely.

[97] Where the issue of rate affordability programs has arisen in other jurisdictions, courts
and boards have ruled that a public utilities board does not have jurisdiction to set rates based on
ability to pay (see, for example, Washington Gas Light Co. v. Public Service Commission of the
District of Columbia (1982), 450 A. 2d 1187 (D.C. Ct. App.) at para. 38; Dalhousie Legal Aid
Service v. Nova Scotia Power Inc. (2006), 268 D.L.R. (4th) 408 (N.S.C.A.) at 419; Alberta
Energy and Utilities Board Decision 2004-066, Section 9.2.6 at 161, as well as the Oregon case,
supra).
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[98] The appellants distinguish the Dalhousie Legal Aid case because the Nova Scotia
legislation is different from Ontario’s. Specifically, s. 67(1) of the Public Utilities Act, R.S.N.S.
1989, c. 380 provides that “[d]ll tolls, rates and charges shall always, under substantially similar
circumstances and conditions in respect of service of the same description, be charged equally to
all persons and at the same rate”.

[99] While the language of the two statutes does differ, nevertheless, the reasons of the Nova
Scotia Court of Appeal make it clear that the Board' s role is not to set social policy. At para. 33,
Fichaud J.A, observed, “The Board's regulatory power is a proxy for competition, not an
instrument of social policy.”

[100] Moreover, the principle in s. 67(1) of the Nova Scotia Act requiring that rates be
charged equally is a codification of the common law, set out earlier in these reasons. The
Ontario Board has long operated according to the same principles.

[101] The appellants submit that the recent decision in Allstream Corp. v. Bell Canada, [2005]
F.C.J. No. 1237 (C.A.) assists their case. There, the Federal Court of Appea upheld a decision
of the Canadian Radio-Television and Telecommunications Commission (the “CRTC”)
approving special facilities tariffs submitted by Bell for the provision of optical fibre services
pursuant to certain customer-specific arrangements. All but one related to a Quebec government
initiative aimed at supporting the construction of broadband networks for rural municipalities,
school boards and other institutions. The Court determined that the Commission’s decision
approving the tariffs was not patently unreasonable, given the exceptiona circumstances of the
case that justified a deviation from the normal practice of rate determination. The Court noted
that the Commission considered matters that were not purely economic, but noted that such
considerations were part of the Commission's wide mandate under s. 7 of the
Telecommunications Act, S.C. 1993, c. 38 (at paras. 34-35).

[102]  Section 7 of that Act, unlike s. 2 of the Ontario Energy Board Act, expressly includes
the power “to respond to the economic and social requirements of users of telecommunications
services’ (s. 7(h)), as well as to enrich and strengthen the social and economic fabric of Canada
and itsregions (s. 7(a)). Moreover, while s. 27(2)(b) of that Act forbids unjust discrimination in
rates charged, s. 27(6) explicitly permits reduced rates, with the approval of the Commission, for
any charitable organization or disadvantaged person.

[103] In contrast to the broad mandate given to the CRTC, the objectives of the Board are
much more confined. When the Board's objectives go beyond the economic realm, specific
reference has been made to other objectives, such as conservation and consumer education (s. 2
(5) and (6)). There is no reference to the consideration of economic and socia requirements of
consumers.

[104] The appellants have also pointed out that the Board has in the past authorized programs
that transfer benefits to lower income customers. The Winter Warmth program is one in which
individuals can apply for emergency financial relief with heating bills. It is triggered by an
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application from a particular customer, and the program is funded by all customers. The fact
that the Board has approved this charitable program does not lead to the conclusion that it has
jurisdiction to set rates on the basis of income level.

[105]  With respect to the Demand Side Management (DSM) programs, the mgjority of the
Board explained that this is not equivalent to arate class based on income level. At p. 11 of its
Reasons, the mgjority stated,

The Board is vigilant in ensuring that customer groups are afforded the opportunity to
receive the benefits of the costs charged. In the case of Demand Side Management
(DSM) programs, for example, the Board has ordered that specific funding be channeled
for programs aimed at low income customers. It cannot be argued that this constitutes
discriminatory pricing. Rather, the contrary. It is an attempt to avoid discrimination
against low income customers who also pay for DSM programs but may not have equal
opportunities to take advantage of these programs.

[106] Werethe Board to assume jurisdiction to order arate affordability assistance program, it
would be taking on a significant new role as a regulator of socia policy. Given the dramatic
change in the role that it has historicaly played, as well as the departure from common law
principles, it would require express language from the Legislature to confer such jurisdiction

Jurisdiction by Necessary I mplication

[107] In order to impute jurisdiction to a regulatory body, there must be evidence that the
exercise of the power in question is a practical necessity for the regulatory body to accomplish
the goals prescribed by the Legislature (ATCO, supra at paras. 51, 77). In this case, thereisno
evidence that the power to implement a rate affordability assistance program is a practical
necessity for the Board to meet its objectivesas set out in s. 2.

The Role of the Charter

[108] The appellants submit that the values found in s. 15 of the Canadian Charter of Rights
and Freedoms should be considered in the interpretation of the ratemaking provisions of the Act.
However, the Charter has no relevance in interpretation unless there is genuine ambiguity in the
statutory provision (R. v. Rodgers, [2006] 1 S.C.R. 554 at paras. 18-19). A genuine ambiguity is
one in which there are “two or more plausible readings, each equally in accordance with the
intentions of the statute” (at para. 18).

[109] In my view, there is no ambiguity in the interpretation of s. 36 of the Act, and therefore,
there is no need to resort to the Charter.

[110] Inany event, the appellants’ argument is, in fact, that the failure of the Board to order a
rate affordability program is discriminatory on the basis of sex, race, age, disability and social
assistance, because of the adverse impact on these groups (Factum, para. 43, as well as para. 47).
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Such an argument can not be made without a full evidentiary record, and the inclusion of
statistical material in the Appea Book is not a sufficient basis on which to address this equality
argument.

Conclusion

[111] For these reasons, | am of the view that the majority decision of the Board was correct,
and that the Board has no jurisdiction to order rate affordability assistance programs for low
income consumers. Therefore, | would dismiss the appeal.

Swinton J.

Released: May 16, 2008
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the application to such owners as prescribed by the statute. It is only when that

determination is made that what theretofore was a general location becomes a
specific or final location of the line.

With respect to applications 1nvolv1ng hydrocarbon transmission lines, if
in its opinion special circumstances of a particular case so require, the Board
may, without a hearing, exempt any person from the requirement of obtaining
a Board order.’® The Board has granted exemptions where there is an
immediate need for the project, an environmental review has ben completed
and there is no opposition from affected landowners.!*?*

On a leave-to-construct application, the applicant must demonstrate that
the proposed work is “in the public interest”.’®® In assessing the public
interest, the Board will consider the need, safety, economic feasibility,
community benefits, security of supply and environmental impact of the
proposed pipeline. A critical component of any pipeline application is
evidence that the construction of the pipeline is economically feasible,’* and

the construction costs of the pipeline are an important factor in assessing the -

‘economic feasibility of the line.'®> When considering the public interest, the
Board is limited to considering the effects of the actual pipeline construction,
as opposed to the end use effects of the gas being supplied by that pipeline.!*®

If, after considering a pipeline or facilities application, the Board is of the
opinion that the construction, expansion or reinforcement of the proposed
work is in the public interest, it will make an order granting leave to carry out
the work.'®” Leave to construct cannot be granted until the applicant satisfies
the Board that it has offered or will offer to each owner of land affected by the
approved route orlocation an agreement in a form approved by the Board.!"®
A landowner is always free to refuse to sign an easement agreement proposed

by an applicant. In such a case, if the pipelineis to cross the landowner’s lands,

the applicant must then apply to the Board for authority to expropriate the
necessary easement nghts sub_]ect to payment of compensation to the
landowner.

- Where the Board cons1ders that the provisions of its standard-form
easement agreement may not adequately deal with factors raised by any
particular pipeline application, the Board may include special conditions in its
order. For éxample, where the size of the pipeline may result in unusual soil
displacement or problems with tile draining systems the Board can impose

192 OFB Act s. 95.

1922 Ontario Energy Board, Decision and Order, EB-2010-0154 (May 13, 2010)

193 1bid., s. 96.

194 Ontario Energy Board, Decision in 2 Union Gas Limited, E.B.L.O. 167 (March 15, 1974).

195 Ontario Energy Board, Decision in Union Gas Limited, E.B.L.O. 167-1 (February 12, 1975).
The components of the economic feasibility test employed by the OEB are dlscussed in
section 4:120:20.3, infra.

196 PWU v. Ontario Energy Board (2006), 214 O.A.C. 208 (S.C.J. (Div. Ct.)). See also Ontario
Energy Board, Decision and Order in EB-2006-0305 (June 1, 2007).

197 OFEB Act, s. 96. ‘

198 mbid., s. 97.
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DECISION WITH REASONS

E.B.L.O. 231
E.B.C. 193, 194
E.B.A. 591, 592

IN THE MATTER OF the Ontario Energy Board Act,
R.S.0O. 1980, c. 332, Sections 46 and 48, as amended;

AND IN THE MATTER OF an Application by The
Consumers’ Gas Company Ltd. to the Ontario Energy Board
for an Order granting leave to construct a natural gas
transmission pipeline in the Town of Deep River and the
Township of Rolph, Buchanan, Wylie and McKay, in the
County of Renfrew;

AND IN THE MATTER OF the Municipal Franchises Act,
R.S.0. 1980, c. 309, Sections 8 and 9;

AND IN THE MATTER OF Applications by The
Consumers’ Gas Company Ltd. for certificates of public
convenience and necessity to construct works to supply gas
and to supply gas to inhabitants of the Town of Deep River
and the Township of Rolph, Buchanan, Wylie and McKay, in
the County of Renfrew;

AND IN THE MATTER OF the approval of proposed
municipal franchise by-laws granting The Consumers’ Gas
Company Ltd. the right to construct works to supply and to
supply gas to the inhabitants of the Town of Deep River and
the Township of Rolph, Buchanan, Wylie and McKay, in the
County of Renfrew.

BEFORE: R.R. Perdue, Q.C.
Presiding Member

C.W.W. Darling
Member

FINAL DECISION WITH REASONS

June 28, 1991




DECISION WITH REASONS

1.0.1

1.0.2

1.0.3

INTRODUCTION

By way of a letter to the Ontario Energy Board, ("the Board"), dated May
6, 1991, The Consumers’ Gas Company Ltd, ("Consumers Gas" or "the
Company"), requested the Board to reconvene the hearing on its
application to provide natural gas to the Town of Deep River and the
Township of Rolph, Buchanan, Wylie and McKay, (collectively known as
"the Town" or "Deep River"). '

The substance of the Company’é application is fully set out in the Board’s

 Interim Decision on this matter dated June 18, 1990, which was amended

by a further Interim Decision dated January 23, 1991. For purposes of this
hearing, the application can be summarized as follows: Consumers Gas
seeks leave to construct certain facilities costing about $1.1 million to
serve the residents of both municipalities and, as well, it is seeking the
necessary franchises and Certificates of Public Convenience and Necessity.

The delays and the interim nature of the Board’s two previous decisions
in this matter were intended to allow the Company and the Town enough
time to find an appropriate means of financing a contribution-in-aid of
construction of $400,000 which the Board found to be necessary in order
for the project to proceed. The final deadline set by the Board was June
30, 1991 at which time, if the means of financing had not been found, the
Board indicated that it would re-open the hearing itself and deny the
Company’s application as not being economically feasible.

/1
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1.0.4

1.0.5

1.0.6

1.1

112

1.1.3

The Company’s letter requesting the hearing to be re-opened indicated
that: '

» Its construction costs were now reduced by $72,905 which
thereby reduces the contribution required; and

* A finance plan had been developed whereby the Company
intends to lend the new customers $360,590.

As a result of this information, the Board ordered the hearing to be re-
opened and on May 28, 1991 the two remaining Board members on the
original Panel heard the Company’s evidence together with argument.
R.M.R. Higgin, who presided over the two previous hearings on this
matter, left the Board upon completion of his appointment on March 31,
1991. o

A verbatim transcript of all the hearings together with the exhibits are
available for examination at the Board’s offices.

THE APPLICATION

The Company’s pre-filed evidence for this hearing indicated that the loan
proposed by the Company would result in a residential hot water heating
customer paying an extra $3.49 per month in addition to charges for gas
usage, while a residential customer contracting for heating service would
pay an extra $11:23 per month and a customer taking both space and hot
water heating would pay an extra $14.72 per month.

The loan would carry an interest rate on the outstanding balance of 1.25
percent per month which is an annual effective rate of 16.075 percent.
Based on the Company’s forecast of customer attachments, the loan plus
interest would be repaid over a ten year period.

- Commercial customers would repay the loan based on a formula utilizing

the forecast of the customer’s annual volume which, under exceptional
circumstances, would be subject to adjustment.

The company testified that the precise term of the loan would vary
according to the actual customer attachments.

12
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1.1.5

1.1.6

1.1.7

1.1.8

1.1.10

In order to determine what effect this loan and its repayment schedule
would have upon the Company’s customer attachment schedule,
Consumers Gas conducted a telephone survey in early January 1991, of
109 residents who had initially indicated their desire to convert to gas. Of
those contacted, 90 were still interested and 19 were not. They also
contacted 122 residents who, according to an earlier survey, were not
interested in converting to gas. Twenty-two of these residents were now
interested in converting while the remaining 100 were not.

As well, the Company discussed the loan repayment schedule with
approximately 30 residential customers and received a signed agreement
by 24 of those residents accepting the conditions as outlined above.

The Company also reviewed the proposed loan arrangements with eight
potential commercial customers and obtained signed loan agreements from
all eight, The loan repayment charge for these customers ranged from
approximately $20 per month to more than $400 per month.

Mayor Smith of Deep River appeared as a witness at the hearing and as
a result of a resolution of Council supporting the agreement, voiced his
approval for the plan. In the original hearing (before taking the loan
agreement into account), Consumers Gas calculated that a typical
residential customer converting to gas would save 40 percent of a $1,300
annual oil bill; 48 percent of a $1,500 annual electricity bill and 62 percent
of a $2,100 annual propane bill.

The Company witnesses testified that Consumers Gas and the Town were
still seeking a contribution-in-aid of construction from Ontario Hydro
which, if forthcoming, would offset part of the loan. Ontario Hydro was
being canvassed for a contribution because gas service to Deep River
would remove some of Hydro’s heat sensitive load thereby assisting the
electrical utility to better manage its demand.

The Company’s evidence indicated that it intended to follow the Board
approved practice of including in rate base the cost of the project minus
the contribution-in-aid of construction. However, as a second asset, the
Company proposed to include in rate base the amount of the loan itself
which would be reduced over time by the customer repayments pursuant
to the amortization schedule. The proposed interest income from the loan
would be included in the utility’s overall income and the Company
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1L.1.11

1.1.12

1.1.13

1.1.14

1.1.15

witnesses - testified that it was sufficient to fully carry the principal of the
loan at the current before tax allowed rate of return. '

Board Staff argued that none of the loan should be included in rate base.
It argued that if the Company’s attachment forecast is incorrect, the

~ interest and repayment schedule proposed by the Company will not be

sufficient to meet the return on the increase in rate base due to the
inclusion of the loan amount and the resulting shortfall will be paid for by
all customers of Consumers Gas, not just those in Deep River. It also
argued that the customer forecast together with a schedule showing the
actual and forecast attachments and repayments should be examined
annually.

In addition, Board Staff submitted that the Company’s legal and hearing
costs were understated by about $56,667 which, if correct, would tend to
lower the amount to be paid by the residents of Deep River and increase
the subsidy to be paid by the Company’s current customers.

The Company’s evidence was that its original forecast for legal and
hearing costs was $47,670 but that these items had actually cost $61,667
with a further $5,000 still to come for this final hearing. However, for
purposes of determining the contribution-in-aid of construction, the
Company’s evidence was that the legal and hearing costs would not be
increased but that the excess over the original forecast ($18,997) would be
attributed to the generic nature of the hearing and charged to all the
Company’s customers. '

Board Staff took exception to this procedure and argued that the Company
be directed to undertake another DCF analysis which, they submitted,
would show that the necessary contribution-in-aid of construction would
exceed $400,000 and in such an event, the Board should cap the
contribution at that amount.

Board Staff also argued that for this latest hearing, the Company
inappropriately removed from its feasibility calculations an additional
$35,000 in costs. The Company argued that the $35,000 in question was
incurred in 1986 for E.B.L.O. 216 and therefore not directly attributable
to the current Deep River application and should be removed in spite of
its being included in the June, 1990 application.

/4
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1.1.16

1.1.17

1.1.18

1.1.19

1.1.20

Board Findings

It is the opinion of the Board that, for the following reasons, the general
thrust of the proposal as structured by Consumers Gas meets the basic
overall objectives laid out in the Board’s Interim Decision dated June 18,
1990: i

. The amount of the contribution-in-aid of construction appears
to fairly allocate the costs and benefits of the project between
the utility’s future and current customers; and

. The broad public interest factors of extending gas service to
Deep River are met in a fashion consistent with the reasoning
outlined in that decision. '

However, the Board is concerned that at this stage in the hearing, (after
two interim decisions and more than a year after the evidence in the first
part of this hearing was completed), the Company chose to remove from
its calculations the following two sets of costs:

. $18,997 being the excess amount over the original forecast of
legal and hearing costs for this hearing which the Company
termed generic and therefore not attributable to this hearing;
and

. $35,000 associated with the costs of E.B.L.O. 216.

Without commenting on the merits of including or not including such costs
in the feasibility analysis or the contribution-in-aid of construction, the
Board is of the opinion that their removal at this stage was inappropriate
in spite of the small amounts involved..

However, because of the de-minimis effect on the proposed monthly
payments and because of the potential for confusion among customers if
the amounts were to be included, the Board will not direct Consumers Gas
to re-run its DCF analysis to re-incorporate these amounts or to increase
the contribution-in-aid of construction.

However, the Board points out that, although the belated but simple
gesture of re-allocating some of these costs as generic removed them from
consideration in this case, they are still subject to the normal prudency test
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1.1.21

1.122

1.1.23

1.1.24

1.1.25

1.1.26

that all expenditures undergo in a rates éasc and if the Board in that
hearing finds that they are not generic, they may not be recovered at all.

The Board hereby directs the Company at its next rates case to provide
direct evidence on this particular issue as well as the Board’s second
concern outlined above dealing with the removal of costs associated with
E.B.L.O. 216. '

The Board approves the Company’s proposed arrangement for the
contribution-in-aid of construction and finds that the application, E.B.L.O.
231, to construct the NPS 4 transmission pipeline and its related facilities
to supply the Town of Deep River and the Township of Rolf, Buchanan,
Wylie and McKay is economically feasible. The Board has examined the
environmental report and the route as proposed and as both indicate no
concemns, the Board grants the Company leave to construct the facilities as
requested.

As well, because the proposed arrangement is within the public interest
and meets all the requirements in that regard, the Board approves the term .
and all the conditions outlined in the applications for Certificates of Public
Convenience and Necessity to construct works and supply gas to Deep
River and the said Township, (E.B.C. 193 and 194).

The Board also approves the applications, (E.B.A. 591 and 592), for orders
approving the gas franchise agreements outlined in by-laws passed by
Deep River and the Township and directs that the vote of the electors in
both cases is not necessary.

By granting these applications, the Board has manifested its approval of
the customer re-payment arrangement as presented by the Company and
approved by the Town Council. However, the Board points out that barring
any external contribution and in the event that fewer customers than
expected contract for service, part of the loan could still be outstanding at
the end of the ten year period. If this occurs, the Company has indicated
that it would extend the term until the debt is repaid which produces an
unknown liability for the gas customers in Deep River.

This risk of non-payment at the end of the term is also a key issue for the
Company’s current customers and its shareholders. In fact, part of the
Company’s proposal was to include the loan in rate base. By following
this proposal, the risk of loss is primarily borne by the utility’s customers
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1.1.27

whereas, by disallowing the loan in rate base, the risk is primarily assumed
by the Company’s shareholders.

Because this apportionment of the loan is not a matter for this panel of the
Board and will more than likely become a contentious issue in the
Company’s next rate case, it will not accept the implied invitation of either
party to these proceedings to comment further on the proposal.
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2.0.1

2.0.2

COSTS AND COMPLETIONS OF THE PROCEEDINGS

No party requested costs for this portion of the hearing and therefore no
order will made in that regard. Insofar as the Board’s costs are concerned,
they shall be paid by the Company upon receipt of the Board’s Cost Order

- and invoices in that regard.

The conditions of approval attached to and forming part of this Decision -
with Reasons shall form part of the Order giving effect to the Board’s
Decisions in this regard and the approval granted thereby is conditional
upon the said conditions being properly fulfilled by the Company.

ISSUED at Toronto June 28, 1991,

Richard R. Perdue
Presiding Member

QW@B&

C. William W. Darling
Member
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a)

b)

c)

d)

e)

Proposed Conditions of Approval
Leave to Construct NPS 4 Line - E.B.L.O. 231

Subject to Condition (b), Consumers shall comply with all
undertakings made by its counsel and witnesses, and shall construct
the transmission line and shall restore the land according to the
evidence of its witnesses at this hearing.

Consumers shall advise the Board’s desi gnated representative of any
proposed material change in construction or restoration procedures
and, except in an emergency, Consumers shall not make such
change without prior approval of the Board or its designated
representative. In the event of an emergency, the Board shall be
informed forthwith after the fact.

Consumers shall furnish the Board’s designated representative with
every reasonable facility for ascertaining whether the work has been,
and is being, performed in accordance with the Board’s Order.

Consumers shall file with the Board’s designated representative,
notice of the date on which the installed transmission line is
pressure tested within one month after the test date.

Both during and after the construction, Consumers shall monitor the
effects upon the land and the environment, and shall file ten copies
of a final moﬁitOring report in writing with the Board. The final
monitoring report shall be filed within 15 months of the in-service
date.

The final monitoring report shall describe the implementation of
Conditions (a) and (b), if any, and shall include a description of the
effects noted during construction and the actions taken or to be
taken to prevent or mitigate the long-term effects of the construction
upon the land and the environment. This report shall describe any
outstanding concerns of landowners. .



g)

h)

i)

)

k)

D

-2-

The final monitoring report shall describe the condition of the
rehabilitated right-of-way. The results of the monitoring programs
and analysis shall be included and recommendations made as
appropriate. Further, the final report shall include a breakdown of
external costs incurred to date for the authorized project, with items
of cost associated with particular environmental measures
delineated and identified as pre-construction related, construction
related and restoration related. Any deficiency in compliance with
undertakings in paragfaph (a) shall be explained.

Consumers shall give the Board’s designated representative and the
Chairman of the Ontario Pipeline Coordinating Committee ("OPCC")
10 days written notice, in advance of the commencement of the
construction of the transmission line.

Consumers shall file with the Board's designated representative "as-
built" drawings of the transmission line; such drawings shall
indicate any changes in route alignment.

Within 12 months of the in-service date, Consumers shall file with
the Board a written Post Construction Financial Report. The Report
shall indicate the actual capital costs of the project and shall explain
all significant variances from the estimates adduced in the hearing.

The Leave to Construct granted herein terminates 12 months from
any Board order authorizing Leave to Construct.

Consumers shall designate one of its employeés as project engineer
who will be responsible for the fulfilment of undertakings on the
construction site. Consumers shall provide the name of the project
engineer to the Board. Consumers shall prepare a list of the
undertakings given by its witnesses during the hearing and will
provide it to the Board for verification and to the prbject engineer
for compliance during construction.



m)

n)

0)

-3-

Where properties or structures exist within 200 metres of the
pipeline and blasting is necessary, Consumers shall:

i) use restricted blasting techniques by ensuring that all charged
areas are covered with blasting mats to eliminate fly rock;

ii) have the vibrations from blasting operations monitored and
measured by a vibration measurement specialist;

iii)  notify all property owners within 200 metres of the easement
of the proposed blasting in writing one week prior to the
blasting and confirmation (if necessary) of the actual day or
days on which blasting will occur;

iv)  have buildings within 200 metres of the easement checked by
an independent examiner before and after operations to
check for problem areas. ‘ |

Where blasting is required, the well condition and water quality of
all wells within 30 metres of the pipeline shall be tested before and
after blasting operations.

Commencing on the anniversary date of the loan, Consumers Gas
shall file annually with the Board a revised schedule of the forecast
amortization of the Deep River loan similar to M2.3.1. In addition
Consumers Gas shall also provide a schedule showing the actual to
forecast number of residential and commercial customer attachments

. to date and the funds received from these customer classes.
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COURT OF APPEAL FOR ONTARIO

LASKIN, BORINS and JURIANSZ JJ.A.

BETWEEN:

)
| )
NATURAL RESOURCE GAS ) Alan Mark and Jennifer Teskey for
LIMITED ' ) the appellant
)
Appellant )
-and - )
)
ONTARIO ENERGY BOARD ) Glenn Zacher for the respondent
)
)
Respondent )

) Heard: April 28,2006

On appeal from the order of the Divisional Court dated April 21, 2005.

JURIANSZ J.A.:
I. Introduction

[1]  Natural Resource Gas Limited (“NRG”) appeals from a decision of the Divisional
Court dated April 21, 2005, dismissing its appeal of the Review Decision of the Ontario
Energy Board (the “OEB”) dated -April 19, 2004.

[2] NRG purchases gas from producers and distributes it to its customers at rates
regulated by the OEB. Because of an accounting error, NRG had unrecorded costs of
purchasing gas in the amount of $531,794 during the period from October 1, 2002 to
December 31, 2003. Had these costs been recognized, they would have been passed on
to NRG’s customers in the normal course. After an initial unsuccessful application, NRG
made a second application to the OEB on January 20, 2004 in which it sought
authorization to record the unrecorded costs as a debit as of January 1, 2004 and an order
allowing the recovery of the unrecorded costs by increasing its rates over a twelve month
period commencing May 1, 2004. The OEB’s Review Decision on that application is the
subject of this appeal.

2006 CanLil 24440 (ON CA)
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[3] Inthat decision, the OEB found the unrecorded costs were material and had been
prudently incurred and therefore NRG should be permitted to recover them. The OEB
also decided that NRG'’ s recovery of the costs would be deferred over three yearsto
minimize rate volatility to customers. Then, in what givesrise to this appeal, the OEB
went on to decide that NRG would not be allowed to recover any of its regulatory costs
or the interest charges associated with the deferral of the recovery of the unrecorded
Costs.

[4] NRG contends that the interest and regulatory expenses result not from the
accounting error but from the OEB'’ s decision to defer recovery the unrecorded costs.
NRG submits that since the OEB decided that the unrecorded costs were prudently
incurred, it follows that the expenses that are associated with the OEB’ s decision to defer
recovery are also prudently incurred. NRG asserts that as a matter of law it would not be
“just and reasonable” to deny their recovery.

[5] | would dismissthe appeal because the OEB's decision satisfies the applicable
standard of review: reasonableness.

Il Issueson Appeal
1. What isthe standard of review that applies to the OEB’s decision?

2. Did the OEB commit reversible error by denying NRG recovery of its regulatory
costs and interest charges?

1l Standard of Review

[6] TheDivisional Court applied a standard of reasonableness: “[I]n view of the lack
of aprivative clause, the OEB’ s disposition attracts at |east a standard of reasonableness.’
NRG submits the Divisional Court erred and that the proper standard of review of the
OEB’sdecision in this case is correctness.

[7]  Intwo recent decisions, Graywood Investments Ltd. v. Toronto Hydro-Electric
System, [2006] O.J. No. 2030 (C.A.) and Enbridge Gas Distribution Inc. v. Ontario
(Energy Board), [2006] O.J. No. 1355 (C.A.), this court has considered the standard of
review of decisions of the OEB.

[8] InEnbridge, whilethe result did not turn on the standard of review, Doherty JA.
did note (at para. 17) that the OEB had advanced a “forceful argument that the standard
of review should, at the highest, be one of reasonableness’.

[9] In Graywood, MacPherson J.A. recognized the expertise of the OEB in general (at
para. 24):

2006 CanLll 24440 (ON CA)
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First, the OEB is a specialized and expert tribunal dealing
with a complicated and multi-faceted industry. Its decisions
are, therefore, entitled to substantial deference.

[10] Inorder to take this case outside the application of this general conclusion, NRG
must establish that the nature of the question in dispute and the relative expertise of the
OEB regarding that question are different in this case than in Graywood.

[11] Graywood concerned a dispute as to whether the parties had agreed that Toronto
Hydro would install an electricity distribution system in a Graywood building project
before November 1, 2000. This case concerns whether the OEB’ s decision to deny
recovery of certain regulatory and interest expensesis “just and reasonable”. | am
satisfied the nature of these questionsis sufficiently different that it is necessary to
address the standard of review that appliesin this case afresh. That Graywood was not
available to the parties when this case was argued provides additional reason to do so.

[12] Determining the applicable standard of review requires a pragmatic and functional
consideration of four factors:
1) the existence of a privative clause;
i) the expertise of the tribunal;
i) the purpose of the statute as awhole, and the provision in particular; and
iv) the nature of the question in dispute.
Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1
S.C.R. 982, at paras. 29-38.

[13] Thesefactors, in my view, need not be analysed separately or in any particular
order. | address all four factorsin the following general discussion

[14] The OEB derivesits authority from the Ontario Energy Board Act, 1998, S.O.
1998, c.15, Sched. B (the “Act”).

[15] The objectives of the OEB with respect to gas regulation are set out in section 2 of
the Act:

2. The Board, in carrying out its responsibilities under this or
any other Act in relation to gas, shall be guided by the
following objectives:

1. To facilitate competition in the sale of gasto users.

2006 CanLll 24440 (ON CA)
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2. To protect the interests of consumers with respect to
prices and the reliability and quality of gas service.

3. To facilitate rational expansion of transmission and
distribution systems.

4. To facilitate rational development and safe
operation of gas storage.

5. To promote energy conservation and energy
efficiency in a manner consistent with the policies of
the Government of Ontario.

5.1 To facilitate the maintenance of a financially viable
gas industry for the transmission, distribution and
storage of gas.

6. To promote communication within the gas industry
and the education of consumers. 1998, c. 15, Sched. B,
s.2; 2002, c. 23, 8.4 (2); 2003, c. 3, s. 3; 2004, c. 23,
Sched. B, s. 2.

[16] The OEB also has a broad rule-making regulatory jurisdiction:
44.(1) The Board may make rules,

(a) governing the conduct of a gas transmitter, gas distributor
or storage company as such conduct relates to its affiliates;

(b) governing the conduct of a gas distributor as such
conduct relates to any person,

(1) selling or offering to sell gas to a consumer,

(i)  acting as agent or broker for a seller of gastoa
consumer, or

(iii)  acting or offering to act as the agent or broker
of a consumer in the purchase of gas;

(c) governing the conduct of persons holding a licence issued
under Part I'V; :

2006 CanLll 24440 (ON CA)
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(d) establishing conditions of access to transmission,
distribution and storage services provided by a gas
transmitter, gas distributor or storage company;

(e) establishing classes of gas transmitters, gas distributors
and storage companies; '

(f) requiring and providing for the making of returns,
statements or reports by any class of gas transmitters, gas
distributors or storage companies relating to the transmission,
distribution, storage or sale of gas, in such form and
containing such matters and verified in such manner as the
rule may provide; -

(g) requiring and providing for an affiliate of a gas
transmitter, gas distributor or storage company to make
returns, statements or reports relating to the transmission,
distribution, storage or sale of gas by the gas transmitter, gas
distributor or storage company of which it is the affiliate, in
such form and containing such matters and verified in such
manner as the rule may provide;

(h) establishing a uniform system of accounts applicable to
any class of gas transmitters, gas distributors or storage
companies;

(i) respecting any other matter prescribed by regulation.
1998, c. 15, Sched. B, s. 44 (1).

[17] The provision in issue is s. 36 of the Act. It prohibits a gas distributor from selling
gas or charging for its distribution except in accordance with an order of the OEB and
provides that the OEB is not bound by the terms of the contract. It authorizes the OEB to
approve or fix “just and reasonable rates” for the sale, transmission, distribution and
storage of gas. It allows the OEB, in approving or fixing just and reasonable rates, to
adopt any method or technique that it considers appropriate. At the time it provided in
part:

36 (1) No gas transmitter, gas distributor or storage company
shall sell gas or charge for the transmission, distribution or
storage of gas except in accordance with an order of the
Board, which 1s not bound by the terms of any contract.
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(2) The Board may make orders approving or fixing just and
reasonable rates for the sale of gas by gas transmitters, gas
distributors and storage companies, and for the transmission,
distribution and storage of gas.

(3) In approving or fixing just and reasonable rates, the Board
may adopt any method or technique that it considers
appropriate.

1 [18] Ttis clear that the Act constitutes the OEB as a specialized expert tribunal with the
broad authority to regulate the energy sector in Ontario. In carrying out its mandate, the
OEB is required to balance a number of sometimes competing goals. On the one hand, it
is required to protect consumers with respect to prices and the reliability and quality of
gas service, but on the other hand, it is to facilitate a financially viable gas industry. The
legislative intent is evident: the OEB is to have the primary responsibility for setting gas
rates in the province. ’

/K [19] The Act does not contain a privative clause. Section 33 provides a right of appeal
to the Divisional Court from an order of the OEB “only upon a question of law or
jurisdiction”.

[20] NRG would characterize the question at issue as one of law, namely, the definition
of the phrase “just and reasonable” as used in section 36 of the Act. NRG submits that,
properly interpreted, the words “just and reasonable” require that a utility be allowed to
recover all its legitimate, prudently incurred costs. NRG argues that the OEB, having
found that the unrecorded costs were prudently incurred but not initially recognized
because of an accounting error, cannot disallow interest costs that result not from the
accounting error, but from the OEB’s decision to defer recovery over three years.

[21] The OEB suggests that the question is one involving the manner in which the OEB
exercised its discretion in fixing NRG’s rates.

[22] The Divisional Court described the nature of the question in this way:

The question before the Board was therefore not simply
whether recovery of costs prudently incurred should be
allowed, as the appellant characterized it. The matter was
compounded by the added issue of how to deal with the
accumulation of costs caused by the appellant’s inadvertence.
The Board determined that customers must pay the prudently
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incurred unrecorded costs of the appellant, but the impact of
recovery of the accumulated total should be ameliorated by
allowing recovery over three years. The accumulated cost of
the time over which recovery from customers would be
required and the appellant’s regulatory costs ... must be borne
by the appellant. That issue was not a question of law but one
involving fact-finding, policy considerations, rate-setting
expertise, and law.

[23] Iagree. While the question does involve the meaning of the phrase “just and
reasonable”, it requires the application of that phrase to the particular and unusual facts of
this case. The question is one of mixed fact and law and involves policy considerations
as well. The OEB possesses greater expertise relative to the court in determining the
question. '

[24] Consequently, I conclude that the OEB’s decision is reviewable on a standard of
reasonableness.

IV Is the Decision in This Case Reasonable?

[25] The Supreme Court of Canada, in Law Society of New Brunswick v. Ryan, [2003]
S.C.R. 247, explained (at 270) what the reasonableness standard requires of a reviewing
court:

A decision will be unreasonable only if there is no line of

analysis within the given reasons that could reasonably lead

the tribunal from the evidence before it to the conclusion at

which it arrived. If any of the reasons that are sufficient to

support the conclusion are tenable in the sense that they can

stand up to a somewhat probing examination, then the

decision will not be unreasonable and a reviewing court must

not interfere.

[26] NRG submits that, as a matter of law, rates that deny utilities recovery of their
legitimate prudently incurred costs cannot be “just and reasonable”. Rates must be “just
and reasonable” to utilities as well as to consumers. Utilities cannot be expected to
provide service if they are not allowed to recover their costs and a fair return.

[27] NRG relies on the decision of the Federal Court of Appeal in TransCanada
Pipelines Limited v. National Energy Board, [2004] F.C.J. No. 654 (C.A.). Under its
governing legislation, the National Energy Board’s authority to determine just and
reasonable tolls, like that of the OEB, is not limited by any statutory directions.
Rothstein J.A. indicated that the impact on customers or consumers could not be a factor
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in the determination of the utility’s cost of equity capital. However, any resulting
increase could be so significant that it would be proper for the Board to phase in the tolls
over time provided there was no economic loss to the utility. He said (at para. 43), “In
other words, the phased in tolls would have to compensate the utility for deferring
recovery of its cost of capital.”

[28] Ido notread the OEB's decision to be inconsistent with the proposition that a
utility must be allowed to recover all of its prudently incurred costs. The OEB, upon
concluding that the unrecorded gas costs had been prudently incurred, allowed NRG to
recover them. However, the OEB did not accept the premise of NRG’s position on this
appeal — that if the unrecorded gas costs were prudently incurred, it must logically
follow that the regulatory costs to recover them and the interest costs associated with the
deferral of their recovery were also prudently incurred. Rather, the OEB found the
accumulation of these costs was attributable to NRG’s failures to properly record them
and to discover its error promptly:

We are surprised and disappointed with the time that it took
NRG to realize that its PGCV A mechanism was incorrect,
which exposed the utility and its customers to unnecessary
risk and created a difficult situation for the customers and the
Board. However, we accept that the misrecording was the
result of error, not a purposeful action by NRG.

[29] The OEB went on to observe:

Had NRG recorded the gas cost variances properly in the
PGCVA, the present conundrum would have been avoided.

... we find the NRG’s error has resulted in a substantial and
avoidable accumulation of potential customers’ charges,
through no fault of the customers.

[30] = These factual findings of the OEB are not open to question on appeal. In light of
these findings, the OEB said, “[W]e must therefore look for a balance”. The OEB struck
that balance in the following terms:

Considering the need for NRG to recover its prudently
incurred unrecorded gas costs and mitigating the impact on
customers, as well as not creating undue inter-generational
inequity, we find that a reasonable balance is recovery of the
$531,794 amount over a three year period, in equal portions,
without interest.
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[31] The OEB went on to say that NRG could not recover its regulatory costs incurred
in the proceeding.

[32] Onmy reading, the OEB took the view that NRG’s regulatory costs were not
prudently incurred. That view is reasonable. But for NRG’s accounting error and the
delay in recognizing it, NRG would not have had to incur costs to seek and obtain the
OEB’s decision to permit recovery of the unrecorded costs.

[33] NRG emphasizes that it did not seek recovery of any interest charges from the
time the costs were not recorded to the date of the OEB’s decision finding the costs to
have been prudently incurred. Therefore it submits that the interest charges it claims are
the direct result of the OEB’s decision to rate-smooth and not of NRG’s accounting error.

[34] Inmy view, it was open to the OEB to consider the underlying as well as the direct
cause of the interest charges. The OEB said, “It is also our view that customers should
not be burdened by any interest charges that would not have accrued had the customers
been presented with the appropriate timely billing”. While the interest charges directly
result from the OEB’s decision to defer their recovery, the OEB would not have faced the
situation that prompted that decision “had NRG recorded the gas costs variances
properly” and there had been no “substantial and avoidable accumulation of potential
customers’ charges”. Rather, the “present conundrum could have been avoided”.

[35] The line of analysis from the OEB’s findings of fact to the conclusion it reached is
reasonable. It's balancing of the various considerations and interests before it lies at the
heart of its function and expertise. Its reasons withstand a probing analysis.

V Disposition
[36] Iwould find that the OEB’s decision was reasonable and dismiss NRG's appeal.

[37] The parties indicated they would make efforts to resolve the issue of costs. If they
are unable to do so they make written submissions through the court’s senior legal
officer.

“R.G. Juriansz J.A.”
“T agree J. Laskin J.A.”
“I agree S. Borins J.A.”

RELEASED: July 21, 2006
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4, LEGAL, MATTERS

Introduction

4.1 This chapter deals with the three main legal

issues and proposals for legislative change.

4/1
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Part B Compelling Service and_Approval of

Contracts
Introduction
4.57 The 1isstes "in this section are whether the

Board has the jurisdiction to order that LDCs
provide a given service and to approve con-

tracts.

4,58 The Board dealt with these issues in the Interim
Decision in paragraphs 9.107 to 9,112 and 9.24
to 9.,30. The Board held that rates include
more than monetary terms and include many
conditions of service. The Board has the juris-
diction to determine or approve any term of a
contract which is directly or indirectly rate-
related. The Board found that it had the
jurisdiction to review the terms of any trans-
portation contract to ensure that the contracts
were not imprudent or contrary to the public
interest. The Board did not decide whether it
had the power to order sgervice at that time
because there were no instances where such an

issue had arisen. However, the Board d4id

state, at para. 9.112:

... that the overall scheme of the
legislation in Ontario impliecitly
confers on it the Jurisdiction to
require service to a customer that
qualifies for such service.

4/22
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The Board's Opinion

4.59% The Board finds that it has the power to compel
the provision of services by an LDC to any
qualifying customer, including entry into a
Board-specified contract. This is part of the
inherent jurisdiction which the Board has as a

regulator of gas monopolies.

4,60 It is also the opinion of the Board that it can

require Board approval of contracts between an

LDC and any other person, both as a prerequisite

to entry and ex post. Any contract between an

LDC and another party for the sale, transmis-

sion, storage, or metering etc. of gas affects

“ the costs and revenues of the LDC; the Board
: finds that such contracts are reviewable through

. . the Board's power to determine just and reason-

able rates.

4,61 To suggest that the Board can review rate terms
but not other conditions of service 1is to
ignore the fact that they are two sides of the
same equation. The Board cannot review the

- fairness of prices charged unless it can review
the level and nature of service provided.
similarly, the Board cannot review the degree
to which monopolists are fulfilling their
public stewardship unless it can review dis-
criminatory practices of LDCs between their
customer classes or customers within a class.

™ 4/23
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-
4.62 This concern is accentuated because LDCs are l_
now competing with brokers for sales as well as
controlling services essential to successful f
brokerage sales or direct purchases. The Board, -
as part of its inherent public interest juris- [;
diction,- must be able to review and compel
adjustments to the conduct of LDCs in their "
position of dominance. =
Why the OEB May Compel Service and Approve Contracts {:

=1

4.63 The Board's opinion is that it has the Jjuris-
diction to compel service by a LDC which
refuses to co-operate with a broker or direct

=

[

purchaser, and to require Board approval of
contracts, is based upon:

1

[} The OEB Act providing the mechanisms to
accomplish this role,
[} The doctrine of jurisdiction by necessary .
implication; i
1.
o The inherent role of a regulator;

The role of the OEB in Ontario;

The Mechanisms to Approve Contracts and Compel
Service .

[ T St B S

4.64 The first factor leading this Board to find
that it has the Jjurisdiction necessary to

1

approve contracts and compél service is that

=

the Board can utilize its existing powers to

Do O

4/24
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effect the necessary regulation within the

present statutory framework.

4,65 The Board will not at this time attempt to
decide the issue of how it will carry out and
enforce {ts power to approve contract terms or
compel service, The Board will decide each

case on the facts as they arise,

4.66 The Board has the power to set just and reaso-
nable rates under section 19. The Board may
initiate a review of the rates of a LDC under
subsection 19(12) of the OEB Act. This power
to set rates includes all non-monetary but
rate-related terms of service. Section 16 of

the OEB Act allows the Board to attach whatever

terms and conditions it considers proper in the
exercise of its Jurisdiction. This could
include the requifements of information filing,
contract approval or entry into service con-
tracts on a fair basis. The Board considers
all terms of service to be rate-related,
Therefore, should a LDC discriminate in the
provision of services at reasonable rates, the
Board would have the power to set rate/service
combinations which the LDC must provide. Any
rate order could be made conditional upon the
LDC following procedures which the Board set
out. The Board could also f£ix rates and corres-
ponding terms of service to facilitate the
provision of services to a broker or direct

4/25
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purchaser who cannot reach an agreement with an
LDC upon application to the Board.

4,67 Board orders are enforceable under the OEB Act
and the Statutory Powers Procedure Act, R.S.0. i

1980, .¢. 484. Violation of an order could lead
to the revocation of the LDC's ability to charge
rates for its services or to an injunction to ~-
force the provision of those services. It is
also an offence under section 34 of the OEB Act
to contravene any provision of that Act or any
Board order.

Jurisdiction by Necessary Implication

4.68 The doctrine of 'Jjurisdiction by necessary ‘
‘ implication is explained in 36 Halsbury 3rd e
ed., page 436, para. 657:

The powers conferred by an enabling -
statute include not only such as are '
expressly granted but also, by impli- -
cation, all powers which are reason-

ably necessary for the accomplishment -
of the object intended to be secured.

4.69 This doctrine has been applied in Canada to i
ensure that regulatory tribunals have the —
jurisdiction necessary to accomplish their

mandates. [

4.70 In Re Interprovincial Pipeline Ltd. and National t

Energy Board (1977), 78 D.L.R. (3@) 401, the

4/26 ' [
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Federal Court of Appeal had to decide whether \
an NEB oréer for the production of documents
was within the NEB's jurisdiction, although the
NEB did not have express statutory authority to
make the order. The Court looked beyond the
exact words of the statute to its purpose. It
found that the necessary Jjurisdiction to make
such an order ought to be implied since such an
order was clearly in furtherance of the
legislative purpose and was necessary to enable

the Board to function.

4.71 This same doctrine of jurisdiction by necessary

implication was pleaded by the successful

parties in Re Canadian Broadcasting League and
Canadian Radio-Television Commission et al
(1982), 138 D.L.R. {34) 512. Here the Federal
Court of BAppeal accepted the argument that

despite the absence of a statutory provision
enabling the CRTC to regulate rates of cable
companies, the authority to do so should be
found to exist as a natural and necessary part
of the CRTC's control of a monopoly in order to

achieve the legislative objectives.

4.72 In Ref. Re National Energy Board Act (1986), 19
Admin. L.R. 301 (F.C.a.), it was argued that
the NEB had jurisdiction by necessary impli-

cation to award costs. In rejecting the sub-
mission, the Court imposed two limitations on
the doctrine. First, it must be a matter of

4/27
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necessity that the Jjurisdiction exist for the e

regulator to aécomplish the legislative purpose. N

This qualification is not met if the tribunal. —

can and has accomplished this purpose without :

this Jjurisdiction. Second, the jurisdiction !
sought must not be jurisdiction to do an act -
which Parliament clearly addressed its mind to, ]—_

as would be indicated ‘by past conduct, since to .

do so, would be to usurp the function of i

Parliament. . —

4.73 The doctrine of Jurisdiction by necéssary \
implication should be implied when: ..
-

o the jurisdiction sought is necessary to N
accomplish the objectives of the legis-
lative scheme and 1is essential to the -
Board fulfilling its mandate; -

[ the enabling act fails to explicitly grant -
the power to accomplish the legislative L
objective; .-

o the mandate of the Board is sufficiently
broad to suggest a legislative intention [
to implicitly confer jurisdiction;

o the jurisdiction sought must not be one -
which the Board has dealt with through use &
of expressly granted powers, thereby show- L
ing an absence of necessity; and

1M
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1

o the Legislature did not address its mind
to the issue and decide against conferring
the power upon the Board.

The Inherent Role of a Regulator

4,74 The third factor upon which the Board's ability
to compel service and approve contracts 1is
based is the inherent role of a regulator.
This underlies the invocation of the doctrine
of jurisdiction by necessary implication to
ensure that the Board has the power to approve
contracts and compel service. This doctrine
attempts to ensure that a regulator with a
broad mandate will have the tools to fulfill
that mandate.

4,75 The role of the modern regulatory tribunal
evolved from common law courts which enter-
tained claims of impro?er conduct by common
carriers, Canadian jurisprudence Trecognizes
the obligations of a common carrier or provider

of a utility service.

4.76 In Red Deer v. Western General Electric (1910),
2 A.L.R, 145 at 152 (Alt, S.C.) the court

stated, after reviewing the common law prin-

ciples relating to common carriers, that:

... there is an implied obligation
upon the franchise holder to render

4/29
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such services or supply such commodi-
ties on . request and without unfair

discrimination to every inhabitant i
who is ready and willing to pay in -
advance therefor, and whose place at

which the obligation is required to l
be performed lies along the 1line of ’

the franchise holder's operations, -
and who accords to the franchise .
holder all reasonable facilities to ;

admit of the convenient performance N
of the obligation. That, in my

opinion, |s the obligation in general A i
terms. .
4.77 Modern rate regulation developed from these {
common law principles. Technological advances .
resulted in more natural monopolies with larger e
scale operations to maximize efficiency. To :;
ensure that rates and services would be fair X
and reasonable and operate in the public inter- i
est, regulatory tribunals such as the OEB were -
constituted. }(“
4.78 Canadian jurisprudence has recognized the broad r

mandate which the modern regulator of utilities ~
has been given. For example, in Re T.A.S. 0
Communication Systems Ltd. and Newfoundland -
Telephone Company (1983), 2 D.L.R. (4th) 647 at o
649, the Newfoundland Court of Appeal summarized _
the purpose of modern regulatory schemes as _
follows: L

The Public Utilities Act [R.S.N, 19703], .

as with similar statutes in all other s

Canadian Jjurisdictions, was enacted ,)
4/30
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for the purpose of controlling and re-~
gulating companies providing essential
services ... in order to ensure that
those services are properly and fairly
provided to the public, and that the

charges for such services are fair and ///’
reascnable.

4.79 The role of the regulator is not simply to set
rates to provide a fair return after legitimate
costs of service. Rates must be set in relation
to the expected level and quality of service;
sérvice must be provided in a non-discriminatory
fashion.

4.80 As Webber stated in Principles of Public Utility 7
Regulation, at page 101:

. The grant of special privileges to
public service corporations imposed
upon them certain obligations and
public duties. They are required:

— (1) To supply reasonably adequate
facilities
{2) To render service on reasonable

terms
(3) To refrain from unjust dis-
crimination
-n The function of the state in utility

regulation is to prescribe rules that
will attain certain objectives.

| (1) The insurance of fair remunera-
.- tion to private property used in
the public service

The prevention of extortion

The securance of substantial
equality  of treatment under
. similar circumstances

——
w N
~—
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4.81

4.82

(4) The promotion of public safety,
good order, and convenience

Webber further stated, with the support of State

ex rel. Wood v, Consumers' Gas Trust (1901) 61
Ne 674, that:

The common and equal right of the
public to reasonable service at
reasonable compensation governs all
situations where public service 1is
involved, No statute is deemed neces-
sary to aid the courts in holding
such tc be the law.

Webber 1is supported by other authorities on
regulatory law such as Jones, Cases and
Materials on Regulated Industries (2nd eq,
1976} at page 288, and A.J.G. Priest in his
work, Principles of Public Utility Regulation

(1969}, concerning the service obligation
(pages 227-46) and the prohibition against
discrimination (page 285 and pages 300-311).

The Reole of the OEB

The public interest mandate given to the Beard
in the OEB Act is the fourth factor which leads
this Board to conclude that it can compel
service and approve contracts. This mandate is
premised on a legislative intention to grant
the Board the necessary jurisdiction to regulate
the natural gas industry in Ontario.

DoclID: OEB: 1134W-0
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4.84 Section 64 provides that the OEB Act prevails
in the event of a conflict with any general or

special Act. Section 13 grants the Board the
power to determine all questions of fact and
law within its jurisdiction (subsection 1) and
graﬁts the Board exclusive Jjurisdiction over
all matters in which it has jurisdiction (sub-
section 6). The legislative intent was to
create an administrative, regulatory and adju-
dicative tribunal to oversee the energy
industry, particularly the natural gas industry,

in Ontario.

4.85 This broad mandate was discussed in Union Gas
v. Dawn (supra); the Divisional Court stated at
page 625:

... it is clear that the Legislature
intended to vest in the Ontario Energy
i Board the widest powers to control the
i supply and distribution of natural gas
to the people of Ontario “in the public
interest" and hence must be classified
as special legislation.

and, at page 622:

In my view this statute makes it
-- crystal c¢lear that all matters relat-
ing to or incidental to the produc-
tion, distribution, transmission or
storage of natural gas, including the
setting of rates, location of lines
and appurtenances, expropriation of
necessary lands and easements, are

4733
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under the exclusive jurisdiction of ~
the Ontario Energy Board ...

1

These are matters that are to be con-
sidered in the light of the general
public interest and not local or paro- e
chial interests.

In the. final analysis, however, it isg

—
the Energy Board that is charged with H
the responsibility of making a deci- =
sion and issuing an order 1in the
public interest. m

4.86 The Ontario Divisional Court in Re Ontario Energy .

Board (1985), 51 0.R.(2d) 333 at 336 stated:

The jurisdiction of the Ontario Energy ;
Board is very broad. It is charged ~
with the regulatory and quasi-judicial
functions covering the entire field of

energy within the Province of Ontario. —
4,87 This broad mandate and jurisdiction have not -
been disputed in the courts, The cases of Re -
Kimpe and Union Gas [Ltd. (1985), 52 O.R. 112 _
and Re Ontario Energy Board (1985), 51 O.R. 333 .

were cited to thevBoard.és examples of how the
courts have limited the Board's jurisdiction to -
powers expressly delineated in the OEB Act. 1In fu
the opinion of the Board, these decisions limit -
the Board's jurisdiction where the Legislature r
has clearly directed its mind to the issue and =
decided to withhold a procedural power from the -
OEB. The procedural powers withheld in these —
7
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two cases were not essential to the accomplish- i
ment of the Board's mandate.

. 4.88 The Board finds that the powers to compel
. service and approve contracts, are essential to
the Board's mandate as a regulator and are not
matters explicitly addressed by the Legislature..

4.89 It has Dbeen suggested to the Board that the
existence of section 22 of the OEB Act, which
allows the Board to compel storage service and
to approve storage contracts, and section 54 of
the PU Act, which allows a person to apply to a
court to order an LDC or nrunicipally-owned
utility to supply gas, shows that the Legis-
lature directed its mind to whether the Board
should have the ability to compel service and
approve contracts. In the opinion of the Board,
this is not indicative of a legislative inten-
tion to preclude the Board.

4.90 When the legislative scheme was enacted it was
not foreseen that brokers and direct purchasers
would place new demands on the regulatory
scheme. The relationship between these parties
and LDCs raises the possibility of discrimina-
tory praétices or abuse of dominance., Notwith-
standing that the Legislature did not address
its mind to this possibility, it is necessary
that the public interest be served.
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GRAYWOOD INVESTMENTS LIMITED
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TORONTO HYDRO-ELECTRIC SYSTEM
LIMITED and ONTARIO ENERGY
BOARD

F.J.C. Newbould, for the Toronto Hydro-
Electric System Limited

Defendants
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HEARD: May 14, 2003

Hoy J.

[1] This is a motion by the defendant Toronto Hydro to dismiss the plaintiff
Graywood's claim pursuant to Rule 21.02(3)(a) and (d) and Rule 25.11.

[2] With respect to Rule 21.01(3)(a), Hydro says the Ontario Energy Board (the
“OEB” or the “Board”) has exclusive jurisdiction over the subject matter of the claim and

that therefore this court does not have jurisdiction.

[3] With respect to Rules 21.01(3)(d) and 25.11, Hydro points to an application for

judicial review made by Graywood seeking essentially the same relief as in this action
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and argues that the continuation of this action, in the face of such application, amounts

to abuse of process.
Background

[4] As part of the new regime for the regulation of Ontario energy markets and the
participants therein, the OEB published a Distribution System Code. The Code applies
to all electricity distributors, including Hydro, and compliance with the Code is a
condition of their licences. Charges under the Code are less than the rates in effect
under the old regime. The OEB issued a “grandfathering” decision (the “Code
Decision”), declaring that the Code did not apply to projects, “that are the subject of an
agreement entered into before November 1, 2000.” The OEB’s Code Decision did not
specify that the “agreement” had to be in writing or that it needed the address to

address the installation as well as the design aspects of the project.

[5] Graywood is a land developer. In November of 1999, Graywood sent Hydro
engineering drawings in respect of its project. Graywood paid a deposit in 1999 and

Hydro provided underground electrical design services for the project.

[6] Hydro was of the view that it had an agreement with respect to Graywood’s
project before November, 2000 within the meaning of the Code Decision and that
Graywood was therefore not entitled to the lower Code rates with respect to the
installation of the system at the project. Graywood argued that it did not have a formal
written agreement with Hydro prior to November 1, 2000 and pointed to the fact a
written agreement dealing with the installation component of their arrangement was not

signed until November 8, 2000.
[7] Graywood paid the “old rates” under protest.

[8] Graywood asked the OEB to determine that Hydro was contravening its licence
and issue an order to Hydro under the Ontario Energy Board Act, S.O. 1998, c.15 (the
“Act) requiring it to comply with the Code.
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[9] The OEB was made aware of Hydro’s and Graywood’s respective positions, but

the hearing Graywood sought was not held.

[10] On July 25, 2001, the OEB wrote to counsel for Hydro and advised that it had
found that an agreement with respect to the project in question had been entered into
prior to November 1, 2000, that Hydro was not required to comply with the requirements
of the Code with respect to the project and that it would therefore not issue the

requested compliance order.
[11] Graywood commenced this action on November 14, 2001, seeking

(1) a declaration that Graywood and Hydro did not enter into an
agreement “for the installation of an underground electrical
distribution system” at the project prior to November 1, 2000;

(2) adeclaration that the Code applies in respect of the Project; and

(3) return of the excess of payments made the old rates over the new
Code rates and an accounting.

[12] Graywood subsequently made application for judicial review of the OEB’s July
25, 2001 decision. The grounds for the application included that the OEB erred in
concluding that an “agreement” existed and breached Graywood’s right to procedural

fairness. The application is pending.
Exclusive Jurisdiction

[13] | am satisfied that the OEB has exclusive jurisdiction over the issues raised in

this action and that this action should therefore be dismissed.
[14] Pursuant to section 19(6) of the Act,

The Board has exclusive jurisdiction in all cases and in respect of all
matters in which jurisdiction is conferred on it by this or any other Act.
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[15] Section 75(1) of the Act provides that if the OEB is satisfied that a licensee is
contravening or is likely to contravene its licence, the OEB may order the licensee to

comply with its licence.

[16] The requested determination that Hydro was contravening its licence required
the OEB to determine whether there was an agreement between Graywood and Hydro
prior to November 1, 2000 within the meaning of the Code Decision. Jurisdiction to
make that specific determination, likely one of mixed law and fact, was necessarily
conferred on the OEB as part of its process of determining whether it was satisfied that

Hydro had contravened or was likely to contravene its licence.

[17] Graywood argued that because the OEB did not hold a hearing prior to making
its decision that there was an “agreement” and Hydro was therefore not in breach of its
licence, and because the OEB issued its decision by way of letter, and not by formal
order, it did not have exclusive jurisdiction. Graywood point to sections 19(1), 19(2) and

21(2) of the Act, which provide as follows:

19(1) The Board has in all matters within its jurisdiction authority to hear
and determine all questions of law and fact.

(2) The Board shall make any determination in a proceeding by order...

21(2) Subject to any provision to the contrary in this or any other Act, the
Board shall not make an order under this or any other Act until it has held
a hearing...

[18] Graywood argues that the OEB only has exclusive authority to determine
questions of law and fact in the context of a hearing.

[19] The OEB’s position was that Graywood’s request to raised a compliance issue
and that a hearing was only required if, under s.75(1), it was satisfied Hydro
contravened or was likely to contravene its licence and as a result proposed to order
Hydro to comply with its licence.
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[20] While Graywood may well have grounds for its application for judicial review, it
appears clear that the OEB had exclusive jurisdiction to make the threshold
determination under s.75(1) and therefore to determine matters incidental to such
determination. | also note that section 19(6) speaks of exclusive jurisdiction in all
“matters”. there can be exclusive jurisdiction even though there is not a hearing or a

proceeding.

[21] It seems far more appropriate for the regulatory body which drafted the
somewhat imprecise language in issue to determine whether or not an arrangement

falls within its spirit and intent than this court.

Graywood’s Other Submissions

[22] Assuming that its argument that the OEB did not have exclusive jurisdiction
would succeed, and that it would establish that this court had concurrent jurisdiction,
Graywood argued that the matter at issue is essentially a private contractual dispute
between Graywood and Hydro, that the action does not constitute a collateral attack on
the jurisdiction of the OEB and that it should be entitled to seek relief on this contractual
dispute in this court. Given my finding that the OEB has exclusive jurisdiction, | will not
deal at length with these arguments. | will say, however, that the claims made in this
action appear to constitute a direct attack on the OEB’s findings and this matter can in
my view be distinguished from the cases of Rogers Cable T.V. Ltd. v. 373041 Ontario
Ltd. (1996), O.J. No. 2534 (Gen. Div.), varied by [1998] O.J. No. 5125 (C.A.), Garland v.
Consumer’'s Gas Co. (2001), 57 O.R. (3d) 127 (C.A)); [2002] S.C.C.A. No. 53 and
Muchmusic Network, a Division of CHUM Ltd. v. Coast Cable Vision Ltd., [1995} B.C.J.
No. 81 at 3-4, which Graywood cited.

Summary and Costs

[23] This action shall be dismissed pursuant to Rule 21.01(3)(a) on the ground that

this court does not have jurisdiction over the subject matter of the action.

2003 CanLll 45931 (ON SC)



Page: 6

[24] If the parties are unable to agree as to costs, Hydro may provide brief written
submissions as to costs, together with a draft bill of costs, prepared in accordance with
the costs grid and including particulars as to counsel’s year of call and actual hourly rate
on this matter, for my consideration within 14 days of the release of this endorsement.
Graywood may make brief written submissions to me within 10 days thereafter. Hydro

shall not be entitled to make reply submissions.

Hoy J.

Released: May 16, 2003
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MOLLOY J.:

REASONS FOR DECISION

A. INTRODUCTION

[1] Enbridge Gas Distribution (“Enbridge”) appeals from a decision of the Ontario Energy
Board (“the OEB” or “the Board") dated December 18, 2002.

[2] Enbridge is a gas distributor and a seller of gas to consumers, and as such is subject to
regulation by the OEB under the Ontario Energy Board Act, 1998, S.O. 1998, c. 15 (“the Act”).
The rates Enbridge is permitted to charge to its customers are fixed by the OEB, based on what
the OEB deems to be just and reasonable. The OEB must balance fairness to the consumer (in
terms of a reasonable price for gas) and fairness to Enbridge and its shareholders (in terms of a
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reasonable rate of compensation and profit). Generally speaking, Enbridge would be permitted
by the OEB to pass on its costs to the consumer, but only to the extent those costs were prudently
incurred.

[3] Prior to 1996, Enbridge shipped its gas through the TransCanada Pipeline System (“the
Trans Canada’). Between 1996 and 1999, Enbridge entered into a series of four agreements with
various entities to deliver some of its gas through aternate pipeline routes. These new routes
became operational in 2000 and proved to be more costly than the TransCanada route. In mid-
2000, Enbridge applied to the OEB for an increase in the rates it could charge to its customersin
2001 in order to reflect this increase in its supply costs. (The OEB referred to the four
agreements as Alliance 1, Alliance 2, Vector 1 and Vector 2, and for ease of reference | will do
the same.)

[4] The parties entered into a provisional settlement in 2000, which was conditional upon
various contentious issues being deferred to be argued at a subsequent Enbridge rates hearing.
As aterm of the settlement, Enbridge agreed to set up a “Notional Deferral Account” to record,
over a ten-month period, the differential between its actual costs for the Alliance/Vector lines
and its hypothetical costsif it had used the TransCanadaline.

[5] The next year, Enbridge applied for approval of its rates proposed for 2002. One of the
contentious issues still remaining to be resolved was whether the costs incurred by Enbridge with
respect to the Alliance and Vector lines were “prudently incurred”. That issue proceeded to a
full hearing before the Board in June 2002.

[6] The Board issued its decision on December 18, 2002. The Board found that Enbridge did
not act prudently in incurring the Alliance 1 and Alliance 2 costs and was therefore not permitted
to build those costs into the rates it charged. The Board found, however, that the Vector 1 costs
were prudently incurred and could be passed on. The Board deferred its consideration of the
Vector 2 costs. In the result, Enbridge was not permitted to recover $11 million in costs incurred
in respect of Alliance 1 and 2.

[7] The Act provides for an appeal to this court from the decision of the Board, but “only
upon a question of law or jurisdiction”: s. 33 (1) and (2). Enbridge argues on this appeal that the
Board erred in law by failing to apply the correct legal test in determining whether Enbridge
acted prudently at the time it entered into the two Alliance agreements. Specifically, Enbridge
submits that although the Board articulated the correct legal test, it fell into error when it was
influenced by the benefit of hindsight rather than confining itself to a consideration of prudence
based solely on circumstances that existed at the time the decisions in question were made.

B. THE PRUDENCE STANDARD

[8] Essentially, a utility is entitled to recover its prudently incurred costs. The test of
prudence was first developed in United States jurisprudence, but has since been widely accepted
in Canada: State of Missouri ex. rel. Southwestern Bell Telephone Co. v. Public Service
Commission of Missouri, 262 U.S. 276 (1923) at 289; British Columbia Electric Railway Co.
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Ltd. v. British Columbia (Utilities Commission), [1960] S.C.R. 837 at 854; Transcanada
Pipelines Ltd. v. Canada (National Energy Board), [2004] F.C.J. No. 654 (C.A.) at para. 32,
West Ohio Gas Co. v. Public Utilities Commission of Ohio (No.1), 294 U.S. 63 (1935) at 68.

[9] Before us, and likewise before the Board, there was no dispute between the parties as to
the applicability of the prudence standard and the nature of the test. Expenditures are deemed to
be prudent, in the absence of some evidence suggesting the contrary. However, costs that are
found to be dishonestly incurred, or which are negligent or wasteful losses, are excluded from
the legitimate operating costs of the utility in determining rates that may be charged. The
examination of whether an expenditure was prudent must be based on the particular
circumstances at the time the decision to incur those costs was made. That is so even if in
hindsight it is obvious the decision was a bad one. As was stated by the United States Court of
Appeals (First Circuit) in Violet v. FERC, 800 F. 2d 280 at 282 (1st Cir. 1986):

In an industry that combines long lead times for plant construction
with wide fluctuations in supply and demand, constant changes in the
regulatory environment, and unpredictability in the availability and
price of alternative sources of fuel, some projects that seem prudent at
the time when costs are incurred may appear, some years later, in
hindsight, to have been unnecessary or inadvisable. The prudence of
the investment must be judged by what a utility’ s management knew,
or could have known, at the time the costs were incurred. (citations
omitted)

[10] The parties also agree that the Board in this case correctly defined the prudence standard
at paragraph 3.12.2 of its decision as follows:

» Decisions made by the utility’s management should generally be presumed to be
prudent unless challenged on reasonable grounds.

* To be prudent, a decision must have been reasonable under the circumstances that
were known or ought to have been known to the utility at the time the decision
was made.

* Hindsight should not be used in determining prudence, athough consideration of
the outcome of the decison may legitimately be used to overcome the
presumption of prudence.

* Prudence must be determined in a retrospective factual inquiry, in that the
evidence must be concerned with the time the decision was made and must be
based on facts about the elements that could or did enter into the decision at the
time.
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C. THE DECISION OF THE BOARD

[11] The Reasons of the Board are extensive, covering 216 pages. For purposes of this appeal,
it is unnecessary to review those Reasons in detail, as there is no real issue with respect to the
facts. The portion of the Reasons dealing with the Alliance/V ector issues runs from pages 27-72.
However, the actual findings of the Board commence at page 62. First, the prudence test is
defined (see preceding paragraph). Next, the Board examined the presumption of prudence and
whether it was rebutted. The Board noted the argument made by Enbridge that it was
unnecessary to consider this aspect of the test as Enbridge conceded a prudence review was
appropriate. However, the Board determined that it would nevertheless be useful to actualy rule
on the point.

[12] There was evidence before the Board that Enbridge’s corporate parent, Enbridge Inc.,
held an equity interest in both the Alliance and Vector pipelines at the time Enbridge entered into
the agreements in question. The Board found that the fact Enbridge Inc. may have profited as a
result of Enbridge entering into these contracts was not sufficient evidence to establish that the
arrangements were not therefore prudent. However, the Board noted that the interests of
Enbridge Inc. and Enbridge might not completely coincide and found the evidence of this
ownership interest was “sufficient to overcome the presumption of prudence and invite further
inquiry by the Board”: paragraph 3.12.11 of the Reasons.

[13] The Board noted that it is permissible to use hindsight in determining the threshold issue
as to whether the presumption of prudence is rebutted. In this regard, the Board considered the
balance in the Notional Deferral Account, which favoured the traditional TransCanada pipeline,
and held this evidence would suggest that the prudence of Enbridge's decisions to use the
Alliance and V ector routes should be examined.

[14] The Board then concluded (at paragraph 3.12.13) that “the presumption of prudence has
been overcome and that there are reasonable grounds to inquire into the prudence of
[Enbridge’ s| decisions to enter into long term transportation arrangements with the Alliance and
Vector pipelines.”

[15] The Board then proceeded (from pages 65 to 69) to consider whether Enbridge made
prudent decisions to enter into each of the four contracts, examining the circumstances of each
decision under a separate subject heading. At this point, the onus would be on Enbridge to
establish its prudence in entering into each of the four contracts.

[16] Under the heading “Alliance 1" (paragraphs 3.12.14 to 3.12.21), the Board considered the
justifications advanced by Enbridge for its decision in 1996 to enter into this contract. The
Board focused on what was referred to as the “ Otsason Memo”, based on Enbridge’s testimony
that the memo summarized all of the factors Enbridge took into account in making this decision.
The Board described the Otsason Memo as a “rudimentary financial analysis’. The Board then
took issue with a number of conclusions in the Otsason Memo (the content of which is not
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relevant for purposes of this appeal) as well as noting Enbridge’s failure to consider the full
range of reasonable alternatives. The Board then concluded (at paragraph 3.12.23) that it was
“not satisfied that [Enbridge’s] decision to enter into the Alliance 1 contract in 1996 was
prudent”.

[17] For purposes of this appeal, Enbridge does not take issue with this portion of the Board's
Reasons in respect of Alliance 1, except for the Board's reference in paragraph 3.12.20 to the
fact that a risk identified in the Ostason Memo had in fact materialized. Mr. McDougall, for
Enbridge, submits that this reference illustrates error by the Board in using hindsight to evaluate
prudence. The relevant paragraph of the Reasons states:

3.12.20 One of the disadvantages identified in the Ostason Memo was the risk of
in-service delays for the Alliance pipeline. This risk in fact materialized; the in-
service date was delayed by over one year from November 1999 to December
2000. (emphasis added)

[18] Under the heading “Alliance 2", the Board held that all of its concerns with respect to
Alliance 1 were equally applicable to the 1997 decision to enter into the Alliance 2 contract, and
also noted two additional concerns. The Board then concluded (at paragraph 3.12.27) that it was
not satisfied that Enbridge’ s 1997 decision to enter into the Alliance 2 contract was prudent.

[19] The Board next considered Vector 1 (paragraphs 3.12.28 to 3.12.31) and concluded that
Enbridge’ s decision to enter into that contract in 1999 was in fact prudent.

[20] The last portion of the Board's consideration of prudence falls under the heading “V ector
2" (paragraphs 3.12.32 to 3.12.33). The Board started by noting that Enbridge had “advised” the
Board that it entered into the Vector 2 contract in order to replace its expiring capacity on the
TransCanada pipeline. The Board then found (at paragraph 3.12.32) that Enbridge “did not
provide the Board with sufficient evidence and analysis, including alternatives, to justify this
decision.” The Board noted that the Vector 2 decision was independent from and unrelated to
the Alliance 1 and 2 and Vector 1 contracts. The Board then stated, at paragraphs 3.12.33 to
3.12.34:

3.12.33 .... In addition, the Board notes that the costs consequences of the Vector
2 contract were not included in the calculation of the Notional Deferral Account,
which is akey element of the Board’ s prudence review of the Alliance and V ector
arrangements. (emphasis added)

3.12.34 As a result, the Board is not prepared at this time to make a
determination of the prudence of [Enbridge’s| decision to enter into the Vector 2
contract.

[21] Mr. McDougall relies on this passage as a further illustration of the Board’ s improper use
of hindsight in evaluating prudence.
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[22] The balance of the Board's decision on Alliance and Vector is devoted to “Relief and
Remedies’ at pages 70-71 of the Reasons and is not relevant for purposes of this appeal.

D. STANDARD OF REVIEW

[23] It iswell recognized that the applicable standard of appellate review is to be determined
on a “functional and pragmatic approach” based on consideration of four factors. (1) the
existence or absence of a privative clause in the enabling statute of the administrative tribunal;
(2) the expertise of the tribunal relative to the court; (3) the purpose of the legislation; and (4) the
nature of the problem: Pushpanathan v. Canada (Minister of Citizenship and Immigration)
(1998), 160 D.L.R. (4th) 193 (S.C.C.) at 208-215; Ryan v. Law Society of New Brunswick
(2003), 223 D.L.R. (4th) 577 (S.C.C.) at 587-592, paras. 27-42; Dr. Q. v. College of Physicians
& Surgeons (British Columbia) (2003), 223 D.L.R. (4th) 599 (S.C.C.) at 609-13.

[24] In this case, the expertise of the tribunal in regulatory matters is unquestioned. Thisisa
highly specialized and technical area of expertise. It is aso recognized that the legidation
involves economic regulation of energy resources, including setting prices for energy which are
fair to the distributors and suppliers, while at the same time are a reasonable cost for the
consumer to pay. This will frequently engage the balancing of competing interests, as well as
consideration of broad public policy. That is why courts have accorded considerable deference
to the Board and applied standards of reasonableness simpliciter, or even patent
unreasonableness when reviewing decisions which engage the Board's expertise: Consumer’s
Gas Co. v. Ontario (Energy Board), [2001] O.J. No. 5024 (Div.Ct.); Graywood Investments
Limited v. Ontario (Energy Board), [2005] O.J. No. 345; ATCO Electric Ltd. v. Alberta (Energy
and Utilities Board), [2004] A.J. No. 823 (“ATCO No. 1") (C.A.); ATCO Electric Ltd. v. Alberta
(Energy and Utilities Board), [2004] A.J. No. 906 (“ATCO No.2") (C.A.).

[25] However, the case before us involves a pure question of law. There is an appeal as of
right to this court on a question of law, and there is no applicable privative clause. Further, the
nature of the legal issue involved does not engage the expertise of the tribunal, vis a vis the court.
Thetest iswell understood and was correctly defined by the Board. The only issue is whether, in
applying that test, the Board took into account an impermissible factor. That is not a situation of
mixed fact and law, but rather an alleged error in applying the correct legal test. In Housen v.
Nikolaisen, [2002] 2 S.C.R. 235 at paragraph 27, the Supreme Court of Canada (referring to its
own earlier decision in Canada (Director of Investigation and Research) v. Southam Inc., [1997]
1 S.C.R. 748) held asfollows:

27 Once it has been determined that a matter being reviewed involves the
application of alegal standard to a set of facts, and is thus a question of mixed
fact and law, then the appropriate standard of review must be determined and
applied. Given the different standards of review applicable to questions of law
and questions of fact, it is often difficult to determine what the applicable standard
of review is. In Southam, supra, at para. 39, this Court illustrated how an error on
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a question of mixed fact and law can amount to a pure error of law subject to the
correctness standard:

... iIf adecision-maker says that the correct test requires him or her to consider
A, B, C, and D, but in fact the decision-maker considers only A, B, and C, then
the outcomeis asif he or she had applied alaw that required consideration of only
A, B, and C. If the correct test requires him or her to consider D as well, then the
decision-maker has in effect applied the wrong law, and so has made an error of
law.

Therefore, what appears to be a question of mixed fact and law, upon further
reflection, can actually be an error of pure law.

[26] The Supreme Court’s illustration applies equally well in the reverse. If the correct test
requires the consideration of A, B and C and prohibits the consideration of D, and the decision-
maker considers D, that is an error of pure law.

[27] Given the right of appeal and the nature of the issue, in my opinion, the appropriate
standard of review in this case is one of correctness. The Board was required to be correct on
this point. If, in considering prudence, the Board took into account factors involving the
application of hindsight, then it has committed legal error and its decision cannot stand.

E. ANALYSIS

[28] It is important to distinguish between things that can be considered at the stage of
deciding if the presumption of prudence is rebutted, and things that can be considered as part of
the prudence analysisitself. In considering the application of the presumption, it is acceptable to
use the benefit of hindsight. Thus, a decision which turned out to have a bad economic outcome
will not be presumed to be prudent, but rather will be subject to an analysis of the surrounding
circumstances to determine if it was in fact prudent. In this case, the Board had before it
evidence from the Notional Deferral Account as to the extra cost incurred by Enbridge as a result
of the Alliance and Vector contracts, over and above what would have been the cost if the
TransCanada pipeline had been used. The Board was entitled to use that information in
determining the threshold issue as to whether the presumption of prudence was rebutted. It was
not entitled to use the information as part of itsanalysis as to whether the decisions at issue were,
or were not, prudent at the time they were made.

[29] The Board in this case was well aware of that distinction. The Board held, at paragraph
3.12.36 of its decision:

3.12.36 The Notional Deferral Account was intended as a measure to ascertain
whether the cost differential between the old and the new paths was substantial,
such that it would raise the issue of whether the presumption of prudence had
been overcome. It was not intended as a method of determining the cost
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consequences and any potential disallowance of costs if the Board were to find
that entering into the Alliance and Vector agreements were not prudent.

[30] Notwithstanding the Board's articulation of the proper use of this information, there are
two clear references to matters of hindsight in the portion of its reasons dealing with the
prudence of Enbridge’ s decisions.

[31] Thefirst such referenceis at paragraph 3.12.20 of the Board’ s reasons in which the Board
refers to delay which occurred from November 1999 to December 2000 in determining whether a
decision in 1996 was prudent. The impact of this reference could, however, be minimized since
it was made in the context of arisk which Enbridge had identified and took into account in 1996.
The impact on the decision would obviously be worse if the Board had been pointing out a delay
that had occurred after the fact and had not been predicted or considered back in 1996.
Therefore, if the only hint of a hindsight type analysis was this one reference, | would not have
Serious concerns.

[32] However, the Board's reference to later eventsin its analysis of the Vector 2 contract (in
paragraph 3.12.33) is more troublesome. The Board had already determined that Enbridge
“failled to provide sufficient evidence and analysis, including alternatives, to justify this
decision.” Since the onus was on Enbridge to establish prudence, that would have been
sufficient to support a finding by the Board that Enbridge had not discharged that onus and that
the extra costs of that decision could therefore not be passed on to consumers. Obvioudly, the
Board was not required to make such a finding, and it was perfectly open to the Board to defer
the matter to give Enbridge an opportunity to file additional evidence. However, the reason cited
by the Board for deferring the matter was that the cost consequences of the Vector 2 contract had
not been included in the calculation of the Notional Deferral Account. The inescapable inference
from thisis that the Board felt unable, or was unwilling, to make a decision on prudence without
this information. However, information as to what the actual costs of the decision turned out to
be after the fact, is clearly an application of hindsight and is not permitted as part of the analysis
of prudence.

[33] Counsel for the OEB submits that the reference to the Notional Deferral Account relates
only to the rebuttal of the presumption of prudence and that the Board was not discussing the use
of the financial information as part of its prudence analysis. Rather, he argues, the Board was
simply stating it was unable to deal with whether the presumption of prudence applied without
the missing information as to actual costs after the fact. | cannot accept that argument. The
Board sdecision isvery logically laid out, as | have discussed above in paragraphs 11 to 22. The
Board dealt first with the general test for relevance and then with whether the presumption of
prudence was rebutted. It was only after finding the presumption was rebutted that the Board
turned to a consideration of each of the four contracts and a determination of prudence in respect
of each of them. When the decision islooked at as awhole, it is clear that in paragraphs 3.12.32
to 3.12.34 the Board was dealing with whether the prudence standard had been met for the
Vector 2 contract. That is the context in which the Notional Deferral Account is mentioned, and
it can only logically be interpreted as referring to the prudence standard.
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[34] In any event, it was not necessary for the Board to have information from the Notional
Deferral Account in order to deal with the presumption of prudence issue. For the Alliance 1,
Alliance 2 and Vector 1 contracts, the Board had three bases upon which the presumption was
rebutted:

(i) the concession by Enbridge that the presumption was rebutted and that a
prudence review was warranted;

(i)  thepotential for conflict of interest because of the ownership interest of
Enbridges's parent in the Alliance and Vector pipelines; and

(iii)  thesubstantial extra costs actually incurred as demonstrated by the
Notional Deferral Account.

[35] With respect to the Vector 2 contract, the Board did not have the information from the
Notional Deferral Account, but it had already determined that the conflict of interest issue aone
was sufficient to rebut the presumption and it had the concession from Enbridge that a review of
prudence was appropriate in the circumstances. The Board did not need the Notional Deferral
Account information to make its decision on the presumption, and indeed had already made that
decision in respect of all four contracts at paragraph 3.12.13 of its Reasons.

[36] Counsel for the OEB further argues that since the Board made no decision with respect to
Vector 2, its reasoning on Vector 2 is not the subject of this appeal and not relevant to our
consideration of whether the Board erred in its analysis of the Alliance contracts. That might
well be avalid point if the Board had confined its reasoning in paragraph 3.12.33 to the Vector 2
contract itself. However, the Board referred to the absence of the Deferral Account information
for Vector 2 and then commented that this information was “a key element of the Board's
prudence review of the Alliance and Vector arrangements’. Given the context in which these
words appear as well as the actual language used, it seems clear that the Board did in fact
consider the actual costs incurred for Alliance as compared to the TransCanada pipeline to be a
“key element” in its determination that the Enbridge decision to enter into the Alliance contracts
was not prudent.

[37] The Board clearly articulated the correct test for the prudence review and appeared to
understand that the prudence review must be based on circumstance that were known, or should
reasonably have been known, by management making the decision at the time the decision was
made. Because the test is so clearly stated by the Board, | have considered very carefully
whether the Board’s references to matters of hindsight in paragraphs 3.12.20 and 3.12.33 ought
to be considered as innocuous, or related to some other analysis. | cannot reach that conclusion.
In my view, the Board must be taken to have meant what it said. There are two clear references
to a consideration of events which occurred after the decisions were made in the context of the
Board's consideration of the prudence of the decisions. Reading the Board’'s comments any
other way would, in my view, unduly strain the language used, particularly in the context in
which those words appear.
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[38] The retrospective application of the prudence test, ignoring the benefit of hindsight, is not
an easy task for a decision-maker who is fully aware of the actual financial consequences of a
decision. The decision-maker must shut out of his or her mind al knowledge of matters that are
not permitted to be taken into account. Thisis something which is easier to describe than itisto
carry out in practice. In this case, the Board described the test correctly, instructed itself not to
use hindsight in evaluating prudence, but then dlipped in its application of the test and did allow
hindsight to creep into its consideration of prudence. That is afundamental error of law.

F. CONCLUSIONS

[39] There was certainly evidence before the Board upon which it could have reasonably
concluded that the Alliance contracts were not prudent. However, it is not possible to determine
the extent to which an impermissible line of thinking clouded the Board’s determination in this
case. Thisis particularly problematic in that the hindsight considerations involved only the first
10 months of contracts that were to run for a period of 15 years. The appellant is entitled to a
decision based on the correct application of the legal test to the relevant facts. In the result, the
Board' s decision cannot stand and is therefore quashed in so far asit relates to the Alliance 1 and
Alliance 2 contracts.

[40] The determination of prudence and the remedies flowing from a determination that a
particular decision was or was not prudent are matters within the specialized expertise of the
Board. Such determinations are intended under the Act to be the sole province of the OEB and
ought not to be made by courts. Accordingly, this matter is remitted back to the OEB for
consideration by adifferently constituted tribunal.

[41] If the parties are unable to agree on the costs of this appeal, they may be addressed in
writing. Counsel for Enbridge is requested to coordinate the timing of the costs submissions and
to forward three copies of all of the submissions, preferably bound and indexed, to the Divisional
Court office.

MOLLOY J.

| agree:

LANE J.
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| agree:

POWER J.
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" Qntario

Ontario
Energy
Board

- E.B.L.O. 186

|

IN THE MATTER OF The Ontario Energy
Board Act, R.S.0. 1970, Chapter 312,
as amended, and in particular

"sections 38 and 40 thereof;

AND IN THE MATTER OF an application
by The Consumers' Gas Company for

‘leave to construct a natural gas

pipeline and facilities from the ‘
present natural gas pipelirie of the
Applicant ‘located in the City of
Pembroke, through the Township of
Stafford, the Township of Alice and
Fraser, the Township of Petawawa and
the Village of Petawawa to the

" canadian Forces Base Petawawa in the

BEFORE :

" J. R. Dunn

County of Renfrew, Province of
Ontario.

Presiding Member -

D. M. Treadgold :

Member ‘April 24, 1979
I. B.. MacOdrum
Member

— e M’ et Mt et et Nt

REASONS FOR DECISION-

1. The Application and Hearing

TheSe‘Reasons for Decision deal with an application

‘dated December 7, 1978 (the "application"), by The

Consumers'

' Gas Company (the "Applicant" or "Consumers'")

. pursuant to Ehé‘provisions of The Ontario Energy Board

Acti(the "Act")‘and in particular pursuant to sectidns 38

and 40 of

the Act for an order granting leave to
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:cbnstruc;'é natural gaé pipeline and facilities (the
"exteﬁsion“)} extending froh the Consumérs‘ existing |
8—inch natural gés pipeline in the City of Pembroke to
the Canaaian forces éaSe Petawawa ("CFB Pétawawa"),‘a
'“ total distance of approiimately 12.69 miles. Affidaviﬁs
were filed'by the Applicant proving service of the notice
..of'application and "the application, ana publication of
-the. notice, in accordance with‘the directions of the
Boafd. | |
| The pre—filéd evidence of the Applicant was sérved
_on interested pérties as well as on the Director, Land
Uée.Cp—brdinatibn Branch of the Ontario Ministry of
Ngturai Resources, Tdroﬁto; Mr. L. Grenier, Chiéf,
" Navigable Waters Protection Branch, Department of
ATraﬁsport;'Governmenﬁ'of Cahada, Ottawa; Mr. L. Bronson,
District Manager of the Ontario Ministry bf Natufal.
Resourées, Pembroke; and Mr. J. M. Childs, Distrigt'
Enéineer,‘Ministry of'Transportation and Communicatiéns,
. Ottawa. . : . -
The hearing was set down to commence on April 24,
1979, in Torénto and the notice of hearin@ was published
and served on inferested parties and government |
depaftménts and ministries. The hearing was commenced
and completed on that date.
Mr. P. Y. Atkinson appeared on behalf of the
Applicant ana Mr. L. Grahoim appeared for the Board.
No énéwers were filed by any. intervenors. |

Mr. L. F. Parsons of the Environmental Approvals Branch
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of the Ministry of. the Environmen£ was prescnt and made a
'brieﬁ comﬁenﬁ dufiﬂg‘the‘CourSe of the hearihgl“{ -

The Board heard evidence from seven of the
Applicahtfs-employéeé, as follows:

- Peter D. Harper ' Manager of Consulting Sexrvices
- and Special Studies

Robert Harold Townsend Manager of the Eastern Region
William Henry»Girling Manager of the Land Department
‘John Bruce Graham "Regional Manager of

Operations, Eastern Region

Alexander M. Houston "_ formerly, Regional Sales
B Manager, Eastern Region

Walter Bruce Taylor Director; Economic Evaluation
: and Statistics ‘

'Fraser Dickson Rewbotham Manager;,; Rate Research.

'A,vérbatim transcript .of the proceedings was
prcpared and is ayailable for inspection at the Board's
offices. Therefore, the Board does not considef it
. nécessary tblset out in défailAthe'eyidence and
‘submissions of the_Applicant or Beoard ctounsel in thesé
Reasons for Decision but will summarize their positions

to the extent decemed necessary.

2. ﬁnvironmental Matters

(a) The Applicant's Position

The Applicant called Mr. Peter D. Harper, who
“develops and:impleménts compahy,guidelines and specifica-

ftions.for envi:ohmental'protéction; particularly in the
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areas of'pipéline construction, testing and operation.
Mr. Harper was responsible for the preparationiof the i
en&ironméntal assesément matefial contained in the
Applicant's.prefiled evidence (Exhibit 9)Aénd ﬁe also

" testified with respect to £he Applicant's discussions

- with the officigls of the Ministry of the Environment.

Hé also answered questions with respect to Exhibit 10, a
letter dated April 10, 1979, to Mr. D. D. McLean,
Director of Operations, Ontario Energy Board, being a
"Supplement to the Pre-~filed Evidence'with respect to
environmental consideratiohs.for E.B.L.O. - 186". This
witness responded to exémination with'respect to the
deﬁa{léd‘construcfiqn drawings of the proposed pipelide A
(Exhibit 11A). He tgstified that these drawingé had been
modified to reflect‘environmental considerations raised
in discussions Qith officials of the Ministry of the
EnvifOnmeht.'

Mr. Hafper‘s testimony also dealt with cértain
provisions of an‘environmen£al nature contained in the
Applicant's Contract Spécifications —~ Main and Service
. Construétion 1978 (Exhibit 13).

Mr. Robert Harold Townsend, Manager of thé

Fastern Region of Consumers', was the senior official who
eg 'L =

testified on behalf of the Applicant and he, together
- with counsel for the Applicant, gave certain policy

undertakings on environmental matters.
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After review of the application and the pre-
. ) . i
filed evidence (Exhibit 9) as it pertained to énvironmgn—

tal matﬁets, Mr.. D} P. Cablice, Director;zEnvironmental
' Approvals Branch, Ministry bf the'Environment, wrote a -~
memorandum dated'March‘i6} 1879, (Exhibit 16) to
Mr.‘McLean,'of the Board staff. The memorandum was

. supplied to the‘Applicant and subsequently meetings were
held;to4discus§ it. 2as-.a result,'the Applicant
'supplemented'its pfe—fiLed evidence.onlenvifonmental
matters with Exhibits 10, 11 and 11A. Mr. Caplice, in a
letter to Mr. McLean dated April ‘20,1979,' (Exhibit 17),
prpvided the Ministry's comments on this supplemgntai
_ material7 In that letter.Mr. Caplice‘wrbte:

"I would like to mention that my staff are very
pleased with the environmentally-conscious
attitude and cooperation expressed by
Consumers' Gas. 'We are hopeful that.the
lessons learned in this particular application
will become standard practice for Consumers'
Gas in future applications before the OEB.

"We are now satisfied that the deficiencies
previously identified have been adequately
dealt with by the company in their latest
~documentation. We would, however, like to
suggest the following inclusions."

(Exhibit 17, page 1.) '

Mr. L. F. Parsons clarified the Ministry's
intent 1in the second sentence of thé First paragraph
Iquotedlfrom Exhibit 17 by stating:

"The Ministry here is interested in seeing the
lesson learned in this particular Application
applied  to all gas and oil companies that make .
application before the OER. It wasn't our
intention to imply that .these lessons only
apply to Consumers' Gas. I think it's just a
point of clarification." (Transcript, p. 40.)
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In response to que"tioning by Board counsel
Mr. Harper agreed that he had not included in the
environmental material an outline of the'contacts4that‘
had been made With public authorities before and after
. the filing of the application and he undertook that
Consumers would prov1de such a list in the future in
such enuironmental reports Such a list would include
‘ the specific public authorities,.and persons contacted

3 .

the date of the contact and the subject matter of the
contagt. E
In his evidence Mr. Harper indicated that the

proposed -construction did not require tne use of heavy
equioment or blasting and that the noise impact would be
minimized. o

Mr. Harper discussed the process and'the
jrationale for the selection of the route for the exten—
sion. ln testimony he indicated that all facilities
: wouldlbe below grade except for'the-pressure control
station at CFB Petawawa and a bridge crossing the
Petawawa River. With respect to the bridge crossing, .

Mr. Harper.testified that construction of the pipeline

across’ the bridge would be undertaken without any equip¥.

ment ahd macbinery in the water underneath the bridge.

He stated ". . . this crossing can be done entirely from

" the bridge structure itself",
Mr. WilliamzHenry Girling, Manager of the Land

Department of.Consumers',<indicated that approval for the
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project from the Ministry of Natural Resources was
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contingent oh recei?ing the appro&al of theAMinistry of
the Environment. Since approval from the Mlnlstry of the
AEnv1ronment had been obtalned he expected to be rece1v1ng
approval from the Ministry of_Natural Resources.
Mr. Atkinson identified Exhibit 17 as the documernt
indicating'the approQal of the Ministry of the-
Environment and undertook to file the approval of the
Ministry of Natural Resources Qhen received.

<At the requeét of Board counsel,'Mr. ToWnseﬁd
as the sehior fepresentativé of the Applicant at thé
hearing, was requested to give certain undertakings on
enviroﬁméntal matters. The interchangeAresulting in
these undertakings is set out below:

"0. I would just like to tie this together

with the environmental considerations),

Mr. Chairman, by asking Mr. Townsend, as the
senior person here for Consumers' whether
-Consumers' undertakes to construct and test the -
pipeline and do the clean up and post construc-
tion repairs in the manner described in the '
~evidence, including the contract specifications
and the construction drawings.

"A. Yes, the company so undertakes. That has
been discussed this morning, including the
letter of the 20th of April, 1979, which we
"recelved a copy of this morning from the
Ministry of the Environment, Exhibit 17. We

-have no problem, we will comply W1th all of the
requests.

"Q. Now, you refer to Exhibit 17; does
Consumers also undertake to take measures

"outlined in the letter which is Exhibit lO?h
That .is the letter from Mr. Harper.

"A. Yes, Mr:-Graholm, we have no problem with
the letter that we supplied as Exhibit 10. We
will live up to its specifications.

oy ,,»--Fyrr—-—mr-w'——w—v—n »



"Q. Does Consumers' undertake to take the

amelioration and mitigatory measures described i
in Mr. ‘Harper's environmental study? | =

"A. Again we have no problem, we w1ll live up
to those requests and standards. ‘

""Q. Exhibit 10 refers to a monitoring report,
I belleve, which will be prepared by
Consumers'

e U S

"The Presiding Member: What page is that
reference on, Mr. Graholm?

"Mr. Atkinson: Page 4 of the attached
memorandum to Exhibit 10, right at the bottom,
sir, 1.5. ‘

- "The Presiding Member: Right.

V"Mr,~Graholm:"Q. Could yoﬁ file a copy of "
that with‘the Board, Mr. Townsend?

""A. We'ire talking about the filing of the;
follow-up monitoring program report?

"Q. Yes.
"A., Yes.

"O. And, lastly, does Consumers' undertake to
comply with the Board's environmental
gu1dellnes?

|é"
3
3
{
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"A. Yes, we have no problem." (Transcript,
pp. 21, 22 and 23.) . .

- In his concluding submissions Mr. Atkinson said.
that Exhibit 17 indicated that the Ministry of the
‘Environment is quite satisfied with the manner in which

the Applicant has co—operafed with the Ministry and that

the deficiencies previously indentified have been

adequately dealt with; He continued as follows:

"I would also ask you to take into .
consideration the undertakings that were made
by Mr. Townsend. Those undertakings were of a
very serious nature, in my submission, and I do
get the impression that Consumers' is perhaps
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leading the pack in terms of the type of

evidence that will be filed in the future and i
the type of co-operation that the Board hopes
will occur between the other utilities and the
Ministry of the Environment and, indeed, this
Board". (Transcript, p. 235.) B

(b) Submissions of Board Counsel

Board counsel tendered the correspondence
between the Mihiétry of the Environment and the Board
staff which formed Exhibits 10 and 17. Some of the
examination of Mr. Harper and Mr. Townsend by Board
-ééuhsel has al?eady been noted,‘parficularly the -under-

‘takings he obtained from both witnesses.

"(¢) Views of .the Board

The Board commends thé level of co-ordination
and co—opefation amongst the Applicant, the'aﬁfected
Ministries of the Governmént aﬁd Board staff. The Board
hopes that this will continue in other applications for:
facilities by this and 6ther.applica6ts;

. ‘It -appears to the Board from this process,
togetﬁervwith thé undertakingsféiveﬁ by the Applicant
<durihg the hearing, that environmental concerns in’
-relafion to the propOSed project have been.énd will be

'adequately met.
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3. Engineering Matters

(a) . The Applicant's Position

- The Applicant currently owns ana operétés -a
pigeline (the "existing line") running from the pipeline
of TransCanada PipeLines Limitéd ("TransCanada") near
B;ockvillg, north thropgh Smiths Falls, Carleton Place;
" Almonte, Arnprior and Renfrew and terminating in
_ Pembroke. .The existing line has an 8-inch diameter and
thete is a 4-inch diameter lateral providing gas.té
Eerth_ (Exhibit 18.)

| Evidence relating to engineering matter§ wasn
giveg by'Mr. Johﬁ Bruce Graham, the Regionél Managér of
Operations for the Eastefn Region of Consumers'., He was
later joined by Mr. Townsend and Mr. Aléxander M.
A‘HbustOn, formerly Regioﬁal'Sales‘ManagerAof the
Appiicanﬁ's Eastern Region.l

The existing line is currently designed and

.operated to receive gas from TransCanada, under steady
state'ponditions, at 650 péunds per square inch gauge

("psig“) at Brockville gate station. Maximum flow up the

existing line has been 1,050 thousand cubic feet pér'hoqrA

" ("Mcf/h"). The line has capacity to éupply a further
400 to- 500 Mcf/hjat ?embroke.

'The existing line is not looped. However,
seétioné of it héve recently been hydrostatically

«reteéted and have been re-rated to permit operation at
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higher pressures than formerly. To add to the sécurity
. . . |

- of the-existing line a liguefied natural gas ("LNG")

.vapourization facility was . established at Arnprior ‘in

',.early 1978. Consumers' purchases LNG from Gaz

‘Metropolitain, inc., which is shipped by ‘truck and storedi

until Vapouriied at the faéility in Arnprior. The'plant-
éan gasify LNG at the rate of 230 Mcf/h and has a
"éapacity Of‘4.2 million cubic feet ("MMcf").

Eﬁidence was led with respec£ to the poﬁential
markets to bé:served by,the'extension‘and this sdbjec£
will be-discﬁssed in more detail in a later sectibh.  The
resuL£ éf thié'e&idence was that the potenfial market on.
the extension northwest of ‘Pembroke would requife a
pressure a£ Pembroke .of 149 psig to meet the peak load,
with 100 psig,.ét CFB‘PetawaWa; With the interruptible'
,portioﬁ of this ioad removed, Mr. Graham testified that
only between 120 125 p51g would be required at Pembroke‘
in order to have 100 ps1g at CFB Petawawa.

The pressure of 149 psig at Pembroke would
transmit 371 Mcf/h to Petawawa which would meet the fore-
cast lbad of 168 Mcf/h firm service and 203 Mcf/h inter-
'ruptible'service for theAcentral heating plant at CFB |
Petawawa. Mr. Townsend in his testimony justlfled the
chdice of 8-inch dlameter pipe, in part, 1n that it would
prevent any‘rest;ictioﬁ of thé Applicant's ability to
market interruptible.gas on days wﬁen the extension is

‘ not‘being used to meet peak heating needs.
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'4thn it was suggestedjﬁﬁat Qithout the ;hter—
ruptible mérket potentiai the proposed pipelinefdiémetér
would be smaller, Mr. Townsend said the extension would
not have been proposéd without'thelinterruptible market.
He added that Consumers' experience together with'“good

éngineéring and good management" dictated that the

extension should be an 8-inch pipeline. Such a pipeline -

diameter would provide some potential for growth in
interruptible and other loads., |

Conéumers' ahticipates virtually negligible
Agrdwth in load 6n the existingAline northAfrbm-
Bro¢gville;‘ HOWever, Mr, Tansena noted that a govern-
ment réportlindiéated the possibility of a ten percent
growth in popﬁlation to the year‘ZOOO in Pémbroke. .This
could léad to séme'increase in naﬁural gas load.

Aé'a fesult of this assessment of future load
growth in the area served by thé existing line and the
'extensiOn} the Applicant does-npt anticipate‘aﬁy looping
of the éxistinélline within the next ten years.

The seéurity of supply to customers .on -the
-extension was discussed by the Applicant's wi£nesses. TE
anlinterrﬁption to service from a line break occurred
south of the LNG plant at Arhprio;,.firm residential
éustoﬁers on the extension could be served indefinitéiy.
'If‘a'bfeak occurred north of the LNG plant, with inter—.
ruptible and firm industrial customers cﬁptaiied,

Consumers' could serve residential customers beyond the:
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break, ac;ording to the Applicant's witness "for 12 to 24
‘hours on line pack". ' Mr. Townsend was further asked if |

‘that would be sufficient time to repair the line. He

'replied'that thé‘time frame suggested wouid‘be sufficient

~fdr~emergency repairs and that the additional line pack
,fromtan 8—inch pipe was one of theAApplicant's grounds
for favouring it oveér a 6-inch diameter line.

Mr. Graham testified that in his jﬁdgment his
constru;tiOn'cost-estimate of abgut $1.5 million may have
AbEQQ high. The cost estimafe was preparéd'befofe
. ap?roval from the Ministry of Transportation and
"AfummunicationS for £he const:udtion of the crossing of

“the PeﬁaQaWa River by éttaéﬁing the pipeline to the
A bridge. TheAQitness said that, with the bridgg crossing'
approvedvand the engineering and preliminary workudone in
great depth, heAbelieved that the $100,000 contingency
"item included in his cost estimate for the é:oject‘was
émple a;though it Wasvélightly ;ess than ﬁhe ten percent
rule of thumb ofteﬁ used for such an a}lowancé. |
| Mr. Graham, in.his dire;t téstimony” stated
thét the extension will be constructed in compliance with
C.S.A. Standard z184-1975, éas Pipeline Systems, as weli
aé fhe~Applicant'sACQntract specifications and Standérd‘
Practice ﬁanual;‘ He testified that the entiré project‘
was designated as construction class 3, as referred to in
C;S.A. Standard 7184-1975.

He also statéd that the entire project, being

the extension and associated distribution facilites, is
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proposed to be phased over the next three years. The
extension, which is the high pressure portion of the |

project, will be completed in 1979.

(b) Submission of Board Counsel

The major issues touched upon’ by Board counsel
are discussed in the above description of the position of

'

the ‘Applicant.

(c) Views of the Boérd

. The Board agrees with the choice of 8-inch
rathér‘than‘6-inch diameter pipe for the extension for

the several reasons set forth in the submissions of the

" . Applicant's witnesses.,

"The ektension‘should provide ample capacity to

' meet the peak load of 371 Mc£/h férecast‘by the

' ‘Applicant;,with adequate security for firm customers on;
bétﬁ'the exiéting‘line and the extension.

| | The coﬁstrucﬁion\cost estimate of approximately
$1.5 million for the érojecf appearé to the Board to be

reasonable.

4. . Right-of-Way Matters

4 (a) The Applicant's Position

When discussing the environmental aspeéts of

the extension, Mr. Harper noted that there was only a
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small section of the.project in the Town of Pembroke that‘

|

will require.a working casement and a permanenfieaéement.
" The-remainder. of thé route is in a road allowance, |
highway or railway riéht—of—way. |

Mr. Harper noted that his environmental ‘report
aséumed that, except for two instaﬁcés, the propésed
right-of-way did not go off road allowances or rights-of-
‘way and fhat if por£ions of the extension-va;ied from the
prépqsed route, it would have to "be re—eQaluated from an
enyironmehtal point of view and additional guideiine5~and

specifications would be‘applied to that project.”

Mr. Harper undertook to notify the Ministry of .

the Environment of any such changes.
The routing of the extension in' Pembroke makes
it necessary to obtain easements from two private land- -

owners — Storwal Intefnational Inc., and Pembroke Lumber

Company Limited.. Agreementé to grant easement and right-

of-way have been signed by thé private landowneré'and
wére‘filed‘as.Exhibits 20 and 21 reséecﬁively. |

Mr . Gi:ling“tesﬁifiedAwith respect to the ease-
ments over privafe lands. He indiééted'that thé proposed

form of Grant of Easement was the Applicant's standard

form that the Board had considered in previous procecd-

"ings, with éne~exceptién’in that the proposed form grants

the Applicant, in addition to the basic right-of-way, an
easément over the grantor's lands abutting the easement

- lands. . (EXhibit‘22.). The Applicant undertook that it
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" has offered or will offer the Grant ofAEasement to the
. : ‘ |

private landowners affected by the current proceeding in

the form of Exhibit 22, golTwdargasdloof

" (b) Submissions of Board Counsel

Board counsel cross-examined Mr. Girling with
respect to the negotiations with the private landowners
for the easements which they have. agreed to grant to

Cohsumers'.

{c) Views of the Board

°

‘The Boafd'is'conéerned that pipelihé easements
- should not, as a rule, requiré broad rights-of-way over
fhe grantor's lands abutting - the basic easements, égch.as
the Applicant has included in Exhibit 22. However, this
right over'abuéting lands was provided for in the

agreements which'were signed by the private iandowners
and filed as Exhibits 20 and 21. Therefore the Board is
prepared'té approve the inclugion of the-right—of—wayv
' over'the gféntpr's abutting lands, but oﬁly for the
purposes of this>proceeding. |

| The Board-notes thét the signed égreements

refer to an.easement for "a pipeline" whereas the form of
Grant of;Easément (Exhibit 22; refer; to an easement for
"pipelines“.v’jhe leave to construct applied for in this

proceeding relates to one specific pipeline and if, in.
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‘the future, another transmission.line is to be'qonf |
structed, by looping or otherwise; a fufther application
to'the Board for leave to comstruct will be necessary.
.The.Board will,'in acéordance with its past practice,
require that the Grant of Easement be restricted to the
purposes of one=§ipeline. |

The Board, therefore, approves the form of

.Grant of EBasement set out in Exhibit 22 to be offered to

- the priQate landowners, for the purpose of thislprocéed—.
.ing,‘subject to the word "pipelines"'in the penultimate
lind on page 2 bf Exﬁibit 22 being struck out and
replraced by the words "a pipelihe".'

The Board also approves the route for ﬁhé»

extension selected by the Applicant.

5. Potential Sales from the Extension

-(a) The Applicant's Position

The potential market to be served by the_éxteh~.

sion, és idgntified by the Appli;ant, falls into three
distinct -segments: | .

li , Conversions-by usérs of other fuélé'located adjacent
to the extension.

2. Résidénfial'and other units at .CFB Petawawa to bej
served on a fifm basis. |

3. The ‘central heating plant of CFB Petawawa to be

served on an interruptible basis.
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With respect to the first segment of the poten-
tial'market the sales staff of the Applicant surveyed |
residential, commercial and industrial .establishments

along the‘extension. Mr. HoustonAtestified with respect

- to-the survey and the forecasted additions resulting from

it,v He'sdggested that his forecasted conversions may be
pessimistic and.thatlohce it is known éhatAa new pipeline
is béiﬁé installed addifionél bersons might convert to
natural gas. Mr. Houéton; howevef;Anotéd that Ehe
viébility of the extension did not turn on the success in
signing up new customers-alongAthe route of the

extension.

"O. {(Mr. Graholm}): Do I gather from that that
. it's really an estimate because, perhaps, you
~didn't require to know the answers so precisely
from these 100 customers because the project
was already economic once you signed up the
Forces? ‘ ‘ ‘ ‘
"A. - (Mr. Houston): What happened, without
going to Camp Petawawa, we certainly couldn't
"undertake to extend our lines along Highway
from Pembroke to Petawawa to pick up the
" residential customers even if we.got a hundred
percent of them. It would not be feasible."
(Transcript, pp. 117~118.)

Mr. Houston also indicatedAthat the manager of
‘a plaza énd apartment blocks in thé Village of Petawawa
‘had Showp an.interest in using natural‘gés.
(Exhibit 26.) |

The Applicant's testimony was'that the major
loads to be served.by the extension were the central
heating plant,'three schools and all 1,517 résidential
units atACFB Petawawa. Eﬁhibit 23 was tendered as

evidence of the Department of National Defence's intent
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~in this mattgr} It is a letter dated Aprii 20;}1979,
ffam K. A. McLeod; Director General,.Propertieé and
Utilities]at the Department éf National Defence
‘Headquarfers in Ottawa to Mr. J. Graham at Ottawa Gaé, a
di%ision of‘the'Apélicaht. .

In his lette:, Mr. McLeod'states that;the
:Departﬁent in;ends:td convért the éentrél heating planf
and ué to one-third of the residential units pri§r4to the
start of the 1979-80 heating season and to coﬁplete the
cohversioh of the other qnits_within tﬁree years.

The residential units would be converted to

burn natural gas for space heating and hot. water. 'In the

first year of conversions a;i gas consumed in these units
_ would be billed‘diréctly to' the Department of National
Datfonce. Subsequentlyy all residential units wpuld have
~individual meters-installed:and the individual users
wduid be ‘charged directly. ‘The cost of'ﬁhe,conversions,
'.eifher by installétion ofvé'co§vefsiop<bu:ner or the
'replacemegt of the existing equipment Q;th a new furnace,
would be paid for Sy the Department“of National Defedce,
”.The cosf to convert thesé'units was estimated

at $390 per convéfsion‘bhrner and‘$518 per new
installation. Many of the residential units were said‘to
fequife new installations.

| - The coét to convert the central heating plant.
" was éstimaﬁed to be $94,000.and would be paid for by the

<Depattmentlof‘National Defencé. With this conversion the
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.central heating plant would be capéble of burning eithe?
heavy fuel oil (Bunker C) or natural gas.
The cost of the installation of meters would be

borne by the Applicant.

(b) Submissions of Board Counsel

Board counsel in his cross-examination of
Mr. Houston tested the economic incentive for a presént
user.of heating oil,.located in the vicinity of fhg
extension, to conQert to nétufal'gas.A Using the
éompanyfs assumptions for average consumption for space
. heating pufposes, and a price of $3.16 per Mcf in the
firé£ year of service,‘an average reéidential customer on
the highway would save on a nét basis in the neighbohr—'
hood -0of $35 or $32'per year over hils previous heating |
'cogts afterldeductihg the cost of the rental burner.

‘Some othér issues tQuched upon earlier in this

section were also raised by Board counsel.

(c¢) Views of the Board

The Board accepts that(.if the extension 1is
‘installed, its'publigized presence may result in a .
.‘gfeater &olume of sales than was indicated‘in the
Applicantié survey. The Board also notes that the
»Appiicant's forecast for annual heating load féf the

residential units of CFB Petawawa was based on their
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‘histoéric cohsumption, adjusted for the differen£ therﬁal
effiqienciés‘of the fuels and reducéd by 5.5 péfﬁent.}

" The 5.5‘percent reduction in the first year was calcu-
lated to reflect that gas service would not be availablé
inAthe first four months (May-August) of that year. This
same pérdentgge waé then taken to be eqﬁai to thé effect
of consérvati@n in the subSequentAyears. The Board

“thinks that this‘effort to predict the effect of conser-
vation may be of limited value because little evidence
was given.as fo.the.ageland condition of the housihg
stock on the base, the extent of insulation and other
aids to energy conservation, or the likely effect.of
'convérting from a system under which the Department of
National Defence has puréhased fuel forlresidential units
to a system Whefe indiQidual ténants in the residential

~units would be directly.rgsponsible‘for their fuel costs.

As noted previously, the major market for

‘natural gas to be.ser&ed from the extension would be the

¢entral heating plant at CFB Pegawawa. AThé gés would be
:sold under a Rate 140 interruptible contract. This form
of sef§ice is ﬁQlly interruptible at“the Apélicant{s
optigﬁ for én'unlimited number of days. Howevér,‘the

N cQstomerAwduld be obligated to take and/or to pay fofA
75 percént of the agreed annual volume. The proposed'
‘tefm'oﬁ contract under negotiation is -one year. If,

during the term of the contract, the cost of gas to be

sup@lied increascs, the customer would have the option of
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terminating ;he contract. - ThiS«prbposéd‘conﬁract will Fe
discussed further in the subseqﬁent parts of these
Reasons for Decision.

The Board's-assessment is thatlthe Applicant's .
fofecast of potential sales appears to be reasonable, but
notes that it is highly dependent upon the assumptions as
to ﬁhe.ekteht'of the conversion to and of the continuéd'

use of natural gas at CFB Petawawva.

6 Economic Feasibility Matters

.

. (a) The Appiicant's Position

The Applicant's testimony on the question of
- economic feasibility Qas provided'by Mr. Townsend,
Consumers' Manager for its Eastern Region. He was
assisted by Messrs.vWalﬁer.Bruce Taylor, Director,.
Economic Evaluation and Sﬁatistids, and Fraser,Dickson
ReWbofham, Manager,ARate Research. ';
The Applicént used as a test of‘feasibilify‘
'thét‘the costs properly assoclated With additional
facilities were not so onerous,'When compared with a
‘realistic leQel of reVenues fr&m those éacilities, as té
prevent fhe achievement bﬁ the rate of return permitﬁed
by the Boérd,' The rate of return most recently
'determined-by the Board as reaéonable for Consumers’' 1is

10.4 percent.
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The Applicant's e911mates of the costs that
1should be assoc1ated with the extension were probed at
some length by Board counsel The Applicant's approach
was to estlmate those costs assignable dlrectly to the
ineremental facilities. For example, Consumers' calcu-
latéd4that the incremental opefating cost for each
‘residentiallcusﬁomer was $41 per year for the purpoée of
the feasibility study. (Exhibit 9, Tab 9, p.‘8;)

The'basié,for capital cost and construction
cost estimates were those testified to by Mr. Graham in
his Girect.testimohy and the material that follows under
" Tab 5. Qf Exhibit 9. |

A figUré of one percent of the'cbst of . the -
extension was used as an estimatg for annual general
téxes ahéxa depreciation fate of 2.5 percent per year was
used.. In-both cases the selectéd,rates were somewhat
.highervtﬁan the rate levels calculatedAby the:Applicaﬁt

for‘the items.

These cost'assumptions were then employed in
the Applicant;s economic feasibility model ‘("FEASO")
which Eormed the'quantitative basis.for the Applicant's
‘economic feasibility study. |

The gas.sales revenues employed by the .

Applicant in its economic feasibility study were derived

from the estimates of the number of customers expected to-

be attached to the extension, their average consumption

and assumed rates.
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The estimates for average fuel usage for’

residential purposes at CFB Petawawa were based on the

figufes for the actual 1977-1978 oil usage for the months

‘ASeétember 1 to AprilA3O inclusive. For the other uses,
lincluding the central heating piant, actual oil consump-
tion on an-hisforic basis was used. In the first year it
was assﬁmed gas would notlbe aVailable until September 1,
l979. It waSAestimated that the full l2—month period
requlrement of 500 522 Mcf for the central heating plant
“would be reached in the thlrd year -(EXhlblt 29.)
| | The estimates of revenues from.potentialvcusf

tomenslothet than at CFB Petawawa were obtaiaed by -
Mr. Townsend using the survey and ether information
testified to by Mr. Houston.. Schedule 1 to Mr. Houston's
direct festimony in:Exhibit 9, Tab 4, sets out the
forecasted additions. Another interruptible customer and
his probable usage waslforecast to be added in the thirdi
year of operation based on difectldiscussions with the
potential castomer. Fuel usage was eetimated based oﬁ
‘these surveys, direct interviews WithApotential
customers, estimates of the averagemnumber of degree.days
and‘phe Applicant's expefience and‘judgment in the
preparation of such forecasts.

| The revenues defived from these sales were then
calculafed‘using FEASO. First the rates in effect on
December 1, 1978, were{employed in the model. A secend

FEASO run was done assuming that the rates proposed by
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the Applicant in an interim rate application in October,

|

1978, were in effect. $Since that interim appiicétion was"

dismissed, the'Bqard is not giving any weight to‘ﬁhe
second run. In Mr. Townsend's direct testimony he noted
that), wi£h the Applicant's assumptions. for costs
and'revénues.tﬁat were put into FEASO, the estimated’
return‘on rate base will reach a reasonable level_of,
return in'the tﬁird yéarf |

| Based on these célculétions Mr. Townsend
éxpresséd‘the-opinion that the;projeét was‘economiéally

~feasible.

(b)) Submissions of Board Counsel

Board counsel followed up on the quotation

" referred to in the discussion.of‘Mr. Townsend's ére—filed;

‘diréct testimony:

"0, I'm talking about after you did the
‘Economic Feasibility Study, let's start from
that point. You came up with these figures and
. then you made a decision as to whether you were
"going to go ahead with the project or not. I'm
asking "you whether anything else entered into
the decision besides the numbers” themselves?

"A. ©No, other than the fact that we:had
approximately 94 per cent of the indicated gas
load committed by Letter of Intent, which is a
very nice load to have captured by Letter of
Intent when you're looking at servicing a new
area. 1It.is certainly not the normal situation
to have to crystal ball for the future, looking
at 6 per cent and having 94 per cent already
committed." (Transcript, p. 159.)

Board counsel, in cross—examination, challenged

the reasdnableness of some of the assumptions that went
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into the economic feasibility study.' le tendered ' k
Exhibit 27 which was:prepared by Board staff ff&m data
obtained froﬁ the Applicant in‘this or ofher proceedings -
and which adjusted‘sOmé of the figures in Exhibit 9,
Tab 6. Some of the items adjusted are discussed below.
Board counsél engaged in a discussion of the .
, apprOpriafe location>for_theAmeasurement of degﬁee day
‘deficiency calcuiations. Mr. Townsend repliéd tﬁat
Coqsumers' had madg an additional FEASQO run (Exhibit'295
as a result of a letter from Board counsel inquiring |
about ﬁhis matter.
" In addition to adjustments with_reséect to.
weather, Exhibit'29 also cbntained a revised assumptidn
.based~0n‘the Department of National Defence's plans to
convert all of the residential water heaters within three
'yearsﬂratherithan eight years; the latter being the
- assumption used in the earlier ruﬁs of FEASO.
o 'This revised economic feasibpility study showed
rates of return on estimated rate base for the third and
fifth Years gf 12.16 aﬁd 12.34{percgnt respectively,
réther-than the rates of il.25 apd ll.92‘percent shown in
Exhibit 1 to Tab 6 of Exlﬂibip 9, tl'je initiél FEASO run.-'
Another area of e%aminatiOn by Board counsel
incidded the assumptions with.respeqt to operations and
maintenanqe'("Q&M“) expéhse. He asked Mr. Townsend, who
was jo'ined by Mr. Taylor, to explain the.difference of

$20 million between the estimates of "‘the Applicant's
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totél annual O&M expenses of $36 mllllon used in thls T
proceedlng and the estimate of $56 million. contalned 1n-
Exhibit'28_in the Applicant's current rate case. in
respénse to questioning Mr. Taylor confirmed that the

. esﬁihate.OE O&M’éxpeﬁse in'thé presént procéedihg did‘nbt
include. any expenses associated with éxploration or

development costs, natural gas production or gathering or

other gas supply expenses. He also agreed that the

expenses qssociated‘with underground storage and -third

.
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party,drilling costs;‘both of which are included in O&M

expénses in the exhibit filed in the current rate .g

.proceéding, were<éXcluded. ;f

| ~ Mr. Taylor's justification‘for excluding these '%

expenses from those to be allocated to the extension was L

thqt there'wduld,be no incremental expenses of this type 'g

"whether Wefaad Petawawa or whether we don't". ;

| Mr. Graholm-continued this liné of questioning |

with respéct to exclqding the explor;ﬁiqn-and developmeﬁt' 1

component of O&M.gxpénsés in‘an iﬁcrementai cost studyf~ %

fof testing feasibility. Mr. Rewbotham also joined in 2

the interchaﬁge as éet out below:

-"Q.  All right. Now, why would you exclude the

- eXploration-and development? %

"A. Again, the additioﬁ of customers at _ f

Pe tawawa would not change our exploration
program in any way and would not create an
incremental operating expense in. this area.

"Q. Because you have ample supply available
from the west, is that why?

C"A. We have an ample supply under contract,
T yes.
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"0. Well, you could usc the samc afgument for
any of your customers that you don't require

your exploration for any of your customers, not-

just with the customers on the Petawawa line.

"A. The decision about whether we have an
exploration program and a set of operating
expenses for that exploration and production
.program is independent of this exten51on,<
that s what I am trylng to say.

"O. Yes.

"A. We would have a production program if we

need that gas for our system as a whole and we
~wouldn't change it whether we have or have not
got a Petawawa extension.

"Mr. MacOdrum:. Mr. Taylor, once these
customers are added into your system how are

they different from any other customer within
the Consumers' system?

"Mr. Taylor: They aren't any different.

"Mr. MacOdrum: So, why should the test of
feasibility be different?

"Mr. Taylor: The test of feasibility isn't:
different. When any new customer is coming on
we look at incremental costs, that's to my mind
what you do in the feasibility study: you look
at what additional costs, adding those new
.customers will create for the company and you
look at what additional revenue you obtain from
those customers.

"Mr. MacOdrum: Is that in part an exercise in

- allocation?

"Mr., Taylor: "To me an allocation study is for

other purposes such as pricing and not for
fea51blllty. '

"Mr .Rewbotham: I don t thlnk Mr. MacOdrum,
we'lre lOO’]ng at allocation in this sense,
we're atLemptlng to determine what are the.
incremental out-of-pocket costs that we would
not bear if we-did not add those customers

versus what we will bear if we do increase the
number of customers.

"Mr. MacOdrum: But we're getting to the point
" that I guess you're making is that this
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increment is so de minimis that you wouldn't

~incur any incremental supply related expenses’ e
to accomplish the additions cither . because of

your own abundance of supply at this time or

just  because of good planning, good luck, or
-whatever, is that what you're telling wus?

""A. We would lncur the costs of purchasing gas.
from TransCanada Pipelines at a certain cost of
cycling some of that gas through storage on an
annual basis. And a certain amount of
operating costs for those specific customers
and those are then cash outlays, if you ‘like,-
that we would expect to incur to match against
the extra revenues that we can anticipate

" obtaining from those customers.

"O. But the actual quantity compared to your
total sales is so small that on the 0 & M side

the operating -- the incremental operating
costs are very small indeed, is that what
you're —- :

"A. Yes, sir. And in addition new customers
would likely have lower costs than older
customers anyway." (Transcript, pp. 180-183.)

. Boéra counsel also explored the treatment of
marketing department'cdsts and materials énd contractor.
serviées as a component of O&M expense.

er. Townsend was asked why, although in the
current rate ﬁroceeding appréximatelyﬂZO percent of
_administrativé andvgeneral‘costs were pro?osed to be
~capi£aliied.as construction overheads, none of such
¢osts were assigned .to this proposed project.
Mr. wansend indicatéd that all such overhéads for the
Eastern Region were charged against expenses already

budgéted énd approved. It was admitted that "because of

the 'internal procedures of Consumers' this particular.

project. got a break as far as qapitaliiation of overhead

was concerned."
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~Mr. Taylor acknpwlédged;Awhen examined, that

‘interest dﬁring construction was not specifically ‘]

- capitalized with respect to this project és it was

"a relativelf‘small amount because of thel§ery'short con-
stﬁuctioh period and we felt it-would be easily absorbed
in the contingéﬁcy amount that Mr. Graham allowed of
$100,000."

With respect to the exclusion of any allowance
for gas 1in storage in the working caéital allowance used
iﬁ the feasibility stUdy, Mr. TayLor sald that Consumers'
"felt that .there was sufficient storage presently-
availgbie to serve not only our existing customers butl
"these additional customers and perhaps some othér
"addition of customers without tﬁe purchaéing of any
 ihcremental storage inventory."

| In the context oﬁ an‘analyéis of the recent
decline in rates of return earned'by,the.AppliCant on new
additions, Mr. Graholm also questiOned the Applicant's
fate‘of return ﬁargefs used to establish ecohomic 3
Afeasibility.

| Mr. Taylér explained that an 11 percént targét

rate of return was the rate used by the people in the
Eaétérn Region and weﬁt‘oﬁ to state "my personal feeling
isAthat I'm a lot more comfortable with about li 1/2 and
up - because of:the coét-of new ﬁunds"; However,l
Mr. Tgqur would not agree with Boara counselAthat the
actual inc:eﬁentél cost df capital is more than

12 percent.
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In argument, Mr. Graholm referred to the state-

ments of the Board in earlier decisions that existing[

customers should not be called upon to subsidize, through

higher rates, new customers on extensions. He expressed

concerns that ﬁhe feasibility test did not truly relate
éééts and_revenues on. a comparable basis. For example, -
.he indicated'that for the present case an incremental Q&M
cost of $41 per‘customer was used, but that a much higher
averade Sy$tem—wide cost of $99 was sought to be includéd
in Consumers'’ ratés in ﬁhe current rate éroceeding.k In
Aéhort, he felt that the $41 péricustomer figure emplgyed
in the‘ecénomic feasibility study was probably
undetstated.
| He alsc repeated the concern he.raised in

cross—examination with féspect to the exclusion of any
alldwance.for‘the cost of storagé in the.working-capital
éllpwaﬁce.

| vOther mattets'raised in cross-examination by
‘Board4counSel which were butlined_eérlier in this
secéioh,‘were also dealt with -in his concluding'

"statement.

(c) Views of the Board

The Board accepts that on the test of economic
feasibility empldyéd by the Applicant and by the use of
~the Applicant's assumptions with respect to revenues and

costs,xthé.proposedAproject is economically feasible.
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The Board accepts that the targets proposcd by the
' Aplecant COL the rate of return on estimated Latc ba e
'are‘reasonable.

The Board is concerned'that, in détermining the
components of -the "incremental" costs for the test of

economic feasibility, the criterion of "out of pocket

o £ R

'costsﬁ may have been applied incon;istently.

The Board 'is not convinced by the argumenté of
the Applicant thatAthe incremeﬁtal‘operation»aﬁd
maintenance expense should. include no aliowahce whatever

for éxploration andAdevelopment, underground storége,

third party exploration or other gas supply costs. These
arguments appear to the Board to be wvalid only for smalli

increments . of new facilities over a short term and to

‘disregard the cumulative effect of many such additions in

T T

increcasing common costs with time. Similérly, the Board

oy
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is concerned as to whether interest during construction

~and capitalization of construction overheads have been

approprlately recognlzed
| In the opinion of the Board some more appro-

‘ptiate«treatment of the items ehumerated above might

properly have‘beeﬁ given in the cost of'the projéect to

assess its economic feasibility. For example, some

’v.:,mt PR

allowance for the operation and maintenance items

_enumerated above might have been allocated to the

"'T'g = 1«{1#'5 S

incremental cost of the project. The Board has not made

such an allocation because, to be consistent} it would

TN




also have had to make‘offsetting adjustments to make the

.cbst of gas properly incremental. The'Boafd.isfaware |
that, as,Boafd counsel noted, fhe.Appliqant on a éystem—
wide Basis, is faced witthotential costs in the form of
unabsorbed demand chérges as a cénsequence of an
imbalaﬁce betwegn forecasted demand and contracted
supply. The potential savings from tﬁe extension in
"reducing tﬁese unabsorbed demand charges may have 5een5
. taken into‘consiéeréﬁion when the Applicant assessed the
economic feasiﬁility of and the risks associated with the

‘extension.. If these offsetting aajustments were

considered by the Applicant, the Board believes that the .x

project may'properly have been viewed as a more attrac—
- tive undertaking. The Board, howevér, does not carry
this speculation ény further. Such a cdnsideration and 
how it'relgtes Eé the question of the "prudency of coét
iﬁcurrencé by utility management™ is’an issue that lies’
af fhe heart of -each rate proceeding of'thé Apﬁliéant.

| The Béard‘s fundamental ar€a of concern, in the
‘hatter bf economié feasibility, is one it shares with the
.Aépiicaht. |

| Mr., Townsend noted'thaﬁ there was a "Federal

poliéy in Canada which 1is favéuring the use of gas as
much as possible". He went on to note that there was
interest in incréasing large volume industrial contracﬁ;
in:tﬁe Eastern Region. He 'said:

"We have one very large customer we are
negotiating with and he-it wants to talk long
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term-contract. This is a customer which 1is -
several times ‘larger than we're -talking about
here in volume-and if he's willing to talk
-multi-year contract then we become less
concerned about the possibility of the Forces
Base reverting back to oil on a full time
ba51s,

it fnﬁ,"}nW"_”w—*-__ .”

"Mr. MacOdrum:. You mean a long term customer
adjacent to the Pembroke-Petawawa?

" "Mr. Townsend: No, no, just long term customer
in the vicinity of Ottawa.

"Mr . MacOdrum: So, it's not a concern —-

"Mr. Townsend: TIt's not germane to this line
of this discussion today except for the fact
that it does indicate that long term number 6
- 0il Bunker C customers or number 6, not long’
.term, are looking towards long term natural gas
contracts. 50, we have less concern about the
possibility of losing this contract.
"Mr. Graholm: Q. So, you are concerned about
the Department of National Defence then going
back to Bunker C?

"(Answers by Mr. Townsend )
"A. We. are concerned about them going back.

"Q. . Yes.’

é}
k
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"A. I have no serious concern on the matter,
no. If I felt that that was a serious risk we
would not have come forward today.

Q. Who made the decision 1n ‘Consumers' to.
accept this risk?

"A. The decision to proceed with this feasi-
bility was.mine presented to the Vice-President
. of Operations of the Company Mr. R. W. Martin
. who 'in turn would have presented it to the
‘meeting of the Vice-Presidents. Following
that, the decision was taken to approve the
capltal expenditures involved, subject to the

Board's approval of course." - (Transcript, : f
pp. 124-126.) E ‘ 4 ' e
Thus it seems clear that‘the Applicant at a ' : E

senior management level is prepared to assume the risks

arising from the construction of the extension.




’ An analysis of thesc risks 1is in order. In t@e
fifﬁh Year-of'operatién, 520,992 Mcf of total‘Séles of;!
7§l,744 Mcf would be sold under large'voldme intérruét—'
ible gontracts., In that year, 560,522 Mcf (éver 60 per-
cent of total sales from the é%tehsion)‘wouid be sales to
the central heating plant at CFB Petawawa. (Exhibit 29.)
Thiétceﬁtrél héating'plant has and wQuld continue té have
the capability'of burning Bunker C fuel oil after its
convefsion to burn néturai gas.

Tbé'cbnttact that Consﬁmers' hés:proposéd td

the Department of National Defence is for a one-year

term.- Although the purchaser would be obligated to take

',and/or pay for 75 percent of the agreed ‘annual volume, if -

~the cost of the gas sold.under the contract were to be

- increésed, the pufchaSer would have the option of-

terminaﬁing the contracﬁ. AS Mr. Townsend agreed, it is
'inhérent} in'a judgmént.that the proposal'is feasible,’
that a priée advantagé} over the existing Bunker C cost,
remain for several years intb:theffutﬁre}' Such a price
ad&éntége cgrrently prevalls under the pricing provisions
of the contract offeréd‘by Consumers' to the Department
df.Nétioﬁa; ﬁéfencé.‘

B - -He acknowledged, in indicating that Consumers'’
is not.légkihg‘for industrial contracts for longer than
one yeaf,lthét a reason was "the flexibility'of the
market situation". He went onlﬁo note "it's jusﬁ'a very

'volatiie market".
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The~Board Céncludes that -the Applicanﬁf a long—
~established énﬁ responsible utility witﬁ an’expérienced
management, has made the judgment that iﬁ_wopld bear the
‘riske in full awareneéss of the market conditions

described by Mr. Townsend.

The Board observes that‘there are at least two

SRR T R

. ways in~Wﬁich these risks could be'minimized. One was
raised by Mr. Graholm who Suggested.tha£ tﬁe Applicant. .
couldrnegdtiate a grant in aid of constructioﬁ of the
"extenéioﬁ with the.Departmenf of National Defence in
view of the fact that ovér 94 percent of the total
forecast load would go to meet the Department's needs.

Another alternative available to the Applicant

e S I i -

‘would be to seek a contract with a Eerm longer than one
~year and without an option to the purchaser to terminate

'in.the eveht of any gas cost escalation. The purchaser

G IS e SLIN S

would remain obligated to pay for some portion of ﬁhe
contracted Quantiﬁy of gas, eVen:if it did not Want it : ‘%
_éﬁd even if the 'gas cost increased. ée&efal variations
‘in‘the éxéct deﬁails of the gas cost escalation
:pfovisioné could be.made. vFor example, the purchaser

could retain the right to terminate if the gas cost

escalated at a rate higher than a stated percentage or

~ beyond a stated amount. The negotiators for both the . ‘ &
‘Applicant and prospective purchasers would no doubt have.
- the ingenuity to draft the precise language of such

provisions.




't

'The Board does not claim-any originality in

this concept; Mr. Houston noted that contracts'longer

than 'one year had previously been entered. into by

:Consumers' and Mr. Townsend, in the guotation referred to

earller, noted that a new customer in Ottawa was seeking

a contract for a term longer than one year.

It was also establisned that Consumers' changed

‘to the “"one year contract" policy as a "restriction put.

on us by the supply Situation of a few years ago" and it

was acknowledged that the supply situation that

necessitated this policy had changed in a significant way
~'w,hen Mr.zHouston went on to note "yes, the supply has

tlmproved ves, certalnly"

The Board 1s aware and can take admlnlstratlve

_ notice of the February 1979 report of the National Energy
Board  "Canadian Natural Gas Supply and Requirementsg”

?which'details the basis for a much improved supply'sitUa—‘

tion with respect to Canadian'natural gas than that

described for instance, in the Natlonal Energy Board's

1975 report on the same subject.

Mr. Houston, when asked wnether the company has

given any‘thought to changing its policy of not seeking -

" longer term contracts, indicated affirmatively.} HoweVer,

later in the hearing Mr. Atkinson reported on d telephone
dlscusslon he had on the subject w1th Mr. Potts, the
Manager of Commerc1al and Industrial Sales for the

company and the person in overall charge of contracts.
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Mf. Atkinson reported that there is no policy tO.StOplz

Consumers' from signing a large volume contract for more

-.thah one year. However, he said that Mr._Potﬁs could
not remember any customer who asked for a contract in

excess of one year or for that matter who was prepared to

.éign one. Mr. Potts was also reported to have advised

. that "he cannot see an instance where any custoﬁer would
.sign_a cohtragtAwheré-the increase clause was removed".
The increase clause is the clause which allows the
customer’ to éancel the contract in the évent of an

increase in gas costs.

In view of the fact that Mr. Atkinson's report
Qf the discussion was not evidence presented by the
Applicant in a manner which would lend itself to cross-

-examination, tbe Board cannot attach to -it the same

weight as ‘that of the other evidence that was so tested.

' The Board notes that Mr. Townsend when asked:

"so what happens to the $1 1/2 million you spent on the
.pipeiine if you lose this customer in. a few years?"
commented on the basis for his view of the feasibility of
the project.

"Mr, Townsend: A. I think, we're going on

past practice and we're going on the Canadian

‘position for energy in Canada and certainly we

have a Federal policy in Canada which 1is ' ]

favouring the use of natural gas as much as -

possible . . . ." (Transcript, p. 124.)

Mr. Atkinson in his argument also referred to

Rii: « S0

the Federal policy to favour the use of natural gas.
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The p;oposed puréhaser‘of the natural gas upon
which he féasibility.of this extension depends:is the]
vDepaﬁtment'of National Defence, a department of the
': Fedéral Government."The Applicant is relying largely on

'a letter of intent from that Department, although

Mr. Townsend said that he expeéted to have the gas salesi

contract signed beforevconstruéfioh Starts. A more cer-
‘tain manifestation of the Federal policy in this regard
would'be the commitment to gas'of the ceﬁtrai héating
 plant load at CFB Petawawa, for a term longer than one

. year with take-or-pay or other cost penalty'previsions.

_The epteringAinto of such a contract in the current case

"wbuld redﬁce the risk which the Applicant would assume
;with the construction éf the extension.

| ‘Witﬁ respect to the residential units at
CFB Péfawawa,.the Board understands that the Applicant
.may recelve revénué from the Department of NatiOnél.
Defence fof the iﬁstallation of new furnaces and conver-
éion burners. -fhe-early'firming up of such an arréngef
ment would alsé,reduce the Appiicaht‘s exposure té the

risks arising from the project.

7. 'Dispositioﬁ of the Application

laving considered the evidence and in the light of

the views expressed earlier herein, the Board is of the

opinion, subject to the conditions' set out below, that
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the construction of the extension by the Applicant is in

¥
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the public interest and an order granting leave to
cpnstrUct will be 'issued.

| ‘The Board is furthér'of the obinionvthat the

- construction should.be undertaken and completed within al
reasonable.time of an order~granting'éuch leave.

| The  order gtanting‘leave to construct shall include

conditions to provide that:

1. The proposed pipelihe and facilitieé shall be

constructed in accordance with:

- 1) " the Contract Specificaﬂions - Main and

Service Construction 1978; (Exhibit 13.)

ii) Construction drawings for 8-inch
Petawawa'Pipeline'Project.

(Exhibit 11A.)

" 2.. fThe Applicant shall comply with all the under-.

T

takings given by its witnesses and counsel
diring the course of the current proceeding,

but subject to the fourth COnditiOn set out

.below.

3. .'The Applicant shall notify the Board forthwith

upon the completion of construction of the

e SOt e

‘extension and the leave to construct granted by’

T,

the order shall terminate on December 31, 1980,

P




unless the construction of the extension has

beén cdmpleted by that date.

4. The Applicant will offer to each private

" landowner a grant of easement agreement.in the

form set out in Exhibit 22, amended as provided‘

for earlier herein.

" The Board has expressed 1ts concern about the risks

" arising from the Applicant‘s proposal to'proceed on the

basis'of the letter of intent.from.the,Department of

" National Defence and a dnefyear contract with an option

to terminate in the event of any gas cost escalation. It

*

may well be that the risks of proceeding on that basis

should not neéessarily be borne entirely by the
cuétdmers. Therefore, the Board considers it important .

to note that’the.granting of leave to construct the.

7

éxtension is not a determination of the treatment to be

given to thé costs of such facilities in subsequent rate
proceedings of the Applicant., In suchmprOCeedihgs‘the

prudency of management in incurring costs to provide

utility service is subject to extensive review.

8.  Costs

" The Board's costs will be charged to the Applicant'

in accordance with the Board's usual practice.
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.9‘. Order

The Board regquires the Applicant to draft and submit
to the Board an'appropriate order in accordance with
these Reasons for Decision.

DATED at Toronto this Sth day. of June, 1979.

ONTARIO ENERGY BOARD

w/m

3 ”‘ | AR | I - o O S

'D. M. Treadgafd
Member
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