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--- On commencing at 9:30 a.m.

MS. CONBOY:   Thank you.  The Board is sitting today in the matter an application by Newmarket-Tay Power Distribution Ltd. for an order approving just and reasonable rates and other charges for electricity distribution to be effective May 1st, 2012.  The Board has assigned EB-2011-0184 to this application.


As part of its application, Newmarket-Tay Power has requested to dispose of a credit balance in Newmarket account 1562, deferred payments in lieu of taxes, which we affectionately call "PILs", including carrying charges to be refunded to its ratepayers.


Newmarket-Tay has requested that the Board, however, make certain adjustments to the interest and tax rate on Newmarket's account 1562 balances.


We're here today to consider the additional evidence that was filed on Newmarket-Tay's request for these adjustments.


My name is Paula Conboy and I will be presiding over these proceedings today.


May I have -- for the benefit of the record, may I have appearances, please?

Appearances:


MR. TAYLOR:  Good morning, Madam Chair.  Andrew Taylor, counsel for the applicant, and with me is Paul Ferguson, the CEO of the applicant, and Iain Clinton, the CFO.


MS. CONBOY:  Good morning, gentlemen.


MS. DJURDJEVIC:  Ljuba Djurdjevic, counsel for Board Staff.  On behalf of Board Staff, with me are Pascale Duguay and Duncan Skinner.  And Mr. Skinner will actually be conducting the examination of the witness today, given the very technical nature of it.  He is our subject matter expert on it.


MS. CONBOY:  Thank you, Ms. Djurdjevic.


Mr. Taylor or Ms. Djurdjevic, have you got any preliminary matters to address before we get started?


MR. TAYLOR:  No, I don't.


MS. CONBOY:  Great.  How would you like to proceed?  Have you got an opening statement?  Should we swear in the witnesses?


MR. TAYLOR:  Perhaps we could swear in the witnesses, and then if they could make some opening remarks, then we can open it up for cross-examination.


MS. CONBOY:  That would be great.  Thank you.
NEWMARKET-TAY POWER DISTRIBUTION LTD. - PANEL 1


Iain Clinton, Sworn


Paul Ferguson, Sworn


MS. CONBOY:  Thank you, Mr. Taylor.


MR. TAYLOR:  Go ahead.

Presentation by Mr. Ferguson:


MR. FERGUSON:  Thank you, Madam Chair.  We thank the Board for hearing this matter orally this morning.  We requested the oral hearing to ensure our proposal is understood in light of the unique circumstances.


The circumstances surrounding the Newmarket PILs balance are unfortunate, and we sincerely want them addressed in a fair and equitable manner.


Until we received Board Staff's interrogatory in this matter, we were really unaware of the over-collection and we want to emphasize we would never expect to retain any over-collected amounts, no matter what the cause.


At the same time, in light of these unique circumstances, we believe the principle of simple fairness should apply, and that is we believe we should neither benefit from nor be unduly disadvantaged by the over-collection.


To do so, we propose two adjustments to the Newmarket PILs balance.  The first is with the carrying charges, and what we would propose is we would pay carrying charges at the rate we earned them in our financial institution, and also with respect to the tax rate, the loss claim refund will be less than the taxes we paid at the time due to the declining tax rate over the period.


These adjustments treat both Newmarket-Tay Power and Newmarket customers fairly and address the unique circumstances appropriately.  Thank you.


MS. CONBOY:  Thank you, Mr. Ferguson.


Mr. Clinton?  I think we are ready for cross-examination, Mr. Skinner.

Cross-Examination by Mr. Skinner:


MR. SKINNER:  Thank you.  Duncan Skinner, Board Staff.


How did Newmarket-Tay determine the monthly interest rates that it was offered by its banking institution for the period 2002 to 2012?


MR. CLINTON:  We used the bank prime rate that we earn our interest deposits.

Questions by the Board:


MS. CONBOY:  Mr. Skinner, sorry, I am going to interrupt you, because I am just wondering if -- so that I can better understand your cross-examination questions, as well, Mr. Clinton, I probably look to you.


I was wondering if I could ask some clarifying questions first so that I am sure that I am understanding what it is that you are seeking, and then, Mr. Skinner, perhaps you could conduct your cross-examination and I will understand it better.


So I am looking at the supplementary evidence that you filed on October 26th.  As I understand it, in 2002 Newmarket applied for a 2001 deferred PILs of $512,000, it was, and a PILs proxy of approximately $1.7 million.


The Board in that decision reduced those amounts by 6-1/2 thousand dollars, give or take, in 2001, and $350,000, a little bit under, in 2002.


So had those adjustments been made, been carried from the decision into the rate order, the PILs proxy in the rates would be 506,000 for 2001 - and it was allocated as per the model - and then 1.4 million in 2002.  Do I have that correct?


MR. TAYLOR:  Madam Chair, that's correct in principle, but I just want to make sure your numbers are right unless the numbers --


MS. CONBOY:  I can tell you I've got 512,987 for the 2001 applied-for PILs proxy, which was reduced by 6,456 for, if my math is correct, 506,531.


MR. TAYLOR:  That's correct.


MS. CONBOY:  Okay.  The second adjustment, $1,763,900, a reduction in the decision was to be made for $347,920.  Had the reduction actually been -- for large corporate tax, had it actually been applied to the draft rate order, it would have been -- the PILs proxy for 2002 would have been 1,415,980?


MR. TAYLOR:  That's correct.


MS. CONBOY:  Great.  So we are all good in terms of what was in the decision and what was transferred into the rate order in terms of the math.


And I am assuming that if your account balances, the 1562 balances, had those adjustments been made to the rate order and those lower numbers were actually in the PILs proxy, there still would have been an over-collection between the PILs proxy that was in rates that, as your evidence says, continued -- you know, it didn't change until 2005, and what was actually paid.


So it's not just because this amount wasn't transposed into the rate order that there was an over-collection.  There would have been an over-collection, anyway?


MR. TAYLOR:  That's correct.  There would have been an over-collection, but it would have been significantly lower.  In fact, I think the over-collection would have been reflected in their original evidence, which was in the ballpark of $37,000.


MR. CLINTON:  I thought -- I believe the original evidence, I think we had a $12,000 credit owing in the end to the Board, but I would have to check.


MR. TAYLOR:  Okay.


MS. CONBOY:  We can go through some of that to make sure that we have the amounts.


So are you asking the Board to approve a different interest rate -- we can leave the issue of the deemed tax 
-- sorry, is it the deemed tax?  The second adjustment, are you -- but the first adjustment with respect to the interest rate, are you asking the Board to approve a different interest rate on that delta, on that over-collection amount?  So the amount that was -- the adjustment didn't make?


MR. TAYLOR:  Yes.


MS. CONBOY:  Okay.  So you are not arguing that the deemed amount that was set in the 2000 rate handbook for the over-collection had the adjustment been made, you are not arguing that that amount should attract a different interest rate?  It is only the -- you used the word "mistake" but, you know, the adjustment that wasn't made, you are only using that component; is that right?


MR. CLINTON:  Instead of "mistake" how about we use the word "delta," change?


MS. CONBOY:  I am happy to use the word "delta."  Okay.  So you are ask --


MR. FERGUSON:  That is correct.  We were only -- it is only for the over-collected amount due to the adjustment.  Not the over-collection that would have occurred in due course anyway.


MS. CONBOY:  Okay.


MR. TAYLOR:  I am not really sure it would make much of a difference, bottom line, given that the correct over-collection or the correct delta of 12,500 I am not sure whether or not the difference in interest rates on that amount would really amount to much, if at all.


MS. CONBOY:  Maybe I could take you to the middle of page 5 of your -- I am hope I am not cutting into some of your cross-examination, Mr. Skinner.  This is -- I am just trying to make sure I understand it.


The middle of page 5, with both the interest adjustment and tax rate adjustment on Newmarket account 1562, the resulting balance would have been -- and I don't need to say it right out because you have it right in front of you, but 1.2 million, a little bit more; correct?


With the addition of the $12,000, almost $13,000 of the PILs over-collection in Newmarket-Tay's original filing, the total PILs amount that Newmarket-Tay proposes to return to payers is 1.3 -- $1.29 million.


So the way I am understanding it, Mr. Taylor, is that it's the delta, if you will, is the $12.9 thousand?


Teresa won't be able to pick up on head nods, so you will just have to...


MR. TAYLOR:  Can I have a moment to confer with my client?


MS. CONBOY:  Yes, please.


MR. CLINTON:  If on that same page, you'll go up to the PILs over-collection on that chart, you will see that, based on the calculation, technically the delta over-collection in 2001 was 6,445, then the resulting numbers are 347, 354, 349, 86, all in thousands, and rounded.


Total over-collection on the PILs is 1.145.  That would be the interest delta that that we were applying to.


MS. CONBOY:  I see.


MR. CLINTON:  So instead of the Board rates at that time, we are applying our rates that we earned on deposits.


MS. CONBOY:  Okay.  So, Mr. Clinton, the delta, as you say, is the $1.1 million, the $1.45 million.


Had the adjustments been made in 2002, your over-collection would have been more like $12,000?


MR. CLINTON:  That was our original calculation, yes, without the over-collection in that Board Staff pointed out.


MS. CONBOY:  So I am not sure that that part has been fully reviewed through the interrogatories.  We have been focussing more on the delta, but we will assume that this is the correct amount right now.


MR. CLINTON:  Yes.  Our argument is with the delta.  It is not with Board Staff's calculation.


MS. CONBOY:  Okay.


Mr. Skinner, I think I understand it all now.  Please go ahead with your cross.^

Continued Cross-Examination by Mr. Skinner:

MR. SKINNER:  Returning to the interest rate choice, you -- I think I recall you made the comments it is prime rate and it was the rate that you earned on cash balances.  And at that time, if I recall your financial statements, you had approximately $11 million on your balance sheet in cash, cash equivalents, from 2002 to 2005.


I was looking at the calculation of the interest carrying charges, which appear in PDF pages 24 through 29, and the interest rates for 2001 are 2.75 percent, 2.25; in 2002 they ranged from two percent to 2.75.


So would that be prime less something?


MS. CONBOY:  If you give us -- I need to know where you are talking about.


MR. SKINNER:  Sorry.  PDF page, in the supplementary evidence?


MS. CONBOY:  Yes.


MR. SKINNER:  PDF pages 24 through 29, which are the last five, six pages of the package.


MS. CONBOY:  Okay.


MR. SKINNER:  And it is the calculation -- it is the continuity schedule calculation of the interest carrying charges on the principal balance.


And there are interest rates in there for each month for the period --


MS. CONBOY:  2001 to 2012.


MR. SKINNER:  And 2012.


MS. CONBOY:  Okay.


MR. SKINNER:  And the rates appear to be less than prime, and I am just asking Newmarket-Tay to clarify whether it is prime, or prime less something.


MS. CONBOY:  Thank you.


MR. CLINTON:  I don't have the supplemental schedule in front of me, but our number -- our interest rate policy with the bank of –- Toronto-Dominion, is we are paid basically 1.75 percent less than Canadian business prime.  So whatever bank prime was at that period, you subtract 1.75 and that is what we earn on our deposits.


MS. CONBOY:  Well, maybe you could get the evidence in front of you if you are going to be testifying to it, Mr. Clinton.


So the approved interest rate that you are referring to is prime minus 1.75 -- sorry, prime minus 0.75?


MR. CLINTON:  The interest we earn on deposits is Canadian bank prime less 1.75 percent.


MR. SKINNER:  Do you have a schedule of interest rates that you intend to file to support this?


MR. CLINTON:  Yes, we do.  We don't have it with us, currently.  I was just e-mailed to -- somebody that they could print off and I can submit it as evidence.


MR. SKINNER:  Thank you.


MS. CONBOY:  Could we have an undertaking number for that, please?


MS. DJURDJEVIC:  That will be Undertaking J1.

UNDERTAKING NO. J1:  TO PROVIDE SCHEDULE OF INTEREST RATES.

MS. CONBOY:  And that is for the duration of the continuity schedule, quarter 4 2001 to present?  Is that what you are asking for, Mr. Taylor -- Mr. Skinner?


MR. SKINNER:  Yes.


MS. CONBOY:  Thank you.


MR. SKINNER:  What interest rate did Newmarket-Tay pay on its long-term debt or notes payable to parent or other affiliated associated companies during that period?


MR. CLINTON:  The amounts that we pay on the promissory note to the shareholder is what I believe you are asking.  Whatever the OEB rate is at that time due to our rate filing mechanisms.


MR. SKINNER:  So that would be the deemed debt rate?


MR. CLINTON:  Yes, correct.


MR. SKINNER:  Did Newmarket-Tay draw on any lines of credit during the period 2002 through 2004?


MR. CLINTON:  No, we did not.


MR. SKINNER:  Did you have a line of credit?


MR. CLINTON:  We have a standby line of credit with the bank, yes.


MR. SKINNER:  What would be interest be on that line of credit?


MR. CLINTON:  It is the current bank prime, plus -- I believe at that point in time it was one percent, but I will get that number for you.


MR. SKINNER:  Thank you.


MS. DJURDJEVIC:  That will be Undertaking J2.

UNDERTAKING NO. J2:  TO PROVIDE INTEREST RATE FOR LINE OF CREDIT.

MR. SKINNER:  If Newmarket-Tay used the PILs recoveries from customers for operational purposes, would a short-term debt rate not be more applicable to the current interest calculations than interest on short-term deposits?


MR. CLINTON:  Can we have a moment?  And can you repeat the question, please?


MR. SKINNER:  Sure.  All I am trying to do is get which interest rate should apply, and if you are using the cash in your normal business, are you displacing a draw-down on a short-term line of credit as opposed to perhaps using cash?


MR. FERGUSON:  Over the period -- I'm not sure if you will understand my answer, but we can go...


Regardless of the over-collection, it didn't impact any investments or change in the normal course of business.  In other words, if we had not over-collected, we wouldn't have done anything differently at the time.


So I look at it as it was cash in the bank.


MR. SKINNER:  Thank you.  The next question relates to the proposed adjustment for the income tax rate differences during the period of collection, 2002 to 2004, and the proposed four-year period over which disposition will occur.


To put it in perspective, the tax rate in 2002 was 38.62 percent and it declined from that point, and in 2012 it is 26.25 percent.


You are asking to be given some benefit for that change in tax rate.  Do you have a regulatory precedent to support the proposal concerning the adjustment for income tax rate differences during the period of collection and the period of refund?


MR. CLINTON:  Can I have a second?


[Mr. Clinton confers with Mr. Taylor]


MR. CLINTON:  We did not research that, so we could not tell you if there is a precedent or not.


MR. SKINNER:  Thank you.  On pages 5 to 7 of the supplementary material, in response to Board Staff Interrogatory No. 19 - and I am looking at the third table on page 7 - Newmarket-Tay has shown amounts not related to account 1562, and originally Newmarket-Tay requested to defer the recovery of its LRAM claim until its next cost of service application.


So I was wondering if you could clarify whether you are now proposing to recover the LRAM claim as part of this application?


MR. FERGUSON:  Yes, we are.


MR. SKINNER:  Are you proposing to recover the LRAM claim through the fixed or variable rate riders?


MR. FERGUSON:  We haven't -- we haven't made a proposal in that regard.


MR. SKINNER:  Do you have any thoughts or would you like to take an undertaking to give us your views on it?


MR. CLINTON:  My thoughts would be fixed.


MR. SKINNER:  If the rates are implemented on January 1, 2013, as suggested by Newmarket-Tay's assumption of December 31, 2012 at the top of page 7, would there be any changes that you would have to make to the numbers in the table on page 7?


MR. CLINTON:  When we performed the calculation for these numbers, we took the variance accounts up to December 31st, based on the information we had at the time.


So I would be saying, no, we do not have to make any adjustments to these numbers that have been presented.


MR. SKINNER:  What effective date are you seeking for the distribution rate portion of your order as opposed to the rate riders?


MR. CLINTON:  Can we have one second?


[Witness panel confers]


MR. CLINTON:  We were trying to implement them January 1st.


MR. SKINNER:  Of which year?


MR. CLINTON:  2013.


MS. CONBOY:  I'm assuming, however, there will be -- as a result of the methodology or the additional request now for the LRAM components, that there will be -- we'll have to go through an update of the evidence if you are asking for LRAM recovery as part of this application.  You didn't ask for it at the beginning and you are not quite sure how you are going to propose that that LRAM amount be recovered.  There will have to be some type of proposal put on the table in the application; correct?


MR. CLINTON:  Correct.  I just need a couple of seconds to think it through.


MS. CONBOY:  Okay.


MR. FERGUSON:  Madam Chair, we would be pleased to take an undertaking to provide a proposal to the Board.


MS. CONBOY:  Thank you.


MS. DJURDJEVIC:  That will be undertaking J3.


MS. CONBOY:  That will be to update the evidence or provide a proposal for how the LRAM will be applied?


MR. FERGUSON:  That would be to provide a proposal to -- as to how to -- yes, to dispose of the LRAM account.

UNDERTAKING NO. J3:  To provide proposal as to disposal of LRAM account.

MS. CONBOY:  And, sorry, I will ask this question of you, either Mr. Skinner or Ms. Duguay.  Were there interrogatories posed on the LRAM?  I am assuming if it wasn't part of this application, that there was no discovery with respect to the LRAM claims?


MS. DUGUAY:  My recollection is that Newmarket-Tay did file evidence supporting the disposition of their LRAM claim.


MR. CLINTON:  Yes, it was an IR which we filed the appropriate evidence, and I did not receive any secondary IRs or anything in return from the evidence we filed.


MS. CONBOY:  Thank you.


MR. SKINNER:  The next few questions relate to the calculation of rate riders.  Does Newmarket-Tay have a regulatory precedent for using the fixed charge rate rider to dispose of the PILs balance?


MR. FERGUSON:  No, we do not.  The reason I proposed that is that quite simply I would like to see -- given the over-collection has occurred, I would like to have it dealt with with certainty, and there is less variability in number of customers rather than customers' volumetric consumption.  And that is why I suggested the fixed rate or to apply it to the fixed portion.


MR. CLINTON:  I will just leave it on.


MS. CONBOY:  Sounds good.


MR. CLINTON:  At our last cost of service, the incremental -- some of our incremental revenues we were allowed to recover as a fixed rate rider.  So that would be the only precedent that I could think of off the top of my head.


MS. CONBOY:  So just to clarify - sorry, Mr. Skinner - these amounts were collected on a per kilowatt-hour basis, but are going to be remitted on a per customer basis.  Is that what you are proposing?


MR. FERGUSON:  That is correct.


MS. CONBOY:  Thank you.


MR. SKINNER:  From a regulatory accounting point of view, do you expect to use account 1595?  Right now the balance is sitting in account 1562.  Do you envisage transferring that balance from 1562 into account 1595?


MR. CLINTON:  Yes, we could, and recover it there.


MR. SKINNER:  And when you say "recover", you would be doing --


MR. CLINTON:  Sorry, pay out from there.


MR. SKINNER:  But going forward for four years, you would be adjusting your -- from a regulatory accounting point of view, not from a GAAP point of view, you would be adjusting your gross revenue and the balance in the 1595 account to reflect the collections from the fixed charge rate rider?


MR. CLINTON:  Yes.


MR. SKINNER:  Is Newmarket-Tay proposing to use its current actual customer numbers or the number of customers underpinning its most recent cost of service application to calculate the fixed charge rate riders?


MR. CLINTON:  Yes, we do.


MS. CONBOY:  Sorry, which one?


MR. CLINTON:  2010 customer accounts, which were in our last cost of service.


MR. SKINNER:  2010.


MR. CLINTON:  And which we are using for the IRM.


MR. SKINNER:  Assuming the PILs rate riders take effect on January 1, 2013, would this mean that the riders would be removed on December 31, 2016?


MR. CLINTON:  If we recover them over three years, yes.


MR. SKINNER:  Four years.


MR. CLINTON:  Four years?  Yes.


MR. SKINNER:  At the end of 2016, there presumably would still be a residual, but if you use account 1595 you wouldn't be able to find that residual?


MR. CLINTON:  The way we run our general ledgers, we have 1595 and we can put sub-accounts into it.  So we would be able to track it that way.


MR. SKINNER:  And what would you propose doing at the end of 2016 if there was a balance?


MR. CLINTON:  If there was a balance, it would probably come through the next cost of service.


MR. SKINNER:  Do you recall when Newmarket-Tay first started following regulatory accounting for deferral and variance accounts?


MR. CLINTON:  I believe my predecessor started back in 2001 or 2002.


MR. SKINNER:  And do you recall if Newmarket-Tay ever filed triple-R SIMPIL models during that period for triple-R filings?


MR. CLINTON:  I believe they did, although I will admit I can't find some of them for Tay.


MR. SKINNER:  Those are all of my questions, Madam Chair.

Continued Questions by the Board:


MS. CONBOY:  Thank you.  I would like to just follow up on one of the questions Mr. Skinner had with respect to the appropriate interest rate that is being proposed by Newmarket-Tay in its application.


I understand that as opposed to an over-collection of PILs that would have been in the neighbourhood of $13,000, we are now looking at an over-collection of approximately $1.3 million.


If I understand your application correctly, you are saying:  Let's use prime minus 1.75, which represents the deposit balances, because we had put that money in a bank account that was earning that interest rate.


So it is a bit of -- I think it is the same question Mr. Skinner asked; I am just asking it differently.  So you're saying that $1.3 million, you didn't do anything else with it.  It was just sitting in the bank at that time earning that interest rate?


MR. CLINTON:  Correct.


MS. CONBOY:  Okay.  And that -- how did that impact your financial position?  You have stated that your financial position was inflated by the over-collected PILs.


MR. CLINTON:  It increased the cash balances on the balance sheet of which we earned interest rate on.  Or interest revenues on cash balances.


MS. CONBOY:  Okay.  I am not sure I understand completely the corporate tax proposal.  I certainly understand that you have -- you were collecting PILs proxy in rates at a certain corporate tax rate, and now you are being required to pay that back at a lower corporate tax rate.


So can you walk me through that rationale, Mr. Clinton?


MR. CLINTON:  If I may, yes.  We paid 38 percent, so when the money came into our, shall we say, financial statement, we over-collected it in revenue.  You would pay tax on it at 38 percent.


When we assume we have a judgment by the end of this year and we record the liability, we'll have an expense in the variance accounts of X dollars.


That will go against your taxable income.  Therefore the tax you pay will be at this year's current rate, which is a lot less than it was 10 years ago.


MS. CONBOY:  Okay.  And did you review the combined PILs proceeding that dealt with this issue about PILs being paid at one corporate tax rate but being refunded at a different corporate tax rate?  And the Board's findings?


MR. CLINTON:  To my ignorance, no, I did not, on that part of it.  Or I can't remember at this time.


MS. CONBOY:  I understand how your proposal -- I mean, the purpose underlying the setting of an interest rate for a deferral or variance account is to ensure that distributors neither gain or lose inordinately in carrying the balances in these accounts, and I've -- you can tell I am reading off something, and I am reading off of the 2006 Electricity Distribution Rate Handbook.


The Board had determined that those -- in setting that prescribed amount in -- prior to May 1st, 2006 it was at the long-term debt rate, and then going forward it would be at the quarterly rate that was accounted -- that was posted, rather.


I am just trying to get a sense, in terms of how that is fair.


You know, we determined prior to 2006 that it was fair that customers get back this principal amount, plus an interest rate.  Why wouldn't that apply now, in terms of -- I mean, the combined proceeding talked about the fact that it may be a different interest rate now, but the amounts that were over-collected or under-collected between 2001 or that were set in 2002 and 2006, I believe, would be repaid at the interest rate that was determined at the time.


So why is it that we are deviating today?  Why are we being asked to deviate from that -- if it was appropriate at the time, it was an over-collection, why is it that we need to start parsing out why the over-collection occurred?


MR. TAYLOR:  Madam Chair, maybe I could help with this one.


The proposals that we have made in the context of this proceeding were really made for the purpose of keeping the applicant whole in light of the unique circumstances.


We didn't go back and look at the combined proceeding because we didn't feel that the circumstances here were ever contemplated in that proceeding, that there was a mistake in the 2002 decision and rate order.


So while the principles that came out of the combined proceeding were applicable in the normal course of over-collections, it is our belief that these over-collections are not in the normal course, and deserve some sort of alternate treatment.


MS. CONBOY:  So if we're saying that that interest rate was appropriate for over-collections prior to May 1st, 2006, and indeed the amounts that we set on the quarterly basis post-May 1st, 2006, if we're saying that it is appropriate, that the interest rate that we prescribe is an appropriate amount for an over-collection, why does it matter what kind of over-collection there is?


MR. TAYLOR:  Well, it matters because -- you know, that is something I would have to think about.  If that is something that were to be argued --


MS. CONBOY:  I am happy for you to address it in argument.


MR. TAYLOR:  I would love to have the opportunity to think about it and come back with something more than off the top of my head.


MS. CONBOY:  Thank you.  That would be good.


So really it is about addressing -- and it could equally apply, whether we'd be having this discussion if we were talking about an under-collection.  The Board found that an over-collection was to be tracked at a certain interest rate.  Why does it matter what kind of over-collection -- what should I be looking at, in terms of parsing out what kind of over-collection?


So I invite you to address that in your argument.


MR. TAYLOR:  Okay.  Can I expect that -- well, the only party or the only other participant in this proceeding who will be making submissions will be Board Staff, so I guess I can assume that Board Staff will be making that reply submission, at which point we can address it in our reply.


MS. CONBOY:  I invite them to do that too.  I think the procedural order set out that the first submission was coming from you, Mr. Taylor, from your clients, and that Board Staff would be responding to it.


If I am wrong, please correct me.


MR. TAYLOR:  No, that's correct.


MS. CONBOY:  So I would -- maybe I wrongly assumed that if you brought it up, that Board Staff would reply to it.


MR. TAYLOR:  Okay.  We can do that.  We can do that in our argument in-chief.


MS. CONBOY:  Great.  I don't think I have any other questions.  It's a bit of a different type of proceeding than we normally have, Mr. Taylor, where I would be asking you if you have any redirect.  But if there is anything your clients would like -- - haven't said but would like to say while I am sitting here, that would be great.


MR. FERGUSON:  I would just like to say that, had I been aware of the over-collection prior to this, we would have tried to deal with it immediately.


I would not accept the over-collection continuing over this period of time.  I think that is one of the unique circumstances here, is that if I was aware that at the time or in the period of 2002 or beyond, the moment I was aware of it, I would have been back to the Board to try and deal with it at that time.


You mentioned about carrying charges and applying to an over-collection.  If we had the same situation and it was an under-collection and it was going to attract significant carrying charges to the customer, I would suggest that my board would look at that, as well.


And in this case what they -- they were very clear in that we must pay the principal back and look at carrying charges.  I think carrying that forward to an under-collection, it would be the same way.  We would like to collect the money back, but should we attract that type of interest or tax the consumer with that type of interest?


So I am not saying we're here just because it is an over-collection.  I would suggest if it was a significant under-collection, we would be probably making a similar argument about carrying charges.


MS. CONBOY:  Thank you, Mr. Ferguson.  I will just say that it was very clear in your submission that there was not an argument over the principal amount.  So I certainly did take note of that.


Well, I think unless -- Mr. Clinton?


MR. CLINTON:  Can I get you to reread Undertaking No. 2, please?


MS. CONBOY:  How about if --


MR. TAYLOR:  That will be in the transcript.


MS. CONBOY:  It will be in the transcript.  If there is any clarification required from what is in the transcript, I invite -- if you need some clarification from you, Mr. Taylor, you would ask Board Staff.


MR. TAYLOR:  Okay.


MS. CONBOY:  Well, that is everything.  You are both excused with my thanks, very much, and we will look forward to the next step.  Thank you, Teresa.

--- Whereupon the hearing concluded at 10:15 a.m.
87

