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Monday, November 19, 2012

--- On commencing at 9:35 a.m.

MS. CHAPLIN:  Good morning.  Please be seated.


Good morning, everyone.  The Board is sitting today in the matter of application EB-2011-0354 submitted by Enbridge Gas Distribution Inc. on January 31st, 2012.


Enbridge's application is for rates and other charges for the sale, distribution, transmission and storage of natural gas beginning January 1st, 2013.


The Board has recently approved a settlement agreement in this case which resolves almost all of the issues in dispute.


One of the issues which remained was issue D11, which reads:

"Is the proposal for the open bill access program appropriate?"


The Board has now received a supplementary settlement agreement addressing this issue, but we have not yet rendered a decision on that supplementary settlement.  We will return to that probably later today.


Two further issues remain unresolved.  issue E1 reads:

"Is the forecast of the cost of debt for the Test Year, including the mix of short and long term debt and preference shares, and the rates and calculation methodologies for each, appropriate?"


And that issue was partially settled and depends upon the outcome of issue E2.


Issue E2 reads:

"Is the proposed change in capital structure increasing Enbridge's deemed common equity component from 36% to 42% appropriate?"


And we are sitting today and tomorrow to hear evidence on that issue.


My name is Cynthia Chaplin and I am the presiding member on this hearing.  Joining me are Board members Ms. Paula Conboy and Ms. Ellen Fry.  May I have appearances, please?

Appearances:


MR. CASS:  Good morning, Madam Chair.  Fred Cass for Enbridge Gas Distribution.


MS. CHAPLIN:  Good morning, Mr. Cass.


MR. BRETT:  Good morning, Madam Chair and Panel.  Tom Brett for the Building Owners and Managers Association.


MS. CHAPLIN:  Thank you, Mr. Brett.


MR. JANIGAN:  Good morning.  Michael Janigan for the Vulnerable Energy Consumers Coalition.


MS. CHAPLIN:  Thank you, Mr. Janigan.


MR. WARREN:  Robert Warren for the Consumers Council of Canada.


MS. CHAPLIN:  Thank you, Mr. Warren.


MR. THOMPSON:  Peter Thompson for Canadian Manufacturers & Exporters.


MS. CHAPLIN:  Thank you, Mr. Thompson.


MR. SHEPHERD:  Jay Shepherd for the School Energy Coalition.


MS. CHAPLIN:  Thank you, Mr. Shepherd.


MS. SEBALJ:  And Kristi Sebalj for Board Staff, and with me is Colin Schuch, the case manager.


MS. CHAPLIN:  Thank you.


Before we begin, I would just review a few of my items.


The Board issued a decision on November 15th which establishes the process we are going to used today and tomorrow to hear evidence on issue E2.


Given this is a new process for the Board and the parties, I am going to take an opportunity to review some of the main steps for the process which were described in some detail in our November 15th decision.


First we're going to have the examination and cross-examination of the company's witnesses, and I see that they are sitting there ready.


We will then call the expert witnesses for a concurrent panel.  They will be sworn and will be asked to adopt their evidence, and at that time we will deal with any issues regarding their standing as experts in this proceeding.


After that is complete, each expert or, in the case of Concentric, the team of experts will have 30 minutes to make their opening statements, and we will begin with Mr. Coyne and Ms. Lieberman from Concentric.


After the opening statements, each expert or team will have 30 minutes to ask questions of the other expert or team.  This is to enable further clarification of the major differences in fact, methodology and opinion that are relevant to the resolution by the Board of this issue.  It is not intended to be cross-examination.


Mr. Coyne and Ms. Lieberman will be the first to ask questions, and each side will be given approximately 30 minutes to question the other side.


We will then follow with cross-examination beginning with counsel for Enbridge.


All counsel will have the opportunity to cross-examine, but we will expect no duplication, and I believe we have an agreed order of cross-examination.  Certainly we have -- I believe we have an order for the Enbridge witness panel.


Enbridge, and then counsel for VECC, as one of the co-sponsors for Dr. Booth, will then have the opportunity to conduct re-examination.


At all times during the cross-examination and re-examination, the Board Panel will determine whether it is appropriate for the expert or team of experts which is not being cross-examined to respond to a question or a group of questions, or to respond to the responses of the other team or expert.  And the Board Panel itself may have questions at any particular point.


The Board understands that there is a degree of uncertainty surrounding this process because it is new for us.  However, we will expect all parties to work cooperatively to resolve any issues which arise.  Our objective is to ensure we have a process which is fair to the parties and results in a record that provides the greatest assistance possible to us in our decision making.


Are there any questions regarding the process for today?  Okay, before we begin, are there any preliminary matters?

Preliminary Matters:


MR. CASS:  Madam Chair, just one small matter, if I may.  There were two pages handed out this morning that perhaps I should make the Board aware of.


One page is the curriculum vitae for Mr. Fischer, who is on the company witness panel.  That was not otherwise on the record.


The other page is a response to a request made by Mr. Thompson for some further information, and it is I think, in essence, a table of debt issuances.  So I think everyone should have each of those two pages at this point.


MS. CHAPLIN:  We have those.  Perhaps we should give those exhibit numbers, Ms. Sebalj.


MS. SEBALJ:  Sure.  We will mark the Fischer CV as K1.1, and the further responses to CME as K1.2.

EXHIBIT NO. K1.1:  CV OF MR. FISCHER.
EXHIBIT NO. K1.2:  LETTER TO CME.

MS. CHAPLIN:  Thank you.  All right, if we're ready to begin?


MR. THOMPSON:  I was just going to say I have a compendium that I think you have before you.  We might as well mark it now, I suppose.


MS. CHAPLIN:  Yes, we do.


MR. THOMPSON:  If we could mark that, please?  And I would indicate that Exhibit K1.2 is a response to a letter that you will find at tab 18 of the compendium.


MS. SEBALJ:  Sorry.  So what you're saying, Mr. Thompson, is that we used K1.2?


MR. THOMPSON:  I'm sorry?


MR. CASS:  No, Ms. Sebalj.  K1.2 is a response to a letter that is in Mr. Thompson's compendium at the very back of the compendium.


MS. SEBALJ:  Okay, fair enough.  Thank you.  So we can mark the compendium as K1.3.

EXHIBIT NO. K1.3:  CME COMPENDIUM.

MS. CHAPLIN:  Thank you.  All right.  Mr. Cass, if your witnesses would like to be sworn or affirmed?


MR. CASS:  Yes, Madam Chair.  Perhaps I would introduce them, and then they can come forward and be sworn.


Closest to the reporter is Kevin Culbert, who is manager, regulatory accounting with Enbridge.


Next to him is Michael Lister, manager, regulatory policy and strategy.


Then Darren Yaworsky, director, treasury at Enbridge Inc.


Finally, Ralph Fischer, director, regulatory special projects of Enbridge.


If you could all come forward and be sworn, please?
ENBRIDGE GAS DISTRIBUTION - PANEL 1


Kevin Culbert, Sworn

Ralph Fischer, Sworn

Mike Lister, Sworn

Darren Yaworsky, Sworn

Examination-In-Chief by Mr. Cass:

MR. CASS:  Panel, was the company's evidence with respect to equity thickness, including answers to interrogatories, prepared by you or under your direction and control?


MR. LISTER:  Yes.


MR. CASS:  And is that evidence, and also the evidence given at the technical conference, accurate to the best of your knowledge or belief?


MR. LISTER:  Yes.


MR. CASS:  Thank you.  Can you please provide the Board with an overview of the company's evidence on equity thickness?


MR. LISTER:  The company has requested an increase in the equity ratio from the current 36 percent to 42 percent on the basis of three main areas.


Number one is an increase in business risk, and specifically the volumetric profile, system size and complexity, and environmental policies and technology.


The second area is with regard to the fair return standard, specifically as it applies to Enbridge compared to Ontario's electrics, and a low-risk US proxy group that was conducted by Concentric Energy Advisors.


As well, the third part of Enbridge's evidence is in relation to financing flexibility and credit support.


MR. CASS:  Thank you.


Now, you referred to changes in business risk.  Can you elaborate just a little more, please, on the changes in business risk that you referred to?


MR. LISTER:  Yes.  It's Enbridge's position that the volumetric profile has changed over a long period of time.  In addition to exposure to weather volatility and gas prices, we have seen a continued decline in average use consumption, and we would note an increase in the pace of average use decline.


In terms of system size and complexity, a comprehensive review of the age and condition of EGD's assets shows a clear need for higher and growing capital expenditures going forward.


On the environmental and technological changes front, newly established or established in the relatively recent past, government targets aimed at reducing greenhouse gas emissions and the policies used to support the achievement of these targets pose new threats and uncertainties to EGD's business.


MR. CASS:  All right.  Now, in your answer to the question about the overview of the company's evidence, you referred to what you called "Ontario's electrics."  What do you say about Enbridge Gas Distribution's business risk compared to Ontario's electricity transmitters and distributors?


MR. LISTER:  We see that Enbridge's business is riskier than the electric distribution business, certainly, as well as the transmission business, due to a number of factors.


Number one, over a long period of time gas demand has been declining, while electric demand has been increasing.


Number two, gas demand has only one seasonal peak, whereas electric demand has two seasonal peaks.


Number three, gas demand is driven by one main component, and that is space heating, whereas electric demand is driven by a wide and varied end usage.


As noted in the evidence, we also highlight Dr. Cannon's views in 1998, when cost of capital was being first established for the electric utilities.  And his views were essentially that gas is riskier than electric, and we share that view.


As the Board will also note, the rate-regulated utilities in Ontario share common cost of capital parameters; that is the ROE, long-term debt and not very different short-term debt treatment.  All the same, but for capital structure.


As such, it is EGD's opinion that the fair return standard cannot be said to have been met if the gas utilities have a known higher business risk and also face higher financial risk through a lower equity ratio.


MR. CASS:  Thank you.


One final question.  As everyone in the room is aware, there has been a recent decision in a Union Gas case on equity thickness.


How is Enbridge's evidence affected by that recent decision by the Board?


MR. LISTER:  The decision regarding Union Gas, Union Gas's request for higher equity ratio, was released on October 25th, and that decision essentially found that Union did not file evidence that demonstrated its business and/or financial risks had changed.


And Union neither filed evidence setting out why other Canadian regulators have increased equity ratios, nor any demonstration that Union faces similar risks.


We believe that in our presentation of this case, we are not -- our evidence is not subject to those failings.


Further, the Board's capital structure policy calls for a case-by-case analysis for the determination of capital structure.  And as such, the Board will make a determination based on the evidence before it in this case.


Therefore, as a result, the Union Gas decision should not be relevant.


MR. CASS:  Thank you, Madam Chair.  That is the examination-in-chief of the panel.


MS. CHAPLIN:  Thank you, Mr. Cass.


Mr. Thompson, I believe you are going first?

Cross-Examination by Mr. Thompson:


MR. THOMPSON:  Yes.  Thank you.


I just want to get the identity of the panel.  I know Mr. Culbert.  Was that Mr. Lister that was speaking?


MR. LISTER:  Yes.


MR. THOMPSON:  Okay.  And then it is Mr. Yaworsky and Mr. Fischer?  Have I got that straight?


MR. FISCHER:  That's correct.


MR. THOMPSON:  Thanks.


And am I correct that three of you are employees of Enbridge Gas Distribution, and you, Mr. Yaworsky, are an employee of Enbridge Inc.?  Is that right?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  And what is it that you do for Enbridge Gas Distribution, if anything?


MR. YAWORSKY:  It might be best to describe my broader functions, and then that will provide a better scope of how that fits into Enbridge Gas Distribution's.


So for Enbridge and all of its related entities and affiliates, my group is responsible for all capital raising responsibilities for all of those entities, and Enbridge Gas Distribution is one of those entities.


MR. THOMPSON:  Thank you.


Mr. Culbert, could you briefly tell us what your role is within the company?


MR. CULBERT:  Certainly.  My role is essentially determining the utility financial results for each and every year, including test year applications before the Board, return on equities for earnings sharing mechanism proceedings that we have had during the past five years.  So my role is to convert the -- what I will call corporate financials into utility regulated financials.


MR. THOMPSON:  You have been with Enbridge Gas Distribution since 1984, I believe?


MR. CULBERT:  Actually since 1981.


MR. THOMPSON:  Okay.  Thank you.


Now, Mr. Lister, could you just tell us what you do?


MR. LISTER:  I represent or help out Enbridge represent on cost of capital issues and other regulatory special projects, as required.


MR. THOMPSON:  And your CV indicates to me that you joined the company around 2002; is that right?


MR. LISTER:  That's correct.


MR. THOMPSON:  Mr. Yaworsky, you have been with Enbridge Inc., I think my notes indicated, since 2008; is that right?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  And Mr. Fischer, what is it you do for the gas distribution utility, and how long have you been with the company?


MR. FISCHER:  My main role is overseeing the project development for the next generation incentive regulation deal.


And I have been with EGD since April of last year, and with Enbridge since 2005.


MR. THOMPSON:  Enbridge being the parent company; is that right?


MR. FISCHER:  Well, Enbridge Pipelines Inc.


MR. THOMPSON:  Pipelines Inc.?  Okay.  Thanks.


So, Mr. Culbert, you are the only one who goes back in the history prior to 2000?


MR. CULBERT:  I guess that's correct, sure.


MR. THOMPSON:  Thanks.


Now, can we agree, panel, that all we're doing in this particular case is setting the equity ratio for 2013?


MR. LISTER:  That is the function of this request, yes.


MR. THOMPSON:  And according to the evidence, E1, tab 2, schedule 1, page 3, as I understand it, there are no debt or preference share issuances planned for 2013; is that correct?


[Witness panel confers]


MR. THOMPSON:  I didn't think that that was such a toughie.


MR. YAWORSKY:  Well, when you're dealing with the capital markets, nothing is easy.


Mr. Thompson, there isn't a scheduled debt or preferred share issuance in 2013.  However, that issuance or that lack thereof is predicated upon the decision of the Board on our equity thickness.


MR. THOMPSON:  Okay.  Well, so let's assume it stays at 36 percent; what is the contingency plan in terms of debt or pref share issuances?


MR. YAWORSKY:  There are still no pref share issuances planned, but up to a $400 million term debt issuance.


MR. CULBERT:  Sorry to jump in.  That is actually part of the ADR agreement, as well, wherein the Board does not approve of an equity increase, the agreement shows there is a 400 million issue planned in August of 2013 with the cost consequences being part of one of the two parts of the ADR agreement that were filed, part 1 and 2.


MR. THOMPSON:  Okay, thank you.  Mr. DeRose panelled that ADR agreement for CME, so I am not up to speed as much as he would be on that.  Thank you.


I guess maybe this is a question for you, Mr. Yaworsky.  Upon whom does Enbridge Gas Distribution or Enbridge Inc. rely to price the debt issuances of EGD Inc.?


MR. YAWORSKY:  Ultimately the market.  This is -- I am not trying to be evasive of answering your question, but ultimately the market drives and settles on the ultimate price.


So maybe you can provide me a little bit of clarity of what you are looking for on how we derive our plans to issue a debt.


MR. THOMPSON:  Well, do you retain external expertise to help you price these issuances, or is that all done internally?


MR. YAWORSKY:  It is a combination of the two.  So we track spread and issuance price data over the last 15 years, monitor our peers, monitor the market, at which point in time we feel more comfortable in issuing or at least starting the process of issuing the debt.


Then we usually retain one to potentially three of the Canadian banks to act as our debt capital markets advisors and work through their system to distribute the debt issuance.  So it is a combination of us and our bank dealers.


MR. THOMPSON:  All right.  So can I take it that you do not rely on Concentric for any assistance with the pricing of what you actually pay in the capital markets?


MR. YAWORSKY:  We do not.


MR. THOMPSON:  Thanks.


Now, I would like to move from those preliminaries, if I could, to the Board's cost of capital policies for gas distributors, and there are a lot of questions in the interrogatories about this.  I take it from the responses that the members of this panel are familiar with the Board's cost of capital report dated December 11, 2009?


MR. LISTER:  Yes, we are familiar with it.


MR. THOMPSON:  All right.  Now, the report covers electricity utilities, as well as gas utilities.  Can we agree on that?


MR. LISTER:  Yes.


MR. THOMPSON:  And in terms of the gas utilities that the Board regulates, can we agree that the Board has been regulating gas utilities for more than -- that is, rate-regulating gas utilities for more than 50 years?


MR. LISTER:  Yes, we can.


MR. THOMPSON:  Whereas with the electricity utilities, the history is quite different.  Can we agree on that?


MR. LISTER:  It's my recollection that the electric -- regulation of the electric utilities came under the purview of the OEB sometime around 2000.


MR. THOMPSON:  Thank you.  And can we agree that in terms of the corporate and regulatory history with respect to gas distributors here in Ontario, the gas distributors corporately have moved from publicly owned stand-alone companies to subsidiary of holding company parents?  Is that a fair encapsulation of the corporate history?


MR. LISTER:  I'm sorry, can you repeat the question?


MR. THOMPSON:  Yes.  The gas distributors were initially publicly owned stand-alone utilities, and then over time they became subsidiary of corporate parents like Enbridge Inc., for example?


MR. LISTER:  I believe that's correct.  There was a period in the -- maybe Darren knows -- in the early 1990s where ownership changed hands on a few occasions.


MR. THOMPSON:  All right.  Well, I won't quarrel with you on the histories.  It's a matter of record.


Now, in terms of the -- and I don't know if you folks know this, because you are fairly recent to the Enbridge group, but in terms of the methodology that the Board has applied to determine cost of capital issues with respect to gas utilities, are you familiar with that methodology and how long it has been in use?


MR. LISTER:  Yes.


MR. THOMPSON:  All right.  And the methodology, can we agree, involves determining a capital structure for the utility, and then determining the costs of the components of that capital structure?


MR. LISTER:  By and large, that's correct.  Prior to 1997, it was not uncommon that in cases, both the ROE and the capital structure were decided upon in a single case.  That's not to say that was the operations in every single year, but as of 1997 the Board established a formulaic derivation for the ROE to go on a going-forward basis, and subsequently changed that formulaic methodology in 2009.


MR. THOMPSON:  Okay, thank you.


Now, in terms of the method of deeming equity ratios

-- which, can we agree, that goes back a long way?


MR. CULBERT:  Absolutely.


MR. LISTER:  Yes.


MR. THOMPSON:  And it goes back prior to 1993?  Would you take that subject to check?


MR. LISTER:  Yes.


MR. THOMPSON:  Now -- do you know how far back it goes?


MR. LISTER:  I don't know precisely.  I have seen deemed equity ratios back into the early 1980s, I believe.


MR. CULBERT:  I know since I started in regulatory, it's been a deemed equity ratio, but I don't know how far in advance of that it became a deemed equity.


MR. THOMPSON:  Well, it is at least 30 years, I would suggest, and perhaps even longer.


But, in any event, it's a well-established, if you will, methodology.  It's been in place for a long period of time; is that fair?


MR. CULBERT:  Sure, that's fair.


MR. THOMPSON:  Now, in terms of the history, you folks have started your look at history in 1993; correct?


MR. LISTER:  Our evidence is conditioned on -- with a starting point of 1993; that's correct.


MR. THOMPSON:  And why did you do that?


MR. LISTER:  For a few reasons.  We believe that the exercise of establishing a common equity ratio requires a long-term perspective.  For one reason, the common equity ratio is typically designed so as to be set at a level that is commensurate with long-term business risks.


For another reason, the Board's policy currently states that the expectation is that the common equity ratio will remain stable for a long period of time.


So it only stands to reason, if we have a policy and a target of matching long-term business risk, that an analysis be conducted looking both historically and prospectively with respect to changes in business risk over time.


And that is, indeed, what the policy says, changes in business risk over time.


We also believe that there is new information that has been developed over the past several years that would, necessarily, weigh into a decision on the common equity ratio that would necessitate the requirement to take a long-term view of changes in business risk over time.


MR. THOMPSON:  Sorry, what's that new information?


MR. LISTER:  Well, there's actually quite a bit of new information that has occurred over the past several years.

Would you like me to expand on that?


MR. THOMPSON:  Well, can you characterize it without reading from your script?


MR. LISTER:  Well, I will read from my script.


For example, the Board's 2009 case -- which you brought up earlier -- we believe is a significant development.  That case, in particular, offered the Board's views, interpretations and application on the interpretation and application of the fair return standard.


I don't think, prior to that case, the fair return standard had been -- there was not a communication like that before 2009.  And that added a lot of clarity.


In addition, there have been several reports over the past several years seeking to analyze differences among US and Canadian jurisdictions for differences in business risk, and what we found is all of those reports generally conclude -- they don't generally conclude, they do conclude that there are no significant differences between the US and Canadian, in terms of business risk or regulatory risk.


And specifically there, I am referring to a Concentric Energy Advisors report that was commissioned by the OEB, a CGA report that was conducted sometime around 2007 or 2008, as well -- I don't know what it stands for --NERA, NERA report that was also conducted and filed in this case, as well as a study done by Roland and Priddle, a former US -- a former Supreme Court Justice and chair of the NEB.


And all of those reports concluded that there are no significant differences in business risk between Canada and the US.


Subsequent to those reports, we've seen regulators across this country start to adopt the use of US data.  Prior to 2007, that, of course, had never been practiced, certainly, by this jurisdiction, but by many others, as well.


MR. THOMPSON:  Who prepared the script that you are reading from?  Is that Concentric's work?


MR. LISTER:  My own work.


MR. THOMPSON:  With the assistance of Concentric?


MR. LISTER:  No.


MR. THOMPSON:  No assistance from Concentric?


MR. LISTER:  This was prepared by me, for me.


MR. THOMPSON:  Okay.  Well, Roland Priddle wasn't a Justice of the Supreme Court.


MR. LISTER:  I'm sorry, Roland and Priddle.


MR. THOMPSON:  No.  It is Roland Priddle who was the chair of the National Energy Board.


MR. LISTER:  I'm sorry.


MR. THOMPSON:  And he wrote a report.  And he is not a Supreme Court Justice.  So your research assistant has got a few flaws.


MR. CASS:  Well, Mr. Thompson, if you are going to give evidence, perhaps I could indicate that the authors of the report actually were John Major, a former Supreme Court Justice, and Roland Priddle.


MR. LISTER:  I stand corrected.  I'm sorry.


MR. THOMPSON:  There we go.  Well, if you could just join with me in going to this compendium, which is Exhibit K1.3, and if you would go to tab 13 -- sorry, tab 12, you will find there an excerpt.  It's from one of the interrogatory responses, Exhibit I, issue E2, schedule 21.3, attachment 2.


What it is is the equity thickness evidence submitted by the company in the 2006 proceeding.  Can we agree on that?


MR. LISTER:  Yes.


MR. THOMPSON:  This was the equity thickness evidence that EGD was relying on to seek an increase in its equity ratio from 35 percent to 38 percent; is that fair?


MR. CULBERT:  Yes.


MR. THOMPSON:  And the Board, after considering all of this evidence, and evidence supported by Dr. -- evidence in support provided by Dr. Carpenter -- which I will come to in a moment -- rendered a decision increasing your equity from 30 -- EGD's equity from 35 to 36 percent.  Is that a fair characterization of what happened?


MR. LISTER:  That's correct.


MR. THOMPSON:  Thank you.


Now, if you go to page 3 of this material, you will see that the equity ratio for EGD at 35 percent had prevailed from 1987 through to 2006; fair?  Some 20 years?


That's what this evidence is telling me.  Do you agree with that?


MR. LISTER:  This table does show equity thickness going back to 1985 at 37, 1986 at 36, and beginning in 1987 at 35, right through to 2006.  Yes.


MR. THOMPSON:  And that is a total of 20 years at that equity ratio level?


MR. LISTER:  Yes.


MR. THOMPSON:  That is quite a long history of operating at that degree of leverage.  Would you agree?


MR. LISTER:  I agree that 20 years is a long time, yes.


MR. THOMPSON:  Thank you.


And you have operated at 36 percent from 2007 to date as a result of the Board's 2006 decision; is that fair?


MR. LISTER:  That's correct.


MR. THOMPSON:  Now, if you go with me to page 32 of this material -- sorry, para 32, there is some theory -- this is provided by EGD -- with respect to equity ratios and financial risk.  It reads:

"Theoretically, there are an infinite number of permutations or combinations of capital that a company could choose to manage its financial risks."


Stopping there, do we agree that that is still a correct statement?


[Witness panel confers]


MR. YAWORSKY:  Mr. Thompson, in theory, in absolute terms, yes, a company could have an infinite number of -- well, I guess it's not infinite.  There has to be some finite limits, both at the upper end and lower end of your capital structure.


But the capital market constraints would dictate that a company has to gravitate to a capital structure that is prudent for its desired business operations, so a company just can't choose a capital structure and expect it to be

-- expect it to be able to be accepted by the capital markets or the financial markets that will result in a continued going-concern nature of the business.


MR. THOMPSON:  Yes.  And I think that is what the next sentence is telling us:

"In practice, financial markets have established a relatively narrow range of the proper mix of debt and equity for a given industry, with company-specific factors influencing the location for a specific entity within the industry range."


I think that is what you were trying to say; is that fair?


MR. YAWORSKY:  That's fair.


MR. THOMPSON:  Okay.  Then it goes on and says:

"In order to achieve the desired balance of debt and equity, the most important factor is the nature of the company's business risks and how much volatility and uncertainty is associated with these risks and the magnitude of their impact on the company's earnings."


Does that continue to be an accurate statement today?


[Witness panel confers]


MR. LISTER:  That's correct.


MR. THOMPSON:  And then it goes on in paragraphs 33 and 34 talking about higher risk companies needing thicker equity and lower risk companies needing -- being able to get by on highly leveraged companies.  So 34 reads:

"On the other hand, a company with a very stable and predictable earnings level will usually have very material business risks and be able to support a higher level of debt in its capital structure."


I take it those two paragraphs are still applicable today?  Would you agree with that?


[Witness panel confers]


MR. LISTER:  Yes.


MR. THOMPSON:  Okay.  And so by way of illustration, if we have a company A with an equity ratio of, let's say, 40 percent and that company enjoys access to capital at a hypothetical rate of 6 percent, and we have company B with an equity ratio of 35 percent with access to the same amount of capital on the same terms at the same time at 6 percent, can we conclude that the market regards the second company to be less risky than the first company?


MR. YAWORSKY:  Mr. Thompson, just to ensure that we provide you with the clearest response, when you say "cost of capital" there, are you referring to the cost of debt, the cost of equity, or the weighted average cost of capital?


MR. THOMPSON:  I'm talking about debt.


[Witness panel confers]


MR. LISTER:  I believe a better characterization is that the market will determine the relative riskiness of a company on the basis of its long-term business risks.


MR. THOMPSON:  So is the answer to my question, yes, the market regards the second company I described to be less risky than the first?  It seems to me to be axiomatic, but what is the answer?


MR. YAWORSKY:  Mr. Thompson, I can understand or appreciate your perspective on that, but I don't think the response or the answer is that simple.


By solely looking at single variables in a situation where there is a multitude of variables that are impacting different companies, it is hard to say whether or not the leverage is the sole variable that is driving the cost of

-- the cost of debt in your example.


There could be, off the top of my head, different geographies.  There could be different regulatory regimes.  There could be different business risk profiles, as Mr. Lister suggested.  There could be concerns around your ratings implication.


So to just homogeneously say that it is -- a leverage translates into your cost of debt, although it may be one element that is correct, it may not necessarily be the complete answer.


MR. THOMPSON:  All right.  Well, all else being equal, can we conclude that the second company is perceived by the market to be less risky than the first company?


MR. YAWORSKY:  All things being equal, it would -- from my experience of 20-plus years in the capital markets, it seems illogical that a company, with everything being equal, that has a higher leverage ratio would be able to garner the same level of debt at prices equal to a company that is less levered.


MR. THOMPSON:  So is that answer yes to my question?


MR. YAWORSKY:  I think the answer was no to your question.


MR. THOMPSON:  No to my question, I see.  Well, let's come back to 34 in your prefiled in the prior case, where it says:

"On the other hand, a company with a very stable and predictable earnings level will usually have very few material business risks and be able to support a higher level of debt in its capital structure.  In this case, debt investors are relatively confident that they will receive regular interest payments with little principal repayment risk."


Isn't that another way of saying the company is less risky than the company described in paragraph 33?


MR. LISTER:  I think what paragraph 34 is saying is that under -- comparing firms for relative business risk, the firm that has a lower relative business risk should be able to support a higher debt in its capital structure.


MR. THOMPSON:  So my example where a company with an equity ratio of 40 percent accesses capital at 6 percent and one at 35 percent accesses the same amount, the same term at the same time, at 6 percent, does it not indicate that company B has less business risk than company A?


[Witness panel confers]


MR. LISTER:  Our perspective is that -- maybe we're misunderstanding your question, but if there are two firms with the exact same business risk -- so I think your preamble was that all else was equal.  So if all else is equal and the two firms have the exact same business risk, then we would expect the firm with the higher leverage to have a higher cost of debt, as well.  In other words, there is a cost to that higher leverage.


MR. THOMPSON:  Then I misspoke when I put that to you.  I was trying to use my illustration to lead to a conclusion that the second company was least riskier than the first.


And when I was using the phrase "least risky", I was talking about business risk and investment risk.


[Witness panel confers]


So if company A with an equity ratio of 40 percent accesses capital at 6 percent, and company B with an equity ratio of 35 percent accesses the same amount, same term, at the same time, they're in a similar business, but can we conclude that the market regards the second company to be less risky than the first?


[Witness panel confers]


MR. YAWORSKY:  Mr. Thompson, when I read paragraph 33 and paragraph 34, the comparison or the one variable that is being compared between those two paragraphs is business risk, not equity thickness.


So to add in an equity thickness variable is, I think, inconsistent with messaging in those responses, although I am not one of the witnesses that prepared that response back when it was submitted in 2006.


Now, in your scenario, if there are two variables, one being the amount of leverage, and all else being equal, including the business risk, as suggested in -- first suggested in your example, it's inconsistent with my experience that a firm with a higher leverage ratio would be able to access the debt capital markets at a rate consistent with a company with a lower equity ratio.


MR. THOMPSON:  I take your point.


MR. YAWORSKY:  Now, the second part of your question is -- adding another element, is whether or not the business risk changes between those two companies.


So I would argue that a company that has a higher -- so if we take your example and remove the cost of debt out of the equation, and we look at those and say companies that have lower business risks would generally be able to accept a higher leverage rate, to companies that would have a lower business risk, by adding in the cost of debt variable to it, I think you are adding an element that is inconsistent with the way the capital markets operates.


So without having a complete and robust examination and comparison of the business risks, it is very difficult to answer your question.


MR. THOMPSON:  I am going to try once more and then move on.


The constant is each company pays the same amount for the debt.  One company has a thicker equity ratio than the other, and they're in similar business lines.


All I am asking is:  Can we not take the fact that each of them, with different equity ratios, can borrow at the same rate as an indicator that the one with the higher equity ratio is perceived by the market to have greater risk than the other?  Or are they at the same risk?


[Witness panel confers]


MR. LISTER:  It is difficult to answer that question and try to speculate, but we believe that what is required is -- as Mr. Yaworsky indicated -- a -- in order to make that assessment would require a detailed assessment of business risk across the two companies.


And in your example you said they were similar, but I guess that doesn't exactly mean the same.  So presumably the market would price the debt accordingly, relative to the business risk and the amount of leverage.


MR. THOMPSON:  Let's move on.  We've flogged this enough.


In terms of the policy, you did mention, I believe, in your -- at some point, Mr. Lister, the portion of the Board's report dealing with the policy related to changing equity ratios.


And that appears at page 50 of the Board's cost of capital report, December 2009 cost of capital report, and it refers back to the 1997 guidelines.


Do you recall mentioning that at some point in your evidence?


MR. LISTER:  In our prefiled evidence?


MR. THOMPSON:  Well, I thought you'd covered it in your opening.  In any event, do you have the report there in front of you?


I don't have it in my compendium.  I assumed everybody would have it.


MR. LISTER:  The 2009 report?


MR. THOMPSON:  Yes.


MR. LISTER:  I happen to have it.  I was going to suggest, if you are not opposed, perhaps it would be a good idea to put this 2009 report on the record.  I don't believe it is on the record.  But there have certainly been a number of references, and I expect you might ask some more questions with respect to this report.


MS. CHAPLIN:  I don't think we need to give it an exhibit number.


MR. LISTER:  No?  Okay.


MR. THOMPSON:  In any event, at page 50, if you have it there, this is quoted in the Union decision and quoted in the evidence of several parties.

"For electricity transmitters, generators and gas utilities, the deemed capital structure is determined on a case-by-case basis.  The Board's draft guidelines assume that the base capital structure remain relatively constant over time and that a full assessment of a gas utility's capital structure will only be undertaken in the event of significant changes in the company's business and/or financial risk."


That's the Board's policy; fair?


MR. LISTER:  That's correct.  That is what the report says.


Also, I would like to just highlight the paragraph above it, that says:

"Capital structure was not a primary focus of the consultation, and the Board notes that the comments made by participants in the consultation largely supported the continuation of the Board's existing policy."


So that policy was existing, and by way of that paragraph that you read, it continues, yes.


MR. THOMPSON:  Yes.  That sentence you just read comes out of a bullet point relating to electrics, right?


MR. LISTER:  I would respond by saying that capital structure was not a primary focus for either the electrics or the gas.


MR. THOMPSON:  But the bullet point applies to electricity distributors, whereas the second one deals with transmitters, generators, and gas utilities.  Can we agree on that?


MR. LISTER:  I think it is fair to -- a fair representation is that capital structure was not a primary focus for either gas or electric, given that that -- what

-- the paragraph that you read were the guidelines in effect at the time, they continue.


MR. THOMPSON:  Well, the paragraph I read is really a reiteration of the guidelines that were expressed in 1997, 12 years previous, and that guideline was really a reiteration of the policy that had been applied prior thereto?


MR. LISTER:  Correct.


MR. THOMPSON:  For gas utilities?


MR. LISTER:  That's correct.  The policy was established with the 1997 formulation of the ROE formula.  And as of the 2009 report, that policy continues.


MR. THOMPSON:  And in terms of the structure of the consultation, my recollection is that -- that the documents that the Board circulated to setting the scope of the consultation said that they weren't going to change methodology, but they wanted to look at the -- fine-tuning the adjustment items.


That is my paraphrase; is that fair?


MR. LISTER: By "adjustment items" you're referring to our ROE in particular?


MR. THOMPSON:  In particular, yes.


MR. LISTER:  Yes.  My understanding was that the 2009 report was primarily focussed at the adjustment parameters, namely the ROE.  And I understand that the electrics looked at some issues around long-term and short-term debt, as well.


And those were the areas of primary focus.  Indeed, if you read that 2009 report, that is generally what that report is about.  There is very little in the way of capital structure, save for that paragraph that I read.


MR. THOMPSON:  And the reason for that, I suggest to you, is because for gas utilities the capital structure rules had been in place for some 30 years?


MR. LISTER:  Correct.


MR. THOMPSON:  Okay.  So who would expect comments to be invited on capital structure?


You seem to be suggesting this was an open item, an oversight that capital structure didn't get addressed.  And I'm suggesting to you that is nonsense.  This capital structure has been in place for 30 years.  It wasn't even on the table.


MR. LISTER:  I guess I will respond this way.  Enbridge made no submissions on capital structure, given that the scope was -- did not include, in our opinion, a robust review of capital structure.


There was an existing policy -- you are absolutely correct -- and the existing policy at the time was that there would be a case-by-case analysis.


And so I don't know how Enbridge would have formed an expectation that this would have been the forum to review capital structure.  And, indeed, the way the consultation played out was essentially a review of the return on equity formulation and redrafting of the formula.


MR. THOMPSON:  What did Enbridge understand the second bullet point on page 50 to mean in terms of its requirements to obtain a change in its equity ratio?


MR. LISTER:  I apologize if I am reading too much into your question, so I will try again.


It is our expectation that coming out of the 2009 Board report, that there was no change in the policy, and the policy had existed as of 1997.


And so this application represents our complying with that policy, where the policy says a full reassessment on a case-by-case basis when there is a change in the company's business risk.  And that's the essence of our case in this particular case.


MR. THOMPSON:  Right.  So you are asserting, if I understand you correctly, that you are entitled to an increase in your equity ratio because the company has undergone significant changes in its business and/or financial risk.  Have we got that straight?


MR. LISTER:  Yes.


MR. THOMPSON:  Okay.  And so you accept that the policy applies to a determination of this application?  The utility-specific change in risk policy applies?


MR. LISTER:  That's correct.  And that's the case that we've made here, that there's been a change in business risk and, therefore, our request complies with this policy.


MR. THOMPSON:  All right.  And if it doesn't, then like Union, your case should be -- you should stay at 36 percent; is that fair?


MR. LISTER:  It is fair to say that that's how the policy would be operational.  If you failed to meet the threshold test, which is part of the policy, then the result should be denial of that request.


I would also just like to add that it doesn't necessarily suggest in that policy how a significant change in business risk will be assessed, and it should be assessed not only in terms of absolute changes, but in terms of relative changes or, said differently, through the lens of the fair return standard.


MR. THOMPSON:  What does that mean?


MR. LISTER:  Well, the ultimate goal should be the fair return standard.  I don't think -- there shouldn't be any disagreement on that, that the -- it is the combination of equity ratio and ROE that determines an investment's total return.


So any time either of those two issues are considered, they need to be looked at through the lens of the fair return standard.


The way that this policy works, in accordance with the fair return standard, is through an assessment of changes in business risk over time on a relative basis.  That is to say not all firms in the universe of comparability would be subject to the same changes in absolute business risk over time, and there should be an account -- say, for example, equity ratios were declining.  Well, certainly on a relative basis, that would be a change in business risk.  That would be a change in the comparability standard of the fair return standard.


And that should apply as much as a change in a company's absolute business risk.


MR. THOMPSON:  Well, I would suggest to you, sir, that the policy is the embodiment of the fair return standard.  To justify a change in the equity ratio under the policy, you have to demonstrate a significant change, utility-specific, significant change in business and/or financial risk.


The fair return standard isn't something that is out in the air there diluting that requirement, is it?


MR. LISTER:  No.  I actually see them as one and the same.  They work in accordance with each other.


MR. THOMPSON:  All right.  And so do we agree that you have to demonstrate a significant change in the company's business and/or financial risk to obtain the relief you seek?


MR. CASS:  Madam Chair, if I might interrupt and express a concern?


My concern is that this examination is bordering very close on points that will be points for argument.  In other words, it's been established in this examination that the company accepts the policy of the Board and accepts the Board's threshold test with respect to whether there is a change in financial and/or business risk.


There is a scenario, though, I would suggest, where a company comes forward, as Enbridge has done, and indicates that it believes there has been such a change.  In the end result, the Board decides there hasn't been a change, but perhaps the Board could decide in that case the fair return standard is not met.


The question is:  What would the Board then do if this threshold, the Board were to decide, had not been met by an applicant that thought it met the threshold, but at the same time the Board decided the fair return standard was not being met?


That is essentially, I think, the question we're getting at here, and I think that is a question for argument.  The fair return standard is a legal requirement, and the effect that it has in relation to this threshold test, in my submission, is really a matter for argument.


MS. CHAPLIN:  Well, it may be a matter of argument, but is it not also appropriate for us to understand the company's position from the witness's perspective?


MR. CASS:  Yes.  And I thought the witness had said that a number of times, but maybe that is my mistake.  I thought it had been said more than once.


MS. CHAPLIN:  Mr. Thompson?


MR. THOMPSON:  Well, it is not entirely clear to me, witness panel, whether you accept or do not accept -- whether the company accepts or does not accept that it has to demonstrate a significant change in its business or financial risk to obtain the equity ratio increase that it seeks.


MR. LISTER:  We accept that policy.  That is the policy written.  I think what I was speaking to is:  How do you measure that?  But, yes, I think we can say we accept the policy.


MR. THOMPSON:  Okay, thank you.  All right.  Now, I wanted to -- I will come back to some points about that discussion, but I wanted to understand, if I could, in terms of the history here, the factors that prompted Enbridge's decision to seek an increase in the equity ratio.


In that connection, if you would turn up -- I believe it is tab -- where are we here -- 7.  You were asked by CCC to provide all materials provided to EGD's board of directors and to Enbridge Inc. seeking approval to seek an increase in the allowed equity level from 36 to 42 percent.


What is then attached is a presentation of materials to EGD's executive management team in July 2011 and nothing else.  So I assume this is it in terms of what was presented to Enbridge's directors with respect to this equity ratio increase proposal.  Am I correct?


MR. LISTER:  That's correct.


MR. THOMPSON:  All right.  So what prompted this presentation?


MR. LISTER:  I'm sorry, is your question what prompted us to think that there was a requirement for a higher equity thickness?


MR. THOMPSON:  Yes.  That is what prompted it.


MR. LISTER:  Well, the response would be we perceived that the fair return standard was not being met.  I think the body of the report shows -- outlines some of those concerns.  And certainly we had witnessed a trend in other utilities across the country seeking for and having applied a higher equity ratio.


And so we examined our own situation and went forward with the recommendation.


MR. THOMPSON:  When you say "we perceived" who is "we"?  Was Concentric on board by this time?


MR. LISTER:  Not at this time.  This was -- I should have said "I perceived".


MR. THOMPSON:  And was your perception prompted by anything from the board of directors?  In other words, did somebody say:  We're having trouble financing here; we should take a look at this?


Were there any external prompts?


[Mr. Lister and Mr. Fischer of witness panel confer]


MR. LISTER:  Well, certainly -- sorry.  Certainly I was involved quite heavily in the 2009 case, and coming out of that it was apparent to us, once that report was released, that there were still concerns.


And as I mentioned, there were -- there was a trend across the country that we observed, and in sort of -- in light of that, we knew that we had to -- given that the policy is as it is, that our request would have to be made in a rebasing application, and that opportunity presented itself for 2013 rates.


And the answer to your question is no, there was no external direction.


MR. THOMPSON:  So it didn't come from the board of directors of Enbridge Gas Distribution?  Didn't come from Enbridge Inc.?


This is just an internal perception that you developed, Mr. Lister, is it?


MR. LISTER:  That's correct.


MR. THOMPSON:  Okay.  And so you and Mr. Fischer, then -- well, just before I ask that, one of the points in this presentation, at page 4, is your note.  Union Gas will seek for -- ask for equity thickness at 40 percent, 2013.


So you obviously knew that before July 2011.  When did you first learn that was Union's plan?


MR. LISTER:  I can't recall when or how we learned that Union Gas would ask for 40 percent, but you are quite right.  It is there.  So we obviously knew then.


MR. THOMPSON:  What, were you collaborating with Union coming out of the Board 2009 decision?  You gave the impression you were thinking about this ever since the Board rendered its December 2009 report, but that may not be the correct impression.  Is it?


MR. LISTER:  We're always concerned about the fair return standard being met.  There is no question about that.


Asking me to isolate exactly when that determination would be -- would have been made, you know, I can't put a precise date on it.  We regularly communicate with Union, and between the two of us, Enbridge and Union, it is quite likely we shared each other's desire for a higher equity ratio.


And so we would have learned it sometime before July 2011.  I believe that's when this presentation was created.


MR. THOMPSON:  All right.  So is it fair for me to conclude that you and Union were working on this together?


MR. LISTER:  No, that is not a fair representation.


MR. THOMPSON:  Each of you knew what the other was doing?  Perhaps not -- working together is an overstatement, but...


MR. LISTER:  Working together is an overstatement.  We might have dialogued along the way, to understand what the other might do.


MR. THOMPSON:  Well, you might have?  You must have, because it is in this presentation.


MR. LISTER:  Well, yes, as of this time, recall that there had not been a decision as of this time to go forward with a request.  And the purpose of this decision was to brief the executive management team.


So all I can say is that, as of this time, our understanding was that Union Gas would ask for a higher equity ratio.


MR. THOMPSON:  Now, it is interesting, in terms of the -- you prepared this presentation, did you, sir?


MR. LISTER:  Yes, for the most part.  There was some input from Mr. Yaworsky and some input from Concentric, as well.


MR. THOMPSON:  Okay.  I misunderstood.  I didn't think Concentric was on board by July 2011, but they were?


MR. LISTER:  Yeah, let me clarify.


We were working -- we have been working with Concentric for a period of time on our incentive regulation plans.  And we very regularly communicate with Concentric.


So in the sort of analysis phase, at this point we had not scoped out any work or deliverables for Concentric, but we did want to solicit their thoughts.


So you will see on page 7, we have a slide there that it accomplished that, but it was nothing more than soliciting their thoughts.


So of course any reasonable person -- before they develop a case and move too far down the road -- would want to understand what the experts think.


MR. THOMPSON:  Okay.  So do you have Concentric on annual retainer?  Is that...


MR. LISTER:  No.


MR. THOMPSON:  All right.  Well, they did work in the 2013 rebasing case on benchmarking.  They're doing work in this area.  You have them on incentive regulation.  They seem to have expertise in everything.


MR. LISTER:  Incentive regulation and cost of equity.


MR. THOMPSON:  Well, is the benchmarking fit into the incentive regulation umbrella?  Is that...


MR. LISTER:  Yeah.  I believe I explained at the technical conference that the benchmarking did fit within the perspective of incentive regulation.


It was our intention originally to file that benchmarking with the incentive regulation, and a determination was later made to split the incentive regulation application from the cost of service application, but we thought it would be helpful to the Board to file that benchmarking report in the cost of service.  And it was ready to go.


MR. THOMPSON:  Okay.  A few more questions on this presentation, Madam Chair -- I see it is close to 11:00 -- if I might be permitted to finish those and move on to another topic.


But in this presentation -- and this brings me back to the utility-specific significant changes in risk demonstration that is required under the policy -- I suggest that a reasonable person would read that risk assessment requirement to begin at the time the last one was completed and go to the current date.  In other words, the risk assessment should have been from 2007 to date, and yet in this presentation it seems to be premised on the notion that you can go back to 1990.


And so my question is:  How did all of that come about?  Is that Concentric's input?


[Witness panel confers]


MR. LISTER:  Again, I will reiterate my comments from earlier.


Whenever an evaluation of equity ratio is undertaken, we think it is important, because the equity ratio is establishing a level that is commensurate with long-term business risks, that we have an understanding for what has taken place both historically and prospectively with respect to changes in business risk.


As well, as I indicated, there has been new information developed, or new issues have arisen over the period of time from 2007, which either were not considered in the 2007 case, or new information that might have been considered in the 2007 case that were not.  As well, there have been developments since 2007.


So we believe the Board can only benefit from looking at all of the information available, and it is not necessary and the policy doesn't indicate that it is necessary to pick a precise date for the time period of measurement.


In fact, we come back to the base issue should be we're intending to establish the measurement of long-term business risks and the Board expects that the capital equity ratio will -- sorry, the common equity ratio will be maintained or stable for a long period of time.


So it is only reasonable to conduct an analysis that includes a long-term historical and prospective view.


MR. THOMPSON:  Well, at tab 12 we have the evidence of risk that was presented in 2006.  This covered the period 1993 to 2006; right?  All of the risk changes that EGD was asserting in that time frame were the subject matter of that testimony.  Is that fair?


[Witness panel confers]


MR. LISTER:  I'm sorry, I missed the question.


MR. THOMPSON:  All of the changes in risk on which EGD was relying to seek an increase in equity ratio, 2006, the changes from '93 to 2006 were the subject matter of that testimony?


MR. LISTER:  Again, I will reiterate my comments from earlier.  There is information available now that was not available then that, had it been considered, might have resulted in a different outcome.


For example, in this case, EGD has filed an asset plan.  That can be found at Exhibit -- I believe at Exhibit B2, tab 2, schedule 1.  That outlines the operational risks.


That information was not available in 2007.  And, in fact, as far as I know, the presentation of the asset plan in this case was the first ever attempt for EGD to comprehensively conduct an asset condition analysis and incorporate that with a long-term perspective in terms of what it would mean for capital spending going forward.  So that certainly is a perspective that was not available to the Board in 2007.


Along the way, as well, DBRS issued a report that clarifies exactly how they look at and analyze regulatory risk over time. That is information that was not available in 2007 and, therefore, couldn't have been considered.


MR. THOMPSON:  Because it didn't exist; is that right?


MR. LISTER:  That's correct -- well, I don't know when it came into existence.  I believe it came into existence after the 2007 case.


Your question was:  Did this report represent all business risk?  And my answer is:  No, it didn't.  There were some things that were omitted in that case that had they been considered -- omitted because they weren't available, but had they been considered, they might have, in the sum total of all of the business risks, resulted in a different perspective.


Other significant developments since this time include the signing of the Copenhagen Accord by the Canadian federal government, and that has significant implications potentially for our business.


Subsequent to --


MS. CHAPLIN:  Sorry, Mr. Lister, before you continue with that list, I have a question of clarification.


MR. LISTER:  Mm-hm.


MS. CHAPLIN:  I understood Mr. Thompson's question to be:  For any of the assessment of risk between 1993 and 2006, is that not embodied in the company's evidence on that question in the 2006 case?


I understand that the other items that you have listed are all after that time, and what I think I would also like to understand is:  Is this 2006 evidence a fair and full embodiment of the company's position and its assessments of the risk and the changes in risk between 1993 and 2006?


MR. LISTER:  That is a fair question.  I think the answer is that at the time, that is the case that Enbridge presented, and the business risks there included commodity costs, the risk of bypass, and there were two others that escape my recollection.


But, yes.  The answer would be, yes, as of at the time, that would have been the company's view of full and comprehensive business risk changes over time.


MS. CHAPLIN:  And your position now is that, in looking at assessing risk now, you -- the company's view is that some of this additional information, the asset plan, this DBRS report, the Board shouldn't just look at how that affects risk from 2006 on, it should go back to this earlier date of 1993; and that these later pieces of information have a bearing on how the Board would assess changes in risk from that originating date of 1993?


MR. LISTER:  That's exactly correct.


MS. CHAPLIN:  Thank you.


MR. THOMPSON:  Just then to complete the circle, that evidence that we were discussing at the tab in my compendium was supplemented with evidence from Dr. Carpenter, which is not in the compendium, but which you will find at Exhibit I, issue E2, schedule 21.9; correct?


MR. LISTER:  That's correct.


MR. THOMPSON:  And Dr. Carpenter's mandate, if you go to page 2 of the attachment, question 3:

"What is the purpose of your evidence in this proceeding?"

"My evidence evaluates whether there has been a change in Enbridge Gas Distribution Inc.'s, the company's, business risk since 1993 that would warrant a change in the deemed equity thickness authorized by the Board for the company."


And that was the expert evidence on which you relied to support the request for an equity ratio increase in 2006; fair?


MR. LISTER:  That's fair.


MR. THOMPSON:  Okay.  And in combination, the evidence that Ms. Chaplin was referring you to, Dr. Carpenter's evidence, Dr. Booth's evidence in response, arguments thereon, all of that led to the Board's decision that increased equity ratio from 35 percent to 36 percent; fair?


MR. LISTER:  That's correct.


MR. THOMPSON:  And that decision was never challenged on appeal?


MR. LISTER:  Correct.


MR. THOMPSON:  And there was never a motion to review it brought at any time?


MR. LISTER:  Correct.


MR. THOMPSON:  To this date, you have never asked to have that decision reviewed on the basis of events that have happened subsequently or on any grounds?


MR. LISTER:  Technically, that's correct.  I would supplement that with we're making the request in this application on the basis of changes in business risk and the fair return standard.


MR. THOMPSON:  Well, you want to go back and reargue that case based on events that have occurred subsequent to the decision, as I understand what you have told Ms. Chaplin.


[Witness panel confers]


MR. LISTER:  I think that is maybe not a fair characterization, or at least I miscommunicated, and, if I did, I apologize.  It is not our position that decision was wrong.  That is in no way, shape or form our position.  We don't think that would be a very productive stance to take.


It is simply our position that a review of the equity ratio requires a long-term view of changes in business risk historically and prospectively.


There have been developments over the past several years that we believe are very relevant, but in no way, shape or form are we trying to use those developments to challenge the previous decision.  The decision was the decision, and that was it, and we lived with it through the IR.


We believe, on the basis of changes in business risk even since 2007, would warrant an increase in the equity ratio.


MR. THOMPSON:  Well, let's just talk about that quickly and then we can break.


In this presentation that you made to the Enbridge executive team -- have I got that right?  Is it executive or management team?  If we go to page 3 of the slide at tab 7, you don't show any events beyond 2007.


All you've done is you have 2006 Backgrounder, and you take it -- you basically, as I understand it, reproduce what was in the prior case from '93 to 2007, and stop.


Am I reading this correctly?


MR. LISTER:  I think you are not reading it incorrectly.  Again, the perspective is changes in long-term business risk.  As of the time of creating this report, of course, there had not been evidence produced.  How could there have been?  We didn't even have a decision to go forward with equity ratio.


So I am a lost a little bit in your question.


MR. THOMPSON:  Well, you knew in July 2011 that you had been, EGD had been over-earning from 2007 on.  That's in the record.


There are -- the over-earnings before earnings sharing are substantial, and I will come to that after the break.


You knew that the interest coverage ratios that are in the record here for 2007, 2008, 2009, 2010 and 2011 are all higher than any of the numbers that were presented in the prior case.  You knew the borrowing costs had gone down.  I mean, there are all kinds of things that could have been displayed for the period 2007 to 2011 or 2012, to show how Enbridge was performing in that stub period.  But there is nothing.


MR. LISTER:  Are you accusing me of creating a poor presentation?  Maybe --


MR. THOMPSON:  No, I am asking:  Why is there nothing?


MR. LISTER:  Because those are not relevant to the fair return standard, quite frankly.


And again, it is -- the relevant issue for the determination of the equity ratio is an evaluation of long-term -- changes in long-term business risk.


MR. THOMPSON:  All right.  Well, let me come back, if I might, after the break, Madam Chair.  I will try to shorten this up.


MS. CHAPLIN:  Thank you, yes.  We will take the break now for 15 minutes.  And yes, maybe when we return, Mr. Thompson, you can advise us how long you expect to be remaining.


MR. THOMPSON:  Thank you.


MS. CHAPLIN:  Thank you.


--- Recess taken at 11:10 a.m.


--- On resuming at 11:36 a.m.

MS. CHAPLIN:   Thank you.  Please be seated.


Before we begin, are there any preliminary matters?


Mr. Thompson, how much longer do you expect to be?


MR. THOMPSON:  I apologize for being longer than I had forecast, but I think I might be another 30 to 45 minutes.


MS. CHAPLIN:  All right.


And, also, sorry, I should have asked Staff to maybe do this before.  Maybe we should see about closing the shades.  It does seem to be somewhat warm in here and I am expecting it will only get warmer.


With that said, if anybody wishes to remove their jackets, they are more than welcome to do so.


Mr. Thompson.


MR. THOMPSON:  Thank you.


Yes, thank you.  Witness panel, I want to come back to tab 7 in this presentation that was made to the executive management team.  It was made in July 2011, and I understood from our discussion before the break that this was the only presentation that was made to them, but the decision, according to the interrogatory response, to apply for the equity ratio increase was made in November 2011, several months later; is that correct?


MR. LISTER:  That is my recollection.


MR. THOMPSON:  Okay.  Well, if you look at tab 7, that is what it says.  Who made that decision?


MR. LISTER:  The executive management team.


MR. THOMPSON:  And on the basis of what information?


MR. LISTER:  On the basis of the recommendation in this slide and whatever Concentric had produced at that time suggesting that we had a viable case.


MR. THOMPSON:  So was that verbal or written?


MR. LISTER:  I don't recall anything written.


MR. THOMPSON:  Okay.  So it was verbal?


MR. LISTER:  Yes.


MR. THOMPSON:  All right.


And so in terms of what had happened between 2007 and 2013, there was nothing on paper, is that fair, certainly nothing in this slide presentation and nothing in writing that you provided to us that was presented to the executive management team?


MR. LISTER:  With regard to actual performance in 2007 to 2011, that's correct.


MR. THOMPSON:  All right.  And that was because you took the view it was irrelevant?  That is what I thought you said before the break.


MR. LISTER:  Well, the fair return standard suggests that there are three -- doesn't suggest.  It says there are three prongs in order to meet the standard.  The prongs are well known: integrity, attraction, and comparability.


A fair return standard also suggests that a prospective view is required when examining long-term business risks, and that historical rates of return are irrelevant to the determination of prospective risks.


MR. THOMPSON:  So am I correct you did not present the changes in risk picture, 2006 to 2011 or '12 or '13 because of your view it was irrelevant?


MR. LISTER:  I think my comment earlier was that what we believe is required for a determination of equity thickness is a view of changes in long-term business risk, and I believe that's what -- sort of the essence of this presentation captures some of that.


You will notice that at the end of the presentation, what we come to is a recommendation to develop the case.  This was -- in advance of this presentation, there was not that sort of what I will call rigorous assessment before the fact.  This was just a point in time to establish that, yes, this is worth looking at in a deeper fashion.


MR. THOMPSON:  I understand that, but still your interrogatory responses say you didn't believe it was appropriate to evaluate 2006 to 2012.  I understand nothing in writing was put in front of the executive management team.  We don't have a transcript of what Concentric said.


So I come back to my question.  Nothing was put to the executive management team, as I understand what you're saying, because of your belief it was irrelevant?


Now, it is either yes or no, I think.


MR. LISTER:  I think the best way to characterize it is our belief is that the equity ratio should be determined on the basis of the fair return standard.


MR. THOMPSON:  And that changes in risk from 2006 to 2012 are irrelevant?


MR. LISTER:  No, I don't think I characterized it that way.


In fact, I think my earlier comments, I said there have been changes in business risk since 2007 which we believe are even incremental to the case that was brought forward in 2006.


Certainly we don't think those are irrelevant, and some of them are very relevant to the risks that we will face prospectively.


I thought I heard your question to be:  Why didn't we consider 2007 to 2011 financial performance?  And the answer was that we believed that a determination for equity ratio hinges on the fair return standard and a long-term perspective of changes in business risk.


MR. THOMPSON:  But financial performance is irrelevant?  Is that what you are now saying?


MR. LISTER:  Of course I am not saying that.  I'm saying it was irrelevant to the determination of whether or not we had a viable case and could meet the conditions of the Board's policy, which are changes in business risk.


MR. THOMPSON:  All right.  Well, let's just talk a bit about financial performance during the IRM period, and this takes us to tab 14 of the compendium.  This was a question we asked, and there is a lot of detail in it.


But the page I wanted to take you to is attachment 1.  This document, it doesn't have -- it's Exhibit I, issue F2, schedule 4.1, attachment 1.


Do you have that, sir?


MR. CULBERT:  Yes, we have that.


MR. THOMPSON:  Okay.  You will see the -- if you go to line 20, this is showing the gross revenue sufficiency during the IRM period.  This is before earnings sharing, as I understand it, Mr. Culbert; is that correct?


MR. CULBERT:  That's correct.


MR. THOMPSON:  All right.  And if I go along 2007 to 2011 actual, I make it, subject to check, that the total for those five years was $241.5 million, or about $48.3 million overearnings or gross revenue sufficiency before earnings sharing.  Would you take that subject to check?


MR. CULBERT:  Subject to check, I would agree with those numbers.  There is another attachment to Exhibit I, issue F2, schedule 5.1, which in fact gives the information on an after-earnings sharing basis, as well, at line 5 of that attachment, table A.


But, yes, you are correct, on a before-sharing amount with ratepayers, those numbers are correct.


MR. THOMPSON:  Okay.  So I believe I have that exhibit you just referenced at tab 15.  Am I right?  You are talking about the numbers 47, 26, 39, 37, 34?


MR. CULBERT:  Correct.


MR. THOMPSON:  Okay.  In any event, substantial earnings above the allowed?


MR. CULBERT:  Yes, there were earnings, gross overearnings, above the allowed return on equity.  Yes, there were.


MR. THOMPSON:  Now, that is a positive compared to -- sorry, that is a positive contributor to the reduction in risk, is it?


MR. CULBERT:  We can both respond.


There is a multitude of factors that are contributing to any amount of earnings that is above a formula ROE.


You can look through the details and see that there are changes in debt costs, there are changes in the opposite direction in terms of depreciation expense through one's financials, there are changes in operating costs.  So there is a multitude of variables that are changing throughout that term that are contributing to a view of earnings relative to an ROE.


Whether or not each of those is directly relatable to business risks that we are speaking about in evidence, I am not certain that is true.


MR. THOMPSON:  All right.  Well, let's try another indicator.  If you start, first of all, at tab 12 at page 19, this is interest coverage ratios, normalized interest ratio ratios.


At page 19, we see the ratios that prevailed 2006 -- 1993 to 2006, and they range from 2.38 to 2.10; is that fair?


MR. LISTER:  I'm sorry, can you reread the exhibit number?


MR. THOMPSON:  Yes.  Well, it is at tab 12 of the compendium.  It is Exhibit E2, tab 1 -- sorry, it is the -- yes, it is the attachment 1 to that Exhibit I, issue E2, schedule 21.3 -- sorry, attachment 2 has 31 pages, and then at page 19 you see the interest coverage ratios that you presented to the Board back in 2006.


This was one of the grounds on which you were saying then:  We need some more equity.  We're getting tight on interest coverage ratios.


MR. LISTER:  That's correct.  This is the earnings before interest and taxes, and the coverage ratio.  And the case then, you are correct in characterizing it that way.


The concern was that variable weather could cause that coverage ratio to fall to somewhere below two.


MR. THOMPSON:  All right.  And the Board considered all of that and increased your equity ratio from 35 to 36.


But if we look at -- to coverage ratios in the -- during the IRM period, we find that, I believe, at tab 3 of the compendium.


If you go to page 2 -- this is Exhibit I, issue E1, schedule 21.2 -- we see the coverage ratios after earnings sharing, as I understand them, 2.5, 2.4, 2.5, 2.5 and 2.5, 2007 to 2011.


Have I read that correctly?


MR. LISTER:  You have.


MR. THOMPSON:  And that is all higher than what they were 1993 to 2006; correct?


MR. LISTER:  Those numbers are higher than the previous numbers, yes.


MR. THOMPSON:  So it looks like, on the basis of those numbers, that there is nothing going on during IRM that is having a negative effect on business or financial risks.  You are cruising along quite nicely; is that a fair statement?


[Witness panel confers]


MR. LISTER:  I think to look at historical data like this and draw a conclusion that because we over-earned or because our interest coverage was higher than it was maybe historically, one cannot immediately conclude that, as a result, that risk was not faced.


We believe that the long-term business risks have changed over time.  That is what the policy asks for and that is how our case is presented.


There were numerous issues during the time, the intervening five years between 2008 til the present, that have caused financial performance in a very discrete way to result in the numbers that you see.


For example, interest rates declined fairly rapidly, and as a result the company was able to, or was going to anyway, refinance significant amounts of debt that resulted in a lower interest rate or lower cost of debt and a higher interest coverage.


But none of that has any bearing on the long-term future business risks that the company will face.  In fact, those debt-refinancing amounts have been rebased as of the 2013 rebasing and settlement.


MR. THOMPSON:  Well, we will let the Board, I guess, deal with that in its decision.


Let's take another metric, the comparison of the debt rates you pay compared to the debt rate under the Board's revised formula.


You will find that at tab 3, which is Exhibit I, schedule 21.2.  The page -- I want to refer to page 3 first, and then page 4.


At page 3 of this response, you tell us that the Board's policy for deriving the cost of debt for electric utilities states -- you quote it:

"The deemed long-term debt rate will be based on the long Canada bond forecast, plus an average spread with an A-minus rated long-term utility bond yield."


That is the theory behind the Board's calculation; is that fair?


MR. LISTER:  That is my understanding.  I understand that -- that as of the 2009 report, or maybe before, that the electric utilities used an embedded cost of debt.


But where there is affiliate debt, then they will use this deeming process, this process to deem a cost for -- an appropriate cost for debt.


MR. THOMPSON:  Right.  But the rationale for it, as I understand it, it is a favourable debt rate.  It is an average spread with an A-rated long-term utility bond yield.


So it would be the average, as I understand, what this -- the theory of it is for A-rated long-term utility bond yields.


Is that your understanding of it?


MR. LISTER:  I don't know about the part "favourable."


MR. THOMPSON:  Well, isn't A-minus favourable, a rating of A-minus?  I thought that is what you folks were trying to achieve and hold, and you have.


[Witness panel confers]


MR. LISTER:  We're a little confused with what you are asking.  Could you maybe restate --


MR. THOMPSON:  Is the Board deemed cost for debt an indicator of a reasonably favourable cost of debt?


As I understand it -- you tell me if I am wrong -- it is indicative of the average spread that A-rated long-term utility bond payers would have to pay.


MR. LISTER:  Well, the calculation for deeming that debt is actually based on the long Canada bond forecast, plus a spread, which is the average, of A-rated utility bond yields.


I don't know that you would characterize that as favourable or unfavourable.  That is simply a methodology to determine an appropriate rate.


MR. THOMPSON:  Okay.  Well, let's assume that it is -- it can be reasonably characterized as favourable.  We can argue that.


If you go to the next page, the EGD's actual costs of financing in 2009 when this calculation came into play is

-- well, I guess it came into play in 2010 and '11 -- are, in 2010, some 50 -- 53 basis points below this, and in 2011 some 70 basis below.


So it looks like you are getting favourable rates in the market, compared to the Board's calculation; is that a fair conclusion to draw?


[Witness panel confers]


MR. LISTER:  As I stated at the beginning, I believe the process for the electrics is to use embedded debt rates and even third-party debt at the cost of debt.


So this represents only the amounts that would be deemed where there is affiliate debt.  That is my understanding, subject to following up in the 2009 report.


So this amount that you see on page 4 of 4 in the column titled "Deemed cost of debt for electric utilities", would be the deemed amount for affiliate debt.


MR. THOMPSON:  Yes, I understood you to say that before.


Let's just leave it this way.  Your rates, according to this exhibit, in 2010 and 2011 are well below those rates?


MR. LISTER:  Mathematically, we can see that 2009, '10 and '11 are below and 2007 and 2008 are above.


I guess where I was going with my answer was that's not necessarily reflective of what an actual electric utility would have as either embedded or new third-party debt.


But this is the process by which the Board will deem that rate when required under the circumstances.


MR. THOMPSON:  Well, let's compare you to a real-life company.  If you go to the next page, we have Union.  They were asked the same question in their case, their effective rates in 2010 and 2011 versus the Board formula.


Their answer was:  effective rate 5.27 percent for 2010, 4.93 percent for 2011.


And yours for 2010, 5.12, and 4.7 -- 124, sorry, and 4.708.  So you are doing better than Union, according to these numbers.  Can I draw that conclusion?


MR. YAWORSKY:  I think we need to take a step back first and recognize or clarify some of the math.


So when you're using an average over a period of time and you are in a situation where interest rates are declining, which we have been experiencing since 2008, with the exception of some disruption in the markets throughout 2009, you are going to have a trend that slopes down slower than an actual spot rate.


So you are, in essence, comparing an average to a spot and comparing apples to oranges.


The other element is that a Board-deemed debt rate doesn't dictate the rate in which a utility would actually go out and raise the debt.


So an electric would have the benefit of the deemed -- my understanding, the deemed debt rate, cost of debt, but they would be issuing at rates similar to EGD.  So their actual costs would be different, would be lower.


MR. THOMPSON:  Yes.  Well, I heard Mr. Lister say that several times, but I think I moved on.


I was looking at Union's effective rate 2010, 5.27, which I understand you to be saying is an average throughout 2010 for Union.


MR. YAWORSKY:  Yes.


MR. THOMPSON:  And your average throughout 2010 is 5.124.


MR. YAWORSKY:  Yes.


MR. THOMPSON:  And that leads me to conclude you are doing better than Union, and is that a fair conclusion to draw?


MR. YAWORSKY:  I don't think that is a fair conclusion to draw.  I think the conclusion you can draw is that we potentially timed our debt issuances or we used our different sources of debt financing maybe a little bit more effectively than Union.


MR. THOMPSON:  So you are better at it than Union?


MR. YAWORSKY:  Well, I think --


MR. THOMPSON:  Timing is everything?


MR. YAWORSKY:  Well, I think Union -- I think Enbridge has the ability to view the markets on both sides of the border, also have the benefit of issuing through five different public issuers and a strong relationship with the end investors, as well as the debt capital market providers, that there's some benefit that Enbridge Gas Distribution receives from the Enbridge relationship.


MR. THOMPSON:  Okay.  Just to complete it, in 2011 Union's average was 4.93 and your average was 4.708.  That is what the math indicates.


So whatever you were able to do in 2010 you were able to do the same thing in 2011, come in lower than Union, on average?


[Witness panel confers]


Is that a fair conclusion to draw?


[Witness panel confers]


MR. YAWORSKY:  Assuming that the Union numbers are averages as opposed to a specific debt issuance spot rate, then one can conclude that we did better, but it shouldn't infer that there is a difference in risk.


MR. THOMPSON:  Well, you may well be the same risk as Union, and you can stay at 36 percent.  Thank you very much, but I will move on.


In terms of then the IRM period, it seems to me, based on these indicators, there is nothing going on during the IRM period that is having a negative effect on EGD's business risks or financial risks, if we look at these indicators; is that fair?


MR. LISTER:  I'm sorry, which indicators?  The interest coverage ratios or...


MR. THOMPSON:  The interest coverage ratios, the overearnings and the comparator to the Board debt calculation and the comparator to Union.


MR. LISTER:  Again, I will reiterate my response that those can't be taken -- financial performance over the recent past cannot be taken as indicative of long-term changes in business risk, whether you are measuring it from 1993 to the present or from the present going forward, or even some incremental changes since 2007.


It is a fact that Enbridge reissued some debt during that time period and, as a result, that supported earnings and that supported interest coverage ratios.  That is a fact.


In addition, gas prices were low, so inventory costs were low, and that supported interest coverage ratios.


Going forward, we can say we don't expect those conditions to persist.  So I don't know that it is -- we're having trouble with that line, because you can't look at recent financial performance and say, therefore, there was no risk.


MR. THOMPSON:  Well, you were a party to the Union case.  Your company was a party to the Union case?  Is that...


MR. LISTER:  Are you speaking of the --


MR. THOMPSON:  The recent Union Gas --


MR. LISTER:  -- IR case?


MR. THOMPSON:  -- 2013 rebasing case.


MR. LISTER:  I believe we were listed as an intervenor.  We were not active in that case.


MR. THOMPSON:  Did you monitor the proceedings?  I thought the company was there monitoring the proceedings.


MR. CULBERT:  We did monitor the proceedings, yes.


MR. THOMPSON:  Yes.  And so the company is aware of what went on in that case with respect to the cost of capital?


MR. CULBERT:  I am aware to some degree.  I can't say I am fully aware of everything, but...


MR. THOMPSON:  I have attached the decision at tab 1, the excerpts from the decision.


I think you mentioned this in your opening with Mr. Cass about how you thought your case differed from Union.  But if you go to Union, the decision at page 48, the Board noted:

"Union filed no evidence in this proceeding that demonstrates its business and/or financial risks have changed over the period that the IRM settlement was in place."


And I suggest you are in exactly the same boat.  You haven't filed any evidence as to what has happened during the IRM period in terms of business risk or financial risk.  You have decided to leave that out.


MR. LISTER:  I disagree with that characterization.  As I mentioned in my opening statement, our position is that business risks have changed over time due to volumetric differences; that is, a decline, a long-term decline in the average use trend, and not only a long-term decline, but a faster decline.


We also mentioned changes to environmental policies and technologies, as well as changes in operating risk over time; as we called it, size and complexity.


So I disagree with the characterization that we haven't presented a case that shows changes in business risk.  We have.


MR. THOMPSON:  Okay.  Well, we will argue that.


Do you assert -- Union -- well, let me back up.


Union operates in a similar environment to Enbridge; would you agree with that?  In Ontario?


MR. CULBERT:  They operate in the same geographical location, yes.  They have a different customer base and make-up than EGD does, to a degree.


MR. THOMPSON:  Well, do you regard Union as similar to Enbridge?


MR. LISTER:  For the most part, yes.


MR. THOMPSON:  Okay.  And so Union conceded that its overall business and financial risks had not changed, materially changed, since 2006.


What do you say?  Have yours materially changed?


MR. LISTER:  Yes.  That is our case.  Our -- the change in our long-term business risks have changed, and we expect a change in our long-term business risks going forward.


I can't speak to how Union conducted any analysis, how they prepared their case, what factors they thought were important or how they presented that case.


I can only speak to the analysis that we have conducted and the evidence that we have brought forward.


MR. THOMPSON:  And the list of the material changes, where do I find that?  Is that in this interrogatory response?


MR. LISTER:  No.


MR. THOMPSON:  No?


MR. LISTER:  They're in the prefiled evidence.


MR. THOMPSON:  I am talking about 2006 to 2012.


MR. LISTER:  Yes.


MR. THOMPSON:  I thought you had not done that because you didn't believe it was appropriate.  Now I think you are telling me something different.


MR. LISTER:  No, that -- if I mischaracterized it or if I was confusing in my communication, I apologize.


What I was saying earlier is that we believe that a fair assessment for the equity ratio requires a view to the -- a view to the long-term business risk, both historically and prospectively.  And our case presents evidence of changes in the long-term business risk.


We do believe that there have been changes since 2006 or '07 that would -- would, by themselves, warrant a change in business risk.


We don't stop there.  We don't think it is appropriate to stop there.  We think the Board can only benefit by a complete review or assessment of all of the changes, both historically and prospectively.


MR. THOMPSON:  Well, just turn up -- before I leave this -- tab 9.  This was a question from Mr. Shepherd, where he asked you to break them out, '93 to 2007, 2007 to date.  And you said:

"We don't think it is necessary to differentiate risk growth."


So I took it from that that you have not done it.


MR. LISTER:  Well, again, I think our answer there is reflective of the –-


MR. THOMPSON:  No.  Excuse me.  Have you done it?  I took it you have not differentiated risk growth.


MR. LISTER:  Well, I was trying in my earlier comments to indicate how we would differentiate it.  Up until this point in the interrogatories, no, we haven't split them that way.  We see that as a not very informative exercise.


We believe that we're setting the equity ratio, which is representative of long-term business risks, and that necessarily requires an assessment of long-term business risks.  So we have not purposely set out changes from one period to the next.


I was trying to indicate in some of my comments there have been changes since 2007, absolutely, and I can speak to some of those changes.  But we haven't presented our case that way.


MR. THOMPSON:  Fine.  Let's leave it there.


Now, in terms of some other risk reduction elements in the period 2007 to date, at tab 3 -- no.  Excuse me.  It is tab 8.  This is an interrogatory response to Energy Probe, where you talk about the average use true-ups variance account.  This was an item that was introduced as part of the IRM framework; can we agree on that?


MR. LISTER:  I'm sorry.  I don't have that pulled up.  Can you give me the reference?


MR. THOMPSON:  Yes.  Exhibit I, issue E2, schedule 7.2.


The questions are asked here about this AUTUVA account.  That is in sub (c) and following; (b) talked about the percentage of revenue being recovered in fixed charges.


MR. LISTER:  I have that, yes.


MR. THOMPSON:  I interpret the answer to be the proportion of revenue being recovered in fixed charges has increased -- and this answer is from 1993 -- from 18 percent to 52 percent.  That is a risk reduction measure; can we agree?


MR. LISTER:  No, not precisely.  We believe that that -- the changes in fixed charges over time were intended to better match cost causality.


In addition, the changes to fixed rates were set on a revenue-neutral basis, so they weren't intended to raise or lower risk.


At the time that the increase in fixed charges occurred, we'll have to use our memory banks, but gas prices were very high and volatile.  And the increase in fixed charges was intended to add a measure of predictability and stability to rates.


MR. THOMPSON:  All right.  Well, if you go to tab 10

-- this is Exhibit E2, schedule 20.1 -- on page 2, you will see that during the period 2007 to date, the increase in fixed charges was from 33 percent to 51 percent.  Do you see that in subparagraph (b)?


MR. LISTER:  E2, 20.1?


MR. THOMPSON:  E2, 20.1, page 2, subparagraph (b), at tab 10 of the compendium.


MR. LISTER:  Sub part (b)?  As in "Bob"?


MR. THOMPSON:  "Bob," yes.


MR. LISTER:  The equity thickness increased from 35 to 36 percent.  In 2007, the amount of distribution revenue recovered from fixed charges was 33, and for 2013 the amount is forecast to be 51 percent, yes.


MR. THOMPSON:  Yes.  So '93 to 2006, 18 to 33.  2007 to date, 33 to 51, based on those two answers that we have just been discussing.


And you are suggesting that is not a risk reduction feature of regulation?


MR. LISTER:  I am suggesting that the intent of the fixed charges was to better match cost causality.  We have to remember that over that period customer growth was strong around the GTA, and so necessarily with declines, strong declines in average use, and higher costs as a result of customer demand, that led to -- and very volatile weather, that led to real concerns that we would not have the capital available to attach customers.


And the way to alleviate that pressure was to increase fixed charges.


MR. THOMPSON:  Right.  So it was a risk alleviation measure?


I don't understand why you can't agree with that.


MR. LISTER:  Well, I don't necessarily agree that it alleviated risk.  I think what it did was better match cost causality.


MR. THOMPSON:  All right.  Let's move on.  Mr. Culbert, this may be for you, but during the course of the IRM - I think it is in 2011 - there was a settlement of the CIS component of revenue requirement?


MR. CULBERT:  Yes, correct.


MR. THOMPSON:  And the equity ratio that was agreed upon there was a continuance of the 36 percent?


MR. CULBERT:  That's correct.


MR. THOMPSON:  And that carries on to -- is it 2017 or 2018?


MR. CULBERT:  Through the life of the CIS, which is 2018.


MR. THOMPSON:  Okay.  So certainly that outcome was perceived by the company to be reasonable at that time?


MR. CULBERT:  It was part of the negotiated settlement with respect to all of the CIS customer care costs, so it was taken in the context of the broader agreement.


MR. THOMPSON:  But you are adhering to that 36 percent, and that, as I understand it from the interrogatory responses, is the reason why your 42 percent becomes 41-point-something percent?


MR. CULBERT:  Yes.  It becomes a prorated average as a result of having two different rate base amounts at a different equity level.  Associated with that equity level or that capital structure for the CIS, as well, was a forecast of a debt issuance, which at the time I believe back in 2007 or 2008 was a forecast debt issue that would take place at that time.


So, again, the company is living with a capital structure that has those two components within it, as are the ratepayers, by the way.


MR. THOMPSON:  In terms of the company's rating, I think there is evidence in the prefiled that, in terms of the notes anyway, it is an A-minus, and it has been stable or it is rated stable.  Am I paraphrasing that fairly?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  At Exhibit E2, tab 2, schedule 1, page 5, Moody's rates them A with stable outlook; DBRS

A-minus low, with a stable outlook; and Standard & Poor's, Baa1, with stable outlook.


Has that been a continuum since -- well, from 2000 on, anyway?  Have there been any downgrades since the one that was referenced in the -- I think there is the prefiled evidence I mentioned earlier.  What's the history of the ratings?  Has it been steady for the past several years?


MR. YAWORSKY:  I think there is a clarification that is required on that.  I don't believe Moody's rates Enbridge Gas Distribution, as the Baa1 rating would be related to Enbridge Inc., and the A-minus would be Standard & Poor's, and the A-rated would be DBRS.


I'm sorry, I was just looking at that to make sure I made that correction for you.  Can you repeat your question?


MR. THOMPSON:  Well, I am trying to get the picture of the ratings over the past several years.  Let me do it -- have there been any changes in the ratings during the IRM period, up or down?


MR. YAWORSKY:  On an entity-specific basis, driven by entity -- EGD-specific actions, the ratings have been relatively stable.


MR. THOMPSON:  So is that -- there's been no change?  Have they gone up, have they gone down, or just remained the same?


MR. YAWORSKY:  They have largely remained the same.


MR. THOMPSON:  Largely?


MR. YAWORSKY:  Remained the same.


MR. THOMPSON:  Okay, thank you.


Now I would like, if I could, take you briefly to the tab 18, the response that you filed this morning, K1.2.


These are some actual issuances, if I understand this correctly.  To whom should I be speaking about these numbers?  Is that you, Mr. Yaworsky?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  Okay.  So I just want to take a couple of examples here.


So if we look at Enbridge in 2011, is there -- is this the issue yield that went out at 4.77 or something?  There is nothing in the box up there.


MR. YAWORSKY:  The issue that was placed in 2011 was a reopening of the 40-year bond that was issued in 2010.


MR. THOMPSON:  Okay.  So I can't really look at that one, then.


So let's look at 2010, then, just as an example.  So in 2010, November - this is the second line - you have issued 200 million of medium-term notes with a 10-year term, and then at the same time you add notes of a 40-year term.  Am I reading this correctly?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  And so if we drop down, then, to -- and the rate was 4.962?  I am looking at the long-term.  The issue yield 4.92 -- 4.962.  Is that right?


MR. YAWORSKY:  The yield on that bond was the number that you identified.


MR. THOMPSON:  Okay.  Does that mean what the purchasers pay?


MR. YAWORSKY:  The yield is what the purchasers would receive.


MR. THOMPSON:  Receive, I'm sorry.


MR. YAWORSKY:  So we issued the bond at slightly less than par value.


MR. THOMPSON:  Okay.  And then we go down to ATCO for 2010 issue.  That would be November 15th, I think.  It is 120 million for 40 years, and it is at about the same rate -- I'm sorry, 4.962 versus 4.947; right?


MR. YAWORSKY:  That's correct.


MR. THOMPSON:  And so are those about the same?


MR. YAWORSKY:  About the same in what regard?


MR. THOMPSON:  Well, would they be rated the same, those two companies?


MR. YAWORSKY:  I just want to make sure it is CU Inc.  I don't follow ATCO as closely as I follow Enbridge, but I think we are largely rated the same.  They may be rated slightly better than us.


MR. THOMPSON:  Then if we go down to Fortis, again, November 2010, their cost I guess is 5.01 percent.  That is higher than Enbridge, right, for about the contemporaneous issuance?


MR. YAWORSKY:  Yes.


MR. THOMPSON:  Yet Fortis has a thicker equity; right?


MR. YAWORSKY:  Again, I am not as familiar with Fortis as I am with Enbridge.  So subject to check, I --


MR. THOMPSON:  Well, assume it has a thicker equity.


MR. YAWORSKY:  Well, I don't want to assume a reality that the bond market has taken into consideration, but if that indeed is the case, subject to check, then I will agree.


MR. THOMPSON:  Okay, subject to check.


And so assuming it has a thicker equity, do those two transactions indicate that the market regards Enbridge at 36 percent equity to be about the same as Fortis or slightly less risky than Fortis at a higher equity ratio?


[Witness panel confers]


MR. YAWORSKY:  I think it is difficult to infer, by just looking at the two numbers, that they would equate to equal risk.


So it is important to put in context of what the capital markets was like in 2010 and 2011.  Again, Mr. Thompson, I am not trying to avoid your question, but the only way that I can provide you a decent response is by giving more clarification.


At that point in time, the investor preference was geared more towards capital preservation, as opposed to yield.  So they were looking for a product that would provide more certainty to their yield stream, as opposed to maybe pricing differential.


I think the other -- the more important element is to compare Enbridge to Enbridge over time.  So if we take a look at 2007, where we issued a 10-year bond -- which I would argue is the most efficient part of the bond curve market -- and the yield on that was 5.162, and if we step forward to 2010 for a same 10-year debt instrument, it was 4.045.


Now, one would assume that the cost of debt is actually going down for Enbridge.  I would argue that the market is actually perceiving us as being slightly more risky.  So a bond is -- there's two components to pricing the yield of a bond.


The first is the underlying cost to fund.  Arguably, we can call that the risk-free rate, which is the corresponding yield on a government of Canada-issued instrument.


And the second is the spread over that risk-free rate, which is more geared towards the pricing of a risk to that specific entity.


So we track our spread indication information extremely closely.  We have 15 years' worth of data from all of the Canadian debt capital issuers' markets.  And I would just tell you that in 2007, our spread over the underlying cost of funds was -- on average for that year was 65 basis points.


Year-to-date, today, it is 110 basis points, which suggests that the market is viewing us as, arguably, 40 basis points more risky.


MR. THOMPSON:  Well, more risky than what?  Than you were a few years ago.


MR. YAWORSKY:  Yes.


MR. THOMPSON:  You have to compare it to the other entities competing for the capital.  If they're all above 110 basis points in the spread, then I don't think your argument holds, does it?


MR. YAWORSKY:  I think my argument does hold.  If we are arguing or trying to position that there is a change in significant risk to the company, the capital market is perceiving that our risk premium over our cost of funds in 2007 versus 2012 is 40 basis points higher.


MR. THOMPSON:  Well, these numbers suggest to me that Enbridge is not having any difficulty raising capital in the marketplace where it competes with utilities with higher equity ratios.  It is doing quite nicely.


Am I missing something?


MR. YAWORSKY:  I don't think you are missing anything on our ability to access the market, but that goes beyond just the ability of EGD to access the market.  It is the ability of Enbridge to leverage its larger relationship in the North American capital markets to be able to garner the necessary support to ensure that Enbridge gets -- Enbridge Gas Distribution gets the support it needs in the capital markets.


MR. THOMPSON:  All right.  Well, I will move on.


I just want to touch on trying to understand what it is -- what the company's proposal is in the event the Board doesn't agree with you that there have been material changes in risk since 2006.


When I read the evidence, I got the impression that the proposal was, regardless of risk, we should get an increase -- any risk changes, we should get an increase because of comparability.


But as I listened throughout the day, I am unclear as to whether that is your proposal or is not your proposal.


MR. LISTER:  Perhaps I will give this a try.  I tried to be clear this morning.


We believe that -- we know that the policy says changes in business risk over time.  And the point I was making with respect to relativity is how you change -- how you measure changes in business risk over time.


We believe it is as appropriate to consider changes in absolute business risk over time as it is to consider changes in relative business risk over time.  And relative necessarily means comparing to investments of like risk.


MR. THOMPSON:  Okay.  Well, let me try again.


Assume the Board finds that Enbridge has not demonstrated any material changes in risk that would justify an equity ratio increase; is that the end of the story?


Or do I have to worry about what the average utility in Canada is -- has for an equity ratio?  Is there some second level to this?


MR. LISTER:  I don't believe so.  I believe we answered the question earlier, was -- or at least our response was we believe that we're acting within the perspective or from the perspective of the policy.


There is no second level.  The policy is the policy.


If there was a fundamental change in business risks or a fundamental change in the utility industry, up or down, we would think the Board would be interested in that.


So I will confine my answer to that, but I think the answer is no, there would be nothing beyond the policy.  We have agreed that we're acting within the policy.  But theoretically there could be some fundamental change to either EGD's business risk or the utility industry as a whole.  I can't predict that.


MR. THOMPSON:  Okay.  So what I understand you to be saying is if you failed to demonstrate a material change in risk, it is the end of the story.


[Witness panel confers]


You are not proposing a change to methodology?


[Witness panel confers]


MR. LISTER:  Sorry, I missed the last part of your question.


MR. THOMPSON:  You are not proposing any change to the methodology specified in the report?


MR. LISTER:  We are not proposing a change to the policy, the capital structure policy, specifically.


MR. THOMPSON:  And in that connection, if you go to page 63 and 64 of the report, there is discussion as to what needs to be done if somebody's going to propose a change in policy.  It says:

"For the purposes of assessing the reasonableness of results on an annual basis, the Board will examine the values produced by the Board's cost of capital methodology."


MR. LISTER:  Sorry, can you point me to the reference on that?


MR. THOMPSON:  Page 63 of the Board's cost of capital report.


MR. LISTER:  Yes.  6.1?


MR. THOMPSON:  6.1, yes, "Annual update process."


MR. LISTER:  Okay?


MR. THOMPSON:  And "Periodic review."  The last paragraph describes the annual update process.


And the Board says that it is going to -- as I understand it -- assess the results on an annual basis, and then it goes on:

"Further, and consistent with the 1997 draft guidelines, the Board will review its approach as conditions arise that may call into question its validity.  Further, the parties may ask the Board to review its cost of capital policies when they feel it is appropriate, or the Board may do so on its own initiative."


Just stopping there, EGD has not asked the Board to review its capital policies; correct?


MR. LISTER:  That's correct.  EGD has asked or made a request for an increase to the capital structure or the capital -- common equity ratio, not a change to the policy.


MR. THOMPSON:  And then even if you had done that in this case, which you haven't -- in either case -- that is, if the Board thinks there is something that calls its policies into question, or if a party asks them, the Board -- it is the Board's decision as to the time for review.


So there is no issue in this case about a review of the cost of capital policy.


Are we clear on that and agreed on that?


MR. LISTER:  I believe we are clear and agreed on that.


MR. THOMPSON:  Thank you.  Those are my -- oh, finally, just one other area.


In the information material there is some evidence -- I don't have the reference number -- of the initial costs for Concentric for the ROE piece of their retainer.  I think it was $75,000, if I am not mistaken.


What I would like by way of undertaking, if you could, is to give us the final costs of Concentric's involvement in this case.


You may have to estimate them to the end, but could that be done by way of undertaking?


MR. LISTER:  Yes, we could undertake to provide that.


MS. SEBALJ:  That is J1.1.


UNDERTAKING NO. J1.1:  TO PROVIDE FINAL COST OF CONCENTRIC.

MR. THOMPSON:  Thank you very much.  Those are my questions.  I apologize for being so long, Madam Chair.


MS. CHAPLIN:  Thank you, Mr. Thompson.


Mr. Shepherd, I believe you are next.


MR. SHEPHERD:  Yes, Madam Chair.  It is 25 to one.  I expect to be about 20 minutes.  Do you want me to start now or...


MS. CHAPLIN:  Yes, and I expect you to finish before lunch.


[Laughter]

Cross-Examination by Mr. Shepherd:


MR. SHEPHERD:  Thank you.  Witnesses, my name is Jay Shepherd.  Some of you know me.  I am counsel for the School Energy Coalition.


I want to follow up a couple of things that you talked about with Mr. Thompson.  The first is:  Do I understand, Mr. Lister, your evidence to be that you are seeking increased equity thickness in this case because it is your first rebasing after the 2009 cost of capital report, and so this is your first opportunity since then to do it?  Is that fair?


MR. LISTER:  I believe mechanically that is fair.  I think the bigger picture is we are asking for an increase to the equity ratio because the current equity ratio fails to account for changes in business risk, both historically and prospectively.


MR. SHEPHERD:  No, I understand that.  Sorry, I wasn't going in that direction.  I actually just wanted to make sure what the timing was for when you had the concern that your equity thickness was too thin.


I took it you said that after you saw the 2009 cost of capital report, you still had concerns that you didn't have enough equity; is that right?


MR. LISTER:  I don't know that I characterized it exactly that way.  Certainly that is true after 2009, but maybe it was before '09 or after '09.  But the fact is the mechanics were such that our -- I think our only opportunity to make a request for a higher equity ratio is the 2013 case, given that we were in an IR plan.


MR. SHEPHERD:  Of course, of course.


And, also, did I understand you to say -- you were asked by Mr. Thompson about the 2007 decision on your equity thickness.


Did I understand you to say that that decision wasn't wrong?  It was just the Board at that time didn't have -- didn't have sufficient evidence to see all of the changes in business risk that were occurring, is that right, because of things like the asset management plan and stuff like that?


MR. LISTER:  I think the way I answered the question or intended to answer the question is, you are correct, it is not our intention or our position to say the Board was right or wrong.  We don't think that is productive or nor does it move the dialogue any further along.


I was trying to be clear that we believe there have been fundamental new issues emerge and new information emerge in the past five years that may have caused the Board to look at the determination of common equity differently in 2007.


The question, or the answer, anyway, is moot, because we're not asking the Board to reconsider the 2007 decision.  We're making a case based on the evidence we have provided, which is a change in the business risk, as well as the perspective of the fair return standard compared to electrics -- Ontario electrics and the low-risk US proxy group.


MR. SHEPHERD:  Okay.  Let me follow up on that.


Do I understand your evidence to be that since the 2007 decision, your allowed return has in fact not met the fair return standard?


MR. LISTER:  Again, I don't know that I would characterize it that way.


The Board determined, as a result of the 2009 case, a new formulation and a new level for the ROE.  So by definition, that meets the fair return.


We haven't accessed it yet.  We will as a result -- or beginning in the 2013 test year.


We're not taking a position that our current return is fair or unfair.  We are taking the position that, given that there have been changes in business risk over time, we believe it is appropriate to increase the equity ratio beginning with the rate year 2013.


MR. SHEPHERD:  I appreciate your perspective, but my question was much simpler than that.


Is it your -- and I am asking for a straight yes or no answer.  Is it your position that since 2007, your allowed return has not met the fair return standard?


Before you answer that, let me be clear.  What I am trying to figure out is:  Is it important now to determine that your business risk has increased since 2007; or, as you have said, that your business risk has increased since 2003 and it doesn't matter whether it has increased since 2007?  And that depends on whether your allowed return has met the fair return standard since that time, since 2007.


So can you help me with that?  It is a yes/no question.


MR. LISTER:  I am sorry, I don't quite follow the question.


As I understood the question, I see them as two distinct issues.  The point is we believe there's been a change in business risk.  And what I was trying to illuminate this morning is we believe that there has been a change in long-term business risk, whether you measure it from 1993 or new issues that have emerged since 2006.


I don't see -- and full stop.  We can stop right there.  That is our position.


I don't see that making a determination that the allowed equity ratio was or was not fair since 2007 is relevant to the position that we have taken.


MR. SHEPHERD:  Madam Chair --


MR. LISTER:  Maybe I am misinterpreting.


MR. SHEPHERD:  Madam Chair, I think I'm entitled to an answer as to whether the fair return standard, in the company's view, has been met since 2007 or not.


As the Board will appreciate, that will have a significant influence on how we approach the analysis and how the Board approaches the analysis of the problem.


I want to go on and ask questions about the change in business risks from 2007 to now, but if what my friend is saying is it doesn't matter, then that suggests that necessarily the fair return standard has not been met for the last five years.


I think I am entitled to an answer.  I don't think it is appropriate for the witness to say, It's not relevant and I'm not going to answer.


MR. CASS:  Madam Chair, if I may, what the witness said, as I recall -- or, no, what Mr. Shepherd said is that he wanted a yes or no answer.


In my submission, that is a question that is far from one that can be answered with a yes or no answer.


As the Board would be aware, in 2009 it reset the formula for determining ROE.  Enbridge Gas Distribution has not had an opportunity to access that new formula that meets the fair return standard until its 2013 rebasing case.


That issue itself turns on an interpretation of the settlement agreement that Enbridge Gas Distribution entered into when it went into the incentive regulation plan and what that settlement agreement meant for its ability to access the new ROE, and also the Board's determination that that could only happen on a rebasing, not during an IR term.


That is a very complicated question as to whether, in the interim, not being able to access the new method for setting ROE, Enbridge has been earning a fair return standard or not.


That is not a simple yes or no answer.  It is a very complicated series of events that one would have to really argue about to come to a decision on that.


MS. CHAPLIN:  Well, I think what Mr. Shepherd is asking is:  What is the company's position?  Did the return meet the fair return standard, or not?  And I think that it is a fair question to ask, and then the witnesses can add whatever additional information they want to add to either caveat that answer or modify it, but I think we will -- we will make more expeditious process if the witnesses answer directly the question asked, and then amplify as they feel is appropriate.


But if the witnesses are saying they can't answer the question -- well, is that what they're saying?


MR. CASS:  I don't know the answer to the question, Madam Chair.  The company has not been earning its ROE under the formula that the Board now says meets the fair return standard.


Does that mean that the company is achieving the fair return standard?  I don't know the answer to that question.


MS. CHAPLIN:  I don't think the question is an absolute question of whether the company is achieving the fair return standard.


The question is:  What is the company's position?  Has it -- has its returns met the fair return standard or not?  Is that correct, Mr. --


MR. SHEPHERD:  It is actually the allowed returns, rather than the actual returns.


I am asking about whether the decision in 2007 provided -- met the fair return standard, or not.


MR. LISTER:  I guess I will try it again, and I will try and be as direct as I can.


Yes, in 2007 we believed that we had what the Board determined to be a fair return.


Subsequent to that, the Board undertook a 2009, and that rate has been changed.  The ROE rate has been changed.


We now believe that a fair return on total investment includes the new ROE formula and an adjustment to the equity ratio to 42 percent.


MR. SHEPHERD:  Thank you.


Mr. Lister, I think most of my questions are for you, but anybody else jump in if you -- feel free.


Turning to the Union Gas decision that recently came out, I was not clear on what your position was on that, so let me ask it to you this way.


Is it your position, Enbridge's position, that Enbridge's business risk is greater than that of Union Gas?  Currently?


MR. LISTER:  No.  As I indicated in my opening this morning, we have not made any reference to Union Gas.  And we feel it would be inappropriate to do so, because the policy, very specifically, asks for a case-by-case analysis.


If the policy wanted a generic or comparative intra-industry review, the policy would have asked for that, but specifically the policy asks for a case-by-case review.  So my --


MR. SHEPHERD:  So, Mr. -- that is, again:  Sorry, I am not going to answer your question because it is not relevant.


MR. LISTER:  No, I didn't –- I thought I answered your question by saying we have acted towards the -- in conjunction with the policy.


The policy does not ask for a comparison between Enbridge and Union, so we haven't considered it.


MR. SHEPHERD:  Okay.  So I am going to ask you the straightforward question, and you can say you don't know the answer -- that's fine -- but I am going to ask you the straightforward question again:  Is your business risk higher than Union Gas'?  Yes or no?


MR. LISTER:  I would see the business risks between EGD and Union to be not materially different.


MR. SHEPHERD:  Wonderful.


So then I take it that you would agree that as a result of the Board's decision in EB-2011-0210, the return for Union does not meet the fair return standard; would you agree with that?


I am not saying that the Board got it wrong.  Maybe the evidence was presented poorly, et cetera, but you're saying the result does not meet the fair return standard, right?


MR. LISTER:  Again, I am not trying to be evasive, but all I can say is that at 36 percent for EGD, we would say that doesn't meet the fair return standard.


You are looking at it one more step ahead and, you know, asking us to project what that means for Union.


And I am uncomfortable doing that, but the short answer would be yes, because we believe that the business risks are not materially different.


MR. SHEPHERD:  Wonderful.  Then I want to go to the joint expert's report.  I am not going to ask you much questions about this, but there was one statement in the preamble that I want to see whether it is the company's position.


This is on page 4 of the joint expert's report, and I will read it to you.  It is near the bottom, and it says:

"It is Concentric's belief that the Board's policy was not intended to replace the fair return standard in setting the cost of capital, but only to ease the Board in its administration."


So first of all, do you agree with your expert's characterization of the Board's policy?  Was that your position, as well?


MR. LISTER:  Sorry, can you point it to me on the screen?  I'm not --


MR. SHEPHERD:  It's the last -- it is highlighted now.


MR. LISTER:  Okay.  I absolutely agree with that.


MR. SHEPHERD:  Okay.  And so do I understand correctly, then, that if you present evidence in this proceeding that, regardless of the Board's policy, the fair return standard is not met, then is it your position that the Board should ignore the policy and go back to square one and determine fair return?  Is that right?


MR. LISTER:  Let me try your question back to you to see if I understood it.


Are you asking that if the Board determines not to increase the equity ratio and therefore by our definition -- you're shaking your head.


MR. SHEPHERD:  No, sorry.


MR. LISTER:  Maybe rephrase it.  Sorry.


MR. SHEPHERD:  Obviously I was inelegant.


If -- take the hypothetical.  You say since 2007 there's been no change in business risk for Enbridge.  This is a hypothetical.  And the Board says if there's been no change in business risk, then the policy says you don't have a greater equity thickness.


Is it your position that, despite that, the Board still has to determine -- regardless of the policy -- whether the fair return standard is met with your current equity thickness?  Do you understand what I mean?


MR. LISTER:  I think so.  Let me try it this way, and you can tell me that I have or haven't answered your question.


It is our position that if the Board found that there was no change in business risk, then by definition the Board would be saying that the fair return standard has been met.


In other words, they're both one and the same.  I don't see that they're distinct.  I see that the fair return standard is -- much like Concentric is saying in that statement -- is very much a part of the policy.  They're not intended to be different things.


And I tried to sort of illuminate this morning how I believe they work in accordance is that a change can be examined both on an absolute basis and a relative basis, and that allows the policy to also include the fair return standard.


I hope that answers your question.  I am really trying not to be evasive.


MR. SHEPHERD:  Yes, it does.  Excellent.  Excellent.


So then let me turn to changes in business risk since 2006.


So I think we have the list of changes since 1993, right?  You provided them and they're in your evidence.  And in fact, a lot of them were in your evidence in your 2006 case, and you have talked about them with Mr. Thompson.


Can you identify with some precision -- you offered to when Mr. Thompson was cross-examining you -- can you identify the changes since 2006 in your business risk?


MR. LISTER:  I will try my best.  I don't know that it will be as clean as you like it, but I would like to offer some developments that have occurred, as well, so it might not be -- so for example, I talked a little bit earlier about the 2009 report.   We think that is a pretty fundamental change over time, in that it clearly communicated to all stakeholders the Board's interpretation and application of the fair return standard.


MR. SHEPHERD:  Sorry, let me just stop you there, because maybe I didn't state my question clearly.


I am only interested in changes in your business risk -- not changes in the Board's policy or in court cases or anything like that -- changes in your actual business risk since 2006.


MR. LISTER:  Okay.  And again, I'm saying again and again that I believe changes in business risk should be measured relatively, as well.


So I think it is relevant, for example, for me to say that a change has been -- the increase in gas utility -- sorry, the equity ratio of gas utilities across Canada, that's not an absolute change in our business risk; that is a change in our relative business risk.


I also believe --


MR. SHEPHERD:  Sorry, let me just stop you.


How does the fact that ATCO has a thicker equity change your business risk?


MR. LISTER:  It changes the relative business risk by virtue of the fair return standard, which measures comparability.


So the fair return standard says that investments of like risk should be comparable.  If -- if the investments are of like risk, then a change in one necessarily affects a change in relative business risk.


MR. SHEPHERD:  Okay.  I guess I don't understand.  What aspect of your business is riskier because ATCO has a thicker equity?


[Witness panel confers]


MR. YAWORSKY:  Mr. Shepherd, if you don't mind if I step in?


MR. SHEPHERD:  Have a good time.


MR. YAWORSKY:  Maybe it would be useful to use Mr. Thompson's analogy that he spoke about, where there was company A with 40 percent equity thickness and company B with 36 percent equity thickness, and are the same concept, that both companies would be garnering or providing a 6 percent return on their cost of debt.  The -- and all other things being equal. 


So if, all other things being equal, financial practices would tend to suggest that the capital would first be attracted to the entity that is perceived to be less risky, and I think Mr. Thompson was trying to draw the conclusion that a less levered company is comparatively less risky.


So if both entities were -- and I don't, first of all, agree with the construct of his initial example, but using that example for going forward, and if both the two -- if company A and company B were looking for $200 million worth of debt raise requirements, the bucket that would be paid to or collected by the less levered company would get filled first.


And, in fact, that becomes a pricing point on which the second company would have to re-examine its price, which would suggest that 6 percent isn't sufficient enough to be able to attract the capital that you need.


That was a convoluted explanation to essentially say that if ATCO has a thicker equity than we do, capital in all intents and purposes would be attracted there first, and it would cost EGD more to attract the capital to get the liquidity that it needs.


MR. SHEPHERD:  That is debt capital; right?


MR. YAWORSKY:  That's right.


MR. SHEPHERD:  Okay, that’s good.  That leads to my second-last question.  You have assumed for the purposes of your -- of the numbers in the settlement agreement that if your debt stays at 36 percent or your -- sorry, your equity ratio stays at 36 percent, you will have to issue another $400 million of debt; right?


MR. YAWORSKY:  That's correct.


MR. SHEPHERD:  And you have assumed that because of that, your debt will be more expensive than other utilities?  Because I didn't see that.  I saw in fact that you assumed that it was going to be pretty well the same.


MR. YAWORSKY:  The frank answer is we just don't know.  The capital markets haven't adjusted and absorbed the pricing differential because of different jurisdictions having equity thickness differences between issuers.  So we won't really know until it is proven.


MR. SHEPHERD:  I think it was you, Mr. Yaworsky, but I might be wrong, that said that your spread, your debt spread, was 65 basis points on average in 2007 and 110 in 2012?


MR. YAWORSKY:  That's correct.


MR. SHEPHERD:  But I am looking at Exhibit K1.2 where the only example we have from 2007 to 2010 shows that from 2007 to 2010, your 10-year spread dropped from 110 to 90.


MR. YAWORSKY:  Yes.


MR. SHEPHERD:  So I don't understand.  Has it gone back up?


MR. YAWORSKY:  Yes.


MR. SHEPHERD:  So it's gone back up since then?


MR. YAWORSKY:  Yes.


MR. SHEPHERD:  So what did you issue the 2011 debt at?  What was the yield number?


MR. YAWORSKY:  On effective yield I can't remember off the top of my head.  I would have to check.


MR. SHEPHERD:  Will you undertake to provide the effective yield and the spread?


MR. YAWORSKY:  Sure.


MR. SHEPHERD:  And, also, will you undertake to provide for the year 2013 estimate the effective yield and the spread?


MR. YAWORSKY:  Well, we can't -- we can't project the effective yield.  All we can do is project the coupon.  We don't know what we would actually issue at, either par or subpar.  So we would assume that we're issuing at par value.


So the coupon and the yield would be the same.


MR. SHEPHERD:  Okay.  And what is the spread on that?


MR. YAWORSKY:  I can't remember off the top of my head.


MR. SHEPHERD:  It is ten-year notes?


MR. YAWORSKY:  Again, I'm not sure off the top of my head what it is.


MR. SHEPHERD:  Can you include, then, in an undertaking that data?


MR. YAWORSKY:  Sure.


MS. SEBALJ:  That is J1.2.

UNDERTAKING NO. J1.2:  TO PROVIDE EFFECTIVE YIELD AND THE SPREAD OF 2011 DEBT AND 2013 ESTIMATE OF DEBT YIELD AND SPREAD.

MR. SHEPHERD:  Then my last question, which I will ask in less than ten seconds, is:  You have agreed that your ROE for the test year will be 8.93 percent; right?


MR. LISTER:  The result of the 2013 formulation of the new ROE formula is 8.93, and that is -- yes, for rates in 2013.


MR. SHEPHERD:  So your position is, if your equity thickness is not changed, then 8.93 percent does not meet the fair return standard; is that right?


MR. LISTER:  Theoretically, yes, that would be correct, because we're saying what would meet the fair return standard would be 93 at 42.


MR. SHEPHERD:  Okay, I will leave it at that.  Thank you.


MS. CHAPLIN:  All right, thank you.


We will break for lunch.


Just before we break for lunch, two items.  I referred this morning to the supplementary settlement agreement on the open bill issue.  So we have a question for Enbridge.  And so what we have received was, in the original settlement agreement, much of issue D11 was dealt with, and the supplementary settlement agreement follows on from that.


So the question is:  Is it accurate to say that the supplementary settlement agreement confirms that the parties have agreed amongst themselves as to the terms of the open bill access agreement; and that the open bill access agreement itself has been filed for information purposes?  And to substantiate that, in fact, the parties have reached the agreement, and not because there is an expectation or not for the purposes of having the Board approve the OBA agreement per se?


Do you understand the question?  You can answer it after lunch.


MR. CASS:  Perhaps this is the best.


MS. CHAPLIN:  That is the purpose of why we were asking it now.

Procedural Matters:


And then my only other thing I want to cover off is we still have for this panel cross-examination from VECC, CCC, BOMA and Board Staff.  I have estimates on those.  So our expectation is that we would be able to begin with the expert concurrent panel this afternoon, and so what we would ask the parties to do -- I believe some counsel have given cross-examination estimates to Board Staff, but maybe not everybody.


So I would ask that you provide that information to Board Staff, because we need to try and plan this to be able to complete it by the end of the day tomorrow, because it will be -- pardon me?  Mr. Shepherd, you have a question?


MR. SHEPHERD:  Yes, I have a question.  Because we don't know what will transpire in the two hours before we cross, it is very difficult to determine what we will have to ask questions on.  We can't prepare cross in advance on this.


So it is not a normal situation where you have all of the evidence in advance and you know what everybody is going to say and there is 30 seconds of direct, and then you are into cross.  It is different than that.


So I guess it is very difficult for us to determine what our cross will be like.  My guess is I will have none, but I have no idea.  It could be an hour.


MS. CHAPLIN:  All right.  But just one comment you made somewhat gave me pause.  Is it your expectation that you will hear from the experts, and then may request additional time to prepare cross-examination?


MR. SHEPHERD:  No, no.  No, it's not.


MS. CHAPLIN:  All right.  Well, then we will see how events unfold.  We will break now until two o'clock or five after.  Thank you.


--- Luncheon recess taken at 1:05 p.m.

--- On resuming at 2:06 p.m.

MS. CHAPLIN:  Thank you.  Are there any preliminary matters before we continue with the cross-examination?  No?

Preliminary Matters:


MR. CASS:  Madam Chair, Mr. Ryckman has reminded me that you had a question about the supplementary settlement agreement on the open bill.


MS. CHAPLIN:  Yes.


MR. CASS:  I believe that the answer to the question is that the agreement -- the document was filed for information, not for approval.


If that is satisfactory.


MS. CHAPLIN:  Okay.  Thank you.  Just a minute.


My colleague has just reminded me.  Would Enbridge be able to, in some way -- we realize that the other parties to that particular part of the settlement agreement are not attending today.  Would you be able to confirm with them that they have no difficulty with the position the company has taken on that particular point?


MR. CASS:  Yes.


MS. CHAPLIN:  So if that is tomorrow, that's fine.  Thank you very much.


MR. CASS:  Yes.


MS. CHAPLIN:  Mr. Warren, are you going to be going next?  Mr. Janigan is going to go next?


MR. JANIGAN:  Thank you, Madam Chair.


MS. CHAPLIN:  Okay.


Cross-Examination by Mr. Janigan:

MR. JANIGAN:  Panel, my name is Michael Janigan.  I represent the Vulnerable Energy Consumers Coalition, and I have a number of questions primarily pertaining to the issue of business risk.


First of all, in terms of a definition of business risk, would you agree with me that business risk is the risk that the company will not earn its allowed rate of return?


MR. LISTER:  Yes, I think that is a fair definition.  I might just add to that, business risk could also be realized through variability in either costs or revenues.


MR. JANIGAN:  Well, the ultimate result is it won't earn its allowed rate of return?  That's the risk?


[Witness panel confers]


MR. LISTER:  That's a fair definition.


MR. JANIGAN:  Okay.  I wonder if you could turn up the evidence -- I apologize, I don't have a compendium for you.  I wonder if you could turn up the evidence of Paul Carpenter for Enbridge Gas Distribution from August 2006, that is filed in Exhibit I, issue E2, schedule 21.9, page 1 -- well, after page 1.  It is the attachment.


And looking at Dr. Carpenter's evidence, and particularly on page 9, he identified four areas which he believed there was a measurable increase in the company's business risk that would matter to investors in equity securities.


The first was increases in the level and volatility of gas commodity prices, thus increased uncertainty in use per customer.


And as his evidence described, it is the idea that natural gas prices had recently peaked and their competitiveness with other fuels may be in danger if the price continued to rise and continued to be volatile.


Have I summarized that risk correctly?


MR. LISTER:  I think so, yes.


MR. JANIGAN:  Okay.  And what, in fact, happened is the price of gas dramatically and significantly dropped over the last few years, to the extent that, I believe, in Dr. Booth's evidence, he noted that it was reported in April of 2012 at $2 per million BTU in April the 2nd, 2012.


Am I correct on that?


MR. LISTER:  Correct on which, on the price level?


MR. JANIGAN:  The price levels dropping significantly.


MR. LISTER:  Yes.  I don't know a specific price level, but I would agree that over the past several years gas prices have fallen.


MR. JANIGAN:  Okay.  So that by 2011 -- and I believe -- you don't need to turn it up, but you provided -- in Exhibit I, issue E2, schedule 21.3, on page 7, you provided a table showing the relative attractiveness or the competitiveness of -- price competitiveness of different fuel options.


And it shows the difference between 2006 and 2011, and that natural gas is much more competitive and a much clearer choice than it was in 2006; would you agree with that?


MR. LISTER:  What was the reference?  E2, 21.3?


MR. JANIGAN:  Page 7.


MR. LISTER:  Page 7, yes.  That is correct.


MR. JANIGAN:  And so it is fair to say that the risk envisioned by Dr. Carpenter never came about?


MR. LISTER:  I think that's not a fair representation.


I think what Dr. Carpenter was pointing to was changes in supply and demand fundamentals that drive gas prices.


The fact that we've seen two years of low gas prices and currently competitive gas rates is not an indication of what might occur in the future with respect to gas prices.


In fact, over the past 10 years what drove gas price volatility were generally external events, things like very cold temperatures in the US northeast, hurricane activity, supply and demand fundamentals with respect to oil.


And we would submit that any of those external factors could, again, drive either higher prices or volatile prices in the future.


MR. JANIGAN:  Do you believe that, given the recent developments, particularly with respect to fracking and gas available in western Pennsylvania, that we're likely to see the same kind of increases in natural gas that you saw in 2005?


MR. LISTER:  I think there are many uncertainties that remain with respect to shale gas.


If you examine the energy information agencies in the US analysis, most recent analysis, which was, I believe, created in the summer, over the summer months, they list all of the uncertainties.  And in particular, what they point to is wildly volatile estimates for shale gas deposit recoverability and the productivity of different wells.


Overall, shale is definitely a good thing.  It's added supply to the market, and in its absence there would be quite a different picture.


But I think it is too soon to close the book and say that shale will answer all future questions with respect to supply.


There's certainly a number of environmental issues still outstanding, and how that plays out and what regulations might occur with respect to shale gas productivity, I think remain highly uncertain.


MR. JANIGAN:  But directionally, you will agree with me, Mr. Lister, that it is more likely that the price of gas is either to stay the same or go down than go back up again?


MR. LISTER:  I disagree.  I think in all probability prices will go up.


I note that recently DBRS issued a report indicating, specifically with respect to Ontario rate-regulated utilities, a concern that in fact gas prices will go up and they see that at a risk factor for Ontario's utilities.


MR. JANIGAN:  Well, let's take from the time that Dr. Carpenter's evidence was filed in 2006 to today's date.  Did the risk envisioned by Dr. Carpenter eventuate during that period of time?


[Witness panel confers]


MR. LISTER:  I apologize.  Could you repeat the question?


MR. JANIGAN:  Sure.  Let's just take the period of time from the filing of Dr. Carpenter's evidence to today's date.  The risk envisioned by Dr. Carpenter never eventuated in the market, did it?


MR. LISTER:  Again, I don't agree with that.  I think Dr. Carpenter's -- the thesis of his proposal was that gas prices could affect consumption over the long term.  And certainly the high and volatile prices have contributed to that historically, and we know that.  We can point to that and we can model it.


I think why I disagree with the proposition as you have put it forward is we've continued to see -- even in a very low price environment, we continue to see rapid declines in average use.  In fact, even while prices have declined, we've seen faster increases in natural gas consumption.


The essence of the point that Dr. Carpenter was making was not so much that gas prices might go up or down.  It is their eventual impact on consumption that matters.


MR. JANIGAN:  No, I disagree with you, Mr. Lister.  If you read his evidence, what he was concerned with is actual fuel-switching and the competitiveness of natural gas in the market, whether or not high prices and volatility of natural gas prices would cause people to switch to another fuel source.


Has that occurred since 2006 to now?


MR. LISTER:  I believe it has.  I believe that with the continued decline in average uses, even in low-price environments, if we expect gas prices to go up, that the relative attractiveness of fuel-switching will increase.


I also believe that there have been fundamental other changes since 2006 and 2007 related to environmental targeting, and there's specifically --


MR. JANIGAN:  We will get into that.  I just want to take Dr. Carpenter's risks piece by piece.


And the decrease in volumetric use was not what he addressed.  He was addressing the issue of fuel-switching and whether or not -- because of increases in prices, whether or not -- and volatility, whether or not people would switch to another source, and that really hasn't occurred, has it?


MR. LISTER:  Well, I think the issue of fuel-switching would, again, go to the essence of the point, which is they would fuel-switch and that would put natural gas consumption -- that would lower natural gas consumption.


So what I'm saying is I don't know whether it is fuel-switching or not, but certainly we have seen continued declines in consumption, and that's even in low-price environments.  And we expect the price to go up in the future.


MR. JANIGAN:  But that is not because people are switching to electric use or other kinds of --


MR. LISTER:  It may well be.  In fact, I would submit that policies are designed -- we have a greener electricity grid than we have ever had, and to the extent that fuel-switching would be attractive on that basis, that may or may not have occurred over the recent past.


I would also submit the likely introduction of a carbon tax in the future will prompt further fuel-switching.


MR. JANIGAN:  Okay.  You are jumping all over the place here.  Are you saying that you don't know whether or not there has been significant fuel-switching between 2006 and now?


MR. LISTER:  Yeah.  I think what I'm saying is we know that the outcome of fuel-switching would be to lower natural gas consumption.


MR. JANIGAN:  Absolutely.


MR. LISTER:  So what I can say –


MR. JANIGAN:  But has that occurred as a result of fuel-switching, which is what was Dr. Carpenter's point here?   There may be other reasons why natural gas consumption has gone down, but I am just pointing out the risk that Dr. Carpenter -- Dr. Carpenter's risk never came true.


MR. YAWORSKY:  Mr. Janigan, maybe I will take a different angle at answering your question.  Hopefully it will be -- this will be helpful to you.


I think Mr. Carpenter's evidence was suggesting that there is supply demand fundamental risks, and he described a situation where there is -- if natural gas got to a certain point, it would pierce that break-even point where people would use a replacement fuel.


Has that transpired in the broad sense?  I think Mr. Lister has given some examples that suggest that it may, but I think there is more compelling arguments that suggest that it has happened in a different way, and it is more related to transportation prices, transportation infrastructure, and, more importantly, the global demand for hydrocarbons.


So when Mr. Carpenter put together his evidence, I believe the North American natural gas network was looking at importing natural gas from oversees and injecting into the North American system.  That has now switched.


So they're now talking -- and there is a tremendous race to build pipelines to the Gulf – sorry, to the west coast to be able to export liquid natural gas, which speaks to the fundamentals that the supply source won't be as broadly available to the North American consumer and prices could potentially go up.


The other element is the transportation piece, in that the gas production in some of the shale areas doesn't have the necessary connecting infrastructure to be able to deliver to the markets.  So there is a delay to be able to get those prices to market.


So you can say, yes, the price for gas is two dollars per MCF, but if you can't get it to market, it's very difficult.  And, in fact, I think that is being demonstrated by TransCanada with their discussions of potentially taking one of their pipes out of their Mainline system and switching it to oil service, which then compresses or contracts the availability and the source of supply for Enbridge Gas Distribution.


MR. JANIGAN:  You keep wanting to get ahead of me.  I don't want to look at the future right now, because you have given a description of what you think the business risks of the future are.  I am looking at what the business risks were in 2006 and the evidence that you filed.


What I'm saying is that in that period of time, that risk did not transpire in the market.  He did not find that --


MR. LISTER:  If I could fairly characterize Dr. Carpenter's evidence, he ends that segment on page 16, and the question put to him is:

"What do you conclude regarding the effects of the changed gas commodity environment on the risk associated with the Company's gas distribution business?"


He concludes that:

"Since 1993 there has been a fundamental change in the natural gas commodity price environment in which the Company operates.  This change has already begun to affect negatively the utilization of the Company's network across its rate classes, and there is substantial future uncertainty in this utilization.  This represents a significant change in the Company's business risk."

 
So I read that to mean that the significant change in the company's business risk is with respect to the uncertainty in the utilization.  And what I was positing back to you was that, as Mr. Yaworsky sort of highlighted, can I say for certain that it was fuel-switching?  No, but what I can say is that the business risk, as Dr. Carpenter highlighted, has in fact occurred and we have seen a continued decline; not only a continued decline, but a faster decline in average uses even while gas prices have been low, and we expect gas prices to go up.


MR. JANIGAN:  Okay.  Well, I will get to your particular point in a minute, but that is not what he's -- that's not among the four risks he summarizes in his evidence.


MR. LISTER:  Well, I am reading off of -- I can point you to it.  It is page 16 of his evidence and it is question 27.


And the first segment that you highlighted for me on page 9, section A, was called "Increases in the level and volatility of gas commodity prices and uncertainty in gas per use customer."


He ends segment A with question 27, which is the passage that I just read.


MR. JANIGAN:  If you look before, he has what changes in the business risks.  He identified four areas.


MR. LISTER:  Correct.


MR. JANIGAN:  Correct?


MR. LISTER:  And this is the first.


MR. JANIGAN:  And that effectively -- his point effectively was that with increases in prices in natural gas and volatility in the market, customers might choose other kinds of fuel sources and might drive -- and this presented a substantial business risk to EGDI.


MR. LISTER:  That's correct.  And we believe that business risk still exists, but, again, I don't want to mischaracterize his evidence.


His evidence was essentially that the change in gas pricing fundamentals would cause -- he sums it up right here in Question 27, that the net effect or the component that would represent a significant change in the company's business risk would be a change in the utilization.


And that is exactly what we have seen happen.


MR. JANIGAN:  Okay.  Let me move on to the next element of Dr. Carpenter's risk, the potential for bypass based on the green energy fuels decision.


Does that risk still exist in the mind of the company?


[Witness panel confers]


And was it manifest during the period of time, 2006 to now?


[Witness panel confers]


MR. LISTER:  I apologize again.  In conferring with the panel, I have missed -- missed the question.  Could you repeat the question?


MR. JANIGAN:  The next element of Dr. Carpenter's identified changes to the business risk was the increased potential for bypass of the company's distribution system.


Did that risk come to fruition during the period of time from 2006 to now?


MR. LISTER:  The answer is I don't know.


What I will submit in its place, though, is we believe that there is an increase -- whether or not it is physical bypass, we believe that there is an increasing threat of technological bypass.  That would be consumers using alternative fuels or technologies.  But --


MR. JANIGAN:  I will give you your chance at your three points.  All I want to deal with is Dr. Carpenter's points right now.


MR. LISTER:  Sorry.  I answered I don't know.


MR. JANIGAN:  Okay.  His third point was uncertainty in the growth of gas-fired power generation.


Did that risk become manifest during the period of time between 2006 and now?


[Witness panel confers]


MR. LISTER:  I think what I can say is -- the question was has this risk materialized?  Correct me if I'm wrong.


MR. JANIGAN:  Yes.


MR. LISTER:  And I think the answer is yes, that risk has materialized.


Well, I would like to qualify that a little bit.  We have added power gen customers; that's for sure.  We have also seen situations where gas-fired plants were started and stopped midstream.


And I think where we are today is that uncertainty remains.  So I wouldn't suggest that it has increased or decreased, but I would suggest that that uncertainty remains.  I think that uncertainty played itself out over the 2007 to '11 period.  Certainly we did add power gen customers -- there is no denying that -- but the uncertainty remains.


MR. JANIGAN:  And the uncertainty is concerning the suitability of siting for the –- of these plants; is that primarily what the difficulty is?


MR. LISTER:  That's one variable, yes.


MR. JANIGAN:  That is principally what the stumbling block has been with respect to the three or four that have been planned and stopped?  Would you agree?


MR. LISTER:  To date, there has been uncertainty in siting; that's for sure.


I will just note that Dr. Carpenter's point here was

-- in Question 32, he concludes with:

"As the Board Staff stated in their report cited above, there is no central planning function for gas infrastructure in Ontario."


So I will suggest that it is not just gas siting.  It is the coordination, and it may be -- may be due to a multitude of factors that create that uncertainty.


So what will the future supply and demand of other fuels be in the supply and demand for electricity?  How will the pricing of natural gas affect potential planned sites?  Where will those sites be located?


And there are probably many other factors to consider, but certainly I agree that siting them is a key factor.


MR. JANIGAN:  Did this siting issue arise in the context of gas-fired plants to be fuelled by Enbridge?  Or EGDI?


MR. LISTER:  Are you referring specifically to some plants that were within EGDI's franchise area and then subsequently moved?


MR. JANIGAN:  Yes.


MR. LISTER:  To my knowledge, that one was moved from Oakville and one was moved from Mississauga.


MR. JANIGAN:  The fourth element of Dr. Carpenter's business risk was heightened regulatory uncertainty associated with the rate-regulation framework applied to the company's distribution business.


Would you agree with me that the NGEIR decisions of the Board have substantially reduced the regulatory uncertainty?


MR. LISTER:  I'm sorry, NGEIR?  Or the Natural Gas Forum?


MR. JANIGAN:  Yes.


MR. LISTER:  The uncertainty that Dr. Carpenter lays out in Questions 33 and 34 speak to the uncertainty of what the eventual -- at that time, eventual incentive regulation plan would look like.


So it is fair to say that that uncertainty is -- you know, that uncertainty that Dr. Carpenter spoke of in 2007 is gone, because we did figure out what the plan would look like and we have completed the plan.


However, I would also suggest that that uncertainty is back again, because we're now uncertain with what the next generation plan will look like.


And I would also submit that we have more information on how rating agencies look at incentive regulation, and we filed that in an interrogatory response.  I believe it was interrogatory -- Exhibit I -- I'm sorry.  Exhibit I, tab 1.3 -- hang on.


MR. JANIGAN:  Okay.  So you're saying that the heightened regulatory uncertainty still exists, in your view?


MR. LISTER:  I'm sorry, Exhibit I, issue E3, schedule 1.3, attachment 3.  It is called, "An industry study assessing regulatory risk in the utilities sector."


Again, I am not sure if this information was available; this study is dated May 2012.  But it's DBRS' methodology for evaluating regulatory risk.


MR. JANIGAN:  Mm-hmm.


MR. LISTER:  And so I would suggest that it is not, as Dr. Carpenter suggested, just the uncertainty with what these things will look like.  The uncertainty is also with how they will function.


So once we establish, say, for example, an X-factor, the key risk is:  Will we be able to operate the business to achieve the efficiencies that the X-factor suggests?


Or another example would be the inflation factor.  Will the -- once we have established it -- it may be uncertain now, but once we have established it, the going-forward risk will be:  Is the inflation factor representative of the actual costs that will be faced by the industry?


MR. JANIGAN:  Is there any difference between that risk and the risk of any other price cap plan that the Board has come up with?


MR. LISTER:  No.  I think it is -- I think my response indicated that the risk with respect to incentive regulation goes beyond, I think, what Dr. Carpenter laid out.  And we now have this assessment by DBRS.


So I think it is fair to say that whether it is a price cap or revenue cap per customer, generally speaking

-- the rating agencies, you can view in this report how they look at it, but generally they see incentive regulation generically as riskier than cost of service.


MR. JANIGAN:  However, we were in incentive regulation back when Dr. Carpenter's report was prepared, were we not?


MR. LISTER:  There was a targeted performance-based regulation that EGD was in.  I can't remember the exact years.  I believe it was 2000 to 2002 or 2001 to 2003.


MR. JANIGAN:  His heightened regulatory uncertainty didn't refer to the risks associated with the price cap, did it?


MR. LISTER:  I'm sorry, Dr. Carpenter's?


MR. JANIGAN:  Yes.


MR. LISTER:  I don't know that he specifically cited a price cap, but I think the essence of the issue would be a more comprehensive plan would be viewed as riskier than a targeted plan.  And he lists all of the issues in his evidence here, in particular, that caused uncertainty at the time in his view.


MR. JANIGAN:  Now, if you could turn up Exhibit I, issue E2, schedule 21.1, page 2?  This is Interrogatory No. 1 from CME, CCC, SEC and VECC.  It asks for a table showing EGDI's allowed ROE, actual ROE, on a weather-adjusted basis, actual unadjusted ROE and actual unadjusted ROE before sharing since 1990.  That is prior to the 1993 and 2006 business risk assessments.


It would appear, in looking at those numbers, particularly from 2006 onwards, that you managed to muddle through and be able to deal with any risks, real or apparent, that Dr. Carpenter envisioned in his 2006 report.


Would I be correct on that?


MR. LISTER:  Again, I am not trying --


MR. JANIGAN:  We looked at normalized actual ROE before sharing?


MR. LISTER:  Again, I am not trying to be repetitive, but our discussion this morning was we believe the purpose of this exercise is to establish the business risks and the appropriate equity ratio, and looking at historical returns is not relevant to that exercise.


For example, the fair return standard requires a prospective view.  So clearly looking at historical results will not help us in that regard.


As well, looking historically at returns that were high or low cannot help the Board understand what risks were faced.  That's akin to looking at market -- rates of return in the market and concluding that those who did well faced no risk and those that didn't do well did face risk.  It is an illogical conclusion.


So, yes, it is a fact that EGD did well in its IR plan.  Those are the rates of return that you see before you.  But in terms of its relevance for the issue at hand, we don't see that it is relevant.


MR. JANIGAN:  Well, Mr. Lister, if you actually look at this table, it shows that EGDI seems to have met its normalized actual ROE every year since 1990.  Would you disagree with that?


MR. LISTER:  Every year since 1990, that EGD has earned more than its allowed?


MR. JANIGAN:  No.  It has earned its normalized actual ROE?


MR. LISTER:  I disagree with that.


MR. JANIGAN:  What year didn't they?


MR. LISTER:  Unless I am reading the table incorrectly - I don't believe I am - we can look at 1991.  It was 9.4.  I'm sorry, you are looking at the normalized?


MR. JANIGAN:  Normalized.


MR. LISTER:  Yes.  That is a factually correct statement.


MR. JANIGAN:  Mr. Lister, when you buy a car and you look at reliability ratings and the car has been rated reliable for the last 20 years, you're buying a car, next year's car, but wouldn't the assessment that you would make on that car that it is likely to be reliable?


MR. LISTER:  If I were buying a car, I would want to know that it was reliable, yes.


MR. JANIGAN:  And if it had statistics that it was reliable for the last 20 years, chances are you would come to the conclusion it is a pretty good probability it will be reliable -- the car you purchase now will be reliable; would that be correct?


[Witness panel confers]


MR. YAWORSKY:  So, Mr. Janigan, building on your car reliability example, I think if I was to look at the purchase of a vehicle, one of the items that I would look at, undoubtedly, is the reliability of that vehicle historically.


I also probably would want to look at if there is any changes to that model that would potentially impact that reliability, but I would also want to broaden my search to make sure there was not alternative vehicles that provided a higher level of reliability than the vehicle that I am looking at.


MR. JANIGAN:  But in terms of making an assessment about that, about this particular vehicle that has been reliable over the last 20 years, you would most likely come to the conclusion that this particular model will be reliable, too?


MR. LISTER:  I think there are plenty of examples where a model is thought to be reliable and has a long history of reliability, and until it fails -- and we've seen that as a matter of course.  We have seen that; as a matter of fact, we have seen that a number of times over the past several years.


MR. JANIGAN:  Well, that's the exception, though.  But, I mean, using common sense one would ordinarily look at the reliability indicators for that particular car and make some kind of judgment based on previous reliability, would you not?


MR. YAWORSKY:  I think that is a fair statement.  I think it is also a fair statement to say that an individual - and all of us have probably bought cars in this room - have not just looked at one vehicle and solely one vehicle when they do their reliability comparison.


MR. JANIGAN:  And if you look at these figures for EGDI over the last -- over 20 years, and they show that EGDI has been earning its normalized actual ROE before sharing, one would ordinarily believe that its business risk would be substantially lower than most other entities in the marketplace?


MR. LISTER:  No, we don't agree with that.


MR. JANIGAN:  No?  What kind of conclusion would you think -- would a person make if they saw that they were -- that over the last 20 years that they have been earning their normalized actual ROE?  Wouldn't they conclude that the risk is minimal?


MR. YAWORSKY:  Again, Mr. Janigan, if I could use your car example, if you don't compare your situation or your car-purchasing decision and validate that against something else, you're looking at something in one dimension.  I think a more thorough and complete analysis on a performance of an entity, or performance of a car, would be better served by also having some comparability.


MR. JANIGAN:  Well, these are the actual results, though.  And we have agreed that business risk is the risk of not earning your allowed ROE.


You have earned your allowed ROE for over 20 years.  Isn't there some conclusion that you would draw from that?


[Witness panel confers]


MR. JANIGAN:  All right.  I am going to let you do...


[Witness panel confers]


MR. LISTER:  I think the Board summed it up very well in their 2009 report, when they said at page 33 of that report:

"The view expressed by some participants in the consultation, that the Board must wait to be provided with evidence from a regulated utility in Ontario of financial hardship due to the current allowed ROE, before it adapts its policies to better reflect market realities, is not consistent with the Board's approach."


So it would suggest that it is not appropriate to look at historical returns and assess the risk that was faced ex-ante in any given year by virtue of the fact that the company was able to meet its allowed return.


The simple fact, business fact, is the company will do everything in its power to make the allowed ROE in any given year, and faces changing circumstances in any given year, perhaps due to costs or to volumes or other business condition variables.


MR. JANIGAN:  Do you agree with me, Mr. Lister, this particular set of results is a long way from showing financial hardship?


MR. LISTER:  Again, however, I believe the -- you cannot draw a conclusion and look at the historicals and say:  Yes, this company has always made money and therefore it doesn't face risk.  That is an illogical conclusion, and a rational investor wouldn't look at any market investment opportunity and say:  I don't face risk because this company has always made money.


MR. JANIGAN:  He might not say he doesn't face risk, but he might face less risk if, in fact, the company has made its allowed ROE in the last 20 years.


MR. LISTER:  I think that rational investor, though, would undertake a fundamental review on what risks he or she does face, and how they've changed over time.  And maybe there is an alternative investment.


MR. JANIGAN:  Mr. Lister, I know I promised you I would go back to your three business risks for this proceeding, but my friend Mr. Warren has told me that he will be covering that.  And I hope you will let me off the hook and let him cover that area for me, and for all -– and for us.


I just have one last question, or one last area of questions.


I believe you indicated this morning that leaving the equity ratio at 36 percent would force EGD to raise $400 million in new debt; is that correct?  Did I -- was that correct?


MR. YAWORSKY:  Yes.


MR. JANIGAN:  And as I understand it -- and I've forgotten whether or not it was Mr. Yaworsky or Mr. Lister that indicated that he believed that the impact of the current equity ratio was 40 basis points in debt; is that correct?


MR. YAWORSKY:  No.


MR. JANIGAN:  No?


MR. YAWORSKY:  No.  Would you like me to take another stab at it?


MR. JANIGAN:  Pardon me?


MR. YAWORSKY:  Would you like me to take another stab at it?


MR. JANIGAN:  Yes, please.


MR. YAWORSKY:  And I actually have the information that Mr. Shepherd had asked, as well, so maybe I could work that in so we don't have to provide the information post-hearing.


MR. JANIGAN:  Okay.


MR. YAWORSKY:  So the analogy that -- not the analogy, the comparison that was done was looking at how the capital markets -- in this case, the Canadian debt capital markets -- perceives risk in the spread over the cost of funds for a bond issuance by a particular company.  And in this case, it is Enbridge Gas Distribution's.


So we tracked spread indications that we get from the key Canadian bond dealer -- bank-owned bond dealers in Canada.  We have been doing so for the last 15 years on a weekly basis.  They provide us indicative new pricing, which includes the Government of Canada bond rate, as well as a spread over that for our particular issuance.


So it is probably safe to assume that the spread over the government of Canada cost of funds represents our level of risk.


So if we do two-year point in time, so 2007 -- which was, I think, the year that Mr. Thompson had identified -- and look to what our average price is in year-to-date 2012, this spread that we had in 2007 was approximately 65 basis points over, at that point in time, the 10-year government of Canada bond yield.


If we look at the same comparison today, our year-to-date average, and in fact, our pricing indications as of this week, is 110 basis points.


So maybe I will just work in the questions -- or the items I needed to follow up with Mr. Shepherd on.


In 2013, we're assuming 110 basis points spread in our debt issuances that we have planned, should we not be able to achieve the increased equity thickness.


Now, that still has to be validated through the market.


The other piece of information that he was looking for was the yield on our 40-year bond re-opened last year, and that number was 4.702 percent.


Hopefully, that was efficient.


MR. JANIGAN:  On your 2013 number, the 110 basis points, how much do you attribute to the fact of your 36 percent debt-equity ratio?


MR. YAWORSKY:  At this point in time, we couldn't attribute anything to that.  We're uncertain of how the market would react.


So what we've done for our planning purpose is hold what we believe -- all things being equal -- that if every jurisdiction had the same conclusion on the regulatory side, the business risk doesn't change.  We're thinking that from 2012 to 2013 we should be able to maintain that spread.  But that is the assumption -- that's an assumption --


MR. JANIGAN:  You don't believe there would be any decrease in your financing costs?


MR. YAWORSKY:  That is an assumption at best.  We're not exactly sure how the market would actually react.


MR. JANIGAN:  Mm-hmm.  Okay.


Sorry, I promised this was the last question.  I just have one more.


When the Board set out the equity ratio for distribution utilities in January of 2007, I believe, they set it at 40 percent.  And shortly thereafter, both Union and EGDI were set at 36 percent equity ratio.


Were those decisions correct, in your view?


[Witness panel confers]


MR. LISTER:  Certainly we had this conversation I think a little bit this morning with others.  It's not our position that the Board was wrong, and we don't think that that is a very productive dialogue.


Certainly we didn't appeal or -- and we did accept the decision and we went forward with it.  So if you would like to interpret that as interpreting it as being correct, then that's fine.


MR. JANIGAN:  Has the risk changed between 2007 and now in relation to gas and electric utilities?  In other words, have gas distribution utilities become riskier than electric distribution utilities since 2007?


[Witness panel confers]


MR. LISTER:  We haven't specifically looked at it that way.  We have looked more generically, but in an effort to be responsive to your question, I think we would say off the top of our heads we believe that that risk has increased mainly because, over time, average uses for gas have continued to decline, and up until only very recently where total demand for electricity was increasing.


And I think the expectation going forward is more and more demand for electricity and less and less demand for natural gas.


And certainly, you know, with respect to Mr. Warren's questions that are coming, we believe that environmental policies further that risk going forward.


MR. JANIGAN:  Okay.  I will leave it for Mr. Warren to follow up on that, if he chooses.


Thank you, panel, for your indulgence.  Thank you, Madam Chair.  I am sorry for grossly exceeding my time limit.  Thank you.


MS. CHAPLIN:  Mr. Warren.

Cross-Examination by Mr. Warren:

MR. WARREN:  Thank you.  Panel, could you turn up your prefiled evidence at Exhibit E2, tab 1, schedule 2, page 3?


MR. LISTER:  Page 3?


MR. WARREN:  Yes.


MR. LISTER:  I have that.


MR. WARREN:  Paragraph 9 reads:

"From EGD's perspective, the main factors that demonstrate increased business risk since 1993 include:

"(i) the volumetric demand profile;

"(ii) system size and complexity;

"(iii) environmental and technological advancements."


Can I understand, panel, that you have included in your prefiled evidence all of the points that you considered relevant -- all of the main factors you considered relevant to demonstrating increased business risk?  Am I right about that?


MR. LISTER:  I'm sorry, I missed the question.


MR. WARREN:  Am I right that you have included in your prefiled evidence all of the main points that you consider relevant to demonstrating increased business risk?  Am I right about that?


MR. LISTER:  Yes.  These are the points that we consider represent a change in business risk over time.


MR. WARREN:  Am I right that this evidence was adduced in order to persuade the Panel that there had been a significant change in your business risk?


MR. LISTER:  It is our perspective that there has been.  So, yes, that was the intent, was to help the Board to -- in making our case to explain why we believe there's been a change in business risk over time.


MR. WARREN:  You responded to Mr. Thompson and to Mr. Shepherd this morning that you adhere to the Board's policy on changes in capital structure as expressed in its 2009 cost of capital report.  Have I got that right?


MR. LISTER:  That's correct.


MR. WARREN:  And you would agree with me, sir, that that policy requires that you demonstrate significant change in business risk?  Am I right about that?  I underscore the word "significant", panel.


MR. LISTER:  If my memory serves, or at least I will take subject to check, that the word "significant" is in the policy, yes.


MR. WARREN:  And would you agree with me, panel, that the word "significant" means that it has to be something more than idle speculation about material changes in business risk?  Is that a fair distinction to draw, between "significant" and idle speculation?  It can't be trivial.  It can't be speculative.  Would you agree with me on that?


[Witness panel confers]


It's not a complicated question, panel.  Come on.  It's not like buying Mr. Janigan's 20-year-old car.


[Laughter]


[Witness panel confers]


MR. LISTER:  Sorry, could you repeat the question?


MR. WARREN:  Oh, good heavens.  I'm sorry, panel.


Would you agree with me that the requirement in the policy that there be evidence of a significant change in business risk means there has to be something more than trivial indications or speculative indications of change in business risk?  Can we agree on that distinction?


MR. LISTER:  Yes.  Thank you.  I was looking for -- I couldn't remember your precise words.  Yes, that's correct.


MR. WARREN:  Okay.  Now, I would like you to turn, then, in that context to page 4 of 15 to the first of your main factors, okay?


This is volumetric demand profile, and you talk about the decline in average use and industrial demand destruction.  Can you agree with me, panel, that over the course of the past five years, and indeed looking into the future, that we have the following – and I am not asking you to agree with me on its significance -- that we have the following factors in terms of demand profile:  We have the presence of shale gas.  It's a factor, correct, panel?


MR. LISTER:  Shale gas exists, yes.


MR. WARREN:  And shale gas may have an impact on gas price, and, therefore, the attractiveness of gas as an energy source?  Can we agree with that?  It may -- all I am asking you to agree is that it may have an impact; correct?


MR. LISTER:  It may have an impact; correct.


MR. WARREN:  The closure of the province's coal-fired generation and the substitution, therefore, of gas-fired generation, that may have an effect on demand; correct?


MR. LISTER:  Correct.  Demand may go either way, but, yes, it may have an impact on demand.


MR. WARREN:  Can you agree with me that when I look at your prefiled evidence, you have not included any reference to either of those factors in your evidence, have you?


MR. LISTER:  That's correct.  We have not said the words "shale gas" and we have not said the words "coal-fired electricity".


I believe in spirit they're there.  Again, my comments earlier with regard to Dr. Carpenter's evidence was that why we care about gas prices - and so your reference to shale gas - is because of the ultimate impact it has on gas consumption.


So gas prices, in and of themselves, are only an issue for business risk to the extent that they impact consumption.


So consumption is the real issue that drives business risk, and that is what we have addressed.


MR. WARREN:  You would agree with me, though -- so, panel, we don't live in Plato's cave.  We all read the newspapers, and within the last fortnight I read on the front page of the New York Times that there was a report speculating that, by 2025, North America would be energy independent of natural gas.


So it is out there in the atmosphere, isn't it, that assumption about the impact of shale gas?  Would you agree with me with that, sir?


MR. LISTER:  I believe you said that report was speculative.  I would agree that that remains a speculative viewpoint.  And I would counter that there are many viewpoints that take a position that with a greener electricity grid and with established greenhouse gas emission targets that the country and the province have set, and with the likelihood of the introduction of a carbon price, that in fact all indications are that there will be fuel-switching from gas to electric.


MR. WARREN:  But you haven't included any of that in your evidence so that the Board could analyze those issues, have you, sir?  It's not in there, is it?


MR. LISTER:  We certainly introduced the -- we have spoken to the issue of environmental and technological advancements, yes.


MR. WARREN:  Can I, then, turn to the second factor, system size and complexity?


And as I understand it, you certainly have increased very substantially the number of customers you are serving, and that the complexity of your system and therefore the capital requirements are materially changed.


Is that a rough summary of what's in point 2?


It is only three pages long, panel, and you wrote it.


MR. LISTER:  We wrote a lot of things, so keeping all of the information organized is a challenge.


Yes, that is what section 2 is about.  And it is not referenced in this section, but certainly a good way to illustrate some of the concepts talked about in that section is, again, the asset plan that was filed at Exhibit B2, 2, 1.


And that report talks about different facets of asset condition analysis and what that means going forward.


MR. WARREN:  My colleagues and I have had a difficult time with you over the course of the day in getting us to agree on anything, so let me try a bold step.


You can agree that EGD is a regulated entity that must come to this Board periodically for approval of its rates; correct?


MR. LISTER:  Correct.


MR. WARREN:  When it comes to the Board, it can lead evidence with respect to the problems it has with capital expenditures and ask the Board for relief with respect to capital expenditures; correct?


MR. LISTER:  That's correct.


MR. WARREN:  And can we agree -- can I then take it, sir, that your concern about capital expenditures, are you asking the Board to change your equity structure to compensate for your failure to persuade the Board in a rate application about the need for capital spending and relief from the Board?  Is that what you are trying to do?


MR. LISTER:  Not at all.  No, that is not what we're requesting.


We think it is a very reasonable outcome that a rational investor would look at any entity or firm that faces the prospect of significantly increasing capital expenditures; in our case, the result of several factors.


We happen to be the oldest gas utility in Canada, if not in North America, and as a result we have a very aged system.  So in order for us to continue to provide safe, reliable service, we have to manage the replacement of that very old system over time.


I don't think it is unreasonable for an investor to say -- to ask themselves:  Will they be able to achieve the rate relief that they need?  And will they be able to grow revenues on a pace required to be able to undertake that duty to replace the system at the pace that is required?


MR. WARREN:  I am trying to explore, sir, the nexus between that kind of analysis and the fact that you're a regulated entity.  You come to the Boards and you say:  Look, we have an aging infrastructure.  We have this need for capital expenditures over a period of time.  And the Board agrees with you or it doesn't agree with you.


If it agrees with you, then your risk is gone.  Can we agree with that?  It gives you everything you ask for with respect to capital spending?  The risk is gone; fair?


MR. LISTER:  If the Board...


[Witness panel confers.]


MR. LISTER:  I think at a very high level, the way you have posed the question is -- and if I misunderstood, please correct me -- is if we made an application and the Board gave us everything that we ever asked for, that we would not face any risk.  I suppose generically that might be true, but rather than sort of thinking about -- fanciful thinking, I think it is useful if we look again at how rating agencies actually view this risk.  And particularly they call out capital recovery as a major factor that goes into the consideration of establishing regulatory risk.


So again, I will point to Exhibit I, issue E3, schedule 1.3, attachment 3.


And there, DBRS indicates how they both monitor and measure regulatory risk.  You will notice that one of the key factors besides deemed equity and allowed ROE is -- and cost of service versus IR, is capital cost recovery.


So, you know, I think it is kind of not a very fruitful exercise to ask the question:  If we ever got everything that we ever asked for under the sun, would we not face a risk?


I think the point is, you know, a reasonable investor would look at it, such as DBRS has done here, and indicate -- assess the risk that way.


MR. WARREN:  May I ask you to turn up Exhibit I, issue E2, schedule 14.7, attachment 3?


MR. LISTER:  Yes, we have that.


MR. WARREN:  Okay.  This is a DBRS report, dated April 4th, 2012.  It is from DBRS.  And I am going to read; you'll tell me if I have read it wrong.


Under the heading "Ratings update":

"DBGRS has confirmed the unsecured debentures and medium-term notes, commercial paper and cumulative redeemable convertible preferred share ratings of Enbridge Gas Distribution Inc. at A, R1 low, and PFD-2, lows, respectively, with all stable trends.  The rating confirmation is based on EGD's low business risk operations, stable regulatory environment in Ontario, strong franchise area, and stable financial profile."


Have I read that incorrectly?


MR. LISTER:  I believe you have read that correctly.


MR. WARREN:  Now, can I go down "Rating considerations" on the same page?

"Strengths:  Stable regulatory environment. 2, strong franchise area with large customer base.  3, reasonable balance sheet and credit metrics.

Challenges:  Weather-related volume risk.  2, low ROE and limited rate base growth.  3, cash flow deficits."


Now, in the "Challenges" category, is there any mention of capital spending at all?


Is there or is there not, panel?  It is just six lines.


MR. LISTER:  There is not, but if you will give me a second, I can find a reference where S&P and Moody's do bring up that topic, and I think it would be useful for the Board to see that, that it is not always just what is in a particular organization's strengths and challenges.  They do examine the industry, and both S&P and Moody's have called that out.


MR. WARREN:  I'm sorry, panel.  You, not 15 seconds ago, were asking the Board to be persuaded by something DBRS had said about regulatory risk.


I went to DBRS' analysis of you, and it said you were in great shape and that one of the strengths was regulatory certainty, strong regulatory framework.  It is an apples-to-apples, sir.


MR. YAWORSKY:  Mr. Warren, maybe I could step back to your previous question and your reference to those three words, "cash flow deficits."


So as you can appreciate, it is a summary.  And when I hear "cash flow deficits", from an investor's perspective, I look at -–


MR. WARREN:  I'm sorry, with respect, witness, you have very able counsel and can conduct re-examination on this.


I am asking about the regulatory framework and capital issues, and I want to stick with capital issues for just a moment.


MR. YAWORSKY:  Actually, that was going to be my next statement, if I had a chance to finish.


So my point being is cash flow attributes the whole operating gamut, including cash flow that is being designated to capital expenditures.


So cash flow deficit, in and of itself, becomes a synonym to expending funds on capital-related items.


MR. WARREN:  I want to get back to where I started this examination, and that is the nexus between what you are asking for and your -- the reality that you're a regulated entity.


You come to the Board and you say:  This is the forecast of our capital expenditure requirements.  One of two results attain.


One is that the Board agrees with you and says:  Yes, we agree.  We're going to allow you to recover that over time.


And I am going to suggest to you that within a rational universe that, with respect to capital expenditures, your risk has been protected.  Would you agree with that, panel?


MR. LISTER:  We certainly don't dispute that a regulated entity is less risky than, say, a competitive firm in the market.  There is no question.


We would disagree with the characterization that by virtue of being a regulated entity we face no risk, which seems to be the way you are positing the question.


MR. WARREN:  I didn't posit it that way.  I said just with respect to capital expenditures, which is your item 2.


Now, the other reality is that Enbridge comes to the Board and it says to the Board, This is our forecast of capital expenditures, and the Board says, We disagree.  We're not going to allow you to invest that much over a period of time.


Now, in that scenario, are you asking the Board in this application to change your capital structure in order to mitigate the risk of your failure to persuade the Board of the need for capital investment?  Is that what this is about?


MR. LISTER:  No.  We're simply highlighting that the requirement for increased capital raises the risk profile for any entity.


I think a good way to see that -- you don't have to take my word for it.  You can look at Exhibit I, E2, schedule 21.12 - 21.12 - attachment 2, and this is a Moody's paper where they are reviewing the industry.


And at page 29, they specifically refer to political and regulatory risk, and they say, "As the utility" – and by the way, this is under the heading "Regulated Electric and Gas Utilities" about halfway down the page.  I should wait for it to come up.


Well, I will read it in.  Hopefully it will come up in a second.  Under the title, "Political and Regulatory Risk”, it says:

"As the utility industry faces higher operating costs, rising environmental compliance expenditures, large capital expenditures, in this case for new generation, as well as fuel and commodity price risks, the need for rate relief and other regulatory support will continue to be a key rating factor."


So higher capital costs equal greater rate relief sought equal greater regulatory support required.


MR. WARREN:  In April of 2012 when DBRS took a look at your circumstances, they said they didn't identify that as a risk for you folks, did they?  They talked about a stable regulatory environment; correct?


MR. LISTER:  That's what they said in the April report, yes.


MR. WARREN:  Okay.  Now, I know that we've gone back over Mr. Janigan's 20-year-old car, so I am reluctant to go back there again, but I am wondering if -- the factors you have talked about, the need for capital investment, the uncertainty over environmental requirements, and so on and so forth, they aren't materializing in the future.  They have been in existence for the last several years.  Can we agree with that?


MR. LISTER:  I'm sorry, the requirement for capital spending has been in existence for several years?


MR. WARREN:  The requirement for capital expenditure for an aging infrastructure has been in existence, the increase in environmental requirements, the impact of the TSSA's testing standards for pipelines, those are not future things.  They have been in existence for a few years now; correct?


MR. LISTER:  They will have implications for the future.  Many of them have been in place for several years, yes.


MR. WARREN:  They have been in place for several years and you have been living with them for several years, and you have been able to earn more than your allowed return on equity during the time when they have been in existence; is that not fair?


MR. CULBERT:  There were also a number of other variables that were happening during the IR term that were contributing to the earnings of the company.


As an example, some high-priced debt was maturing.  It was replaced with some lower-priced debt during the term.  That doesn't mean that the company will have those opportunities in the future.


MR. WARREN:  They may or may not, sir; is that correct?


MR. CULBERT:  They may or may not.


MR. WARREN:  We don't have a laundry list of things that may -- on a speculative basis, may or may not happen to you; fair?  Right?


We don't know what is going to happen with respect to those variables.  All we have are the three points that you chose to try and persuade the Board, significant changes in business risk.  That is all we have; right?


MR. LISTER:  There are three points with significant implications, yes.


MR. WARREN:  Okay.  I am just about out of time, so let me turn to the third, environmental and technological advancements.


Here you talk about the -- actually, it may have been in your evidence you talked about the Copenhagen agreement that I think you might want to bring to the attention of our current prime minister.


You talk about the OPA-sponsored FIT program.  You talk about the Ontario Green Energy Act.  You and I can agree that the FIT program and GEA have been in place now for, I am going to guess, two years or thereabouts; right?


MR. LISTER:  They were put into place subsequent to the 2007 review of equity ratio.


MR. WARREN:  Right.  And I presume by now that you've got some data on the impact of all of these on your business risk or, if you don't have it, you could get it so that you could present the Board with some hard data about the likely impacts of these kinds of things on Enbridge.


Am I right about that, or is this just speculation?


MR. LISTER:  No, that is a very good point and I am glad you brought it up.


In BCUC, or in British Columbia, then Terasen Gas made an application to the BCUC on very similar grounds that we're making today.  They filed in that report - and I noticed Mr. Brett included in his compendium - a report that was conducted by a group called the National Roundtable on the Environment and the Economy.


That report provided to the board the details of which you're speaking.  I think it would be very useful for this Board to have an opportunity to see that.  It is referenced in that BCUC decision.


And, again, if you are questioning whether or not that data exists, I believe the answer is, yes, it does exist, and we should file that report so that the Board has the opportunity to see it.


MR. WARREN:  But you elected, sir -- in the evidence, you said this was all of the evidence you decided to file on these points to persuade the Board of the risk.


It isn't in your evidence, is it?  You say it exists, but the evidence of the impact on you of these environmental changes is not in your evidence, is it?  It is just a catalogue of what you say may have an impact on you; correct?


MR. LISTER:  Well, in fairness, it isn't on the record.  It may not have been contained precisely the way you are characterizing it in our prefiled evidence, but then we couldn't have known precisely how you would or anybody would question the evidence.


We provided a reference to that information in the discovery process, and specifically we provided the BCUC decision for TGI's request and their reference to that particular report.


MR. WARREN:  Can I ask you just finally as a follow-up to what my friend Mr. Thompson asked you?  He asked you a question, and my note of it - and I write badly at the best of times - was that you faced the same level of risk as Union Gas.  Have I got that right?


MR. LISTER:  I believe my words were I don't think that the business risks between Union Gas and Enbridge Gas are materially different.


MR. WARREN:  Okay.  And you operate in the same environment as Union Gas; correct?


MR. LISTER:  Yes, I would agree with that.


MR. WARREN:  Now, in Union's recent case, they said their business risk hadn't changed.  I am just wondering, sir - and this is speculation on my part - what did Union miss that you found?  If Union said their risk in the same environment hadn't changed, why should the Board not conclude that you are exactly the same as Union if it is the same environment and you face the same risks?


[Witness panel confers]


MR. LISTER:  Well, as I indicated in my opening, and then later in questioning, we acted in congruence with the policy.  And the policy is, for us, if there has been a significant change in business risk, that we could make an application for a change in equity ratio.


The policy doesn't say that we should also conduct that analysis for Union, and we haven't done that.  We can't speak to how Union prepared their analysis, what they looked at or what they didn't look at, and how they arrived at whatever conclusions they did or didn't arrive at.


That is not germane to the policy as it exists for Enbridge and that's not how we prepared our case.


MR. WARREN:  Thank you very much.  I apologize I was longer than I expected, Madam Chair.


MS. CHAPLIN:  Thank you, Mr. Warren.


Mr. Brett, I believe you are next.  How long would you expect to be?


MR. BRETT:  I would say no more than 20 minutes.


MS. CHAPLIN:  All right.  Well, we will take the afternoon break now and we will return at, on that clock, a quarter to four.  Thank you.


--- Recess taken at 3:27 p.m.

--- On resuming at 3:52 p.m.

MS. CHAPLIN:  Please be seated.  Mr. Brett?
Cross-Examination by Mr. Brett:


MR. BRETT:  Thank you, Madam Chair.


Panel, my name is Tom Brett.  I represent the Building Owners and Managers Association.


Mr. Lister, is it your view that the fair return standard includes not only a reasonable return on investment capital, but also a specific equity thickness?


MR. LISTER:  Yes.  The fair return standard in EGD's -- from EGD's perspective, requires consideration for both the equity ratio and the ROE.  And the reason is that equity -- the equity ratio can substantially change the risk parameter.


MR. BRETT:  Right.  Is it your -- and is it your view that if you were -- assuming that you will get the Board's approved ROE in 2013, is it your view that if you're not successful in getting the 42 percent equity thickness, that you -- that the fair return standard will have been violated, from your point of view?


MR. LISTER:  Yeah, I think we went over this a little bit with Mr. Shepherd, so I don't want to rehash too much.


I think my response there was we're prepared to accept the Board's decision.  It would be our opinion, then, by definition, if it was less than 42 percent, by definition -- given that our definition is 42 at 893 equals the fair return standard.


So the answer is yes.


MR. BRETT:  Okay.  Further to that, I heard two narratives from you this morning, and I want to try and see which one is the more accurate.


I heard you say to Mr. Thompson, I believe, that there was a threshold issue involved in this case for you, that you had to demonstrate -- you had to cross a threshold issue and that threshold issue was that you had to -- to demonstrate that there had been material change in business conditions for Enbridge subsequent to 2007, and that unless you could demonstrate that that threshold condition was crossed, then the levels of equity thicknesses for other utilities -- be they in Canada or in the United States -- are not relevant to this proceeding.


That was one narrative I heard you say.


A second narrative I heard you say -- well, first of all, let me go back and say -- well, let me give you the second narrative.


The second narrative that I heard you say was the issue of business risk is important and we have to -- there's an onus on us to show that business risks have increased since 2007, but at the same time, contemporaneous with that, we will present evidence -- we are presenting evidence on the equity thicknesses of Canadian gas utilities and a selected proxy group of US gas utilities that we are arguing are of comparable risk to Enbridge.


And that in the event that we were -- and we're going to -- that the Board should look at that evidence, and the Board may well decide that we are entitled to a higher equity ratio, even though we have not crossed the threshold issue.


Now, my question to you is:  Those are -- which of those two is accurate?  Is more accurate?


MR. LISTER:  There was a lot there to digest.  I am not sure that I got it all.  So I will try, and if I don't completely answer your question, please let me know and I will try again.


It is our position that we do need to meet the threshold question of a change in business risk.  We disagree with the proposition that it necessarily has to be since 2007, and I spoke to that this morning.  I won't reiterate any of that.


With respect to the commentary of Canadian gas utilities, what I suggested this morning is -- was that in advance of the preparation of those materials that we saw, we had noticed a trend.


You will notice in our prefiled evidence, we didn't rely anywhere on the use of Canadian decisions.  And that was on purpose, because in 2007 the Board, in its decision, said that that would not be determinative of the issue, to simply examine the outcome of another regulator's decision and apply it going forward.


And we heard that, and so as part of this application we have not included that as a direct part of the recommendation.


We think it is very relevant and we think the Board would want to understand why those regulators are making the decisions that they're making.  And as such, we have filed two of those decisions, one for TGI at BCUC and one for a generic Alberta case.


But that is not the essence of our case.  We haven't relied on the Canadian data.


So I was with you that far, and I can't recall if there was --


MR. BRETT:  The second part, let me just reiterate the second part of the -- you have filed or at least your expert witness, Concentric, has filed some material that deals with equity thicknesses of a proxy group of US gas utilities that Concentric argues have risks comparable to Enbridge.


Now, will you give me the same answer with respect to the US gas utility sample that you just gave me with respect to other Canadian gas utilities?


MR. LISTER:  No.  And there is a difference.


First of all, I will let Concentric speak to their own evidence, but I will suggest that the difference -- two comments, really, I want to make.


One is that the Board accepted the use of a low-risk proxy group based on US market data, because it didn't readily exist for Canadian data.  And the Board approved or accepted the use of --


MR. BRETT:  When you say that, you mean accepted in –0084?


MR. LISTER:  2009-0084, correct.


The other comment I would make is it -- a slightly different perspective.  What the Board found in 2007 would not be determinative would be to simply accept the decision of another regulator and apply it as evidence that we would require a higher equity ratio.


That is what I am suggesting we have not done.


The difference is the US data is based on realized and observed market data, so it's different in that regard.


And that perspective has been approved by the NEB in the TQM case.  It's been approved by the OEB in this 2009-0084 case.  And has been approved by both the AUC and the BCUC.  So we think it is an appropriate way to go forward.


Having said all of that, I will let Concentric speak to Concentric's evidence.


MR. BRETT:  Right.  Just before you leave it -- and I fully agree Concentric should speak to that and I will ask them about that, but is it your intention to rely, then, as part of your case on the fact that comparable -- a sample of comparable US gas utilities that Concentric alleges have risks comparable to your own must be considered, must be relevant and considered -- must be given weight in this case, otherwise the comparability standard of the fair return or the comparability part or test of the fair return standard would be violated?  Is that what you are getting at?


MR. LISTER:  That is essentially it, yes.  We think that is an important element that the Board should consider.


MR. BRETT:  How does that then relate to your discussion earlier that you must cross this threshold issue first?


MR. LISTER:  Again, I don't want to reiterate a lot of what I was saying this morning, except what I will just sort of finally say is we believe that the threshold -- when I was speaking about it this morning, I said what's at issue is how you measure that.


And so we believe that that can be measured, that threshold can be measured or tested or screened for changes in both absolute risk and relative risk.


And relative risk is that component that allows you to compare US market data in this regard, and we've also offered a comparison for Enbridge versus Ontario electrics.


MR. BRETT:  Well, just to finish off that, then, you are essentially -- well, let me put it this way.


I take it, though, that in keeping with the Board's decision in 0034, that you would -- do you agree -- would you agree with me that the most important factor, the most relevant factor is to show increased business risks for Enbridge itself, that any comparisons that might be made to other companies in the United States are of interest, but are not significant in the same sense that not nearly as significant as the risk -- increase in business risks that you can show have occurred in the relevant time period for Enbridge itself, what the Board called the specificity of the subject in 0034, the specificity of the analysis?


MR. LISTER:  First of all, I should confirm, is 0034 Enbridge's 2007 case?  I am not familiar with the precise docket numbers.


And the second part -- or the answer to your question is, no, I don't believe it's fair to suggest that one or the other of those two elements is more or less important.


We know that there is a threshold test to be met, and, in the sum total, our evidence seeks to show that we have met and surpassed that threshold test.


MR. BRETT:  One more question, and then we will leave it for now.  But you were asked this morning by Mr. Shepherd, you know, what has the -- and I will pose the question he posed slightly a different way.  What does the -- what does an increase in -- well, let me put it this way.


What does an increase in the equity thickness of, for example, Washington Gas and Light, which is one of the proxy -- seven proxy companies, what has that got to do with business risk to Enbridge, increasing business risk to Enbridge?


Mr. Fischer put the question to you -- Mr. Shepherd put the question to you in terms of ATCO Gas, but I could put the same question using one of the American proxy group gas utilities.


MR. LISTER:  Well, I think the answer is that what underpins or what makes that comparison relevant, if that is in fact a relevant comparator -- and I don't know that it is or is not, but I think the point is what makes that relevant is the fair return standard.


So when you began, your first question was:  Is the equity ratio relevant to the fair return standard?  And the answer was yes.  So if that is true, then we need to be apprised of changes among the industry.


Now, we should also say that the equity ratios don't change drastically.  They are stable over long periods of time.  So we wouldn't characterize it as though that comparability standard necessarily means that there will be frequent changes.  We don't believe that to be the case.


We believe, along with the Board's policy, that the capital structure ratio can and should, and likely will, remain stable for a long period of time.


MR. BRETT:  All right.  I am going to shift gears a little bit here.  Would you turn up item number 3 in my compendium?  And I will just -- let me just introduce it this way to give you time to get that.


I am looking at your evidence, your prefiled evidence, E1, tab 1, schedule 1 through schedule -- schedule 1, at paragraph number 30.  Could you turn that up?  Sorry, it is Exhibit E2, tab 1, schedule 2.  Sorry about that, E2, tab 1, schedule 2.


This is your evidence, paragraph 30.  Do you have it?


MR. LISTER:  E2, tab 1, schedule 2, paragraph 30, yes.


MR. BRETT:  Yes.  And in that paragraph, the second sentence, you say -- you are talking here with the relative riskiness of gas distribution and electricity distribution.  In the second sentence you say:

"As Concentric points out in their report, a Board-commissioned research paper authored by Dr. Cannon states that, all else equal, gas distribution is a riskier proposition than electric distribution."


Do you see that?


MR. LISTER:  Yes.


MR. BRETT:  If you turn up page 3 of Dr. Cannon's December 1998 study, which is in my compendium at number 3, just by way of preface, I think, just to recall for everybody's benefit, that was a study that Dr. Cannon did at the request of the Board, and it was really an analysis of -- he was asked to give some suggestions as to the capital structure for the new electric utilities that were coming under Board regulation.


His method of proceeding was to -- as I understand it, was to sort of look at the gas utility regulation and proceed from there by analogy.


So what he did, he spent a considerable amount of time in this report comparing the riskiness of gas utilities and electric utilities.  At page 3, I would like to read paragraph 1.3 to you, briefly.


MS. SEBALJ:  Sorry, Mr. Brett, are you reading from your compendium now?


MR. BRETT:  I am reading from my compendium, number 3.


MS. SEBALJ:  The compendium hasn't been entered into evidence, so I just wanted to -- if we could provide copies to the Panel.  We have made copies.  Board Staff has made copies and we need to provide copies to the Panel --


MR. BRETT:  I'm sorry.  Thank you very much for that.


MS. SEBALJ:  -- and mark it.  We will mark it as Exhibit K1.4.

EXHIBIT NO. K1.4:  COMPENDIUM OF BOMA.

MR. BRETT:  My understanding is that the panel has them.


MS. CHAPLIN:  Thank you.  We have it now.  So please proceed.


MR. BRETT:  So it is page 3.  I am going to read this paragraph slowly so everybody has a chance to understand what we're talking about here.


This is the executive summary portion of his paper, and it says, "Summary of Conclusions and Recommendations", and I am on the third paragraph -- second full paragraph on page 2.  And he says as follows:

"In section 2 of this paper, I provide a comparison of the Ontario gas LDC and MEU industries in terms of organizational goals, structures, diversity, ownership and business risk profiles at the end of section 2.3, and based on my analysis throughout section 2, I conclude that controlling for organizational size and diversity, Ontario's MEUs are marginally less risky in terms of overall business risk exposure than gas LDCs.

"It is doubtful, however, that the small magnitude of this overall difference in business risk would, by itself, justify different deemed capital structure proportions or different degrees of acceptable financial leverage risk between similarly sized and similarly diversified MEUs and gas LDCs.

"I further conclude that there is a remarkable similarity in the nature and pattern of the business risk, if not always the intensity of the business risks, facing individual enterprises in the Ontario gas and electricity distribution industries."


Now, I take it that you -- you have cited and Concentric has cited Dr. Cannon's study, and, as you know, Concentric cited Dr. Cannon's study quite a bit in their report.


Would you agree with Dr. Cannon's characterization in that paragraph?


MR. LISTER:  Having not read the full -- having not had an opportunity to -- having not read the full report in its entirety, I would not disagree with Dr. Cannon's result there.


Again, I think this goes to -- the point that we're making is that, on a relative basis, there shouldn't be such a huge difference between gas and electricity.  And certainly gas, if it's at all more risky than electric, shouldn't be lower than the electric utilities.


MR. BRETT:  Can I ask you to turn up in your prefiled evidence?  This would be E1, tab 1, schedule 1, cost of capital summary.  This will be my last area of questioning.


Do you have that?  Yes, okay.


Now, in that summary, you note that you have preferred shares in your capital structure; correct?  You have $100 million of preferred shares?


MR. CULBERT:  That's correct.


MR. BRETT:  And those preferred shares, I take it, would have been issued privately?  They're not listed shares on the exchange; correct?


MR. YAWORSKY:  That's correct.


MR. BRETT:  And you show a -- it is -- in 2013, which is over on page 2, you show the preferred shares as representing about 2.39 percent of your capital structure in the test year, right?


MR. YAWORSKY:  That's correct.


MR. BRETT:  At a cost rate of 4.16 percent; correct?


MR. CULBERT:  Correct.


MR. BRETT:  And the 4.16 percent is a forecast, right?  Of what that cost will be in 2013?  Right?


In 2012, it is shown as 3.28 percent.  So that's an increase of about 80 basis points, 90 basis points in rate, right?


MR. LISTER:  That's correct.  That's what it says there.


Just maybe you were going here -- I don't mean to pre-empt you, but there was an update to these rates filed.


MR. BRETT:  Right.


MR. LISTER:  I don't have the specific reference in front of me.  If that's what you wanted to know, we could look that up for you.


MR. BRETT:  Well, if there is an update, perhaps you could give me -- you could give me an undertaking to provide that.


MR. CULBERT:  It is actually in evidence as part of the ADR agreement.


MR. BRETT:  What does it say?


MR. CULBERT:  The two appendices in either one of the scenarios of equity thickness has an updated preference share rate of 3.2 percent.


MR. BRETT:  That's for 2013?


MR. CULBERT:  Correct.


MR. BRETT:  Okay.  Now, just a couple of questions.


If I look at your annual report, your 2011 annual report, that is at Exhibit A3, tab 4, schedule 2, page 13.  Does somebody have that?  Put that up?


You may know this, Mr. Culbert, off by heart, but in that annual report on page 13, you have a brief -- two or three paragraphs that briefly describe these preferred shares?


MR. CULBERT:  Yes.


MR. BRETT:  And they're payable at -- first of all, they say they're redeemable by the company if the preferred shares become public securities; is that right?


MR. YAWORSKY:  If they become public securities?


MR. BRETT:  Sorry, I can't hear you.  Could you just –


MR. YAWORSKY:  I'm sorry, I am just repeating your question to myself.


I don't believe there is a conversion feature to be a public security.


MR. BRETT:  No.  It wasn't a conversion I was speaking of.  I was talking about a redemption feature.


Maybe my terminology is slightly off.


The company could buy in their preferred shares if they became publicly traded?


MR. YAWORSKY:  So they are rate-reset preferred shares, cumulative preferred shares.  So for every five years, there's a fixed term of either a floating or fixed rate --


MR. BRETT:  Right.


MR. YAWORSKY:  -- obligation, but at the end of that fifth year is at the point when the company could potentially redeem the securities.


MR. BRETT:  At what, par?  Or...


MR. YAWORSKY:  At par.


MR. BRETT:  So in other words, every five years the company could redeem.  And failing that, as I understand it, the holder has the opportunity to extend for a further five years?


MR. YAWORSKY:  They have the option to either elect to go fixed-rate or a floating rate.


MR. BRETT:  Right.


MR. YAWORSKY:  For the subsequent five years.


MR. BRETT:  Right.  And that keeps going, that process?


MR. YAWORSKY:  Yes.  It is not the holder's -- they do not have a right to extend.  So the extension happens automatically.  They just have the right to either elect a fixed rate or a floating rate.


MR. BRETT:  Okay.  So at the end of the five years, you're saying the holder doesn't have the right to a further five years?


MR. YAWORSKY:  We have the right to extend or redeem.  They have the right to either select or elect a floating rate or fixed rate.


MR. BRETT:  I see.  All right.


And these preferred shares have been out with -- with investors for how long?


MR. YAWORSKY:  I think they were issued in July 1999.


MR. BRETT:  19?


MR. YAWORSKY:  1999.


MR. BRETT:  '99?


MR. YAWORSKY:  That's right.


MR. BRETT:  So they're 10 years.  Are they what is colloquially referred to as perpetual preferred shares?


MR. YAWORSKY:  They are.


MR. BRETT:  All right.  Thank you.  Those are my questions.


MS. CHAPLIN:  Thank you, Mr. Brett.  Ms. Sebalj?
Cross-Examination by Ms. Sebalj:

MS. SEBALJ:  Good afternoon, panel.  I am Kristi Sebalj, with Board Staff.


You will be glad to know my questions have been slowly whittled down by my friends, so I won't be very long.


But I did want to turn you to Exhibit JT2.14, which is an undertaking; it was a response provided at the technical conference.


It also refers to -- unfortunately this is one of those ones where you have to put a finger in three different places, but it also refers to Energy Probe Interrogatory No. 2, which is Exhibit I, issue E2, schedule 7.2.  And I don't know that you need to turn that up at the moment.


And then I am also going to be referring to your application evidence at page 3 of E2, page 3 of 15.


But just to put some context around this, you have had several discussions today about the view that this Board should take in assessing the significant change in business risk that you assert has occurred.  And Mr. Lister, you said in your chief -- and I think to a number of counsel in the room -- that Enbridge takes the position that a long-term view is required in assessing the business risk, and in particular, your evidence goes to 1993.


But in this undertaking, you were asked by Energy Probe to do an assessment of the risks since 2007 and obviously that being after the decision of the Board in EB-2006-0034.


Now, just so -- by way of background -- and I'm sorry, I don't mean to go over ground that's been trodden already, but it is important from my perspective and from Board Staff's perspective to understand the rationale behind going back to -- asking this Board to go back to 1993, to look at the changes that have occurred since that time.


And so I just wanted to understand whether you took a cue from the Board's policy or from any other Board document when you made the assessment that you should start at 1993.


MR. LISTER:  No, I can't say that the cue was provided by the policy, per se.


As I explained this morning, our perspective is that long-term is important and so that's where you should start.


Does that answer your question?


MS. SEBALJ:  Yes.  And at the risk of giving you a hypothetical, I am trying to understand -- so if this Board were to grant you either 36 or 42 percent or somewhere in between as a result of this case, and in five or 10 years you were to do an assessment and determine that you need -- that Enbridge needs a change to its capital structure, would you then start at 1993 again, or at 2007 or at 2012, to assess the significant change in business risk?


MR. LISTER:  I think the convention of -- or our choice of choosing 1993 was convenient for a number of reasons.


Number one, that was the date chosen in 2007.  But we could have easily, just as easily, have picked 1992 or 1994.


Again, the fundamental -- or issue is a long-term perspective.  So in your hypothetical, five years from now, again, we would seek to at least include 20 years' worth of data to assess what's happened over the long term.  That would then be 15 years ago from today.


And so that is how we would view it.


MS. SEBALJ:  Okay.  And so taking you, then, to the undertaking itself, my understanding is that this refers back to the Energy Probe interrogatory that is mentioned at the top, for reference, which listed a number of risks, and that you were asked to go through each of those risks and do an assessment of whether they have increased since 2007, in particular.


And your response in the preamble indicates that you are doing so reluctantly, basically, because it is not consistent with what you are asking this Board to do.


And I don't want to take you through all 24, but I note that the majority of them are increases in the assessment of risk since 2007, with the exception of number 17, which is environment and physical risks of ruptured or leaking infrastructure; and 18, which is weather; and 20, which is availability and access to supply; and 22, which is price of fuel oil or other energy alternatives; and 23, which is advancement of other technologies.


What I thought I would ask you to do, because in your evidence, your prefiled evidence at page 3, paragraph 9, you have referred to the main factors that demonstrate increased business risk since 1993 include - and we have gone over these as well - the volumetric demand profile, system size and complexity and environmental and technological advancements.


I am assuming that you -- that each of these 24 risks fall into one of those categories.  Is that a correct assessment?


MR. LISTER:  That is a correct assessment.


MS. SEBALJ:  And would you be able to group them for us, just so we can see where they fall into your categorizations, by way of undertaking?


MR. LISTER:  I think we could do that by way of undertaking.


Just if I could take one minute to provide a little bit of context?


MS. SEBALJ:  Sure.


MR. LISTER:  Yes, in the preamble, you are correct we noted some reservations with the exercise.  I would also suggest that the outcome, the table that you see in front of you, from our perspective, measures what happened only between 2007 and 2011 and is not necessarily reflective of what we think might happen beyond 2011.


So with that caveat, perhaps we would preamble this next undertaking that way.  We would be happy to do that.


MS. SEBALJ:  Okay, that would be helpful.  Thank you.  It is J1.3?

UNDERTAKING NO. J1.3:  With reference to the three categories of volumetric demand profile, system size and complexity and environmental and technological advancements, to advise which category each of the 24 Risks identified in JT2.14 falls into

MS. SEBALJ:  And at paragraph 4 of your prefiled evidence at schedule 2 of Exhibit E2, you say -- maybe you don't say.


Sorry, why don't I just tell you?  For some reason I am not finding my own reference.


But in your evidence, you say EGD's capital structure needs to be reflective of the business risks currently faced by the utility, and I just wondered if you could reconcile that for me with the fact that you are asking the Board to look back to 1993.  Are you saying that the risks currently faced by the utility are a cumulative effect of changes in since 1993?


MR. LISTER:  Yes.  I think the latter is more accurate.


I think -- let me try to characterize it this way.  We used the historical data to assess:  Looking back over time, are there any indicators of increased business risk?  And so the answer that we arrive at is, yes, we believe that there have been changes to the business risk.  So that at a point in time today, our equity ratio is not reflective of the changes in business risk over time.


We also have to think about prospectively, as the fair return standard asks us to do.  So with that sort of characterization, I think the answer to your question is yes.


MS. SEBALJ:  With respect to fixed charges, you told Mr. Thompson that they do not mitigate risk for the company.  At least I think that is what you told him, and you can correct me if I am wrong.  And I think you said it was intended to address cost causality issues; is that right?


MR. LISTER:  I'm sorry, I missed the first part with respect to the fixed costs.


MS. SEBALJ:  The fixed versus variable charges in your rates.


MR. LISTER:  That's correct.


MS. SEBALJ:  But is it not the case that more fixed charges equates to less volumetric risk for the company, which is one of the risks that you are citing in your evidence?


MR. LISTER:  Yes.  Well, let me clarify.


All else equal, if no other business conditions/ variables changed, what would -- the risk that would be reduced is the weather risk; not necessarily the volumetric risk, but the weather risk.


By the same token, we have continued to add customers.  In fact, since 1993 I think we have added about 1.1 million customers, and most of those customers are residential.  And each residential customer brings with it more weather risk.


So in fact over that long period of time, we don't believe that our weather risk is actually reduced.  The growth rate in fixed charges may have mitigated that to some extent and, again, the real issue is matching cost causality.


And it is the -- over the course of 20 years, adding 1.1 million customers has exposed us to greater weather risk.  So that at the very least, they're offsetting.


I would just note that both S&P and DBRS cite that we are the most weather risky in Canada currently, and that dates back for a long time, and we believe that has grown.  As we show in one of our IR responses, I believe it is E3, 1.2 -- sorry, Exhibit I, issue E3, schedule 1.2, we can see that -- page 2 of 3.  We can see that over time more and more of our volumes are weather-sensitive, so that makes us a more weather-sensitive utility.


MS. SEBALJ:  Okay, thanks.  Your evidence also indicates that with greater size and complexity comes greater risk to safety and reliability, as it requires management of more assets.


Are you saying that there is a direct correlation between the size and complexity and risk to safety and reliability?


MR. LISTER:  I think that maybe a better title for size and comparability, and in quickly reviewing Dr. Cannon's paper, he had a specific name for it called age and condition of assets.  So maybe that is a better characterization.


The issue is that, yes, we've grown.  There are more assets out there to be minded and to be managed.  And the plain fact is we're aging as a utility, and many our assets are aged and require replacement.


At the same time, we're sort of a unique utility.  Not only are we very old, but we have experienced a lot of growth over the last 20 years.


So, yes, size matters.  The age of our system matters.  And when you put those two things together, the net result is we have a massive need for, going forward, capital spending requirements to replace those, to reinforce certain parts of the system and, to deal with it, a number of growing integrity management issues.


MS. SEBALJ:  And is that substantially different since 2007?


MR. LISTER:  Well, here again this morning what I tried to suggest was that this was information not available in 2007.


In fact, this is the first time that Enbridge has gone about comprehensively collecting information on asset condition and necessarily what it means for capital expenditures going forward.


MS. SEBALJ:  In answer to Mr. Thompson again, Mr. Yaworsky, I think you said that Enbridge's rating has largely remained the same during the IRM period.  What does "largely" mean?


MR. YAWORSKY:  There was a period when Enbridge Inc. introduced its competitive tolling settlement in which it created noise in the rating for EGD, but it didn't -- the EGD in itself remained pure in its rating.


So there were some optics around it, but the rating did not change.  So the ratings over the IR period have not -- have not changed.


MS. SEBALJ:  By "optics around it", what you meant was that investors were paying special attention to it in some way, shape or form?


MR. YAWORSKY:  Sorry, I didn't hear all of it.


MS. SEBALJ:  Sorry, by "noise around it", do you mean investors were paying particular attention regardless of the rating remaining unchanged?


MR. YAWORSKY:  There is a comment in Enbridge Inc.'s ratings report, and it was -- also at that point in time, Enbridge Inc. was put on negative watch, and so that created questions around the entire Enbridge group of family, but S&P did confirm that the ratings for Enbridge Gas Distribution was on a stand-alone basis, and was not impacted by the parent.


MS. SEBALJ:  I think your evidence has said that you have no direct communication from any rating agency or any third party dealing with the possibility of a credit downgrade.  And then you go on to list a number of materials showing there is a risk of a credit downgrade.


Have you made any assessment, independent assessment of -- if this Board were to maintain the 30 percent equity thickness, of whether and when you would expect a downgrade?


[Witness panel confers]


MR. YAWORSKY:  We're in the middle of the ratings review process with each of the agencies right now.  We haven't had any specific conversations around concerns about the regulatory environment.


There have been a number of questions on what we anticipate will happen.  We're largely unsure.  It is in the hands of the Board.


We continue to be guided by, I believe, some of the references that Mr. Lister provided earlier in the day, the public documents that are published by each of the rating agencies and their methodologies and treatments of the different regulatory bodies that govern EGD.


Have we done an assessment of what that might result into?  Most of the agencies' risk identification are qualitative, so there isn't any kind of definitive quantitative measures that we can look at to say:  This is, yes or no, a binary impact on our ratings.


So we continue to be guided by a proxy representation of risk, and that goes back to my Canadian bond market example of the market is perceiving a higher risk being identified in the increased spread that we pay.


So we believe that there is an increasing risk that we could have a ratings impact, but at this point in time we can't be certain.


MS. SEBALJ:  And it's my understanding that your access to and pricing with the Canadian commercial paper markets has not been impacted by your public debt rating; is that correct?


MR. YAWORSKY:  That is correct.


MS. SEBALJ:  Do you know how much the extra 600 basis points of equity would impact the revenue requirements of Enbridge in 2013?


[Witness panel confers]


MR. CULBERT:  Yes.  Sorry, I am trying to find the evidence.


In the ADR agreement, we provided two parts as attachments to the agreement, which show what the revenue deficiency is at 42 percent and what it is at 36 percent, with the $400 million debt issue.


So it is provided in those two parts in the attachments to the agreement.


MS. SEBALJ:  Okay.  Thank you.  I apologize for that.


I just wanted to -- and my last question is a follow-up.


Mr. Lister, earlier in the day you talked about one of the changes that has occurred since 1993, that you would not have been aware of and the Board would not have been aware of in your 2007 decision, was the fact that you have now created an asset plan.


As I conceive of it, the asset plan would both mitigate against risk -- it would mitigate against risk, but I am not sure how it creates risk.


Can you explain that to me?


MR. LISTER:  Absolutely.  Just to clarify, I think what I was trying to suggest is -- is that what was not available in 2007 was a comprehensive asset condition analysis report or what it would mean going forward.  So that information didn't exist in a sort of comprehensive, sort of logical way.


And that information does exist now and it is -- and has been produced as part of this case.


In terms of its impact on the long-term risk, yes, the intent of the asset plan and integrity management programs is to reduce risk; that's for sure, for certain.  And to increase the safety and reliability of our system.


But I think a careful read of that asset plan shows you it is fraught full of uncertainty.  In fact, you know, don't quote me exactly on the numbers, but I think out of 26 or 30 programs, somewhere in that neighbourhood, 20 of them require further study.


The fact is there are so many things going on with respect to integrity management and integrity management issues, and it is very difficult for a gas distributor to have full information on the condition of assets, of course, because they're underground.  And as new issues emerge over time.


So we would expect to see, as we replace assets, that risks are reduced, but new risks emerge, because of course we can't replace all assets at the same time.


So while we approach the asset plan in a piecemeal way, chipping away, so to speak, over time new issues will emerge and over time other assets will continue to age.


Other drivers of that asset plan include the need for reinforcement.  So the way that the system has expanded to date, there's concern that it couldn't accommodate existing and growing load.  Other drivers are things like relocation, so as our franchise areas evolve and they want to sort of re-plan urban development, we're required to relocate.


So these are all things that drive very -- higher and more variable capital costs, but over time what we would expect to see is we address long-term risks but new issues emerge over time.


What we committed to, I believe, was filing -- on a best-efforts, or maybe more, basis -- to refile that asset plan.  So there could conceivably be a time where the assessment of the asset management and asset condition analysis suggests that there has been a lowering of risk.  I would not endeavour to put a date on that, or there's too many variables at play that might condition how the work is done or what issues might impact the work.


But it is conceivable that that could happen at some point in the distant future.


MS. SEBALJ:  So what you're saying, essentially, is that because this is a new process, you're actually either uncovering for the first time or highlighting all in one place the issues that may have not otherwise been highlighted or been all in one place, which might make Enbridge look as though it is a riskier investment, even though all of those things existed before you had the asset plan?


MR. LISTER:  Yes.  Well, let me try it this way and see if it is congruent with your characterization.


What I am saying is at no time did we have that comprehensive package put together for complete -- assembled in a complete way, to understand all of the issues.


Of course, we knew piecemeal several of the issues.  We have known for a long time.  And we've been communicating with this Board on many of those issues for a long period of time.


To my knowledge, there's never been a comprehensive package that has been delivered to the Board that assesses the condition of all of the assets at a single time and puts together a complete plan for what it means for capital going forward.


MS. SEBALJ:  And, sorry, I said that was my last question, but I have one more.


Isn't the PTUVA -- which was just settled as part of your comprehensive settlement agreement, or comprehensive minus one -- an example of the fact that the company comes to this Board when it identifies a particular risk and can ask for mechanisms to manage that risk?


I am referring here to deferral and variance accounts, but there are, as you know, a number of mechanisms that this Board can provide to manage risk, and does.


MR. LISTER:  Would it be fair of me to ask you to ask that question of Concentric?  They have examined deferral and variance accounts and they have some perspectives on that.


I don't know that I could readily answer that question.


MS. SEBALJ:  Fair.  Thanks.  Those are all of my questions.


MS. CHAPLIN:  Thank you, Ms. Sebalj.


Do you have any re-examination, Mr. Cass?

Re-Examination by Mr. Cass:

MR. CASS:  I have one question, Madam Chair.  Thank you.  And it may have been answered.


During Mr. Thompson's cross-examination, Mr. Lister, you indicated in an answer that although the company had not presented its case in this way, that you could speak to changes since 2007.  A couple of other counsel alluded to that, and I don't know that you ever gave a complete answer or got an opportunity to give a complete answer, and Ms. Sebalj has come back to it, as well.


So at this point, have you given a complete answer with respect to your comments about changes since 2007?


MR. LISTER:  As I understood it, Ms. Sebalj asked, in particular, if we could group the items in JT2.14 to map, if you will, to the risks that we have identified.


So that didn't necessarily cover the changes that I was referring to this morning.  I don't -- why don't I try it this way?  I started to go there this morning, and if this answer becomes too convoluted, please stop me.


But just at a high level, some of the changes that we see that are significant since 2007 include the -- I mentioned the Copenhagen Accord and Canadian environmental targets being established, and, shortly thereafter, Ontario establishing its own environmental targets and Ontario choosing targets that are among Canada's most stringent.


We have talked about the asset plan.  We have talked about the increase of average use decline.  We have talked a little bit about Canadian gas utility, and I explained that even though that wasn't a direct part of our submission, we do think it is relevant to the Board.  We talked about use of US information by virtually every Canadian regulator.


I think those were the main points that I wanted to touch on in terms of changes since 2007.


MR. CASS:  Thank you, Madam Chair.


MS. CHAPLIN:  Thank you very much.


The Panel has no further questions, so the witness panel is excused with the Board's thanks.


So we will conclude today's proceedings now and begin tomorrow morning with the expert panel.


Are there any matters before we break for the day?


No.  Okay.  Well, we will see you tomorrow morning at 9:30.  Thank you.


--- Whereupon the hearing adjourned at 4:45 p.m.
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