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IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by Newmarket-Tay
Power Distribution Ltd. for an order approving justd reasonable
rates and other charges for electricity distributio be effective May
1, 2012.

Argument-in-Chief
Newmarket-Tay Power Distribution Ltd.

November 22, 2012

. In accordance with Procedural Order No. 1 in thevabmatter, Newmarket—Tay
Power Distribution Ltd. (“Newmarket—Tay"”) submitset following Argument-in
Chief.

Background I nfor mation:

. As set out in Newmarket-Tay's response to Boartf'ssiaterrogatory 16(b), it
became apparent to Newmarket-Tay in this proceettiagan error was made in
regard to Newmarket Hydro Ltd.'s ("Newmarket") 2@D&cision and Order (RP-
2002-0080/EB-2002-0089) (the "2002 Decision").

. In the 2002 Decision, the Board reduced Newmarketiposed $512,987 2001
PILs Proxy by $6,456 to $506,531 and the propoded6’,900 2002 PILs Proxy
by $347,920 to $1,415,980. The Board ordered tmatrates set out in the rate
schedule attached at Appendix "A" to the 2002 Dewcigthe "2002 Rates
Schedule") were approved effective March 1, 2002weler, those rates
erroneously did nofactor in the $6,456 and $347,920 reductions ¢02001 and
2002 PILs proxies as decided by the Board.

. As a result of the Board's error, Newmarket ovdlected PILs from March 1,
2002 until the error was resolved by Newmarkette mder that was effective
April 1, 2005.

. As set out in Newmarket-Tay's supplementary evidesated October 26, 2012,
and as addressed in the November 15, 2012 oralingeadewmarket-Tay
proposes to return the over-collected PILs, subjedivo adjustments that will
hold Newmarket-Tay harmless (i.e. as though therdsarror in the 2002 Rates
Schedule had not been made).



Adjustment #1 - The I nterest Adjustment: $166,374.90

6. The first adjustment proposed was an interest adprst in the amount of
$166,347.90. Based on the Board's PILs methodolgwmarket-Tay would be
deemed to have recorded $411,981.65 in interesh 8902 to 2012 in its
Account 1562. However, the actual interest it ecumre the over-collection would
have been $245,606.75 based on interest ratesedffey Newmarket-Tay's
banking institution. A continuity table for NewmatkTay's Account 1562 with
the proposed carrying charges is at Appendix llithi Supplementary Evidence
filed by Newmarket-Tay. The rate of interest is thenthly rate received from
Newmarket-Tay’'s banking institution.

7. Newmarket-Tay submits that it should not be pregadiby the deemed vs. actual
interest rates, since had it been aware of the ereale by the Board in the 2002
Decision, it would have remedied the error to avmdording higher deemed
interest amounts than actual interest earned. A,silewmarket-Tay has
proposed to reduce its interest payable by $1669874eing the difference
between the Board’s deemed interest and actuakesttearned on the principal
balance.

8. Without the Board's erroneous 2002 Schedule ofRae Charges, Newmarket-
Tay would have only over-recovered $12,989.87 dfsPincluding carrying
charges. The interest adjustment proposed by Newmarketelss noapply to
this amount. Interest on the $12,989.87 was cakedlasing the methodology and
deemed carrying charges as approved in the comBihedproceeding.

Adjustment #2 - The Tax Rate Adjustment: $113,038.38

9. Newmarket—Tay is also prejudiced by the differebeéween the corporate tax
rates at the time the error existed and the pressas which have declined.
Newmarket paid corporate taxes on the principalwant®at the time they were
taxed, but Newmarket-Tay will only receive tax eélat the current lower tax
rates.

10.To hold Newmarket-Tay harmless, it proposed a tate radjustment of
$113,038.38, the basis for which was provided aepa of the Supplementary
Evidence.

11.An explanation of this proposed adjustment was idexat the oral hearirfg:

MS. CONBOY: Okay. | am not sure | understand

completely the corporate tax proposal. | certainly

!Please see footnote 1 of page 6 of the Supplenyefidrence.
*Transcript, Page 19, Lines 15-28 and Page 20, llinks



understand that you have -- you were collecting PIL S
proxy in rates at a certain corporate tax rate, and now
you are being required to pay that back at a lower

corporate tax rate.

So can you walk me through that rationale, Mr.

Clinton?

MR. CLINTON: If I may, yes. We paid 38 percent, SO
when the money came into our, shall we say, financi al
statement, we over-collected it in revenue. You wo uld

pay tax on it at 38 percent.

When we assume we have a judgment by the end of thi S
year and we record the liability, we'll have an exp ense
in the variance accounts of X dollars.

That will go against your taxable income. Therefo re
the tax you pay will be at this year's current rate ,

which is a lot less than it was 10 years ago.

Question Raised by the Board:

.During the oral hearing, the Board asked why tharBeshould depart from the
Board's prescribed interest rates for Newmarket-Based on the nature of the
over-collection. The relevant section of the traipgdas been reproduced below:

MS. CONBOY: | understand how your proposal -- | me an,
the purpose underlying the setting of an interest r ate
for a deferral or variance account is to ensure tha t

distributors neither gain or lose inordinately in
carrying the balances in these accounts, and I've - -

you can tell 1| am reading off something, and | am



reading off of the 2006 Electricity Distribution Ra
Handbook.
The Board had determined that those -- in setting
prescribed amount in -- prior to May 1st, 2006 it w
at the long-term debt rate, and then going forward
would be at the quarterly rate that was accounted -
that was posted, rather.

| am just trying to get a sense, in terms of how t

is fair.

You know, we determined prior to 2006 that it was
that customers get back this principal amount, plus
interest rate. Why wouldn't that apply now, in ter

of -- | mean, the combined proceeding talked about
fact that it may be a different interest rate now,

the amounts that were over-collected or under-colle
between 2001 or that were set in 2002 and 2006, |
believe, would be repaid at the interest rate that
determined at the time.

So why is it that we are deviating today? Why are
being asked to deviate from that -- if it was
appropriate at the time, it was an over-collection,

is it that we need to start parsing out why the ove
collection occurred?

MR. TAYLOR: Madam Chair, maybe | could help with
one.

The proposals that we have made in the context of

proceeding were really made for the purpose of keep
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the applicant whole in light of the unique

circumstances.

We didn't go back and look at the combined proceed ing
because we didn't feel that the circumstances here were
ever contemplated in that proceeding, that there wa sa

mistake in the 2002 decision and rate order.

So while the principles that came out of the combi ned
proceeding were applicable in the normal course of
over-collections, it is our belief that these over-

collections are not in the normal course, and deser ve
some sort of alternate treatment.

MS. CONBOY: So if we're saying that that interest

rate was appropriate for over-collections prior to May
1st, 2006, and indeed the amounts that we set on th e
quarterly basis post-May 1st, 2006, if we're saying

that it is appropriate, that the interest rate that we
prescribe is an appropriate amount for an over-

collection, why does itmatter what kind of over-

collection there is?

13.The unique circumstances referred to at the orlitng relate to the Board'’s error
in the 2002 Rates Schedule. This is why it matteed the Board’s deemed
interest amount should not apply to the over-ctaiecresulting from that error.
Specifically:

i.  The reason why Newmarket-Tay over-collected Pliatviithstanding the
$12,989.87) was because the Board calculated snedsthe erroneous
2002 Rates Schedule. The 2002 Rates Schedule wpsrpd by the
Board itself in that proceeding, unlike other praiags where generally
rates schedules are prepared by the applicanteamered by the Board.
Had the 2002 Rates Schedule been prepared corregtlthe Board
consistent with its 2002 Decision, the over-colmttwould not have
occurred.

ii. Had Newmarket known of the erroneous 2002 Ratesdidd, it would



have applied to the Board to correct the error amdided recording
interest on the over-collection, as stated by Mergdson at the oral
hearing®

Newmarket-Tay's actual interest earned was lowean tthe Board's
deemed interest, as set out in the continuity sdesd in the
Supplementary Evidence; and

Newmarket-Tay is unaware of any other distributothe province who
over-collected PILs as a result of a Board error.

14.To summarize, the use of the Board's deemed intemtes would result in
Newmarket-Tay being financially worse-off than hthd Board issued a correct 2002
Schedule of Rates and Charges in the first plaeamarket-Tay does not believe it
would be fair for it to bear the financial burdefrtlee Board's error.

15.In other words, if the Board does not make the stdjents proposed herein in the
total amount of $279,413.28, Newmarket-Tay will femnalized $279,413.28 due to
an error made by the Board.

All of which is respectfully submitted. Novemb#t, 2012
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% Transcript at Page 23, Lines 14-22.



