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Friday, December 14, 2012

--- On resuming at 9:01 a.m.

MR. QUESNELLE:  Good morning.  Please be seated.

Do we have any preliminary matters?  Mr. Cass?
Preliminary Matters:


MR. CASS:  Mr. Chair, a group of undertaking responses was sent out electronically yesterday.  By my count, I think it is eight responses.  They are listed in the covering letter.

I believe that hard copies are on the way, but my understanding is the hard copies are not here yet.  The electronic version has been sent.

MR. QUESNELLE:  Thank you very much.  Good morning, witnesses.  Okay, Mr. Shepherd, I believe back to you.

MR. SHEPHERD:  Mr. Chairman, I have looked at my cross last night and I can tell you that I will certainly be finished by lunch time.  I hope it will be sooner than that, but certainly by lunch time.

MR. QUESNELLE:  Great.  Thank you very much.
THESL - PANEL 3, RATES AND REVENUE REQUIREMENT, RESUMED


Wendy Cheah, Previously Affirmed


Colin McLorg, Previously Sworn


Darryl Seal, Previously Affirmed


Todd Williams, Previously Affirmed
Continued Cross-Examination by Mr. Shepherd:

MR. SHEPHERD:  Witnesses, before I get into the individual components, I want to set the context of this application by looking at pages 2 through 5 of our compendium.  Pages 2 through 4 are a letter sent by Mr. Vegh on behalf of the Distribution Regulation Review Task Force on December 7th.

MR. McLORG:  We have that.

MR. SHEPHERD:  You have seen that letter?  Now, Mr. McLorg, I guess these questions are probably for you.

Toronto Hydro is a member of this task force?

MR. McLORG:  Yes, it is.

MR. SHEPHERD:  You're the representative, in fact; right?

MR. McLORG:  Yes, that's right.

MR. SHEPHERD:  Okay.  So in this letter, Mr. Vegh is talking -- is expressing concerns that the incremental capital module is unclear.  The rules with respect to it are unclear.  Is that a fair characterization?  I don't want to go into it in detail. I just want to get the sense.

MR. McLORG:  I think it is fair to say that distributors feel that there would be a substantial benefit if the rules around the criteria for ICM were expressly clarified by the Board, but we recognize that the ICM mechanism has been an evolving regulatory instrument.  And I think that the way distributors see it now, it is a mechanism that provides for essential capital that goes to the core responsibilities of distributors that's not otherwise funded.

MR. SHEPHERD:  I wonder if you could turn to page 4 of our materials.  This is page 3 of Mr. Vegh's letter.

MR. McLORG:  I see that.

MR. SHEPHERD:  At the bottom, under "Conclusion", Mr. Vegh speaking -- I guess speaking on behalf of yourself and other distributors in the task force, says basically what you just said, that everybody would benefit if there was clarification of the criteria; right?

MR. McLORG:  Mm-hm.

MR. SHEPHERD:  And he says there's basically two ways to do that.  It can be done in the current ICM applications by treating their outcomes as resolving industry-wide generic issues or through a working group process that can lead to a supplemental report.

Do I understand that this application is essentially a test case or is potentially, in the context of the task force, a test case to determine what the rules are for ICM?


[Witness panel confers]

MR. McLORG:  I think, Mr. Shepherd, my best response to you is that Toronto Hydro has put forward its own application under its -- under its best lights in accordance with the ICM framework.

It wouldn't be in our mouths to determine how the Board would treat that as being in any sense a precedent, but I think that there are two applications, one from Toronto Hydro and one from Hydro One, that could serve to provide indications to the general community as to how the Board is responding to the applications that are before it.

MR. SHEPHERD:  And am I right in understanding that -- that's a fair answer.

Am I right in understanding that -- obviously we all know that everybody is watching to see what the result is in this case, right, because it is important?  But am I right in understanding that part of people's decisions about whether next year they ask for custom IR or one of the various options in the renewed regulatory framework is going to be based on what the scope of ICM is; is that fair?  And that will be described in this case or may be described in this case?

MR. McLORG:  I think that it is fair to say that the outcome of this case will be of interest to other distributors, and they may take it as a signal as to what is acceptable, from the Board's perspective, within an ICM framework and what might lie outside of that.

MR. SHEPHERD:  Wonderful.  One other thing I want to ask you about this letter -- I am going to come back to this letter later on a specific point, but I just want to ask you one thing about -- again on page 4.

Mr. Vegh talks -- about the middle of the page, it says, "First with reference to the filing guidelines", and what he says is that the filing guidelines are not a statement of OEB policy.  Do you see that?

MR. McLORG:  Yes, I do.

MR. SHEPHERD:  And do you agree with that statement?

MR. McLORG:  I think the statement speaks for itself, Mr. Shepherd.

MR. SHEPHERD:  I am asking your opinion.  I am not asking whether you agree that Mr. Vegh believes this, I am asking whether you agree that this is correct.


MR. McLORG:  Yes, I do agree that it is correct.

MR. SHEPHERD:  Okay, thank you.

Now, I wonder if you could turn to tab 1 of your application, and just because I am starting at tab 1 doesn't mean I will go through all of the application, trust me.  But I did want to start with the application itself, because on page 3 of the application, in paragraph 3 -- one of the things you're required to do in an application is to say whether you have complied with the filing requirements; right?

So in paragraph 3, you say, "subject to the exceptions specified in the attached manager's summary", and you go on to say you have complied with the filing requirements and the Board's policies; right?

MR. McLORG:  I see that.

MR. SHEPHERD:  And, by the way, this refers to the filing requirements from 2011, but we now have 2012.

I take it this is still true for the 2012 filing requirements?

MR. McLORG:  Well, our application was filed before the 2012 requirements came out.

MR. SHEPHERD:  No, I understand.  But the 2012 requirements are now in place.  Does this comply with them or not, or do you know?

MR. McLORG:  We believe so.

MR. SHEPHERD:  Okay, good.

And you have also taken into account, I think -- I think this is implying that you have taken into account the Board's decisions on ICM applications?

MR. McLORG:  Yes, according to our best lights.

MR. SHEPHERD:  But presumably this doesn't include -- this application doesn't include consideration of the Board's report on the renewed regulatory framework, because that happened long after this was filed; right?  Fair?

MR. McLORG:  Correct.

MR. SHEPHERD:  Okay.  So I wonder if you can then turn to tab 2, the manager's summary, where those exceptions are laid out, the ways in which it doesn't comply with the filing requirements.

I believe this is on page 3.  And so on page 3 at line 11, you say you've tried to comply with all of the policies and filing requirements, except for things listed under special issues.  So the special issues list is all the ways in which you don't comply or you believe you don't comply with the Board's filing requirements or policies; right?

MR. McLORG:  I don't quite accept that characterization of it, Mr. Shepherd.  I think that it is clear from line 11 and the following lines that we do say that we comply with the filing requirements, and where the Board has not expressly pronounced on a particular issue, we've suggested approaches.

I don't think there is an issue of non-compliance here.

MR. SHEPHERD:  All right.  So you say:

"With respect to certain matters it does either propose modified approaches to address distinctive needs, or new approaches in cases where the Board has not expressly pronounced on particular issues."

So you're saying that in all of these cases, if the Board has already pronounced on something, then whatever you're proposing, ignore it.  But if the Board has not pronounced on it, then you see it as unfinished business and we should deal with it; is that fair?

Because that is not how I understood this, and that is why I'm asking.

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, when I look at the issues that are listed under the special issues, beginning on page 3 and going over to page 4, I see recognition and rates of approved 2011 year-end rate base, three-year period, determination of revenue requirements, application of ICM criteria, and interim rates, implementation of rates and true-up upon rebasing.

And those were the matters that, in our view, we wanted to provide suggestions or proposals to the Board on.  We have sought in doing that to establish an internally consistent framework for all of these different items.

So back to your question, these were the things that, in our perception, we hadn't seen the Board expressly pronounce on.

MR. SHEPHERD:  So what I'm trying to get at here, Mr. McLorg -- and it may be a little narrower than you're talking about, although I am going to get to those individual things in a second -- what I'm trying to get to is, is Toronto asking for an exception to the normal rules in these cases?  Or in any of these cases?  Or is Toronto asking for clarification of the rules in an unusual circumstance?

Or something else that is different from either of those?

And you will appreciate, Mr. McLorg, that presumably the Board Panel will think of asking for special treatment as something different than thinking about asking for clarification of existing policies.  Right?

MR. McLORG:  I think my best answer, Mr. Shepherd, is that Toronto Hydro has put forward an application which it believes does comply with the Board's ICM framework.

The special issues that we've outlined here are, we believe, issues that the Board should turn its mind to, and we've presented specific proposals for.  Whether this serves as clarification in any sense, I think, history will be the judge of.

MR. SHEPHERD:  But you're not -- I guess my point is
-- and maybe I am just misunderstanding.  I understand you to be saying:  We're not asking for special treatment.  We're asking you to apply the existing policies to our circumstances, and we're proposing ways to do that that make sense.

MR. McLORG:  Well, the difficulty I'm having, Mr. Shepherd, is that I can't unpack what you mean by "special treatment."

I think that the application before the Board is what it is, and I think it's quite explicit and very well documented.  And so whether the Board or anyone else would consider that to be "special treatment" or not is a question that I can't answer.

MR. SHEPHERD:  Fair comment.  All right.  Let me then ask you to go to the five special issues.

What I would like to do, if it is okay, is I want to go through and just understand what each of them is, without delving into them in any detail.

And then we will circle back and we will delve into them in more detail in specific cases, but I just want to first understand the five things.

So the first one is:

"Recognition in rates of approved 2011 year-end rate base."

And this is the half-year rule from 2011 becoming full-year in 2012, right?  It is the 37.7 million that we talked about yesterday?

MR. McLORG:  The essence of the issue is as you have described.  It's recognition in rates of the assets that THESL had in place at the end of 2011.

MR. SHEPHERD:  Okay.  Then the second one, the three-year period, is normally an ICM is a one-shot deal and you're asking for ICMs for three separate years in one application, right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  Okay.  And part of that, 2014, is in abeyance right now.  Right now we're only dealing with 2012 and '13, right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  In terms of spending.  You're asking for riders or -- riders or adders?

MR. McLORG:  Adders, for ICM purposes.

MR. SHEPHERD:  Okay.  Adders that go three years, but it is for '12 and '13 spending, right?

MR. McLORG:  Yes.  We're asking for approval of the 2012 and '13 ICM projects, and we're asking for the adders that are consequential to that approval to persist until April 30th, 2015.

MR. SHEPHERD:  Okay.  And you're also asking in this phase for approval of the Bremner project?

MR. McLORG:  Yes, that's correct.

MR. SHEPHERD:  Yes.  So the third special issue is that you say:  Well, we've calculated the ICM adder two ways, the standard way that the Board uses with the threshold and with full-year depreciation, and then an alternate way without the threshold and with half-year depreciation; is that right?

[Witness panel confers]


MR. McLORG:  I think I can almost agree with that, Mr. Shepherd, but just to be slightly more precise, it is not so much that we're asking for consideration without a threshold.

We're asking for consideration without the deadband portion of the threshold.

And as well, you used the term "depreciation," but in Toronto's view, there are four distinct categories of capital-related costs.  Depreciation is one.

You have return -- equity returns is the second, debt cost is the third, and PILs would be the fourth.

MR. SHEPHERD:  And you're --


MR. McLORG:  So all of those capital-related elements of revenue requirement would be attracted by the capital.

MR. SHEPHERD:  So the way that your alternative would work -- and you're say not saying:  Please give us the alternative.  You're saying:  Here's two choices, Board.  We will take either.  Right?

But the alternative is cheaper for the ratepayers?  It mitigates rates?

MR. McLORG:  We are in the Board's hands, of course, in this matter.  We tried according to our best lights to produce an application that was consistent with the Board's ICM framework.

We did, in our own initial analysis of that, come to recognize that because of the size of the ICM program that we proposed to undertake, there might be an effect that hadn't been possible or recognized before this application.

And that effect was that the application of the full-year treatment of the capital-related costs in 2012 and 2013 would produce a surplus amount of revenue when compared to, if I may call it, the traditional method of calculation of revenue requirement.  And Toronto has no argument, of course, with that traditional method of calculation.

MR. SHEPHERD:  So what you are -- the alternate method says don't apply the deadband.  So that means that more capital spending qualifies, but in the first year of spending, treat the cost as being a half-year rule.  It is only for the first year; right?  It is not for all three years?

MR. McLORG:  There would be no difference in 2014, because that would be the year prior to rebasing for Toronto Hydro.

But the essence of our proposal was simply that the Board attribute to Toronto Hydro a revenue requirement for the capital actually employed, and so that means that even capital within the deadband would attract revenue requirement.  But all of the capital would attract revenue requirement only on a half-year basis in each year.

MR. SHEPHERD:  In all years or in the first year?

MR. McLORG:  No.  Let me clarify, because if we take a particular year, say 2012, the capital that's added in 2012 would be added across the year, and Toronto Hydro has always quite accepted the Board's application of a half-year rule as being a reasonable proxy for the average amount of capital employed in that year.

Of course, at the end of the year, all of the capital was in place and, hence forward, would attract revenue requirement.

MR. SHEPHERD:  Yes.  So I'm not debating whether it is appropriate, Mr. McLorg.  I'm just trying to be clear on what you're asking for.  The alternative method would say for capital added in 2012, we treat the first year on the half-year rule basis, like cost of service revenue requirement, and then the second year on a full-year basis because it is all in; right?

MR. McLORG:  I think that is fair.

MR. SHEPHERD:  Okay.  Then 2013 would be the same?  2013 would be --


MR. McLORG:  That's right.

MR. SHEPHERD:  -- would be half.  2014 would be full, right?  Is that fair?

MR. McLORG:  Sorry, did you say 2014 would be full?

MR. SHEPHERD:  For 2013 additions --


MR. McLORG:  The 2013 adds, yes.

MR. SHEPHERD:  Okay.  Then the fourth of your special issues is "application of ICM criteria", and you don't explain here how you don't qualify or you are different from the Board policy, so can you help me with how have you applied the ICM criteria in a manner that diverges from Board policy or proposes new approaches or...  Help us with that.

MR. McLORG:  I don't think the intention here at all was to suggest that we are diverging from Board policy, but we just felt, for the benefit of the Board, we should try to be as thorough and explicit as possible in conveying to the Board our understanding of the applicable ICM criteria or factors.

And so we set out a narrative that explains how we've approached that.

MR. SHEPHERD:  So unlike the other special issues, this issue doesn't propose modified approaches to address distinctive needs and doesn't propose any new approaches?

MR. McLORG:  I think that's fair.

MR. SHEPHERD:  Well, then why is it in special issues?

MR. McLORG:  Well, perhaps it was a wording defect on our part.

MR. SHEPHERD:  No.  You just said that these were the five places in which you were proposing new approaches.  What are the new approaches you are proposing for ICM criteria, or is it just a mistake that it is on the list?

MR. McLORG:  Well, I think it...

[Witness panel confers]

MR. McLORG:  Mr. Shepherd, I don't know that anything turns on this.  The evidence is of course what the evidence is, and, you know, THESL regrets any misimpression it may have left if we conveyed the idea that a description of our understanding of the ICM criteria were somehow to indicate that we were taking an outre approach to these.  We didn't mean to do that.

MR. SHEPHERD:  I believe you've just used the word outre for the first time on the transcript in this Board.

MS. HARE:  Yes, I don't understand what it means, though.

[Laughter]

MR. SHEPHERD:  None of us do, Ms. Hare.

So what I understand you to be saying, then, is that you believe that all of your projects that you've proposed satisfy in full the Board's existing criteria for ICM?

MR. McLORG:  Yes, that's right.

MR. SHEPHERD:  No exceptions?

MR. McLORG:  That's right.

MR. SHEPHERD:  All right.  So then the fifth area, which you have called interim rates, implementation of rates and true-up, looks to me to be actually two things.

Tell me whether this is right.  One is you asked for interim rates, which you got and which was for the IRM adjustment, I take it; right?

MR. McLORG:  That's right.

MR. SHEPHERD:  It wasn't for the ICM?

MR. McLORG:  We've already indicated in an interrogatory response, and I can give you that reference if you want it, but we've already indicated we believe that since the ICM is inherently a deferral type of mechanism with a true-up at the end, that the Board can implement ICM adders at a time in its discretion, but that the interim -- the declaration of interim rates applied to the base rates that were in effect as of June 1st, 2012.

MR. SHEPHERD:  But you are asking this Board to order recovery from ratepayers of spending that took place prior to the Board's decision and prior to the Board's declaration of interim rates; right?

MR. McLORG:  Yes.

MR. SHEPHERD:  Okay.  And your view is that doesn't offend the rule against retroactive ratemaking?

MR. McLORG:  That's correct.

MR. SHEPHERD:  Okay.  And then with respect to the second part of this, you've said that you want a true-up at the end of the period on your next rebasing, a true-up of the spending; right?

MR. McLORG:  Well, we understand that that is what the Board requires and we're perfectly content to do that.

MR. SHEPHERD:  You're proposing a symmetrical true-up?

MR. McLORG:  That's correct.

MR. SHEPHERD:  So if you underspend from what you forecast, then whatever you collected for that underspending you would have to give back; right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  And if you overspend, then you would be able to collect more for the period 2012 through 2014 than you actually collected in rate adders?

MR. McLORG:  In our understanding of course that would be subject to a prudence review by the Board.

MR. SHEPHERD:  But assuming prudence.

MR. McLORG:  Exactly.

MR. SHEPHERD:  Then you would be able to retroactively collect for the period 2012 to 2014?

MR. McLORG:  Well, I don't think our intention is in any way to deliberately overspend our proposal, Mr. Shepherd.

I think that it's clear that all of these numbers are, or most all of these numbers are forecast numbers, and, being a forecast, they are almost guaranteed not to come true.

So there's going to be a plus and minus, but we don't regard that as a licence in any way.  We intend to execute our programs within our ability as described.

MR. SHEPHERD:  You're not proposing a limit on your ability to overspend?

MR. McLORG:  No, we're not expressly proposing one.

MR. SHEPHERD:  So for --


MR. McLORG:  But we have indicated that if the Board would find it convenient, that Toronto Hydro is quite keen to work with Board Staff and stakeholders to specify the true-up mechanism and arrangements that would apply in this case.

MR. SHEPHERD:  But your proposal is unlimited overspending would still be recoverable?

MR. McLORG:  No.  I wouldn't accept that as being our proposal.  Our proposal is the spending that's before the Board.  We don't advocate unlimited overspending by any means.

MR. SHEPHERD:  Well, what limit -- I asked you are you proposing a limit on the overspending.  You said no.

So if there is no limit on the overspending, doesn't that mean it is unlimited?

Or are you proposing one now?  Maybe you are.  That's great.

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, I think in essence you're formally correct in saying that we have not proposed a dollar or a percentage limit on overspending.  It's clear to us that the spending would be subject to a prudence review by the Board, and THESL would undertake the obligation, which it regards as its own, to demonstrate the prudence of any potential overspend that might occur.

But I'm not in any way suggesting that that would be an unlimited amount of overspending.

MR. SHEPHERD:  You're proposing an after-the-fact prudence review, right?  A classic, traditional prudence review, right?  In which there is a presumption of prudence?

MR. McLORG:  Well, again, we understand that those are the Board's requirements.  That is our understanding of the rules of the game right now.

MR. SHEPHERD:  So your understanding is that the Board's rules say that you must have an unlimited ability to overspend?

MR. McLORG:  No, sir.  The --


MR. SHEPHERD:  Because I didn't see that anywhere.  That's why I'm --


MR. McLORG:  Our understanding is that the Board's rules are that there be a true-up.

MR. QUESNELLE:  Mr. Shepherd, I think the Board's keen to have this area really fully explored and I appreciate that.

But I'm hearing still a little bit of a, perhaps, not being at odds, but I don't think we've landed clearly on prudence review, as you put it, the classic prudence review or there is a presumption of prudence.

MR. SHEPHERD:  Yes.

MR. QUESNELLE:  Because the Board has also -- requires a trigger to do a prudence review, and typically as a challenge of the spending.

MR. SHEPHERD:  Exactly.

MR. QUESNELLE:  So are you suggesting that there is an inherent challenge in the Board's rules that will assume that these are challenged?  Or --


MR. SHEPHERD:  I, in fact, didn't raise the prudence review; Mr. McLorg did.  And I -- A, it is very narrow.

MR. QUESNELLE:  Yes.

MR. SHEPHERD:  It doesn't talk about how much you spend.  It only talks about whether the amount you spent was prudent.

MR. QUESNELLE:  Yes.

MR. SHEPHERD:  And it presumes it.

So he's proposing this, and I would like -- I agree.

MR. QUESNELLE:  And Mr. Shepherd, don't take my intervention here as anything but indicating that the Board really want to get this clear.

So to the extent that I don't think it is yet, I would just like you to carry on with the exchange.

MR. CASS:  Mr. Chair, if I might interject, I believe that Mr. McLorg is just trying to express an understanding of the Board's policy.

So I am looking, for example, at the Board's supplemental report in EB-2007-0673 of September 17th, 2008.  At pages 31, 32, it says:

"At the time of rebasing, the Board will carry out a prudence review to determine the amounts to be incorporated in rate base."

I think Mr. McLorg is just trying to convey his understanding of what the Board has said.

MR. QUESNELLE:  And I really appreciate that, Mr. Cass, and what I didn't hear -- at the end of the conversation as Mr. Shepherd was about to move on, I didn't see that it was clear that both sides were taking the same meaning out of those words.  And it is exactly those words that I think that we need to have a clear understanding of.

MR. SHEPHERD:  And I'm still not clear, Mr. Chairman.  I wasn't actually going to move away from it yet, but --


MR. QUESNELLE:  Sorry.

MR. SHEPHERD:  Thank you for the guidance.  It is helpful.

MR. McLORG:  Mr. Quesnelle, if it is of any assistance, I think that our conception of it would be that it would be highly analogous to the kind of prudence review that has taken place and perhaps is still taking place with respect to smart meter spending.

It was that kind of adder, true-up, prudence review mechanism that we understood the Board had in mind.

MR. QUESNELLE:  Well, that makes it clear as to what the expectation is.  It's a live example of your thinking, or what you perceive what is meant by that has taken place.  So that is very helpful.

MR. SHEPHERD:  Let me ask you a specific example, to help me figure this out.

If you take a look at page 13 of our compendium, this is a table that sets out your current -- this is your addendum.  So it is your current proposals for how much you plan to spend each year in each of your segments, right?

MR. McLORG:  That's right.

MR. SHEPHERD:  So if you take a look at 2013 update cost, you're currently proposing to spend $16.7 million in 2013 on handwell replacements; right?

MR. McLORG:  Yes, I see that, and I agree.

MR. SHEPHERD:  Okay.  And so what you're proposing is that if you come in in 2015, let's say, and say:  Well, we actually spent $30 million in 2013 on handwell replacements because we just found more that needed fixing, the prudence review that would take place would not be whether it was reasonable to spend more in that area.

The prudence review would be whether those individual replacements were necessary, with the presumption that they were, right?

MR. McLORG:  Well, Mr. Shepherd, I don't believe it is in Toronto's mouth to determine what the Board's process will be for a prudence review.

I think that that is in the hands of the Board, but I will comment that Toronto Hydro would clearly be at risk, so to speak, if it did spend, instead of 16.7, $30 million on handwell replacements.  And we would take it as our obligation to demonstrate to the Board, to the best of our ability at that time, the necessity and the prudence of that spending.

MR. SHEPHERD:  Now, these amounts, when you actually do the spending, do they go into a variance account or a deferral account, the spending?

MR. SEAL:  That is the Board's prescribed treatment.

MR. SHEPHERD:  It goes into 1508, right?

[Witness panel confers]


MR. SEAL:  So I'm looking at the Board's guidelines, and they do talk about the ICM accounting treatment specifically there, and indicate that the eligible ICM amounts are recorded in 1508, subject to the assets being used and useful.

MR. SHEPHERD:  And so then what you're proposing is that -- as I understand it, is that you're not limited to these amounts on this chart going into the -- into 1508.  You can put as much as you want in 1508, and then the Board will determine whether those amounts you put in 1508 were prudent, right?

And you're saying that is the Board's policy?

MR. McLORG:  Mr. Shepherd, I think, practically speaking, any utility that comes before the Board presents a forecast of what it intends to do, and the Board and all parties accept the fact that in reality there will be some difference between the ultimate actuals that are realized by the utility and the forecast that was originally approved by the Board.

And so that's the purpose of a true-up.

And I'm not sure what further help I can I can be to you on that.

MR. SHEPHERD:  The difference is, the difference between the classic situation, is that if you come in for cost of service and you say:  We're going to spend $400 million on capital, and you only spend $600 million, then the next year when you come in, your rate base is that much higher and from that year forward you collect on the 600 if it is prudent.

But for the year that you made the forecast, that difference between 600 and 400, you don't collect the additional revenue requirement, do you?

Whereas in this case, you're proposing that you would.  The Board would reach back and allow you to collect it for those three years, right?

MR. McLORG:  I think that that follows from the true-up mechanism itself.

MR. SHEPHERD:  Thank you.  So all right.  Those are your five special issues.  Now, before I go back and delve into those in a little more detail, a couple of them anyway, there is one thing that is not on your list, and that is you've calculated the ICM for 2012 and 2013 based on capital spending, not based on amounts close to rate base in those years; right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  And so, for example, if you spent $1 million on a project in 2012 and a million in 2013 and you put it into service in 2013, normally the first million would be CWIP at the end of 2012; right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  But you're proposing that you would actually collect revenue requirement on that in 2012 or an ICM on that in 2012, even though it is not in service?

[Witness panel confers]

MR. WILLIAMS:  Toronto Hydro's proposal is based on spend, based on the ICM framework as sort of our read of what goes in, what counts in terms of the ICM adders.

MR. SHEPHERD:  Okay.  So the answer to my question is yes, you're collecting on the CWIP?

MR. WILLIAMS:  It is one of the two frameworks that were proposed yesterday and both of those were internally consistent.  So the ICM framework that was proposed was based on spend in the year, yes.

MR. SHEPHERD:  So the answer to my question is yes; right?

MR. CASS:  He said yes, Mr. Shepherd, at the end of his response.

MR. SHEPHERD:  All right.  So then I wonder if you could turn to page 10 of our compendium.  And if you look at -- by the way, page 10 is the one where we gave you the extra sheet, because the first one we printed was too small.

The second one is also too small for the older people in the room, but for the younger ones it's not.

[Laughter]

MR. SHEPHERD:  And so I'm actually going to pretend to read it, but I have it in my notes in bigger font.

So if you look at page 10, this is page -- the third page of your undertaking J2.1; right?

MS. CHEAH:  That's correct.

MR. SHEPHERD:  And so there is a column marked "2012 Forecast", and that's your capital spending for 2012; right?

MS. CHEAH:  Correct.

MR. SHEPHERD:  And then there is another column beside it, "2012 Additions", and that is the capital additions in 2012, but it is only the portion of the capital additions that is from 2012 spending; right?

[Witness panel confers]

MS. CHEAH:  It's correct the next column over does represent the 2012 forecasted spend to be in service in 2012.  It does not include our pre-2012 CWIP in service in 2012.

MR. SHEPHERD:  That's right.  Your actual total in service additions - that is, your additions to rate base - in 2012 are at the bottom-right corner where it says  one-sixteen-thirty-one from the 2012 spending, plus 67 from the pre-2012 CWIP equals 183.30; right?

[Witness panel confers]

MR. SHEPHERD:  If it will help, these numbers are also in the table you gave us yesterday, same ones.

MR. WILLIAMS:  If you are looking down at the bottom corner, bottom right corner, 2012 ISAs, the total is - I had trouble reading it myself - 183.3.

MR. SHEPHERD:  Yes, there it is.

MR. WILLIAMS:  Yes.  And what that does not include in terms of, in a sense, additions to the rate base or net fixed assets that are not reflected in rates would include the amount -- this does not include the amount from the 2011 closing per the framework, the second framework that was presented yesterday.

MR. SHEPHERD:  I'm sorry?

MR. WILLIAMS:  These are --


MR. SHEPHERD:  Of course it does.

MR. WILLIAMS:  These are additions to the in-service assets, net fixed assets --


MR. SHEPHERD:  Yes.

MR. WILLIAMS:  -- in 2012.

MR. SHEPHERD:  Yes.

MR. WILLIAMS:  Right?  I just want to -- my point is there were two frameworks presented yesterday and both of which were internally consistent.  And the second framework reflected a year end, 2011.

MR. SHEPHERD:  Okay, Mr. Williams, these are actually the easy questions.  I am getting to harder ones later.

This spend, 183.3, that is the amount of total spending in all years that will be added to rate base in 2013.  Is that right -- in 2012?  Sorry.

MR. WILLIAMS:  2012.

[Witness panel confers]

MR. SHEPHERD:  I understand that your opening rate base is different.

[Witness panel confers]

MR. WILLIAMS:  This represents the amount that would be added over the year, but there's an amount at the beginning of the year that is, in effect, the difference between the average for 2011 and the 2011 closing net fixed assets that, in essence, represents an addition to rate base that is not reflected in rates.

MR. SHEPHERD:  It's an addition to rate base in 2011; right?

MR. WILLIAMS:  It's not reflected in the 2011 rates.

MR. SHEPHERD:  But it is an addition to rate base in 2011, isn't it, because it is in closing rate base in 2011?

MR. WILLIAMS:  There were two frameworks presented yesterday, and both of those frameworks, in Toronto Hydro's view, are internally consistent.

One was based on spend, ICM spend, and the other reflected changes in the net fixed assets over the IRM period.  And to the, the intent of the Board's ICM framework, the second framework presented changes to the net fixed assets over the period that are not reflected in rates.

And the year-end closing balance that is different from the average for 2011 is not reflected in rates.

MR. SHEPHERD:  I hesitate to keep on this, because it seems so simple to me, but why don't we move on and we will see.  We'll see what we can get, because that was just one question in my cross.

MR. CASS:  Mr. Chair, might I suggest through you that Mr. Shepherd ask the witnesses questions rather than arguing with the witnesses?  I think it would proceed more smoothly.

MR. SHEPHERD:  Through you, Mr. Chair, if the witnesses gave me straight answers, I wouldn't have to argue.

Why don't we look at that bottom right-hand corner where you have a line that is pre-2012 CWIP?  And if I understand correctly, your CWIP at the end of 2011 is 177.01 million; right?

MS. CHEAH:  That is correct.

MR. SHEPHERD:  And you're expecting to bring that into service, so into rate base, over the years 2012 through 2015, and you have given us the numbers there for how much you think is going to come in service in those years, right?  They're forecasts, obviously?

MS. CHEAH:  Yes, they are forecasts.

MR. SHEPHERD:  Okay.  Do we have anywhere -- let's just take the 2012 amount that is coming into service, the 67 million.  Do we have anywhere where that fits into these projects, these various segments?

[Witness panel confers]


MS. CHEAH:  We don't have it submitted in evidence.  This is our best approximation, in terms of the work that was commenced prior to 2012, that would carry forward in 2012, '13, '14 and '15 in order to complete those projects that were previously started prior to 2012.

MR. SHEPHERD:  Okay.  Well, the top of this table only deals with '12 and '13, so what I would like you to do is to undertake to provide us with the 2012 additions column and the 2013 additions column, including all additions by category, not just the ones from the spending in the year.  That is, I want you to take the 67 and split it up in 2012, and the 45.46 in 2013 and split it up into 2013.

Can you undertake to provide that?

[Witness panel confers]


MS. CHEAH:  We understand there was an undertaking, I believe yesterday, in order to trace the historical segments or portfolios that we had previously presented in our capital spend program for, I believe, 2008 through to 2011, to the new 2012 and '13 portfolios and segments that's presented here.

We would like to try to tie this particular undertaking, if it is possible, for that undertaking to be produced, that we will attempt to also produce the CWIP in-service for each of those respective years.

MR. SHEPHERD:  I appreciate that you're trying to be helpful, but I'm actually asking this for a very specific reason.  We're obviously going to be arguing that ICM is on an in-service basis.

And you're then going to have to identify in this, like, 2012 additions list, for example, which of the projects that you -- that you say qualify for ICM treatment.  In fact, I'm going to ask you that question in a minute.

And unless we have that column of figures with all of the in-service additions there, it is not possible to do that.  So the Board's not in a position, then, to determine, if they decide that the ICM is on an ISA basis, they're not in a position to determine how much to approve.

So if what you're proposing would give me that table, that list exactly as I have asked for it, I have no problem.  Is that what you're proposing?  Or are you proposing something different?

[Witness panel confers]


MR. McLORG:  Mr. Chair, I do apologize for the extended delay.

The trouble that the panel is having is that the numbers that Mr. Shepherd is referring to for pre-2012 CWIP necessarily, of course, relate to projects that were undertaken by THESL prior to this application.

It's possible that we could map the same kind of activities as was undertaken yesterday to show the historical spending on things like metering and, to our ability, the other areas.

But to try and take the CWIP number of $67 million and map it to the ICM projects is impossible for us to do on my understanding of it.

MR. SHEPHERD:  Mr. Chairman, with the greatest of respect, this table has the entire capital budget for this year, everything they did this year.  Everything they did last year is in that number 283 million.

So everything that's in the 67 million is somewhere on that table.  It's not -- I'm not asking anybody to go and get a Nobel Prize or anything.  This is not complicated.  It's outrageous that they're refusing to give it, in fact.

MR. QUESNELLE:  Well, I'm looking at the heading here.  It speaks to segments.

[Witness panel confers]

MR. McLORG:  Mr. Shepherd, the $67 million is not in the $283 million.

MR. SHEPHERD:  I didn't say that and you know I didn't say that.  What I said was your entire capital budget this year is in the $283 million.

So every single type of thing that you're doing this year -- or last year you're doing this year; right?

So that $67 million is all in one of those categories.  You didn't have some stuff you did last year you're not doing this year; right?  Maybe a little.

MR. QUESNELLE:  If the accounting for 2011 were laid out and mapped next to this list referred to as "segments", would there be additional activities or activities that are different that you can't map to these?  Given that the 283 -- well, first of all, to Mr. Shepherd's question, is that the -- total represent the quantum of the total activities taken for all spend, capital spending in 2011?

MR. SHEPHERD:  Sorry, it is 2012.

MR. QUESNELLE:  Sorry, 2012.

[Witness panel confers]

MR. McLORG:  Yes, it is, Mr. Chair.

MR. QUESNELLE:  And it's categorized now in segments.  Recognizing from your earlier answer, I'm understanding that the 2011 spend or the pre-2012 CWIP would not have perhaps been categorized in that fashion?

MR. McLORG:  That's correct, sir.

MR. QUESNELLE:  The fact that it's not characterized in the same fashion or catalogued in the same fashion, in my mind, doesn't suggest or is not a suggestion that the same activities aren't carrying on, and I understand the mapping exercise and the reference back to the undertaking that you undertook yesterday to attempt to map activities into these segments.

As difficult as that may be, the 67 million, if characterized in any of these spendings for 2012, would find a home there somewhere, wouldn't they?

MR. McLORG:  I think it is reasonable to suggest that aside from a couple of exceptions, the activities that THESL is undertaking under this ICM application are things that it has done before, direct buried underground replacement and things like that.

MR. QUESNELLE:  Mm-hm.

MR. McLORG:  And there's only a few projects that are started under the ICM framework.

I think our difficulty is in undertaking to decompose the 2012 CWIP into categories and place them as additions to the project segments that are listed here.

We could attempt to try to do it, but I just am very concerned about the timeliness of our being able to do so, Mr. Chair.

MR. QUESNELLE:  How do you intend to book them for your accounting?  What assets would they be booked as when you bring the CWIP into rate base?

MS. CHEAH:  It would be the underlying assets under the construction of that particular project.  We have structured costing that identify, you know, upwards of 40-plus different asset classes.

MR. QUESNELLE:  And these segments, when they -- the way they're being job costed now under segments, when they get booked to your accounting, would it follow the same process?

MS. CHEAH:  It would.

MR. QUESNELLE:  Would that not be an exercise that you could do now with the $67 million and with the anticipation of how you're going to book these to your assets when the segments come to a completion, or is that even more work?

MS. CHEAH:  No.

MR. QUESNELLE:  Actually, these are all going to end up in the same place?

MS. CHEAH:  Agreed, agreed.  The asset classes do not change regardless of the classifications of the segments and projects that we have changed year over year.

MR. QUESNELLE:  I'm not taking you somewhere that wouldn't be helpful, would it, Mr. Shepherd?

MR. SHEPHERD:  No.  This is exactly what I think.

[Witness panel confers]

MR. CASS:  Mr. Chair, rather than taking up the Board's time as the witnesses discuss this now, would it be appropriate for Toronto Hydro to take this away during whenever the morning break is and perhaps proceed with other questions now, and then Toronto Hydro could report back at the end of the break?

MR. QUESNELLE:  If that -- can you work on the premise that something will be coming, Mr. Shepherd?

MR. SHEPHERD:  That's fine, Mr. Chairman.

MR. QUESNELLE:  Thank you, Mr. Cass.  Good suggestion.

MR. SHEPHERD:  I was going to comment and I still will comment -- and I am new to the hearing.  I wasn't here earlier in the week, although I did listen to it and I heard the long pauses when there were meetings taking place.  But I have a problem with the witnesses spending ten minutes having meetings to answer a question when we're all sitting here.  That seems to be not productive.

I am in the Board's hands, but it would certainly make my cross a lot easier if they would just answer my questions.

MR. QUESNELLE:  Well, I recognize that, and obviously I think the panels are trying to put together the best way to accomplish some of these and determine whether or not they can be answered, especially when it is a request for an undertaking such as you have just given.

In trying to strike a balance here, as well, Mr. Shepherd, that to the extent you need the answer to move on, we can't park everything for the breaks.  But this is exceptional and I recognize that.

MR. SHEPHERD:  I guess, Mr. Chairman, this has been a pattern all week that the witnesses have had long meetings while everybody is sitting around waiting.

MR. QUESNELLE:  Well, to the extent that --


MR. CASS:  Mr. Chair --


MR. QUESNELLE:  Point taken.  But the answers that have come back I think have been ones that are well thought out.

MR. SHEPHERD:  So let me move on.  We're still talking about using cap-ex versus ISAs for the ICM.

And I guess why don't we start with the question:  What's the Board policy or the Board rule or the Board guideline that you're relying on to say that ICM should be calculated on a cap-ex basis rather than on an ISA basis?  Can you give us the reference?

MR. McLORG:  I don't think there is a single reference, Mr. Shepherd.  I think that our understanding of it was that the terminology used in the decisions and so on referred to capital expenditures.

MR. SHEPHERD:  Okay.  Let me, then, ask you a few questions about that.  Tell me whether -- we will take it step by step.  Revenue requirement for capital assets has four components, as I think you just said.  It has depreciation, return on equity, interest cost and PILs; right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  And depreciation is taken on an asset commencing in the year in which it goes in service; is that right?

MR. McLORG:  Yes, that's right.

MR. SHEPHERD:  You don't have depreciation on CWIP; right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  In fact, from an accounting point of view, you can't; right?

And in fact the legal test is used and useful, isn't it?

MR. CASS:  Actually, Mr. Shepherd, through you, Mr. Chair, the legal test is used or useful.

MR. SHEPHERD:  Actually, Mr. Cass, because that was raised the other day, I looked it up and it is used and useful, but, anyway, it doesn't matter.

MR. CASS:  Well, Mr. Shepherd, we went through this with your client in the Ottawa Hydro hearing, and in fact the Board precedent and a court precedent were both provided at that time indicating it is used or useful.

MR. SHEPHERD:  There is no point in arguing about it.

On the cost of capital component of revenue requirement, the return on equity and the interest cost are both based on a rate base amount, right?

MR. McLORG:  That's right.

MR. SHEPHERD:  And so something has to be in rate base before you calculate those things, right?

MR. McLORG:  That's right.

MR. SHEPHERD:  And similarly, you don't pay PILs until you have a return on equity, right?  I mean, it is that return on equity that causes the PILs to be payable, right?

MR. McLORG:  Taxable income is the driver of PILs, but I think we agree.

MR. SHEPHERD:  Okay.  And so -- and CWIP is not included in rate base, is it?

MR. McLORG:  That's correct.

MR. SHEPHERD:  So then when you calculate revenue requirement, you don't include CWIP, do you?

MR. McLORG:  That's correct.

MR. SHEPHERD:  Okay.  So then I wonder if you could go to -- and I guess this is -- it's in my material but my notes don't say where it is.  Just a second.

Oh, yeah, okay.  It is page 33 of our materials.  This is the appendix to the original report of the Board on the third-generation IRM.  Do you have that?

MR. McLORG:  Yes, we do.

MR. SHEPHERD:  You see about the middle of the line, one of the things that you are required to do when you're applying for ICM is an analysis of the revenue requirement associated with the capital spending, right?

MR. McLORG:  Yes, I see that.

MR. SHEPHERD:  And do you agree that that revenue requirement is the basis on which you are supposed to get relief?

MR. McLORG:  It would appear to be, according to this document, yes.

MR. SHEPHERD:  And although you've said earlier that you think filing requirements are not Board policy, this one is, isn't it?  Because it is in a policy document?

MR. McLORG:  I think that the reference to the earlier statement in the DRRTF letter was to the Board's own statement that filing guidelines don't tie the hands of the Board in any particular case.

MR. SHEPHERD:  Oh, so -- well, no, what it said is they're not policy.  Policy doesn't tie their hands either.  What the DRRTF letter said is it is not policy.

But that is policy, isn't it?

MR. WILLIAMS:  I believe the filing guidelines have been, as you indicated before, updated and superseded.  So they were the filing guidelines that were issued in 2011 and the filing guidelines that were issued in 2012.

We're looking at 2008 filing guidelines here.

MR. SHEPHERD:  In each of those cases they say calculate the revenue requirement, don't they?  In each of those cases, 2008, 2011, 2012?

Are you saying it was policy in 2008, but it isn't any more?

MR. McLORG:  Mr. Shepherd, I think we have calculated the revenue requirement according to our application.

MR. SHEPHERD:  Well, but revenue requirement doesn't include CWIP; you're including CWIP, right?

You just agreed that revenue requirement doesn't include CWIP.

MR. McLORG:  Our application contains the ICM models published by the Board and the revenue requirements that come out of those.

MR. SHEPHERD:  And they include CWIP, right?  You have included CWIP in those calculations?  Yes?

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, I'm going to try to be helpful to the Board here, because we recognize and we're very aware of the excruciating pace of this.

Toronto Hydro has attempted in its application to follow, according to its best lights, the ICM framework.  And in doing so, we did become aware of the fact that there were different ways of looking at how the determination of the rate -- the ICM rate adders and the true-up revenue requirement could be established.

Now, in our application, you're correct, we have done it on spend, and I think that it's clear that not all of that spend is going to be in-service.

We have produced an alternative that's also internally consistent, that does march on the basis of in-service additions to capital.

I think that either one of those frameworks is internally consistent, and it's our view that the Board has deemed that the various trade-offs that are involved in terms of the exact derivation of revenue requirement are appropriate.

MR. QUESNELLE:  Mr. McLorg, can I ask you to explain
-- and yourself and Mr. Williams have both used the term "internally consistent."

Internally consistent in what fashion?  What do you mean specifically about internally consistent in the two?

MR. McLORG:  Well, Mr. Quesnelle, maybe I could take an initial stab at it, and Mr. Williams will also comment, perhaps, if he feels able to.

In our view, "internally consistent" just means that if you take one approach to determining the rate adders and the ultimate revenue requirement that would be attracted by the ICM capital expenditures, that one would do that according to a consistent set of principles, whichever those principles are that you adopt.

And if you were to undertake that on an in-service asset basis, then in our view it would be appropriate to include the incremental assets that come into service each year that are not otherwise funded in rates as being eligible for ICM funding.

The alternative framework, as we originally understood it, was that ICM was to be done on the Board's prescribed basis, where there was an amount spent, and from that was deducted the threshold including the deadband, and rate adders would be produced from that.

I think it's reasonably clear that there's more than one way to skin a cat here.  And I think that it's also fair to suggest that Toronto Hydro is not seeking to game this mechanism in any way or really seeking to be compensated for any capital that's not in place.

I think it's fair also to say, though, that what Toronto Hydro is seeking is simply compensation for the assets that are in-service for customers and do represent a cost to put in place to Toronto Hydro.

So we're simply seeking the costs of the investment that is made to serve customers.

MR. QUESNELLE:  Thank you.

Mr. Williams, "internally consistent" when you used it, is it common to understanding with Mr. McLorg?

MR. WILLIAMS:  It is consistent with what Mr. McLorg said.

And if I could just make one observation with respect to the line of questioning that Mr. Shepherd is going down with respect to the depreciation and what's come into service and all of that, I think that the current ICM framework that gives -- essentially ignores the half-year rule for assets coming into service for capital spend in a given year is, in a sense, a sort of movement off, I think, the strict accounting.

So in that regard, I see that as the Board saying it's an approximation, if you will, of what the Board would see and what the impact would be on a utility with capital spending that would be subject to the ICM.

MR. QUESNELLE:  Thank you.

MR. SHEPHERD:  Okay.  I guess what I want to be clear on here is -- I think there may be a lot of people in this room are actually confused a bit on what you're asking for, especially after yesterday.

I just want to be really, really clear.  Your application is based on what you consider to be the Board policy, which is that all of your capital spending this year is eligible for ICM treatment, and you calculate revenue requirement on that capital spending as if it were in service; is that right?

MR. McLORG:  That is correct, Mr. Shepherd.

MR. SHEPHERD:  Okay.  And you believe that is the Board's policy?

MR. WILLIAMS:  Yes.

MR. McLORG:  Yes.

MR. SHEPHERD:  Okay.  Then I wonder if you could go back to your original manager's summary at page 22, and this talks about your true-up proposal.

You say that what you understand to be the true-up rule is that you will -- that on rebasing, you will calculate the revenue requirement associated with the assets that were actually brought into service -- or, sorry, the -- that I guess is my question -- the revenue requirement over the period of the ICM and determine what it actually was, and then compare it to what was collected.

And so my question is:  Do you believe that this revenue requirement calculated on rebasing is a revenue requirement calculated on the basis of ISAs or on the basis of capital spend each year?  What are you truing up to?

[Witness panel confers]

MR. McLORG:  Mr. Shepherd, to our knowledge, there haven't been any true-ups done, but I think that the determination of how the ultimate revenue requirement will be determined is a thing that is in the Board's hands.

I repeat my earlier remark that Toronto Hydro is quite willing and prepared, if the Board sees fit, to work with Staff and intervenors to specify the exact methodology under which the ultimate revenue requirement would be determined.

MR. SHEPHERD:  And you're saying the Board policy just doesn't deal with this?

MR. McLORG:  We haven't seen an ICM true-up yet, to our knowledge.

MR. SHEPHERD:  So the Board's policy is unclear?

MR. McLORG:  Well, the Board policy I think is clear at the level at which it's pitched, so to speak, but it doesn't go to the details, that I am aware of.

MR. SHEPHERD:  If the true-up is based on revenue requirement in the traditional sense - that is, as things come into service - then wouldn't that mean that you would have significantly overcollected on your -- in your ICM and have to give a whole lot of money back?

MR. WILLIAMS:  The true-up -- and I forget where I saw it, but it was in a number of the Board documents, but the true-up talks about essentially deltas in capital spending; capital spending.

MR. SHEPHERD:  I gave you a hypothetical.  If the true-up is based on ISAs, doesn't that mean you would have collected too much?  It is a hypothetical.

MR. WILLIAMS:  At this point, we don't know what the true-up mechanism will be.

MR. SHEPHERD:  Sorry, it is a hypothetical.  Please answer.

MR. McLORG:  I think that is fair, Mr. Shepherd.

MR. SHEPHERD:  Okay.  And, conversely, if the true-up is based on capital spend each year, doesn't that mean that your rate base is going to diverge from your accounting treatment, because you can't do that for accounting purposes, right?  You can't treat depreciation as happening on your assets on the basis of capital spend, can you?

[Witness panel confers]

MR. McLORG:  There's no indication at all in our application that we intend to change anything to do with accounting, Mr. Shepherd.  We would not.

Clearly I think this is simply a matter of two things.  One is the methodology under which the ICM rate adders will now be determined, and the determination of the methodology under which the ultimate revenue requirement would be determined.  And we're on record as having said that we don't want there to be a structural difference between those two methodologies.

MR. SHEPHERD:  But you would agree with me that if the ultimate revenue requirement is calculated consistent with your accounting - that is, on the normal accounting method like a normal regulatory method - then you would have collected too much over the three years; right?

MR. WILLIAMS:  The framework --


MR. SHEPHERD:  It is almost certain.  Your capital spend is 300 million more than the ISAs.

MR. WILLIAMS:  The ICM framework ignores the half-year rule in terms of capital spend within a year.

MR. SHEPHERD:  Okay.  Mr. Chairman, I have not gotten one straight answer this morning.  It was a straightforward question.  There's no doubt about the answer.  I'm entitled to an answer.

MR. CASS:  Well, Mr. Chair, it is entirely unfair for Mr. Shepherd to say he has not had one straight answer this morning.  It is an untruth.  There have been many answers that have agreed with his propositions.

To the extent he doesn't like the answers that he is getting, that doesn't mean that they're not straight answers, Mr. Chair, and I think that characterization by Mr. Shepherd is completely inappropriate.

MR. QUESNELLE:  It may have been Mr. Shepherd's view of what has gone on this morning, but I will take note, Mr. Williams, your last response I think is not a response to the question, but an argument as to why it doesn't matter.

To state that the ICM framework ignores the half-year is, I take it, a departure from the accounting.  Therefore, we need not adhere to all of the accounting rules.  Is that your point?

MR. WILLIAMS:  Thank you, Mr. Chair.

MR. QUESNELLE:  I think that was basically a response which was an argument as to why the answer -- the real answer to the question doesn't matter.

MR. WILLIAMS:  I was merely observing that that is my interpretation of -- my understanding of the ICM framework and we were talking about true-ups.  So it is unclear whether the true-up would be back to that or to another mechanism.

MR. QUESNELLE:  I do take Mr. Shepherd's point and agree a lot of the answers are anticipatory of what he is going to do with the answer, and I would appreciate more -- I think Mr. Shepherd could make his arguments on the answers and there will be opportunity for reply argument on that.

MR. SHEPHERD:  I apologize, Mr. Chair, for my exaggeration.

MR. QUESNELLE:  Okay.

MR. SHEPHERD:  I was frustrated.  I'm sorry.

All right, I wonder if you could turn witnesses to page 44 of our materials.  This is an excerpt from chapter 3 of the current filing guidelines.

You actually took us to this, or somebody did, just a minute ago, but you didn't read all of it.  The first part says, "Record the eligible ICM amounts in account 1508"; right?

But then the second part says, for assets under construction:
"The normal accounting treatment will continue in the construction work in progress prior to those assets going into service and hence eligible for recording in the 1508 sub account."


So I take that to say you can't record something -- you can't treat something as ICM until it's in service.  Am I misreading that or is it just wrong, in your view?

MR. SEAL:  I interpret that to say that we cannot book to the account 1508 other regulatory assets until it is in service.

MR. SHEPHERD:  And doesn't it also say that eligible ICM amounts go into 1508?

MR. SEAL:  Perhaps I wasn't clear.  That's I think what I was saying.  I agree that you cannot put the capital work in progress into 1508 until it is in service.

MR. SHEPHERD:  But what I'm understanding this to say is it's only eligible as an ICM amount when it's in service and hence eligible.  Isn't that what it says?

MR. SEAL:  I'm not sure I understand the difference between what we're saying.

MR. SHEPHERD:  Well, no.  If you're agreeing with me, this is great.  I just didn't get the agreement.

MR. SEAL:  Perhaps you could ask the question again, Mr. Shepherd.

MR. SHEPHERD:  I take this to read that when something is eligible to be treated as ICM, it goes into 1508.  If it is CWIP, it is not yet eligible until it goes into service, and then once it goes into service it is eligible and it becomes an ICM amount.

MR. SEAL:  It goes into 1508, I agree.

MR. SHEPHERD:  Okay.  That is an eligibility question; right?  It is saying that's when you're eligible, when it goes into service?

MR. SEAL:  Eligible to record it in 1508.

MR. SHEPHERD:  Okay.  So we looked at the eight ICM applications that have been approved to date, and there may actually have been one just in the last month or so, but, if so, I missed it.

And am I right that none of those applications include amounts that would be CWIP at the end of the year, the ICM year?  Is that right?

MR. WILLIAMS:  I don't think that is entirely obvious.

MR. SHEPHERD:  Well, can you give us an example, or maybe you could undertake to look at them and find one where ICM treatment was recorded for something that was actually CWIP at the end of the ICM year?  Do you have an example?  That would be helpful, if you have one.

MR. WILLIAMS:  I am just pulling it up, actually.

MR. SHEPHERD:  Okay.

MR. QUESNELLE:  We'll be looking to take a break some time very soon, Mr. Shepherd, whenever it is convenient.

MR. SHEPHERD:  Thank you very much, Mr. Chairman.  I am almost finished this section, so that would be the time.

MR. WILLIAMS:  And I looked at Guelph Hydro's application, and I believe you have included that in your compendium.

MR. SHEPHERD:  I have indeed.

MR. WILLIAMS:  With respect to -- I guess I want to make maybe a bit of a distinction here -- with respect to the capital expenditures that Guelph Hydro was proposing for that year, it is not -- it is not clear in their application whether, in fact, all of that capital spending would be clear to in-service.

And I quote from page 105 of their application:

"The 2011 capital expenditures in this filing represent investments and items that will ultimately become in-service capital assets supporting Guelph Hydro's business."

MR. SHEPHERD:  So you're saying that says not this year?

MR. WILLIAMS:  It doesn't say specifically this year.  It says "ultimately."

MR. SHEPHERD:  And so you think that means that it is in a subsequent year?

MR. CASS:  Well, Mr. Chair, Mr. Williams has given the wording of the decision.

I don't know that we can go any further in arguing about what that wording means.  Surely just giving the wording of the decision is sufficient and we can proceed to argument.

MR. SHEPHERD:  Mr. Chairman, I am not trying to argue.  I am trying to understand what the witness is saying we should take from that wording.

MR. QUESNELLE:  And I think that is right on point, Mr. Cass.

I take it, Mr. Williams, that you read that too that possibly meaning it in a subsequent year?  I heard you open up that it is not conclusive, it is not explicit?

MR. WILLIAMS:  Yes.  That was what I took from that.

MR. SHEPHERD:  Okay.  Well, let's take a look at page 7 of our compendium.  This is the Guelph budget.

And they applied for 2011 ICM treatment for a transformer station.  Do you see that?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  And this is the table of spending, and their spending that they claimed in 2011 was from 2009, '10 and '11; is that correct?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  So they're including in their 2011 claim their 2009 and 2010 CWIP, right?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  Okay.  So let's use as an example your Bremner station.

If you did it the way they did it, you would make an application in 2014 for your Bremner costs, which would include '12, '13 and '14, right?  That would be identical to what they did, right?

MR. McLORG:  I think that would be similar, Mr. Shepherd, but as you know, Toronto Hydro seeks the Board's approval of the Bremner project as an undertaking prior to having made the expenditure, because the expenditure is too large to proceed with without Board approval.

MR. SHEPHERD:  I understand.  Separate issue, though.

MR. McLORG:  I understand.

MR. SHEPHERD:  That's about risk.  We're talking now about when you recover, right?

And these things, which typically take three or four years, in Guelph's case, and if you look at the previous page, in Oakville's case, they applied for all three years in the in-service year; isn't that right?

MR. McLORG:  Yes, I think we agree with that.

MR. SHEPHERD:  Okay.  You know what, Mr. Chairman?  This is going to take another 15 minutes.  Maybe this is a good time to have a break.

MR. QUESNELLE:  Great.  Thank you, Mr. Shepherd.  Let's break until 11:00 o'clock, and I would hope that over the break that we have the exchange that will allow us to advance on the undertaking requested, as well as perhaps everybody take a breather and we can approach this a little more cordially after the break.

--- Recess taken at 10:37 a.m.

--- On resuming at 11:04 a.m.

MR. QUESNELLE:  Thank you.  Please be seated.

Whenever you are ready, Mr. Shepherd.

MR. SHEPHERD:  Thank you, Mr. Chairman.

Mr. Williams, I want to go back to something that you mentioned before the break and you quoted from the Guelph decision.

MR. WILLIAMS:  No.  To be clear, it was from the --


MR. SHEPHERD:  Sorry.

MR. WILLIAMS:  From the application.

MR. SHEPHERD:  The Guelph application, my apologies.  Do you have that application in front of you?

MR. WILLIAMS:  I have the relevant page in front of me, yes.

MR. SHEPHERD:  Oh, okay.

Well, then I'm going to ask you -- I went and looked at the application.  I take it you didn't look to see what the in-service date that they were proposing was?

MR. WILLIAMS:  I looked at the in-service date for the MTS --


MR. SHEPHERD:  Yes.

MR. WILLIAMS:  -- that they were proposing for ICM.

MR. SHEPHERD:  Yes.  And what was it?

MR. WILLIAMS:  It was I believe 2011.

MR. SHEPHERD:  Which is the year of their ICM; right?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  So they weren't including any CWIP in their application, were they?  When you quoted, "ultimately", you knew that that didn't mean after the year?  You knew that?

MR. WILLIAMS:  No, no, I wouldn't say that.  Let me clarify.

The asset for which they are asking ICM treatment, right, was to be in service in 2011.  The point that I was trying to make with respect to the capital spending, that would include that asset coming into service, but the capital spending -- so in terms of the ICM framework and the sort of ICM, is there any ICM above the threshold, the threshold is related to capital spending.

The point I was trying to make was that Guelph's capital spending, from sort of my read, the way that they calculated the amount that would be eligible for ICM looks to have been supported by projects that were not necessarily in service in that year.

I'm not debating that -- I'm not saying that the MTS was not in service in that year, but the capital spending that would support that level to get them above the threshold, it's not clear in the application whether all of that would be in service in that year.  That's my point.

MR. SHEPHERD:  With the greatest of respect, Mr. Chairman, that is nothing like what Mr. Williams said and the transcript will show us that.

MR. CASS:  Well, if that's the case --


MR. SHEPHERD:  Just a second.  I'm not finished.

MR. CASS:  Mr. Shepherd can address that in argument.  He doesn't need to argue now.  He doesn't need to argue with the witnesses or argue with anybody else now.

MR. QUESNELLE:  I think Mr. Shepherd may be going to a different point, Mr. Cass.

MR. SHEPHERD:  Mr. Williams' statement that he quoted was specifically about the MTS, and he talked specifically about the MTS ultimately coming into service, implying that it was after 2011.

If he knew at the time he said that that it didn't imply that, he should have said so.

MR. QUESNELLE:  Mr. Cass, do you have anything you would like to add?

MR. CASS:  Yes.  As I said, Mr. Chair, if Mr. Shepherd has comments like that, he can make them in argument.  This is the time for questions, in my submission.  It is quite inappropriate for the amount of argument that's been going on with the witnesses in this cross-examination so far.

It's supposed to be an examination.  It's not supposed to be an opportunity for people to argue either with the witnesses or with anyone else.

MR. QUESNELLE:  I don't think anybody would disagree with that.

MS. HARE:  I think the point -- if I may, I think Mr. Williams' statement misled at least me on the Panel in terms of focussing on "ultimately".

And if he did know it was 2011, then I think he misled the Panel.

MR. WILLIAMS:  Then I -- I did not intend to mislead the Panel.  I was wanting to make -- what I just said was, with respect to all of the capital expenditures in that year and the amount that would, in essence, be below the threshold, it's not clear in the application whether all of those capital expenditures would be in that year.

The application is clear with respect to the MTS that is the subject of the ICM matter, and I apologize if I mis -- if I created that confusion.

Just the point is all of the capital spending within Guelph's application, it is not clear whether it is all in service in that year.

MR. SHEPHERD:  I'm going to ask, Mr. Chairman, that the witness undertake to provide us with something from the Guelph decision that shows that any of that capital spending was not in service in that year; any.

MR. CASS:  Well, Mr. Chair, if Mr. Shepherd's question is about the Guelph decision, we can all read the Guelph decision.  It can be addressed in argument.  I don't think there needs to be an undertaking about something in the decision.

It's available to everyone for argument.

MR. SHEPHERD:  I withdraw the request, Mr. Chair.

MR. QUESNELLE:  Thank you.  This goes to my earlier point that I was going to follow up on, that the nature of the answers appear to be anticipatory as to what the purpose of the answer is.

And, Mr. Williams, another case in point is exactly the answer you gave.  We were on the subject matter.  I asked explicitly:  What is it you mean by that?  And I didn't take your answer to mean anything to do with but the asset that was being applied for in the ICM.

So I think that if the answers are directly in response to Mr. Shepherd's questions, he will do with the answers what he intends to do and there will be opportunity for arguments after the fact.  Thank you.

MR. SHEPHERD:  Thank you, Mr. Chairman.  I wonder if I can turn to -- still on this discussion of cap-ex versus ISAs, which I hope to finish soon, I want to just understand -- and maybe in asking for clarity, it's a little bit unfair, Mr. McLorg, because I take it that you have a certain amount of uncertainty about this issue, too.  And I'm not saying that in a pejorative way.

But I'm trying to understand whether what you're saying is -- your interpretation of the policy is that the ICM is, by policy, based on capital spending, cap-ex, or that the Board has a discretion to calculate it under the policy on an ISA basis or on a cap-ex basis.

The reason why I ask that, just to explain, because I am trying not to be unfair to you, if it's a discretion, then I'm going to pursue the question of:  What evidence do you have to show that the Board should exercise its discretion in your favour?  And if it's not a discretion, then we can deal with that in argument.

MR. WILLIAMS:  Toronto Hydro --


MR. SHEPHERD:  Sorry.  Mr. Williams, with respect, it was Mr. McLorg that talked about this earlier and I want to get his clarity first, and then if you want to add something, that's good.  But first I would like Mr. McLorg to help me nail this down; okay?

[Witness panel confers]

MR. McLORG:  Mr. Shepherd, I can sincerely say that in Toronto Hydro's understanding, the spend basis was the basis for ICM.  It could be that we were incorrect about that.  That's not for me to say.  That is the basis of our application.

I think that the record demonstrates that we've proposed alternative views to the understanding that we had.  So I'm not sure that that helps.

MR. SHEPHERD:  So if I understand you correctly, then, you understood the policy to be to do it on the cap-ex basis, and you have applied on that basis.

You have then subsequently, yesterday for example, said, Board, if you want to do it on an ISA basis, here's a way of doing that that's an alternative that we would be happy with.  Is that fair?

MR. WILLIAMS:  What was presented yesterday, the second framework, if you will, was an internal look by Toronto Hydro at what the impact on the net fixed assets of the company would be over the period.

The Chair asked about internal consistency, and I think, if I could, I might better be able to explain the concept of internal consistency if we could look back to that -- if I could call up that second page of that model that we showed yesterday.

MR. SHEPHERD:  Yes.  Mr. Chairman, I wasn't really planning to go through that again, and I don't think it is necessary to answer my question.

My question was a fairly simple one.  I am trying to keep on point, if I can.  My point is to understand whether the change yesterday or the other approach yesterday was intended to be an alternative that would not comply with Board policy, but would be sort of a new -- breaking some new ground, right?  It's a simple yes/no question.

MR. QUESNELLE:  I would be interested to hear, on that point -- I think it is a very good one -- to hear the consistency, you know, rationale around that.

MR. SHEPHERD:  Okay.

MR. QUESNELLE:  I think it is on point.  If you could, Mr. Williams, and if you could --


MR. WILLIAMS:  So what was presented -- and it is on the screen now.  What was presented yesterday was an internal look at, obviously, THESL's net fixed assets over the IRM period.

And this is, as I said, internally consistent.  It looks at all of the additions to the net fixed assets over the period, and it subtracts the depreciation over the period.  It looks -- it takes in assets consistent with the half-year rule.  It reflects the -- in essence, the growth of funded assets.

The bottom -- below the line, row 12 that says "Depreciation pre-2012 asset base," this was not presented as an alternative to the ICM framework.  I just want to be clear.  But it is a look at what happens with Toronto Hydro's net fixed assets over the period.

But if you look at the top three lines of the opening net fixed assets, there's pre-2012 CWIP, there is the capital spending from 2012, from 2013.  And if you include the 103.7 million that is the incremental NFA with respect to the closing, 2011 net fixed assets, those four components from -- if you looked at 2012 and said:  What's different with the net fixed assets this year, compared to what is funded in rates?  It would include the 103.7, it would include the 67, and it would include the 116.3.

My point about internal consistency is if the Board chooses and if that is the framework, if the Board chooses to look at it from an in-service asset perspective, then internal consistency would suggest that the Board should look at the -- all of the net fixed assets that are different than what is supported in rates.

And that's -- I guess that's where I was going with internal consistency.

The bottom part of this model is not the same as the ICM framework, certainly, but in terms of what is flowing into the net fixed assets, it is those four components that I mentioned.

MR. QUESNELLE:  Thank you.

MR. SHEPHERD:  That makes it clear to me.  Thank you very much.

MR. QUESNELLE:  Thank you.

MR. SHEPHERD:  Let me just ask you, when you're doing this on a cap-ex basis rather than on an ISA basis, have you still included an allowance for funds used during construction?

The answer, if you look at page 10 of our materials, is yes.

MS. CHEAH:  Some clarity on that.  For the PCI portion -- sorry, below the threshold portion.  So the -- our segments considered, C1 through to C4, you do see below that particular section an allowance for funds used under construction.  That $1.2 million pertains to the portfolios of C1 through to C4.

For the portions of B1 through to B22, we have not included any allowance for funds used under construction for that portion in the 283.

MR. SHEPHERD:  C1 through to C4?  That's the 100 and
-- 147 million, right?

MS. CHEAH:  Correct.

MR. SHEPHERD:  So that's not actually your threshold, is it?

[Witness panel confers]


MS. CHEAH:  It's under the threshold.

MR. SHEPHERD:  But it is all under the threshold?

MS. CHEAH:  Yes.

MR. SHEPHERD:  So you're saying that $1.2 million of AFUDC is only on those projects?

MS. CHEAH:  Correct.

MR. SHEPHERD:  You have not included any AFUDC on the other projects, because you're asking for the money right away?

MS. CHEAH:  Under the original or the traditional framework, correct.

MR. SHEPHERD:  All right.  Let me -- I was going to ask one other question about this.

In this scenario, then, if you're not doing it on the ICM on an in-service basis, if you're doing it on a cap-ex basis, then this 177.01 million of pre-2012 CWIP, you never put that into rate base, do you?  Not until rebasing in 2015?

MR. WILLIAMS:  Under the spend model, it is not included.

MR. SHEPHERD:  So you were just sort of giving that up?

It wasn't in your application anywhere.

MR. WILLIAMS:  The application was on the basis of spend.

MR. SHEPHERD:  And so while you were asking for a lot more spend than your ISAs, you were also giving up 177 million, or the revenue requirement on that for three years?  Permanently?

[Witness panel confers]


MR. WILLIAMS:  Just to be clear, the 177 that would become -- from CWIP, from pre-2012 CWIP, that would come into service over the four-year period, that reflects the asset value of spending prior to 2012, and it reflects any spending incurred 2012, '13, '14.

So within the two --


MR. SHEPHRD:  I'm sorry, let me stop you.  Sorry.

It says "pre-2012 CWIP."  How does that include spending after 2012?

MS. CHEAH:  I believe this relates to the question that you were asking previously this morning, with regards to the CWIP balance and mapping it in-service to the segments presented in 2012 and 2013.

So it -- you were correct in that the 177 million is not represented in either the $283 million or the $579 million being presented.

MR. SHEPHERD:  That is not my question.

MS. CHEAH:  That is not your question?  Sorry.

MR. SHEPHERD:  No, I'm trying to make this as clear as possible.  The 177 million is all spending up to December 31st, 2011?

MS. CHEAH:  Correct.

MR. SHEPHERD:  Okay.  So please go on, Mr. Williams.

MR. WILLIAMS:  So the -- but there would be -- in order to bring those assets into service, in some cases there may be a little bit of incremental spending for those assets to bring them into service.

MR. SHEPHERD:  Of course.

MR. WILLIAMS:  That's all.

MR. SHEPHERD:  All right.  So...

MR. QUESNELLE:  Did you get an answer, Mr. Shepherd?  So the 177 will not attract any revenue requirement for the three years; it will only start to earn when it is brought into rate base, potentially, in 2014?  And the distinction you're making is that there is additional monies on those projects which are captured in the ICM formula?

Is that the distinction?

MR. WILLIAMS:  Based on the proposal on the -- on a spend basis, that 177 is not subject to the ICM, and it would be captured in the -- at the rebasing period.

MR. QUESNELLE:  And the distinction you're making that required the clarity was that there are on those projects additional monies that will be spent to bring those assets into use, and those monies will be included in the ICM spend?

MR. WILLIAMS:  Yes.

MR. QUESNELLE:  Thank you.

MR. WILLIAMS:  That is correct.

MR. SHEPHERD:  So for example, that 67 million that's coming into service in 2012, so using your 10 percent rule you're talking about $20 million of revenue requirement over the three years, 2012 to 2014, that you won't get?  Roughly?

MR. WILLIAMS:  Based on 67 times 10 times three?  Is that the calculation?

MR. SHEPHERD:  Yes.  Just for simplicity.  It is in that range.  Maybe it is 18 --


MR. WILLIAMS:  Yes.

MR. SHEPHERD:  And when you bring it into -- when you come in for rebasing, then, under your proposal, the cap-ex approach, the -- it would be the depreciated amount of those assets that would come into rate base, right?  You would have taken the depreciation already and not recovered it, ever?

MS. CHEAH:  That would be our understanding.

MR. SHEPHERD:  Okay.  I understand.

You will be pleased to know that I'm moving on to your special issues.  And I'm going to start with the 2011 rate base, the closing rate base.

And what you're proposing to recover is the revenue requirement impact of the difference between closing rate base and average rate base in 2011, right?

MR. McLORG:  That's right.

MR. SHEPHERD:  And it's on as-approved basis?

MR. McLORG:  That's correct.

MR. SHEPHERD:  Because you're not trying to go back and true up the year; you're simply dealing with a sort of -- what you've said is an anomaly in the IRM structure, right?  You're not trying to true up the year?

MR. McLORG:  That's correct.  THESL spent considerably more than approved in 2011, but we're not seeking the amount above the approved level.

MR. SHEPHERD:  Okay.  And can you just tell us, what is the regulatory basis for this request?  Are you saying it's part of the ICM calculation or are you saying it's a Z factor?  What is the regulatory basis?  I'm trying to put it in a box somewhere.

MR. WILLIAMS:  As the Board went from a cost of service framework to an IRM framework, there were, I think -- obviously it's a different framework and there's sort of a discontinuity between cost of service and the IRM period.

For capital spending that's approximately equal to depreciation, then in a sense it all works out and there are no deficiencies in the IRM period.

If we didn't have IRM and it was annual cost of service, then any discrepancies between average and year end rate base would, in a sense, be captured in the next year and it all sort of flows from there.

But when you go from, let's say, a rebasing year that reflects the average rate base in the year, and to use that as the basis for the rates for the entire period in a year where the capital spending is significantly more than the depreciation, then basically the way the accounting works is that the end of year rate base is significantly higher than the amount that is reflected in rates.

MR. SHEPHERD:  I want you to turn to page 4 of your -- tab 2 of your original application, if you could, please.

I'm looking at line 27 where you say:

"IRM/PCI adjustment does not by itself recognize material increases in approved rate base."

I take it what you're saying from this is that for utilities with high capital spending, the third generation IRM policy of the Board has a flaw and this Board Panel should fix it; fix it in your case?

MR. WILLIAMS:  I wouldn't characterize it as a flaw.  I would just make the observation that in Toronto Hydro's case and the case of other utilities, that there is a deficiency, and the sentence goes on to describe a material deficiency stemming from the unrecognized rate base is created in 2012 rates.

MR. SHEPHERD:  I understand what your -- the nature of your argument.  What I don't understand is the basis for it, and that's what I'm trying to get to.  I'm trying to understand how we look at this from a regulatory point of view.

I take it what you're saying is what you want is a new rule that establishes some sort of rate base continuity when you have a high capital spend in your rebasing year; is that right?

It's not based on Z factors.  It's not based on ICM.  It is something new?

MR. CASS:  Mr. Chair, I apologize for interrupting.  The difficulty with many of these questions is they're so close between evidence and argument.

Certainly from the point of view of argument, I can tell the Board and Mr. Shepherd I will not be arguing for a new rule.  I will be arguing that the Board should take into account Toronto Hydro's circumstances.

So this is the difficulty.  Whatever the witness says, it's really a matter of argument and I don't propose to be arguing for a new rule.

MR. SHEPHERD:  Mr. Chairman, with respect, Mr. Cass is not allowed to say wait until you see our argument in-chief to know the basis of our claim.

We are entitled to know the basis of the claim before we -- we ask the witnesses about that claim.

And so if it's a Z factor, great.  Just tell us.  If it's part of the -- they allege it as part of the ICM, fine, tell us.  But tell us the basis, and then we can deal with it.

MR. CASS:  Yes.  And, Mr. Chair, it is in the evidence and it is what I said.  Toronto Hydro will be asking the Board to take into account Toronto Hydro's particular circumstances in respect of this issue.

And to ask the witnesses is Toronto Hydro asking for a new rule, I don't think is fair to the witnesses.  The evidence sets out what the witnesses are saying.

MR. QUESNELLE:  What I took the question to be, Mr. Cass, is that given that that is the relief sought and the characterization of the application is, Take a look at our circumstance, take a look at the Toronto circumstance and recognize it.


I think Mr. Shepherd is saying, Where within the framework is that request being made?  Is that within the framework?  Is that an open or an anticipated type of proposal that the Board might expect within the framework?  Is that a fair characterization, Mr. Shepherd?

MR. SHEPHERD:  Yes, I think that's right.

MR. CASS:  Yes.  To the extent of that the witnesses can answer that, I'm fine.  It was asking them to characterize is Toronto Hydro asking for a new rule that was disturbing me.  Thank you, sir.

MR. SHEPHERD:  Mr. Chairman, it may be they're asking for an exception to the rules or an expansion, or something like that.

But if it is in one of the existing categories of the policies, then it will have a bunch of rules attached to it and I would like to know that.

MR. QUESNELLE:  Could one of the witnesses provide the framework -- the response to the question:  Is it within the framework of the ICM, and is it anticipated that this is the type of proposal the Board would see, or are you asking for something special?

MR. WILLIAMS:  It could be within the ICM framework based on the internally consistent model that I just presented, looking at the four components that would flow into THESL's rate base during the IRM period starting in 2012.

So it could be, but that is certainly obviously at the discretion of the Board.

MR. SHEPHERD:  I'm no clearer in my mind, but I am happy to move on, Mr. Chairman.

MR. QUESNELLE:  That's fine.  Thanks.

MR. SHEPHERD:  I wonder if you could turn up, witnesses, page 36 of our materials.  This is an excerpt from the supplemental report of the Board.  Do you have that?

MR. McLORG:  Yes, we do.

MR. SHEPHERD:  Thank you.  If you'd take a look at the last paragraph on that page, 36, I'm going to read the whole thing right up to "some of the next", because I think it is very important that we take it slowly:

"The Board notes that there are clearly differences in perception as to the purpose of the incremental capital module.  Ratepayer groups perceive the capital module as a mechanism aimed solely at addressing extraordinary or special cap-ex needs by distributors.  The distributors, on the other hand, perceive the module as a special feature of the 3rd Generation IR architecture which would enable them to adjust rates on an ongoing, as-needed basis to accommodate increases in rate base."

And here's the important part:

"In the Board's view, the distributors' view is not aligned with the comprehensive price cap form of IR which has been espoused by the Board in its July 14, 2008 Report.  The distributors' concept better fits a 'targeted OM&A' or 'hybrid' form of IR.  This alternative IR form was discussed extensively in earlier consultations but was not adopted by the Board."

Now, I will just stop there.  There is more on the same subject, but I wanted to be very clear on what we're talking about.

This looks like what the Board is saying - and tell me whether this characterization is correct - we're not trying to have a rate base continuity through IR.  Once you are rebased, revenues and costs are decoupled, and we no longer do that.  ICM is only a special case.  Do you agree with that interpretation?

MR. McLORG:  Mr. Shepherd, Toronto Hydro has come through this process to see the ICM as a vehicle through which essential capital spending that goes to the utility's core requirements as a distributor, and which is not otherwise funded, can be accommodated.

And I think that there has clearly been an evolution, since the Board's production of that report that you just read from, in the Board's interpretation of the ICM.

MR. SHEPHERD:  So you're saying this is not the policy anymore?  What this says and the -- the argument you're talking about, the unfunded capital argument, you made that argument in 2007 when we were talking about this, right, and the Board rejected it?

MR. McLORG:  I am simply testifying as to what Toronto Hydro believes is the case.  We can't speak for, you know, the Board's own policy.  That's in the Board's discretion.

MR. SHEPHERD:  When you selected the projects and segments and jobs that you considered meet the ICM criteria, you did it on the basis that this is no longer the policy; the policy has evolved to something different, which you just described, right?

MR. McLORG:  Yes, we did.  We understood and formed an application around essential capital that was not otherwise funded.

MR. SHEPHERD:  Okay.  Let's look at the half-year concept that you're talking about from -- going from 2011 to 2012.

Your rates currently only include half a year of depreciation for 2011 additions.  Your rates also include only half a year of capital cost allowance for 2011 additions, right?

[Witness panel confers]


MR. SEAL:  That's our understanding, Mr. Shepherd.

MR. SHEPHERD:  So, then, you took that into account in doing your calculation, did you?  And I didn't see it.

MR. SEAL:  In calculating the 2011 revenue requirement.

MR. SHEPHERD:  In calculating your 37.7 million?

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, just for clarity, are you referring to appendix 1 to the manager's summary, corrected and updated 2012, October 31?

MR. SHEPHERD:  I didn't make any reference to the evidence.  You may if you want.

MR. McLORG:  You made a reference to a number, which you said was 37.7.

I think the evidence, as it's been updated and corrected, is that the amount related to the 2011 half-year rule is $38 million on this manner of calculation.

MR. SHEPHERD:  Okay.  Sorry.

MR. McLORG:  And in that appendix 1 to the manager's summary, in the calculation of the PILs component of the revenue requirement, I think you will see, third line from the bottom --

MR. WILLIAMS:  Could we please look at the top of that appendix 1?  And I think this may answer your question, Mr. Shepherd.

You will see at the top cap-ex approved of 379 million.  You will see the depreciation for the year of 139.  So that's full-year capital, full-year depreciation.  The difference is 240.

Because of the half-year rule and the difference -- and it's the average of the starting and the ending -- only half of that is reflected.  The 120 is reflected in THESL's rates for 2011.

The remaining half, 120, is not covered, and that 120 is then used in the calculations below.

Is that your question?

MR. SHEPHERD:  All right.  So you're approaching it a somewhat different way than I was.  I understand.  Okay.  Let me move on to the next thing.

You used the half-year concept for other things too, right?  You, for example, in 2011 you had about 7,500 customer additions, but when you take the revenue into account, you assume that they're added throughout the year and so you don't actually count 7,500.  You count half as many, right?

MR. SEAL:  No.  I would say that is incorrect, Mr. Shepherd.

MR. SHEPHERD:  Well, how do you do it, then?


MR. SEAL:  We use a mid-year customer number to reflect the average number of customers in each month throughout the year.

MR. SHEPHERD:  Exactly.

MR. SEAL:  So typically you would have a lower number of customers at the beginning of the year, a higher number of customers at the end of the year.

The average number of customers throughout the year is that we take the mid-year.  So it represents the number of customers in each and every month of the year.

MR. SHEPHERD:  So it works very similar to the half-year rule for depreciation, doesn't it?

Let me put it another way.

MR. SEAL:  I'm not sure it does, Mr. Shepherd.

MR. SHEPHERD:  It looks very -- it works very similar to the additions to rate base?  That is, you add them throughout the year but then you average for the whole year, right?

MR. SEAL:  I'm not sure it's the same concept, Mr. Shepherd.

MR. SHEPHERD:  Okay.  The -- you also spent money in 2011 and closed to rate base, included it in rate base, for customers that will be added in 2012; is that true?

It's typically true.  I am just asking.

MR. McLORG:  I'm sure that is true, Mr. Shepherd.

MR. SHEPHERD:  Okay.  And have you factored that into your calculation of your shortfall on 2011 depreciation?

[Witness panel confers]


MR. WILLIAMS:  Could you please repeat your question, Mr. Shepherd?

MR. SHEPHERD:  My goodness, I was...

Did you spend money in 2011, close it to rate base?  For new customers that will actually be added in 2012, the answer was yes, you did.  It's normal.

And the revenue from those customers, how did you factor that into your calculation of the 38 million?

MR. WILLIAMS:  It's not in this calculation.

MR. SHEPHERD:  Exactly.  So now are you taking any assets out of service in 2012?

I assume you are.  You're replacing a whole lot of stuff.  You must be.

MR. WILLIAMS:  I think the evidence on that second page of what was presented yesterday is that some of THESL's assets are reaching the end of their depreciation period, end of their useful life.

MR. SHEPHERD:  Different question.  That is my next question.

But first I'm asking:  Are you taking assets out of service?  When you replace something, it doesn't need to be end of its useful life.  It can be just, you know -- it's a ratty pole and it has to be replaced.

MR. McLORG:  Yes, Mr. Shepherd.  We do routinely every year take assets out of service, but appendix 1 is simply a calculation of revenue requirement related to a certain capital amount.  It doesn't purport to be a calculation of revenue, or of a broader rate base.

MR. SHEPHERD:  But those assets, the ones taken out of service, you haven't reflected in this calculation, have you?

MR. WILLIAMS:  No.  They're not reflected in that.

MR. SHEPHERD:  Similarly, the ones Mr. Williams is talking about, where the asset has reach the end of its useful life, so not depreciated any more -- depreciation goes down -- you haven't factored that into this either, have you?

MR. WILLIAMS:  No.  This reflects -- this is the depreciation in 2011 as shown, right?  138.8.

And the difference -- and recognize that this difference has depreciated over the period.  So that's the minus 3.8 shown on the screen, right?

MR. SHEPHERD:  Mm-hmm.  Understood.

It is also true that you spent, what, 400-odd million dollars on capital spending?  What was the number, 435 or something?

MR. WILLIAMS:  It's right one the -- well, the approved spend is right on the page, 379.

MR. SHEPHERD:  No.  Sorry, 2012.

MR. WILLIAMS:  Oh, 2012...

MR. McLORG:  I think --


MR. SHEPHERD:  Or, sorry, 2011.

MR. McLORG:  Subject to check, actual was about 445.

MR. SHEPHERD:  445?  So if you spent 445, presumably you're going to have some fairly material reductions in operation and maintenance costs this year because of that, right?  I mean, when you put new --


MR. WILLIAMS:  No, no.

MR. McLORG:  I don't understand that.

MR. SHEPHERD:  You replace old assets with new, and you don't save on operations and maintenance?

MR. WILLIAMS:  I don't think that is necessarily the case, no.

MR. SHEPHERD:  Oh, okay.  It's true, isn't it, that these patterns of spending -- that is, you spend more than depreciation in a year, and you take the half-year rule and then the next year it is fully depreciated, patterns like that and high -- spending much higher than depreciation, this is not the first year that's happened, right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  And, indeed, for lots of utilities it's not the first year it's happened; right?

MR. McLORG:  I believe that that's generally true.

MR. SHEPHERD:  And so if you go back and do a pattern of annual costs of utilities over a long period of time, then some of this effect is going to be captured in that, isn't it?  If you do an analysis of the ongoing costs of utilities, the fact that assets are added and have a half year in one year and a full year in the next year, that is all going to be captured in that; right?  That's what comprehensive IRM does.

MR. WILLIAMS:  The -- captured in terms of what?  I'm not following your question, Mr. Shepherd.

MR. SHEPHERD:  When you calculate the factor that you use to increase rates under IRM, you look back at the past costs of utilities, right, and you determine what is a reasonable amount to use for a trajectory of costs, and that's what you give them during an IRM?

MR. McLORG:  I don't believe that is true, Mr. Shepherd.

MR. SHEPHERD:  Okay.  So we disagree, okay.  What is it you think, then?

MR. McLORG:  On our understanding, under IRM, a utility is rebased on a cost of service kind of framework.  And the escalation in rates is based on a measure of inflation minus a measure of productivity and stretch factors.

MR. SHEPHERD:  And the productivity is intended to reflect past actual costs compared to inflation.  In fact, it was done that way, wasn't it?

MR. WILLIAMS:  So you're referring to the productivity factor that is in the IRM framework, I believe.

MR. SHEPHERD:  Yes, yes.

MR. WILLIAMS:  Right?  So my understanding is that productivity factor reflects a look back -- I'm not sure of the most recent period, but I think it was, subject to check, sort of 2009 and prior, maybe 2010 and prior.  And what you're seeing with Toronto Hydro in this case is certainly relatively recent, although it didn't just start last year.

The issue of the need for capital spending, I would say it's not necessarily reflected in all of those, because it does go back a fairly long period, and the relative need for capital spending is, in a sense, relatively recent.

So I wouldn't say it is reflected fully.

MR. SHEPHERD:  I guess, A, that wasn't where I was going, but what I'm trying to drill down on is the... Hmm...  Now you've even got me confused.

You have a pattern of annual costs that will include the movement of half year to full year every year, for all utilities.  That's going to be built into your IRM framework; right?

MR. McLORG:  I don't quite accept that, Mr. Shepherd, and the reason is this.  When a utility is rebased, rates are set on a revenue requirement that is found.

But as a utility adds capital, there are accounting costs, and costs like return and taxes and so on, that are exogenously determined that are independent of anything in the IRM framework.

You could think of them as being sunk costs.  They're not subject to productivity at all, because all of the costs that are attracted by capital are set by external parameters.  Those are interest rates, the return on equity, tax rates and accounting depreciation rates.

Now, I think that the essence of what we're saying is that apart from operating expenditures altogether, if a utility continually adds capital and, therefore, attracts those costs to itself for the purpose of serving customers, that the IRM mechanism doesn't necessarily include those costs in rates, because the IRM is fashioned on a rebasing set of rates that are then escalated by productivity minus inflation.

Now, I think that you're right in saying that somehow in that productivity factor maybe there's some kind of prospective appreciation of how utilities can be more efficient in adding capital, but that can't go at all to the capital that's already been added or sunk and inevitably attracts the costs that it does.

MR. SHEPHERD:  Okay.  So here's the thing --


MR. WILLIAMS:  If I could just expand on that, the discussion over the ICM threshold as part of the Board's development of the ICM framework, my read of that is there was a fairly extensive discussion of that, and my read of that is that the ICM threshold, in fact, reflects, I think, the -- I guess the factor that you're -- or the effect that you're referring to.

MR. SHEPHERD:  I guess what -- I'm not actually talking about how much capital qualifies each year.

I'm trying to get at the half-year rule becoming full year in the second year.  And it would be correct mathematically, wouldn't it, that if every utility in the survey that is done for the last ten or 20 or 30 years to look at their costs to get your trajectory -- if every utility used half year for their first year and full year for the next year for their capital additions, then that factor would be already built into the IRM model.  Is that correct, mathematically?

MR. WILLIAMS:  If it were sort of an all-in cost reflecting O&M and I will say capital recovery costs, then --


MR. SHEPHERD:  Yes.

MR. WILLIAMS:  -- I would say it would reflect that, assuming that they're all subject to cost of service and it flows year over year.

MR. SHEPHERD:  Now, that might not be the case in third generation IRM, because the productivity factor may not be as robust as it should be; right?  In fact, we discussed this, right, in the renewed regulatory framework?

MR. WILLIAMS:  Yes.  It could be -- there could be a discontinuity introduced through that.

MR. SHEPHERD:  Okay.  But I guess here's where I'm going with this.

Your request with respect to the 2011 half-year rule looks to me like it's actually a concern about the productivity factor in the model; that is, that you think that the productivity factor isn't capturing all of the past cost trajectory, rather than something to do with the ICM?

MR. McLORG:  No.  We can't agree with that, Mr. Shepherd.  And I think our case is actually very straightforward as it applies to the costs attracted by capital.

The simple facts are that THESL added substantially more capital in 2011 than was recognized in rates for 2011, and we have no quarrel with that whatsoever.

But the simple fact of the addition of that capital attracts costs that are determined by parameters that don't have anything to do with productivity or inflation or anything else directly.

MR. SHEPHERD:  You made the argument about the half-year rule in the renewed regulatory framework consultation; right?

MR. McLORG:  I think it was generally made, yes.

MR. SHEPHERD:  And did the Board change the structure of IRM to accommodate it?

MR. McLORG:  No.  I think -- and I would have to go back and look at the report, but I think that the Board concluded that in certain circumstances rebasing would be more appropriate for a utility.

MR. SHEPHERD:  And so the fourth generation IRM still has this half-year rule in the ICM, right -- sorry, in the IRM model?

MR. McLORG:  It appears to.

MR. SHEPHERD:  I want to go to the three-year period, which won't take long, I don't think.  The norm is to apply for an ICM for one year; is that fair?

MR. WILLIAMS:  All the applications to date have been for one year, yes.

MR. SHEPHERD:  Now, if I understand the reason for asking for three years, it is twofold.

First of all, you would like to have certainty of funding so you can do your planning, and, secondly, you want to have regulatory efficiency, one application instead of three.  Is that fair?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  Okay.  So with respect to certainty of funding, you're already at the end of 2012, so presumably there's no certainty of funding with respect to 2012 spending; right?  I mean, it's done already.  You've spent it.

MR. WILLIAMS:  It is the end of 2012, but the question is certainty of funding, not certainty of spending.

MR. SHEPHERD:  Oh, so your idea about certainty of funding is not that you want to know -- you want to have certainty before you spend.  It's that you want to have certainty eventually?

MR. WILLIAMS:  That's the nature of the application.

MR. SHEPHERD:  So then you don't really need approval for 2013 until after 2013?

MR. McLORG:  Sorry, I'm not sure that I just heard that last exchange properly.

Mr. Shepherd, did you suggest that we don't need certainty before we spend?

MR. SHEPHERD:  The idea of having three years is that you want to have certainty in advance of your program, right, of funding - you know you're going to be able to recover the money - so that you can then plan for the three years; right?  That's what certainty of funding means.

MR. McLORG:  Yes.  I think our concept is that we seek Board approval for the program that we have laid out, and with that approval in hand we can be confident in going forward to execute that program.

MR. SHEPHERD:  Okay?

MR. McLORG:  The recovery of the money can follow.

MR. SHEPHERD:  Good.  So on 2012, you're not getting that benefit because you already spent that money?

MR. McLORG:  Yes.  We've gone out on a limb in 2012.

MR. SHEPHERD:  And then for 2014, you're not asking for it right now; you've deferred it.  So really we're talking about you need this for one year, 2013, right?  Because -- in terms of certainty of funding?  You really have a one-year application here?

MR. WILLIAMS:  For this part of the application.  Not phase II, obviously.

MR. SHEPHERD:  All right.  Then on the regulatory efficiency side, I guess what you have is -- right now is you have one application for 2012 and 2013, and one application for 2014?  Even though they're called the same application, it's really going to end up being two, right?  In terms of regulatory efficiency?

MR. McLORG:  There will be two phases to it, yes, as things have turned out.

MR. SHEPHERD:  The other part of this is that there's a new proposal -- or not proposal, a new policy of the Board called custom IR, which is essentially a type of multi-year cost of service.

Why aren't you planning to do that for 2014, rather than ICM?

And before you answer, to be fair to you, where I'm going here is I'm trying to understand why that wouldn't give you more regulatory certainty and higher regulatory efficiency than asking for ICM for 2014.

MR. McLORG:  Toronto Hydro set out in this multi-year application before the RRFE process had concluded, and for the reasons that we've just discussed, we assembled a three-year application.  And we intend, as has been stated on the record, to pursue this, our application, through to the end, including 2014.

We have invested quite a lot in it.  I think the Board has invested quite a lot in it, and so have intervenors.  And we will pursue it to the end.

For 2014, I think that's our answer.

MR. SHEPHERD:  So the answer is you've already chosen your path, and so even if it gave you more regulatory certainty and even if it was more efficient from a regulatory point of view, you don't want to change horses in midstream?

MR. McLORG:  The RRFE framework, as we understand it, permits a utility to come forward with a custom IR proposal at any time, but we think that we should properly follow through the 2014 application that we have before the Board right now that's to be updated.

And in 2015, we'll be positioned with some experience gained on the part of other utilities, to have a better idea of what's actually involved in custom IR.

MR. SHEPHERD:  The reason why I ask that question is that -- is the sort of more metaphysical question, which you knew I would get to sooner or later, that is:  You will agree, won't you, that Toronto Hydro has -- except for a couple of very rural utilities -- the highest rates in the province for almost every class?  We've established this at length?

MR. SEAL:  There's nothing on record in this application that compares any kind of rates.

I think in previous hearings you have produced tables that show Toronto Hydro amongst the highest.  I'm not sure they're all rural utilities.

MR. SHEPHERD:  The two higher one are Algoma and Hydro One, right?  Both very rural?

MR. SEAL:  I don't recall the specific charts.  I don't recall if all utilities were included in those charts or not.

MR. SHEPHERD:  Let me ask the question a different way.

Would you agree that relative to other Ontario LDCs -- and I understand that you don't believe that they're the best comparable for a big urban utility, but would you agree that relative to other Ontario LDCs, Toronto Hydro is among the highest in its rates?

MR. SEAL:  Again, my recollection of those tables that you've produced is that we are in the top part of those tables.

MR. SHEPHERD:  Okay.  And so the premise of this application appears to be that you have an urgent need for infrastructure renewal, right?

MR. McLORG:  That's correct.

MR. SHEPHERD:  And so you plan a lot of incremental spending over the next few years.  This is not just one year, it is several years, right?

MR. McLORG:  Yes, that's right.

MR. SHEPHERD:  And in fact, it is true, isn't it, that in 2006 you said -- not you personally, the company said:  We're going to need to spend an extra billion dollars.

But you spent that already and you're actually well beyond that billion now, right?  In terms of incremental spending relative to your previous spending levels?

[Witness panel confers]


MR. McLORG:  I think, Mr. Shepherd, subject to check, we would agree that THESL's capital expenditures since 2006 have been substantial.

MR. SHEPHERD:  All right.  Close enough.

Because here's where I'm going with this and the reason why I asked about multi-year cost of service -- and I know it is sort of a little bit galling to ask you about that, because you did apply for multi-year cost of service before the Renewed Regulatory Framework and were told no -- but the reason why we ask about it and the reason why we asked about the rates is:  Where will we find and where will we see -- this is what all the ratepayer groups are asking -- a plan to get Toronto Hydro's rates back in line with the other LDCs?  Where will we see that plan where we'll see all of this spending, this new spending coming, ending up with rates getting back in line with everybody else?  We haven't seen that yet, right?

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, we're at a disadvantage, because we really can't comment on, much less control, the costs of other utilities.

We come to the Board with an application in which we present what we consider to be and believe to be prudent costs incurred to serve the public.  And of course we make the best case we can to persuade all parties, including the Board, of course, that those costs are justified.

So as to a plan that Toronto Hydro has to somehow equalize its rates with those of other utilities, no, we, to my knowledge, certainly don't have such a plan.

Our plan is, rather, to serve our customers at appropriate levels of safety, reliability and adequacy, at a cost that is prudent.

MR. SHEPHERD:  Can I ask it, then, a different way?

Your rate increases -- except for the year in which you had the big change in depreciation -- your rate increases have always been in the last several years well above inflation, right?  Except for that one year?

MR. SEAL:  That's not my exact recollection.  In fact, I think the distribution portion of a customer's bill over the last five, six years has been relative flat, especially when you compare it to other components of a customer's bill.

So when you take into account all of our distribution rates, our rate riders that are basically clearing balances in accounts, deferral and variance accounts, that they have been relatively flat over that 2005 to 2011 period.

MR. SHEPHERD:  Your distribution rates, how much you charge your customers for the services you provide -- not the clearance of things that you're required to clear through, like the RTSRs and things like that, just how much you charge -- has gone up well in excess of inflation for the last several years, right?

[Witness panel confers]


MR. SEAL:  Mr. Shepherd, I was the -- the figures that I was mentioning are -- as I mentioned, do include the distribution component and some of the regulatory and deferral and variance accounts components, some of which are pass-through items, but which are the distribution part of the bill.

So as I've mentioned, between 2005 and 2011 that portion of the bill has remained relatively flat.

And I will also add that the application before us right now, the ICM rate adders that we've calculated are relatively modest.

MR. QUESNELLE:  Mr. Seal, Mr. Shepherd's asked a very narrow question, and it's what you charge for distribution rates, the charge, not an aggregate of what the effect is or what it's included in, and I think it is a fairly straightforward question and we could get a fairly straightforward answer as to whether or not that has gone up more than inflation in the last few years, or not.

MR. SEAL:  I appreciate that, Mr. Chair.  Thank you for that.

I think perhaps I'm at a bit of a disadvantage, because I don't have those specific components in front of me right now.

I do know, when we have looked at the customer's bill, because we do look at the customer's bill, that the proportion that makes up the distribution part of the bill has been flat.  I do know that information.

I don't specifically have the distribution rates in front of me to be able to answer that specifically, unfortunately.

MR. QUESNELLE:  Okay.  Then if that is the answer, then if you would like an undertaking, Mr. Shepherd, it's up to you.

MR. SHEPHERD:  No.  It is all public information.  We can put it in our argument.

MR. QUESNELLE:  Okay, thank you.

MR. SHEPHERD:  I guess you mentioned that your ICM application is modest.  My understanding is that your revenue requirement going in is 533; is that right?

MR. SEAL:  My recollection is the 2011 revenue requirement is in the neighbourhood of 525 million.

MR. SHEPHERD:  525?

MR. SEAL:  That's my recollection, subject to check.

MR. SHEPHERD:  So over the next three years, if your rates were kept constant, you would collect 1.575 million from the ratepayers, assuming no growth, just absolutely static.

And you're asking for 114, I think I saw yesterday, or something like that.  It's not exactly this, but let's call it 114, plus the IRM increase, which is over the three years about, what, 25 or so, or 15?  I don't remember.

Am I right that what you want is about 8 percent more in the next three years than you're currently collecting?

MR. SEAL:  I'm not sure about those specific numbers, Mr. Shepherd, but what I was referring to is the rate adders that come out of the ICM request that we have made for 2012 and 2013.

MR. SHEPHERD:  I'm asking a question.  How much do you want more from the ratepayers in these three years than you're currently collecting?  Is the answer 8 percent, total?

MR. SEAL:  I can't answer that off the top of my head.

I can point to the bill impact tables.

MR. SHEPHERD:  Okay.

MR. SEAL:  Perhaps if you give me a moment, I can turn to those.

MR. SHEPHERD:  I'm trying to keep it simple, but if you want to go to all of the details, that's fine.

MR. SEAL:  I can't answer off the top of my head, Mr. Shepherd.

MR. SHEPHERD:  I'm going to skip over the third of your special issues, as I think we have dealt with that enough, and go to the fourth one, which is your project criteria.

You've said -- you've said that you believe that your projects comply with the ICM criteria; right?

MR. WILLIAMS:  Yes.

MR. SHEPHERD:  Okay.  So this is the part where I wanted to bring up the Hydro One settlement, and I'm bringing it up.  What I said yesterday - I think the Board Panel will realize why I didn't think it would be controversial - is, if you look at page 16, the parties have agreed in that case -- and I will read it to you:
"The parties agree that the phrase 'typical capital' implies that it represents projects that are business as usual, which is inappropriate for ICM treatment."

Now, I'm not asking you about whether that's a good agreement or not, or anything like that.  I'm asking you whether you agree with that statement, that "projects that are business as usual are inappropriate for ICM treatment".

MR. WILLIAMS:  Subject to Mr. Cass's comments yesterday with respect to the settlement, there is, I believe, the Centre Wellington decision and also the Kingston Hydro decision where there was, I believe, extensive debate.

And in the Board's decision, they talked about what I think some people viewed as sort of this is normal course of business and that, with the Board's decision, was that this is activities that are not otherwise funded in rates.

So there is, through those Centre Wellington and Kingston Hydro decisions, I think clarity from the Board with respect to what could be characterized as typical capital being eligible for coverage under ICM.

MR. SHEPHERD:  So your answer to my question was, no, you don't agree with that statement, that in fact business as usual spending is included in ICM?

MR. WILLIAMS:  And just to pick on Kingston Hydro, they had underground vaults that needed to be refurbished.  They have a lot of underground vaults.  And that was covered under the ICM framework.

MR. SHEPHERD:  Okay.

MR. McLORG:  Some business as usual.

MR. SHEPHERD:  Was that answer yes?

MR. WILLIAMS:  I'm sorry?

MR. SHEPHERD:  Was that answer to my question yes?

MR. WILLIAMS:  Mr. McLorg and I agree it is some business as usual, but it does not preclude what could be considered business as usual.

MR. SHEPHERD:  Okay, thank you.

And the other part of project criteria that I want to just explore for one minute is what you call projects are not what most of the rest of us think of as projects.

And, in fact, we've seen in some of your responses, your internal documents - not even what you call projects normally - you have projects that are big things that have segments, like a program; whereas it is not like a transformer station, which is a discrete piece of work.  You may have a bunch of components to it, but it is a discreet piece of work with an end point.

Your projects are not like that, right, except for Bremner?

MR. McLORG:  I think that it is fair to say that with the exception of Bremner, our projects are coherent and distinct and discrete, but they don't necessarily represent a single activity in a single geographic location.

They are, instead, united by common electrical characteristics, common asset characteristics, common skills that are required to do the work.

So clearly it's the case that, for example, for the direct buried underground project, which we think is a coherent project eligible to be thought of as such, that it's not as though it starts at point A and ends at point B over a certain time, but, rather, it is a kind of an undertaking.

MR. SHEPHERD:  Okay.  So, for example, you have a program to replace box construction, and that started, what, in 2009, 2010?

MR. McLORG:  I'm not sure that anyone on this panel specifically knows, Mr. Shepherd, sorry.

MR. SHEPHERD:  It started before this year; right?

MR. McLORG:  Yes, I believe so.

MR. SHEPHERD:  And it will continue for a few years after this; right?  It's not like it is just this year.

MR. McLORG:  I think that is fair.

MR. SHEPHERD:  And for things like that, and direct buried underground, that's why you can't give an ICM in-service date -- or an in-service date for each ICM project; right?  The filing requirements say you have to give the in-service date for the project, but you actually can't, because your projects have multiple in-service dates, many over the course of the program; right?

MR. McLORG:  Well, I think in-service dates have to attach to assets, and we can certainly track the in-service dates of assets.  But I think that it's also fair, when we aggregate up to a segment or a project level, then it doesn't become a meaningful measure anymore.

MR. SHEPHERD:  Mr. Chairman, if you are interested in a time check, I have about ten minutes.

MR. QUESNELLE:  That would be perfect.

MR. SHEPHERD:  I am actually looking for a document in my compendium, which I thought I had there.  Just give me one second.

Oh, here it is, sorry, page 18 of our materials.  Do you recognize this document, Mr. McLorg?

MR. McLORG:  Yes, I do.

MR. SHEPHERD:  And this is your witness statement from EB-2011-0144.

MR. McLORG:  That's correct.

MR. SHEPHERD:  And in question 22, you were asked about your -- the capital program being -- qualifying for the ICM.  You said:
"While a limited number of discrete projects in THESL's capital plan might qualify for ICM treatment, they would be the exceptions.  The majority of THESL's capital program is composed of routine core business requirements of a distributor..."

Et cetera, et cetera.  And you go on to say:
"The Board has clearly stated that the ICM was not intended for and does not apply in these circumstances."

Now, my intention in raising this is not to beat you up about it, because I just -- I want to be clear that your view of what the ICM covers has changed since then; is that right?

MR. McLORG:  Yes, that's correct.

MR. SHEPHERD:  You believe that as a result of the decisions you have seen since then and your understanding of what the Board said in policy statements, that these restrictions that you're referring to no longer apply?

[Witness panel confers]


MR. McLORG:  Mr. Shepherd, I think that Toronto Hydro has come to the view -- and I think this will be the second time that I have mentioned it this morning -- that the ICM, as we understand it, is a mechanism that can provide funding for essential non-discretionary work that goes to the core responsibilities of distributors, which is not otherwise funded.

Now, I do think that that's quite distinct from a cost of service-type approach, where a utility might apply for, in addition to that kind of work, other work which it could justify on other grounds.

But the ICM construct, as we have followed it, is -- is actually quite stringent, and in our view and in our evidence, we believe that the work that's been put forward in this application is non-discretionary.  It's not otherwise funded.  It's essential.

And that's why we believe it can be accommodated under the ICM framework.

MR. WILLIAMS:  And I think, as well, that the witnesses from THESL on the previous panels talked about the way they looked at the projects and talked about the way that the projects -- sort of the screening or the determination of which projects were applicable was different than they had applied previously.

So there was a fair discussion of that from the other witnesses, which reinforces what Mr. McLorg said.

MR. SHEPHERD:  I wonder if you could turn to page 10 of our materials, which is the schedule attached to Undertaking J2.1.

Do you have that?

MR. McLORG:  Yes, we do.

MR. SHEPHERD:  There's a line there, BXX?  It says:

"Engineering capital, ICM understatement of capitalized labour."

Can you tell me what that is?

MS. CHEAH:  Yes.  We made comments on that in an undertaking, JT2.10.  There, we comment that the understatement was caused by a calculation error, which utilized a lower allocation rate for engineering capital to the ICM projects, as the engineering capital represents fixed labour costs directly associated with design, planning, construction of capital projects in the application.

MR. SHEPHERD:  But it's considered to be one of your qualifying projects, right?

MS. CHEAH:  We had it inserted in there as a separate line so as not to distort all the other lines in the categories B1 through to -22.

MR. SHEPHERD:  How does it qualify for ICM treatment?

MS. CHEAH:  It's consistent with an application of engineering capital that has been applied to the segments B1 through to B22.

As referred to in our undertaking, it was an understatement of the allocation rate that we had applied.

So it is a consistent application.  Unfortunately, the wrong -- a lower allocation rate was used to apply that engineering capital to those programs.

MR. SHEPHERD:  So what you're saying is that the numbers from B1 to B22, they're actually a little bit too low, and in total they're $8.32 million too low?

MS. CHEAH:  Correct.

MR. SHEPHERD:  Why didn't you just fix the numbers?

MS. CHEAH:  We could have fixed the numbers by segments.  We chose to present it this way as -- it kept the schedule cleaner.

MR. SHEPHERD:  All right.  So your 2012 in-service additions are 183.3 -- I'm still on this page -- right?

MS. CHEAH:  Sorry, could you repeat the question?

MR. SHEPHERD:  Your 2012 in-service additions are forecast to be -- and I guess this is probably pretty accurate by now -- 183.3 million, right?

MS. CHEAH:  This is our current forecast, yes.

MR. SHEPHERD:  Your threshold is about 173 million, including the deadband?

MR. WILLIAMS:  Yes.  With the deadband it is 173.

MR. SHEPHERD:  Okay.  So that means that on an in-service additions basis, your ICM claim for 2012 would be about 10 million.  And I have two questions about that.

First of all, is it your evidence that everything in this 183.3 million is non-discretionary spending?

MR. WILLIAMS:  Yes, it is.

MR. SHEPHERD:  And second, can you undertake to provide a list of projects that, in Toronto Hydro's view, qualify for the ICM treatment in 2012, and together total 10 million?  Which are the ones that if we're going to -- if the Board determines this is done on an ISA basis, which are the projects that you want to allege qualify for 2012?

Obviously, we're going to debate whether each of the projects qualify, right?  So I'm offering that:  Select the ones that you think are the strongest for your 10 million.

[Witness panel confers]


MR. WILLIAMS:  Mr. Shepherd, with respect to your request, Toronto Hydro has provided quite a lot of evidence with respect to the -- the nature of the projects covered B1 through BXX, in fact.  And Ms. Cheah just explained where the BXX number came from.

It's THESL's view that all of those projects would be subject to our ICM projects, and if the -- depending on the framework that the Board applies, it is our understanding that if a number is over the threshold, I don't know that the Board is necessarily choosing which projects exceed the threshold, but it becomes an amount.

That's my understanding of the framework.

MR. SHEPHERD:  Sorry, sorry.  You don't think that the Board approves for ICM treatment a project?

MR. WILLIAMS:  No.  What I'm -- from the previous Board decisions with respect to ICM, there have been instances where the sum of the capital spending for the projects that are non-ICM projects -- so to put it another way, for some of the Board decisions, the non-ICM capital has been less than the threshold.  Then there have been ICM projects that are above that.  Not all of those ICM projects fall above the threshold.

So the -- the point I wanted to make was if the Board, to follow your example on the 183.3, if the Board looked at that and used the threshold, and the number were 10 million as the difference, to use your example, and you asked could Toronto Hydro list which of those projects would be ICM projects, Toronto Hydro is certainly on record saying those 22 projects, plus the engineering capital that Ms. Cheah just described, would fall as ICM projects.

MR. McLORG:  There's a difference between Board approval of the projects, per se, and the derivation of the associated revenue requirement.  And I would add that that revenue requirement could be on the basis of the standard threshold or an alternative threshold.

MR. SHEPHERD:  I guess what I don't understand is if the projects that you want -- that you want the Board to say is in the 10 million are -- for example, let's say they were IT projects -- they're not, but let's say they were -- then they would have different depreciation and you would calculate them differently.  You would calculate the rate adder differently, as opposed to if you have box construction as the ones that are approved.

So it is important that the Board know what projects are you asking for approval above the threshold.  I understand you've done it on a cap-ex basis, but if the Board determines that it's on an ISA basis, then the Board will need to know what projects are the ones that you say qualify.

And what's happened in the other cases -- Mr. Williams, I think perhaps you can clarify whether this is correct -- is the Board has said:  Okay.  This project qualifies, but not all of it is above the threshold.  So you're only going to recover a somewhat lesser amount, right?

MR. WILLIAMS:  That's my understanding, yes.

MR. SHEPHERD:  So is it possible to tell us -- and realize this is not just the 10 million in 2012.  We're going to ask the same thing about 2013 where it matters a lot more.  Can you give us a list of the projects that, on an ISA basis, you want the Board to approve?

MR. CASS:  Mr. Chair, I'm not wanting to be argumentative.  I'm just trying to understand how this could possibly be done.

Toronto Hydro has, as the Board has seen, put a tremendous amount of effort into building the case for the projects that it believes meet the ICM criteria under the approach in the filing.

The suggestion of this is to take a different approach and essentially say:  What would your filing be?  I think that is the question.

I'm not sure how that could be done without refashioning the case.  The witnesses perhaps could correct me if I'm wrong, but this is where I'm struggling with it.  It is essentially saying, Refashion your case now on a different basis.  And we can all see the amount of work that went into fashioning the case on the basis that it's been presented.

MR. SHEPHERD:  Mr. Cass is absolutely right, Mr. Chairman.

I guess the difficulty I have is that -- and I'm trying to give them an opportunity to give this information, because if their assumption on which they built their case is incorrect -- and they've admitted it might be.  If it's incorrect, then I don't want to be in a situation where the Board has to say, Well, your whole case is wrong.  It's based on the wrong assumption.  We can't give you anything.

They've already come once for a cost of service and been told no.  I don't want them to be told no again because of a procedural matter.

I want the Board to have the information to be able to decide it in the correct way, if it turns out their assumption was wrong.

I take Mr. Cass's point it is hard to do, but the alternative I think is worse.

MR. QUESNELLE:  Well, to the extent that -- and I think I agree with Mr. Cass' characterization, as you do.

This is what the applicant has put forward, and obviously there's risks involved in that, but the Board has got -- I think there's many components to this.  There's the actual spend and the case-by-case presentation, the business cases themselves.

I think the Board has turned its mind to the individual details within the cases.  This isn't something that you look at in totality and say, Well, the spending looks fine.  Do what you think is best, necessarily.

There is details here the Board will turn its mind to.  It could say that at the end, but my point being, if we were to go the route that you're suggesting, Mr. Shepherd, it would be a refiling of the application from a rates impact perspective.

I take your point that different things attract different costs from a depreciation level.  Which ones are they going to be -- have approved?

I'm just thinking through the potential scenarios here.  If the Board were to determine that some projects passed the test and others don't, depending on what that test is, there may be a need for a draft rate order, and what are the ramifications of this?  And we would go through that exercise.  That wouldn't be all that unusual, would it?

MR. SHEPHERD:  I guess the difficulty is that right now they're asking for approval for $120 or $130 million of ICM projects in 2012, and really, like, I believe that the correct number is ten.

So one of two things is true.  Either we say, Look, you filed on the wrong basis and, therefore, your application fails and we make that argument, which I don't want to make, or we say -- or we have to go through $140 million of projects in case $10 million of them might qualify.

And that seems like a waste of time.  It seems to me that it is fair for the Board to say, We know what all of your projects are.  Give us a list of the 10 million that you rely on the most.  Give us a list of the $300 million in the next year that you rely on the most.  Those are the ones we'll look at.

[Board Panel confers]

MR. QUESNELLE:  We're about to take the lunch break.  I know this may be your conclusion you are coming up to.

MR. SHEPHERD:  I have my last question.

MR. QUESNELLE:  All right.  Why don't we do that?  The Panel will deliberate on this point over the lunch break and we will respond after the break.

MR. SHEPHERD:  My last question relates to the criteria that the projects have to have a significant impact on the operations of the utility.  I take it you agree that is one of the criteria?

MR. McLORG:  Yes, we do.

MR. SHEPHERD:  Okay.  So I'm going to take you to tab -- your tab 2, page 16.

You say one of the impacts -- if you look at line 13, one of the significant impacts on the operations is staffing levels.  Do you see that?

MR. McLORG:  Yes, we do.

MR. SHEPHERD:  But as I understand it - and I don't have the reference, but I think you will agree that this is true - you haven't hired any additional staff and don't plan to hire any additional staff to carry out the work in this capital plan; right?

MR. McLORG:  I believe that that's essentially correct, yes.

MR. SHEPHERD:  Does that mean that your staffing levels in 2012 and 2013 are going to be the same as 2011?

MR. McLORG:  I don't think that anyone on this panel can answer that specifically.

I think that generally it's been presented in the application that we will carry out the work proposed with our own staff, and, to the degree that we need more resources, we will go to contractors.

MR. SHEPHERD:  But in terms of this significant impact, i.e., staffing levels, that's a significant impact not because you have to go hire people, but because if you don't have these projects, then you don't have work for your people, right, your existing people?  Is that the significant impact we're talking about?  You have to let some people go?

[Witness panel confers]

MR. McLORG:  Mr. Shepherd, Toronto Hydro will of course have to adjust its operations in accordance with whatever the Board's decision is in this case, and I can't speculate as to how that might be done.

MR. SHEPHERD:  In your 2011-0144 case you filed the Board's form 2K, right?  In fact, you filed it for the period right up till 2014, I think; true?

MR. McLORG:  I'm sorry, I'm not sure I heard that correctly.

MR. SHEPHERD:  So the Board's form 2K is the form that has all of the number of personnel and the compensation levels.  You know the one?

MR. McLORG:  I'm sorry, I don't think any of us do.

MR. SHEPHERD:  I'm surprised.  I would have thought you would have been the one to vet it.

What I'm going to ask you to do is -- it was filed in 2011-0144.  If I am wrong, then my request for an undertaking is withdrawn.

I'm going to ask you to update it to include what you currently expect 2012, 2013 and -- or 2012 and 2013 to be.  So you have -- 2009, 2010 and 2011 are already in there, so you don't need to do that.  2012 is basically done, so it shouldn't be that much work to do, and 2013 you presumably have a forecast already, since you're almost in the year, for those numbers.

So I'm going to ask you to provide us with that.

MR. CASS:  Sorry, Mr. Chair, through you, update the form for what?

MR. SHEPHERD:  The applicant is claiming that one of the significant impacts on operations, which is an ICM criteria, is staffing levels.  So we would like to see what the staffing levels are that they're claiming are changing.

I don't think it is a lot of work.  If they came back and responded to the undertaking saying it would be 50 hours of work, I withdraw it, but I don't think it is.

MR. McLORG:  Mr. Shepherd, again, I'm not sure that we're understanding each other correctly, because the sentence involved here says:
"The capital expenditure amounts requested have a significant impact on the operations of THESL directly."

And I think that that's, you know, obviously true on its face.  If our capital expenditures were dramatically increased or dramatically reduced, of course that would have an impact on our operations.

So this was simply a general remark, and we weren't in the business here of forecasting staffing levels.

MR. SHEPHERD:  Sorry, let me understand that.

This is the part of your application where you show the Board, you tell the Board how you comply with the ICM criteria.  One of those criteria is significant impact on operations of the utility, which I think you have agreed to.

And you've said:  We comply because staffing levels and staff deployment is one of the reasons, right?  Isn't that what it says?

MR. McLORG:  That the capital spending program could have an effect on that.

MR. SHEPHERD:  Okay.  And so you've made a proposal.  What's the effect that that proposal has on your capital spending?  On your staffing levels?

And all we want to do is see the numbers.  You see the problem is if you're saying:  Well, we're not adding a bunch of staff for this capital program, but we see your numbers and it turns out that your staff is going up 10 percent and you're claiming they're all OM&A, well, you know what?  You're really adding a lot of staff.  So in order to understand this significant impact we need to see what the staffing is.

If you're saying that staffing levels really are not part of your significant impact, that's fine.  You can withdraw it.

[Witness panel confers]


MR. SHEPHERD:  Mr. Chairman, in the interests of -- oh, okay.  Never mind.  I was going to try to shortcut.

[Witness panel confers]


MR. McLORG:  I think in the interests of time and so on, could you possibly leave that with us to confer on, Mr. Shepherd?

MR. SHEPHERD:  That's exactly what I was going to --

MR. McLORG:  And we will try and come back after lunch with an answer as to what it is that we can produce.

MR. SHEPHERD:  Thank you.  That's great.

Thank you for your patience, Mr. Chairman.  Those are all of my questions.

MR. QUESNELLE:  Thank you, Mr. Shepherd.

Maybe we will do a bit of a time check for who we have up after lunch.

Dr. Higgin, will you be going next, or...

DR. HIGGIN:  Yes.  That's correct.  I would say I will be up to one hour with the pace of the answers.

MR. QUESNELLE:  Thank you.  Mr. Brett?

MR. BRETT:  I would be -- give the same answer, up to one hour.

MR. QUESNELLE:  Thank you.  Julie?  Ms. Girvan?

MS. GIRVAN:  I expect to be about 15 minutes.  Thanks.

MR. QUESNELLE:  Okay.  Mr. Crocker?

MR. CROCKER:  I'm going to talk to Ms. Grice over lunch.  We may have nothing left.  Most of the areas, the areas that we wanted to cover, are covered.

MR. QUESNELLE:  All right.  Thank you very much.

Is that everybody?

MR. MILLAR:  Mr. Chair, Staff had put down half an hour.  I would be surprised if we were five minutes now.

MR. QUESNELLE:  I won't say I'd be surprised too.

[Laughter]


MR. MILLAR:  Cut me off if it's any more than that.

[Laughter]


MR. QUESNELLE:  All right.  Let's resume at 20 to 2:00, 1:40.  Thank you.

--- Luncheon recess taken at 12:40 p.m.

--- On resuming at 1:51 p.m.

MR. QUESNELLE:  Thank you.

Good afternoon.  Please be seated.

Okay, before we broke for lunch we had had a discussion about in response to a request for an undertaking by Mr. Shepherd as to how -- well, how the Board would view whether or not it would be of assistance to the Board, and it was around the reshaping of the application.

Mr. Shepherd, I believe what you were looking for is information from the applicant as to how it would -- or what projects it would identify if the threshold was applied in a certain way, that it would -- resulted in $10 million for 2012 in funding for ICM.  Is that --


MR. SHEPHERD:  And a similar calculation for 2013, yes.

MR. QUESNELLE:  And subsequent years.

And, Mr. Cass, at that point Toronto Hydro's response was that they weren't about to reshape their application and that the application is as it is and it stands, and that you don't think it is appropriate that they be asked to reposition that.  Is that the case?

MR. CASS:  Yes, sir.

MR. QUESNELLE:  To that extent, the Panel has had some conversations.  I think we will let the afternoon play out and we will respond to that after we hear other cross-examinations on this; okay?  All right.

Thank you very much.  And with that, I think, Mr. Higgin --


MR. CROCKER:  Mr. Chair, if I could interject, I wanted to hear your judgment on that, which is why I stayed.  Over lunch we reviewed what we were going to do, and we have nothing more to add to the cross-examination that's already been done on the issue, and so with your permission I will withdraw.

MR. QUESNELLE:  Thank you very much, Mr. Crocker.  Yes, by all means.

MR. SHEPHERD:  Mr. Chairman, I believe there are two outstanding items that haven't yet been dealt with.  One was supposed to be dealt with after the break this morning and I just forgot about it, and that was the reallocation of the 67 million and 45 million, the CWIP numbers, into the project so we could see what the totals of the projects are.

MR. QUESNELLE:  Yes.

MR. SHEPHERD:  I had understood the company was going to go away and see whether they could do that, and I haven't heard an answer yet.

MR. QUESNELLE:  Right.

MR. CASS:  I think Ms. Cheah can speak to that.  I hope I'm not putting her on the spot.  I haven't spoken with her myself because of the restrictions of cross-examination, but I think she can address that.

MR. QUESNELLE:  Thank you.

MS. CHEAH:  We will definitely do our best to undertake that for the $67 million being put in service for the CWIP balance for 2012.

I just want to put some context, and I'm not trying to make excuses.  There are about 7,200 work orders we have to go through, so in terms of timing of its delivery, we would like to commit to sometime next week to be able to produce that.

MR. SHEPHERD:  First of all, it is not just 2012.  It is 2012 and 2013, because both years are in issue.

And the second thing is I think there are some interrogatory responses that actually break down the CWIP and have some lists of where that -- what projects that CWIP is in.  So that may assist you.  I just looked over the lunch hour.  I don't have the references, but I think there are.

In any case, if it is next week, Mr. Chairman, that's fine with me.

MS. CHEAH:  Sorry.  To clarify, the 2012 can definitely be completed next week.

The 2013, I unfortunately did not ask in terms of how long that would take our team to pull that together.

MR. QUESNELLE:  Is your recollection the interrogatory responses come cover 2013, as well?

MR. SHEPHERD:  It covers the CWIP.

MR. QUESNELLE:  Sorry.  There is a projection for 2013 you're looking for.

MR. SHEPHERD:  Yes.  I don't know which ones were coming in 2012 or 2013.  I just noticed these lists and lists of stuff that was coming in.

But, in any case, we would need both years, of course, because both years are in issue.

MS. CHEAH:  Again, 2012 I can commit to right now.  2013...

MR. QUESNELLE:  Take it on a best efforts basis?

MS. CHEAH:  We will attempt to do it on a best efforts basis, yes.

MR. SHEPHERD:  And the other thing --


MR. MILLAR:  Mr. Chair, I propose to give that an undertaking number, J5.1.  Mr. Shepherd, give me the ten-word description of that track the --
UNDERTAKING NO. J5.1:  TO RECAST THE TABLE IN J2.1 SO THE IN-SERVICE ADDITIONS INCLUDE THE CWIP.

MR. SHEPHERD:  The recasting of the table IN J2.1 so the in-service additions include the CWIP.

MR. MILLAR:  Thank you.

MR. SHEPHERD:  And the other one was we were talking before the break -- and, sadly, I was not making notes and don't have the transcript.  We were talking before the break about the possibility of getting a 2K for 2012 and 2013 on a -- the 2009 to 11 is already done, and 2012 and 2013 are -- 2012 would be actual, almost, and 2013 will be a new forecast because it wouldn't be based on cost of service.

And I thought the answer was the company would go and see whether they could do it, but I may be mistaken.  That's what I thought.

MR. QUESNELLE:  That was my recollection, as well.

MR. CASS:  Yes.  That was indeed the answer, Mr. Chair.  My apologies.  My understanding is that it's still being looked at by people not here in the room, and I don't have an answer for you.

Could we try to report back perhaps at the afternoon break, if that is satisfactory?

MR. QUESNELLE:  Yes.

MR. CASS:  My apologies.

MR. QUESNELLE:  Thank you.  That would be fine, Mr. Cass.  Mr. Shepherd.

MR. SHEPHERD:  Mr. Chairman, with those two things, I would like to go and start writing argument, and Mr. Rubenstein will be here.

MR. QUESNELLE:  Okay.  Thank you very much, Mr. Shepherd and Mr. Rubenstein.  Dr. Higgin are you prepared to start your cross?
Cross-Examination by Dr. Higgin

DR. HIGGIN:  Thank you, Mr. Chair.  Good afternoon, panel.  Roger Higgin, I am here as consultant to Energy Probe, okay?

So going second to Mr. Shepherd has got both advantages and disadvantages.  The former is that most of the hard questions have been asked.  Second, I can use Mr. Shepherd's compendium where it assists me, and, third, though, the disadvantages, I won't list those, okay?

[Laughter]

DR. HIGGIN:  So I would like to canvas three areas with the panel.  The first one is THESL's understanding and application of some, quotes, "traditional regulatory concepts that are imported or embedded in chapter 3 of the Board's guidelines as they relate to ICM."

The next is, once the dust has settled on the cap-ex programs for 2012, which is pretty well done, and 2013, which is obviously contested, how should THESL calculate the revenue requirements to recover the costs from ratepayers?

And the third area is just a few questions on rate implementation, reporting and the true-up.  So those are the areas I will be covering.

So let's go to the first area.  To assist, will you have either chapter 3 of the ICM guidelines and filing requirements - those are the EB-2006-170 revised June 28th, 2012 - or since this is an assist from Mr. Shepherd, you can have the -- use the extracts on pages 41 to 44 of the SEC compendium.  That is K4.7.  All of my questions and my references are on those pages.

So that will make life similar -- simple.  Right.

So let's start with THESL confirming its understanding of these particular terminologies and concepts that are used in the ICM and are part of the application.

This may sound very simplistic, but I think it is important that there is some common understanding, so these are on the record.

So let's go very quickly and I hope that you can give me short answers, like a definition and how it's calculated.  That's it.  Keep it very short.

There is only four of them that I'm going to use, okay, for this purpose.

So the first one, then, is, if you can turn to page 7 of the compendium -- well, it is actually 7 of the guidelines.  That's page 41 of the compendium.

MR. McLORG:  We have that.

DR. HIGGIN:  You have that?  So the first one is a simple one.  I'm looking at the formula, the threshold formula, and the middle term that is RB over D; okay?  Got that?

So the first question is:  "RB" refers to the rate base.  In this case, how is it -- what is it and how is it calculated for the ICM purposes?

MR. WILLIAMS:  It's the average 2011, as approved by the Board.

DR. HIGGIN:  2011 what?

MR. WILLIAMS:  Sorry, rate base.

DR. HIGGIN:  Yes.  But how is "rate base" defined, please.

[Witness panel confers]


MR. SEAL:  Dr. Higgin, it might be of assistance to turn within our evidence.  I will turn you to tab 4, schedule E2.1.

DR. HIGGIN:  Yes, I have that, and that is the threshold test?

MR. SEAL:  Correct.

DR. HIGGIN:  Right.  I have that, yes.

MR. SEAL:  So in there, it shows the derivation of rate base.

DR. HIGGIN:  Right.

MR. SEAL:  And that derivation is based on the gross fixed assets, the accumulated depreciation, and the working capital allowance, all as approved in the 2011 Board-approved filing.

DR. HIGGIN:  Correct.  And just to note, very importantly, this, because it includes an allowance for working capital; correct?

MR. SEAL:  Correct.  Our 2011 approved working capital.

DR. HIGGIN:  Right.  Because as we will illustrate in other parts of the evidence, that is not the case, how the term has been used.  Okay?

So let's go now to the next one, which should be -- the bottom of the "RB/D" is depreciation.

What do you understand in this case by depreciation?  Is it a depreciation expense?  And how is it calculated?

MR. SEAL:  Again, looking at the same schedule I referred to you earlier, it is depreciation expense as approved in our 2011 rate filing.

DR. HIGGIN:  Right.  So could you point me to the line -- that's D?  Line D --


MR. SEAL:  Line D.

DR. HIGGIN:  -- on schedule E2.1 of the threshold test; correct?

MR. SEAL:  Correct.

DR. HIGGIN:  Okay.  So what in your -- what's the significance, then, of that particular term, "RB/D"?  What is it meant to do?

MR. SEAL:  Simple mathematical, it is rate base --


DR. HIGGIN:  No, I can do math.  I am saying what is it intended -- why is it in the formula and what is it intended to do in the formula?

MR. McLORG:  Mr. Higgin, I can give you my appreciation of that, and that is that it's a term meant to indicate the -- as is obvious, the ratio of rate base to depreciation.  And I understand the theory behind that to be that the higher is rate base to depreciation, the newer is your plant and the higher the hurdle you would have to get over in order to pass the threshold.

But in my understanding, it does not itself directly relate to funds available through rates to support future investments.

DR. HIGGIN:  No, but your first explanation, I think, is what I would interpret as being a good one.  Okay.  Thank you very much.

So let's now go and look at the compendium on page 42.  That's the next page.  And go to the bottom of the page, and section 2.2.4.  And this section is titled:  "Revenue requirement calculation."

So first of all, what is, in traditional regulatory terms, a revenue requirement?  Where does it come from?  And what is it used for?  Can you tell me?

MR. McLORG:  In a sentence, Dr. Higgin, revenue requirement is the sum of operating and capital-related costs that are approved by the regulator for the utility's purpose in serving its customers.

So essentially at a broad level, it's operations, maintenance and administration cost, which are period expenses, and are passed through without mark-up, and the capital-related costs, all of which are driven from rate base.  So that's depreciation, equity return, debt costs and taxes or PILs.

DR. HIGGIN:  Right.  Now, many of those things are way outside of the ICM.

MR. WILLIAMS:  Yes.

DR. HIGGIN:  So let's just deal with the rate base in the capital piece of what you said, very correctly, give the big picture.  Let's come to that little piece, which is relevant to the ICM.

So what is the revenue requirement?  Is it -- I don't want to put words in your -- I would like your definition, as it pertains to the ICM and to the rate base and to the return on that rate base.

MR. WILLIAMS:  Dr. Higgin, the four components that we talked about, that we discussed earlier this morning -- depreciation, interest on debt, return on equity and PILs on the return -- would be the four components that would -- for the purposes of the ICM, would be included in the revenue requirement.

DR. HIGGIN:  And that would be termed the "return component"?

MR. WILLIAMS:  Yes.  And I referred to that earlier as the capital, its capital recovery factor, but essentially the same thing.

DR. HIGGIN:  Right.  Okay.  And do you know where the concept comes from?  It comes from the fair return standard of Bonbright; would you agree with that?

MR. WILLIAMS:  Yes.

DR. HIGGIN:  Thank you.  So then let's just go to -- we're nearly there.  Look at page, the next page, page 44.  There's just a couple on there that we need to deal with.

You've just answered the first one, if you look at the bullets at the top of the page, page 10 of the guidelines.  You just covered the revenue requirement.  That's been dealt with.

My question then is:  Okay, what about the other piece of the revenue requirement?  Have you got any of that?

The next bullet?

MR. WILLIAMS:  Just so we're clear, can you read the --

DR. HIGGIN:  Yes.  The next bullet says:

"Calculation of revenue requirement offsets associated with each incremental non-discretionary project..."

That is a bit of a sic:

"... due to revenue to be generated through other means, e.g. customer contributions in aid of construction."

Have you got any of that?

[Witness panel confers]


MS. CHEAH:  Yes, we do.

DR. HIGGIN:  So can you give me a ballpark number or take an undertaking to tell me how much there is in each of the ICM years?

MS. CHEAH:  We actually have -- I believe that is presented in our evidence, if you can just give me one minute.

DR. HIGGIN:  Yes.  Okay.  Thank you.

[Witness panel confers]


DR. HIGGIN:  I don't know, Mr. Chair, whether you want to go through this routine or you would take an undertaking, I'm happy.

MR. QUESNELLE:  If it's not readily available and an undertaking is fine with you, Dr. Higgin.

DR. HIGGIN:  Yes, I think so, if you could just do that.  And then the only --


MR. MILLAR:  J5 --


DR. HIGGIN:  -- corollary question -- sorry, undertaking.  Sorry.

MR. MILLAR:  Yes.  J5.2.
UNDERTAKING NO. J5.2:   to PROVIDE ESTIMATE OF REVENUE REQUIREMENT OFFSETS FOR EACH ICM YEAR.

DR. HIGGIN:  The only corollary question then is:  How is that netted out against the revenue requirement that you calculated related to the capital and the capital recovery?  How is it netted out?

MR. QUESNELLE:  Okay.  Thank you.  I think that undertaken is taken.

DR. HIGGIN:  This is the corollary question.

MR. QUESNELLE:  I'm sorry.  You wanted to...

DR. HIGGIN:  Yes.  I'm waiting for the --


MR. QUESNELLE:  Are you adding that to the undertaking, or not?

DR. HIGGIN:  Yes, I'm fine, I'm sorry.  If you would like to add that to -- as an explanation to the undertaking, that's very fine.

What I'm longing for, I want to know what the quantitative adjustment to the revenue requirement is for the -- we'll call them, in general, offsets, but includes customer contributions, but not limited to customer contributions, okay?  Thank you.

So the last one I want to go to -- and it will be very quick, because Mr. Shepherd has already plowed this piece of ground this morning, and it's section 2.2.7.  That is page 10 on 44 of the compendium.

So he took you through this section, and I only have one question that is left leaving me a little puzzled, and that is that -- that is this, that in your application, CWIP for years other than the base year is treated how?

How do you treat CWIP?

[Witness panel confers]

MR. WILLIAMS:  The pre-2012 CWIP, the value of those assets at the beginning of 2012 are not reflected in the ICM application based on spend.

DR. HIGGIN:  Can I stop you there?  I've heard that testimony this morning.  I didn't want to -- how are you treating CWIP for the rest of the ICM term?  Are you recording it in this account, in the CWIP account, and then when you -- when do you transfer it to 1508 and recognize it as an in-service addition, and that is an addition to rate base?  Just give me a little bit how that is done, please.  Is it the beginning of the year?  Is it the average -- you know, just how is it done?  How does it work?

MR. SEAL:  Dr. Higgin, I will explain my understanding of the ICM accounting treatment.

DR. HIGGIN:  Yes, please.

MR. SEAL:  I hope it answers your question.

My understanding of the working of this account 1508 variance account is we will book to that account amounts related to the ICM, approved ICM amounts that we actually spend when they go in service.  Any CWIP amounts related to approved ICM spend stay out of this account until they go into service.

So upon them going into service, those amounts will go in this deferral account.  That is my understanding of how it will work.  We don't forecast and put an amount in this account on a forecast basis, only as an as-we-spend-it basis.

DR. HIGGIN:  Does that happen at the beginning of the year, throughout the year, monthly?  How does it happen?

MR. SEAL:  My understanding is it will happen as it occurs.

So as the project closes to -- the ICM approved project closes, it will be recorded to that account.

DR. HIGGIN:  So that could be during the year, then, over the year?

MR. SEAL:  That's my understanding.

DR. HIGGIN:  Thank you.  I just wanted to understand how that treatment works.  Okay, thank you.

MS. SPOEL:  Mr. Seal, can I just ask a question?  You referred to projects, but I assume what you mean is a piece of work, like a job, because your projects consist of a number of discrete segments and jobs, and so on.  So you're not suggesting that the entire -- like, let's say all of the rear yard conversions that you have included, as you complete each one in a neighbourhood or whatever the little area is, you would then -- it would then go into account 1508?

MR. SEAL:  I'm not an accountant, but that is my understanding of how --


MS. SPOEL:  As a piece of work is done, let's say the old stuff is taken down and the new cables are built, it's re-energized and it is done, in effect.

MR. SEAL:  It would go in there under accounting rules, however accounting rules are --


MS. SPOEL:  But each segment or job as opposed to each project?

MR. SEAL:  That's my understanding.

MS. SPOEL:  Okay, thank you.  I just wanted to clarify that.

DR. HIGGIN:  Okay, thank you.

I am going to now move on just to how -- the calculation of revenue requirements by different methods that you've got in evidence, and what I would like to start with is the, quote, "standard method", but before we go there, just to agree with me whether we're looking at three methods or four methods for calculating revenue requirement.

Can we just understand?  In your evidence, there's the standard method and the alternative method, okay -- sorry, three methods, and now I will call it the Mr. Williams', sorry, method.

So have we all three on the table at the moment, because I don't want to cover particularly old alternative method if it is no longer on the table.

[Witness panel confers]

MR. WILLIAMS:  There is the based on spend, based on the ICM framework with the threshold, with the deadband.

DR. HIGGIN:  That's the standard method?

MR. WILLIAMS:  That's the standard method.

DR. HIGGIN:  Yes.

MR. WILLIAMS:  There is, in THESL's application, what I would characterize as a rate mitigation alternative with respect to the half-year rule and the removal of the deadband.  That is an alternative.

The other framework that I presented was really I just want -- it was a look at Toronto Hydro's net fixed assets over the period, and it was not characterized as an alternative ICM framework.

I would be pleased to present, to discuss, take an undertaking to explain how that could be basically modified, and then converted to an ICM framework that would be consistent with the application of the threshold and all of that, but I just want to be clear that the -- it was actually K4.3 was a look at Toronto Hydro's net fixed assets.

And as I said, I would be -- if it would help the Board, I would be pleased to walk through it, but that is not -- that could be a third method, but it would be a modification of this, Dr. Higgin.

DR. HIGGIN:  Well, I think just to comment, I think if that is the case, I think time has passed by introducing new evidence at that step, at that level.

We will take it what it is, as an illustration as it was called yesterday.  And I will try only to cover a couple of points on that, okay?

So then I am going to go to the first of the methods, and that is the standard method, and I'm just going to recap a few things that are part of that standard method.

So to assist in doing that, I would like to have -- I think Mr. Seal has still got it up there -- E1.1.  Look at 2012, Mr. Seal.  It doesn't really matter, but we will look at E1.1.

That is tab 4, E1.1, and it is titled -- the work sheet we're looking at is page 12, and it is the one that is titled, "Incremental Capital Adjustment".  I think it is up on the screen in a minute.  There we go.  Thank you.

So I just wanted to go through this and pick up a few points to understand the methodology and so on.

So the first thing, just to note, is that, Mr. Seal, I think you said on the top line there the revenue requirement was 525.  It says here 533.5.  I think you quoted that this morning, is that correct, or is this different to what you were intending when you said "525"?

MR. SEAL:  I suspect the number I quoted this morning may have excluded the transformer allowance, and that may account for the difference, but I believe it is the same basis.

DR. HIGGIN:  Okay.  So the number we should be looking at for the existing revenue requirement is this number?

I don't want to put you on the spot, so just either take an undertaking or get back to me after the break, because I am worried about the time.

MR. SEAL:  That's fair enough, Dr. Higgin.  And my recollection in the use of these models, that value -- and frankly, I'm not sure where that value comes from, but my understanding is it doesn't get used in any of the calculations that follow.

DR. HIGGIN:  No, it doesn't.  No.  Okay.

All right.  So that was just because I remembered you had given a number this morning.  I just wanted the record to be clear on what the right number was.

So let's move on and quickly look at the top box there, and it says, after that, "Return on rate base."  Okay?

So quickly, can you tell me what rate base -- I think you started into this earlier.  What is that rate base that's used for this purpose?

Then just define what it is and in a minute we will relate it to one of the new exits.  So what is that rate base?

MR. SEAL:  So that rate base in this calculation is line D, I believe, or the line that is labelled "D"?

DR. HIGGIN:  Yes.

MR. SEAL:  So it is the incremental cap-ex, less the depreciation expense.

DR. HIGGIN:  Right.

MR. SEAL:  That is the rate base.

DR. HIGGIN:  So net fixed assets, right?  And is it average net fixed assets?

MR. SEAL:  It's the total -- again, because our standard model uses spend, it is the capital spend.

DR. HIGGIN:  Okay.  Well, we're at a bit of cross-purposes, then.

Can you look at the threshold calculation, please?  That's 2.1, E2.1.

MR. SEAL:  Or E1.1, page 10.  Either one.

DR. HIGGIN:  I've got 2.1.

MR. SEAL:  They're both the same.

DR. HIGGIN:  It's the same?  Is it?  Is that the same?

MR. SEAL:  They are the same, yes.

DR. HIGGIN:  I thought so, yes.

So here is the rate base, right?

MR. SEAL:  Sorry, Dr. Higgin.  This is total rate base in 2011.

DR. HIGGIN:  Yes.

MR. SEAL:  The incremental capital adjustment is calculating the rate base for the incremental capital adder, so it is only the incremental capital that is used in this calculation.

DR. HIGGIN:  Okay.

MR. SEAL:  On page 12.

DR. HIGGIN:  Right.  So it's the one --


MR. SEAL:  And that corresponds -- that corresponds to -- you can see that number, which comes from tab 4, schedule E1.2, which takes our total capital spend and subtracts the threshold value.

DR. HIGGIN:  Yes.  Okay.

So that's how you calculated the rate base for -- in the standard method?  Okay.

MR. SEAL:  For the calculation of the ICM adder.

DR. HIGGIN:  Right.


MR. SEAL:  Again, just using the Board's models as the way they work.

DR. HIGGIN:  Yes, I know.

Now, what you've used and Mr. Williams has used is 2011 average net fixed assets -- that's 2001.5 -- as being the net fixed assets.

So if you look at that -- and it is in K4.3.

MR. WILLIAMS:  That's up on the screen?

DR. HIGGIN:  Mm-hmm.  So that's what you've used, and that corresponds to the threshold test amount; correct?  Mr. Seal?  The threshold test amount has average net fixed assets 2011 at that amount, and that's number E.

[Witness panel confers]


MR. SEAL:  Yes, that does correspond.

DR. HIGGIN:  Right.  And then to that, in order to get rate base, which comes down lower, okay -- the rate base is listed at line G for the threshold test to 2011 -- you add 296.7 of working capital; correct?

MR. SEAL:  Correct.

DR. HIGGIN:  Thank you.

So I would like now to just go to a couple of the numbers, quickly.

This number, 101.7, you've just said that's THESL's cap-ex spend above the threshold.

Now, what's the new number?  That's 110, according to K4.3; what is the new number?  Is it still 101, or is it different?  Internal consistency.

[Witness panel confers]


DR. HIGGIN:  I'm sorry this is taking so long, Mr. Chair.  I'm just...

MR. WILLIAMS:  The information in K4.3 reflects capital spending of 283 million for 2012, and that reflects the BXX, I believe it is, on the list, that is the engineering capital that Ms. Cheah talked about.

DR. HIGGIN:  So that's been added to the 101; is that what you're saying?

MR. WILLIAMS:  Yes.  And if you took that off, it should match.  Yes.

DR. HIGGIN:  The two would match?

MR. WILLIAMS:  Yes.

DR. HIGGIN:  Correct?

MR. SEAL:  That's correct.  These sheets were filed October 31st, and the correction we made for the 8.3 million was subsequent to that.

DR. HIGGIN:  Okay.  So let's go back and quickly look at the bottom line here.

The bottom box is called:  "Incremental revenue requirement calculation."  Do you have that?  This is on, just to go back, E1.1.

MR. SEAL:  Yes, I have that.

DR. HIGGIN:  Okay.  So we've been through the components to generate that with Mr. Williams.

Then the number here is 10.076 million?

MR. SEAL:  Correct.

DR. HIGGIN:  So how does that correspond to the number in K4.3 of 11.2?  It doesn't, does it, because some of the components have been added in, right?

[Witness panel confers]


MR. WILLIAMS:  As I said -- well, firstly, the capital is slightly higher, which reflects the engineering capital.

And in the example that was given, K4.3, that was using an approximate capital recovery factor, as I said, of 10 percent.

And I indicated at the time, when I gave that number, that it moves around a little bit, but not very much, but the actual number could be slightly different than that.

DR. HIGGIN:  So I just want to know what your 2012 revenue requirement is.  Is it 10-point-whatever, or is it 11.2?  That's all, a simple question.

MR. SEAL:  We have not updated the Board's ICM models for the extra eight million.

DR. HIGGIN:  Okay.

MR. SEAL:  So I don't have the specific calculations the way it's been calculated here, but I think, as shown in K4.3, it's around $11 million.

I expect the $8 million dollars -- the $8 million would increase this 10.076 by approximately 800,000.

DR. HIGGIN:  Yes.  Okay.  So when does THESL intend to update K1.1 and the corresponding 2-point -- for 2013?  When?

MR. SEAL:  We had intended on updating that, I think, at the time of a draft rate order, to reflect all the decisions of the Board, including the total ICM spend and decisions on the -- all components of it.

DR. HIGGIN:  Okay.  Thank you.

Now, quickly moving on -- trying to keep my time in check here -- I would like to, then -- unfortunately I had a couple of questions about the alternative method, and I thought that that probably -- I was going to pass that by, but I am afraid I'm going to have to go there.

So I think we will we will try to be very efficient on that.  Okay.

So the alternative method, you had some questions with -- about that.  I just have to find my notes on that one now.  Just give me a minute.

Okay.  So you, I think, covered it slightly, Mr. McLorg.  I'll put you on the spot.

The key differences for the alternative method in evidence is -- can you summarize those points?  I won't do that.  Can you just summarize those key points?

MR. McLORG:  The key differences in our application relative to the Board's standard model are that the deadband factor of 20 percent or 0.2, which represents an amount of about -- I think it is $27 million or so in THESL's case, is removed from the equation, so to speak, or it is not considered when determining the amount of capital that attracts revenue requirement.

So it is not a deduction anymore.  The deadband is removed.  But the half-year rule is applied in circumstances where it wouldn't normally be under the standard model.

So just to recap, the deadband disallowance of capital is removed, but offsetting that is the application of the half-year rule to the capital in 2012 and 2013.  And because the deadband is a fixed amount, that stays the same regardless of the level of spending.  But as the level of approved capital increases, the effect of applying only the half-year rule to that capital instead of the full-year rule also increases.

And so the reduction in revenue requirement that is represented by the disallowance of the deadband amount is eventually offset, and then more than offset by the application of the half-year rule instead of the full-year rule to the capital.

DR. HIGGIN:  Okay, thank you.

Could you just turn up, then, tab 2, page 13, the updated version, and table 1 of that?

MR. McLORG:  Yes, we have that.

DR. HIGGIN:  Okay.  So what I would just like you to do is just put the context of what this exhibit shows, and then I have a couple of follow-up questions.

MR. McLORG:  There's essentially two parts to this table.  The top section depicts the revenue requirements for 2012 and 2013, and in total for those two years, under both the standard methodology and THESL's originally-filed alternative methodology.  And it shows that at the level of capital proposed, there's a difference of $22.32 million in revenue requirement as between the standard and the alternative, with the alternative being lower.

Then the balance of the table is simply a demonstration of the --


DR. HIGGIN:  Rate adders.

MR. McLORG:  -- rate adders.

DR. HIGGIN:  Yes.  We don't need to do that now.

What I would like to know is two things.  I think this morning you said that there would be updates required to this.  And so, for example, the cumulative -- I think now the number is 114, and the alternative, I don't know the number.

So what I would like you to do is simply update this with the latest information that you have for the revenue requirements only.  Do not go through and recalculate the
-- so could you give me an undertaking to do that?

MR. WILLIAMS:  Just to be clear, essentially the top three rows of that table?

DR. HIGGIN:  Yes, that's right.  Okay.

MR. MILLAR:  J5.3.
UNDERTAKING NO. J5.3:  TO UPDATE REVENUE REQUIREMENTS FIGURES FOR 2012 AND 2013 DEPICTED IN TOP THREE ROWS OF TABLE 1, TAB 2, PAGE 13 OF THE UPDATED VERSION OF THE MANAGER'S SUMMARY.

DR. HIGGIN:  Thank you.  So I am nearly there.  What I'm looking for now is another update, and this comes from Energy Probe Interrogatory Response 6.  That's tab 6C, schedule 7-6.

Okay?  So the topic here was rate base continuity.  That was the context of the questions.

And, first of all, the first part of the response, part (a) says that the concept of rate base is applicable only to cost of service rate applications and not rate applications made under the OEB's incentive regulation mechanism.

So I would like to ask -- have you changed your position on that or is that still the same case?  It is not relevant to ICM?

[Witness panel confers]

MR. WILLIAMS:  I think the word "rate base" in there, I mean, the calculation of the ICM adders reflects ICM additions which are related to net fixed assets.

DR. HIGGIN:  And the difference between net fixed assets and rate base is what?

MR. WILLIAMS:  Working capital allowance.

DR. HIGGIN:  Thank you.  And that's 12 percent; correct?  In your case, used as a proxy, you have 12 percent?

MR. WILLIAMS:  The working capital allowance is 12 percent, but it's not necessarily 12 percent of rate base.  It's 12 percent of spend, but it is 12 percent of something, yes.

DR. HIGGIN:  Of what?

MR. McLORG:  The cost of power and controllable expenses.

DR. HIGGIN:  Right.  So that is the only difference; correct?

MR. McLORG:  Between net fixed assets and rate base?

DR. HIGGIN:  Yes.

MR. McLORG:  That's correct.

DR. HIGGIN:  Thank you.  Now, let's look to part 2 of this.  That is part (b) and the table that you provided.

You won't be surprised to -- that I would like to see an update to this, okay?

So basically this is what I would like in terms of an update.  First of all, these are all numbers that were in your evidence or projections that you generated in response to the request; correct?

For example, the 2105.1 in the first column as the net fixed assets closing balance, you've used that several places in the evidence; correct?

MR. WILLIAMS:  That is correct.

DR. HIGGIN:  Okay.  So what I would like you to do is make a few modifications to do this.  First of all, on the line that says "additions" -- do you see that, that line?

MR. WILLIAMS:  Third row from the top?

DR. HIGGIN:  Yes.

MR. WILLIAMS:  Yes.

DR. HIGGIN:  I would like you to put in the latest information for 2012 and for 2013 and add a column all the way through for 2014 for using in-service additions.

Now, the one thing that we might not agree on on in-service additions is the 2011 CWIP.  So I was going to say leave that out.  You can make a note to that effect.  But leave out the 2011 CWIP, because, to my mind, that's still a matter for argument as to whether that should or should not be included.

So is that clear?  Is that a doable thing to do, to add that in?  And you will see that it calculates a rate base, and it has a working capital allowance and so on.  It should be a very quick -- you must have the spreadsheet already.

[Witness panel confers]

MR. WILLIAMS:  The numbers that you're asking for, Dr. Higgin, are actually in K4.3.

DR. HIGGIN:  That's what I think, and that was my next question, was to reconcile the chart with K4.3.  Thank you.  You have anticipated me as always, Mr. Todd.

MR. MILLAR:  So is there an undertaking necessary there?  Or is there --


DR. HIGGIN:  Yes.  Not yet.

So what I would like you now to do to correspond to K4.3 is to calculate the revenue requirement using your proxy factor.  Okay?  So that's the undertaking.

MR. MILLAR:  J5.4.
UNDERTAKING NO. J5.4:  TO CALCULATE REVENUE REQUIREMENT USING THESL'S PROXY FACTOR.

DR. HIGGIN:  Thank you.

MR. WILLIAMS:  Would it be helpful if we could put -- I want to make sure we understand your request.

DR. HIGGIN:  Yes.

MR. WILLIAMS:  So if we could just put 4.3 up again?  I just...

The additions from your request, you talked about the pre-2012 CWIP, you said there's still a question with respect to that, right?  Which is obviously subject -- the Board would have to make a decision or a determination on that.

Then we have the two rows that are called -- that are labelled:  "Additions from 2012 capital spending."

DR. HIGGIN:  Right.

MR. WILLIAMS:  And "Additions from 2013 capital spending."

DR. HIGGIN:  Correct.

MR. WILLIAMS:  Those are the two rows that you're asking about, to update the table that we just looked at?

DR. HIGGIN:  Yes.  The only, perhaps, addition is that your K4.3 has 2014, and this doesn't, and so I'm asking to add a column for 2014.

MR. WILLIAMS:  For 2014?  Yes, as is shown here?

DR. HIGGIN:  Yes, please.

MR. WILLIAMS:  Right.  And the capital for the -- you said capital recovery factor or the 10 percent?

DR. HIGGIN:  Yes.  Just use your proxy number rather than trying to use the real number.

MR. WILLIAMS:  And are you -- you're looking to essentially take the threshold off of the additions?

DR. HIGGIN:  Now, that's the next question that I was going to then ask, if you can provide a version where you would take out not the threshold, no, but the deadband, the 20 percent.

So that of the ISAs, 20 percent would be considered deadband.


The reason for that is that, in my view, simply put, the depreciation is here and that is nearly the threshold.  There's some puts and takes to that.

And then -- but the thing that is missing from K4.3 is the deadband; there is no provision in 4.3 for a deadband concept.  So I'm asking you now to provide a version where you put in a deadband.

MR. WILLIAMS:  Mm-hmm.

DR. HIGGIN:  Okay?  Is that clear?

MR. WILLIAMS:  I believe we understand the request.  This -- if you looked at this 4.3 that is on the screen now, the rows, and reading sort of the Excel rows, 12 through 20, those rows cover depreciation, there's three rows for depreciation, and there are three rows for the change in net fixed assets and the closing.

One approach is essentially to replace those rows with the threshold as determined by the Board, with or without the deadband as determined by the Board.

You're asking about it in terms of -- to take the -- admittedly, the deadband is not shown explicitly here.

DR. HIGGIN:  But to do that, you would have to adjust all of the depreciation, as well, because the depreciation is part of the threshold.

MR. WILLIAMS:  The depreciation, per the Board's framework, the depreciation is based on the depreciation in the rebasing year, which is shown in -- which was -- we just went through those calculations in terms of how that threshold is set, yes.

DR. HIGGIN:  That's why I wasn't asking to take out the -- all of the threshold.  Just put the deadband in.  I just want to see what it looks lie.

MR. WILLIAMS:  Okay.

DR. HIGGIN:  Thank you.

MR. QUESNELLE:  Okay.

DR. HIGGIN:  So that's another undertaking, or you can use it 2A and B, whichever you wish.

MR. MILLAR:  Why don't we give it -- it seems separate enough that we can give it a new undertaking.

DR. HIGGIN:  Okay.

MR. MIOLLAR:  J5.5.
UNDERTAKING NO. J5.5:  to PROVIDE DEPRECIATION CALCULATION INCLUDING DEADBAND.

DR. HIGGIN:  Okay.  I am very conscious of the time and I am going to try to wrap this up pretty quickly.

So the only other undertaking I would like you to do is, if you could turn up TCQR tab 7, 2-12, which is an EP interrogatory or undertaking.

I'm looking at the summary table.  Keep going.  There we are.

So all I'm asking for you, if you would do for me, just update that table as needed to reflect the latest evidence, and very importantly, put in a column for K4.3 methodology.  So I don't know what all updates would be required, but on a best efforts basis, try to -- if you can't break it down by rate class even, I would accept just the bottom lines.  Bur if you can, all the better.

So if you could update that, that would be very helpful.

MR. SEAL:  We will undertake that on a best-efforts.

DR. HIGGIN:  Thank you.

MR. MILLAR:  J5.6.
UNDERTAKING NO. J5.6:  to UPDATE SUMMARY TABLE AT TCQR TAB 7, 2-12

DR. HIGGIN:  Now, I'm trying to wrap up here.  Basically I'm going to move to the last area, which is basically the true-up.  And I think you've had quite a bit of discussion with Mr. Shepherd, and all I'm going to do is to express some concerns that we have about that, so they're at least on the record, and you can have a chance to comment on those particular concerns on the record.  So that's what I'm going to do.

So to help us there, what I would like to do is, if you could turn up tab 6G, Exhibit 7-53, and let's try to go down to the response, and that is a good place to stop.

And so just by segue coming into this, we've had some problems with true-ups on smart meters, which have been the result of perhaps not thinking through some aspects of it, and I won't go any further because this is not the topic here.

So we're quite concerned that this particular ICM -- not only for you, but for everybody -- is going to need to be -- have a more detailed calculation for true-ups.

For example, if the project portfolio changes, then one of the assumptions in calculating revenue requirements is the average depreciation rate, for example.  There's just one example.

And so it is not a simple method of just saying:  We collected this much money and we should have collected this much money.  It's much more complex and detailed.

So what I would like you to give me your views on where -- how far your thinking has gone, in terms of dealing with this issue.  Could you give me some of those views?

I know it is late, so I would be happy if you want to express them in a written undertaking.  That would equally be acceptable.

So I don't want to put the panel on the spot, and the hour is late.

MR. McLORG:  We will accept that undertaking, Dr. Higgin.

DR. HIGGIN:  Okay.

MR. QUESNELLE:  Thank you.

MR. MILLAR:  J5.7.
UNDERTAKING NO. J5.7:  TO PROVIDE VIEWS ON CALCULATING TRUE-UPS

DR. HIGGIN:  So thank you very much, panel, and Board.  I nearly made it; close in terms of time.  So thank you again.

MR. QUESNELLE:  Thank you, Dr. Higgin.

MS. GIRVAN:  Sorry, could I just interject on the last undertaking, because it is something I am very interested in, as well?

I think what we need Toronto Hydro to do is really put some meat on the bones in terms of their proposal for a true-up, and whether they do it through the undertaking or even in their argument in-chief, because to me it's something that the Board has to decide.  And I think that the clearer we are in terms of what they are proposing, then the better in terms of our ability to comment on it.

So just encouraging them to put some -- lots of specifics in that undertaking request.

MR. QUESNELLE:  Well, thank you, Ms. Girvan.  It does go to an area which the Board is very interested in and -- but I guess what we're -- what we have before us now is a proposal, and it's been stated -- reiterated a few times today, a proposal from Toronto Hydro to work with Board Staff and intervenors to work something out.

So is this the first lob at that?  I'm not sure how to characterize what's being asked for here and what we will do with it as a Board, except that it is setting up something I suppose you will address in your argument in-chief and we will see how it argues through.

But if there is a -- well, it is just that.  We have a proposal, and I suppose we will hear submissions on whether or not the Board should accept that proposal or not.

I take the proposal as part and parcel of the application, and we're not -- from a -- you know, this Panel is not seized of a policy matter here in launching into a new area.

We have -- what we have is the policy as it stands now.  There's a perception on behalf of the applicant that there may be merit in fleshing this out in a certain fashion, but I think this Panel accepts that as part of the application and would expect that part of the application to be argued much like everything else.  Is that fair, Mr. Cass?  Do you have any comment on that?

MR. CASS:  I think that is very much in line with what Toronto Hydro has presented and its thinking, as well, Mr. Chair.  Thank you.

MR. QUESNELLE:  So the last undertaking is a little bit different in nature.  I think it will be helpful, but it establishes a context, I think, Dr. Higgin, if that is a good way to characterize it.

DR. HIGGIN:  Really just to provide where my thinking is, and that is if you do not record and track the right information upfront, you're in big trouble three years from now.  And that's -- never mind how you deal with that information.  It is mostly to do with the recording and tracking of everything.

And if you don't do that, as happened in smart meters, you will end up in a greatly -- a very difficult position.

MR. QUESNELLE:  Thank you, Dr. Higgin.

MS. GIRVAN:  Sorry, I am just going to add, having what you have said, Mr. Chair, that even if Toronto Hydro's proposal is to work with intervenors and Board Staff on something, maybe they could even flesh out that proposal.  So how would that process work?  How would the Board grant approval ultimately of the mechanics of anything that came out of that?

I mean, it seems to me there is -- it could become quite complicated.

MR. QUESNELLE:  Lay out the mechanics of the proposal?

MS. GIRVAN:  Yes.

MR. QUESNELLE:  Thanks, Ms. Girvan.  All right.  I'm just looking.  Mr. Brett, are you up next?  What's your time frame, again?

MR. BRETT:  Excuse me, I said up to one hour.

MR. QUESNELLE:  Do you want to take a short break?

Ms. Girvan, what is your -- do you have?

MR. GIBBONS:  I said I would be about 15 minutes.

MR. QUESNELLE:  Do you want to go now perhaps, Ms. Girvan, go now, and then we will take the break, and then we will continue with Mr. Brett and Mr. Millar.

MS GIRVAN:  Thank you.  I do have a compendium I am just handing out.  It is just exhibits from the filing.

MR. QUESNELLE:  Thank you.

MS. GIRVAN:  Nothing new.

While Mr. Rubenstein is doing that, I will say that Mr. Janigan couldn't be here today on behalf of VECC, and he had some questions, but I believe those have been covered off by Mr. Shepherd, so...

MR. QUESNELLE:  Thank you.

MR. MILLAR:  This will be Exhibit K5.1, the compendium of materials from CCC for panel number 3.
EXHIBIT NO. K5.1:  cross-examination COMPENDIUM FROM CCC FOR PANEL 3.
Cross-examination by Ms. Girvan:


MS. GIRVAN:  Thank you.  I would first like to go to page 1 of the compendium, and this is an interrogatory that we asked.  And in that interrogatory we were looking for three categories of historical information, and it was the capital expenditures as filed by Toronto Hydro, Board-approved and actual.

In the original answer, the as-filed category wasn't provided, but we did get that through an undertaking response from the technical conference, and that can be found at page 5.

So first what I would like to do is just go through for each of the years 2008, 2009, 2010 and 2011, and I want to compare what was filed, which is on page 5 of the compendium, versus what Toronto Hydro actually spent.

So in 2008, what was filed was $294.4 million, and was -- what was actually spent was $205.7 million.  Again, in 2009, the as-filed number was 301.5, and the actual number was 241.7.  And for 2010, the as-filed number was 423.6, and the actual number was 381.1.  For 2011, the as-filed was 498, and the actual was 445.5.

So, panel, do you see those numbers?

MR. McLORG:  Yes, we do.

MS. GIRVAN:  Okay.  So would you agree with me, looking at this historical pattern, that Toronto Hydro has, relative to its forecast of capital expenditures, underspent in each of those years?

MR. McLORG:  Ms. Girvan, the first distinction that we would draw is that the comparison is between the as-filed numbers and the actual numbers, and the actual numbers are certainly a function of what the Board approved.

In our original response, we generally indicated that we don't have Board-approved numbers for each of these line items individually, because the Board hasn't been in the habit of making or rendering an approval at that level of detail.

But certainly at the total capital expenditures level, I'm sure that the approved numbers would be very much closer to the actual.

MS. GIRVAN:  Okay.  But I guess my point is really that you come into the Board, you make your request for what you feel are, and we've heard through the past four or five years, very necessary capital expenditures in order to build and reinforce your infrastructure.

So all I'm saying is that there is a significant difference between each of those, what you spent in those years versus what you told the Board initially that you needed to spend.  That's my only point.

MR. McLORG:  I think that the only additional point I would make in response to that is that it's clearly the case that THESL has gone through a process of intensified scrutiny, under our understanding of the ICM criteria, to produce the request that is now before the Board, and that it is in character, unlike requests that THESL has made in the past which were made in a different regulatory context.

MS. GIRVAN:  I think you will agree with me in the past you did make a case before the Board or you just -- you applied to the Board saying that these expenditures were required, and I just want to make that distinction.

We can move on.  So if you can turn now to page 4 of the compendium.  Sorry, not page 4.  Page 6.  Thank you.

So, again, this is sort of in this context of your applications in previous years where you did tell the Board that you needed to make necessary expenditures and you needed the funding for those expenditures.

So, again, my question is:  With respect to both 2010 and 2011, given that THESL was, in its original evidence, saying these expenditures were required, I just wondered why you actually settled in each of those years for substantially less than what you were applying for.

MR. McLORG:  I wonder --


MR. CASS:  There is a concern here, Mr. Chair, about what went into the elements of the settlement, and I'm not sure if the witnesses can answer the question without getting into that area.

MR. QUESNELLE:  Well, I was wondering myself what was on the outside of that, you know, restriction on any kind of exposure to what the settlement agreements were based on and what drove the settlement.

Is there another way you can get at that, Ms. Girvan?

MS. GIRVAN:  Yes.  I guess the other way I would get at it is that we've heard Mr. McLorg say throughout this particular case it is all about funding.  So it is funding capital expenditures.

And I guess my question is really -- it looks to me like in these years they felt they needed capital expenditures, but in effect they gave up.  In some respects they gave up funding.  If they felt it was really required, I'm just not sure why they gave it up, but I can move on if you want.  I can leave it to argument.

So if you move, then, to page 10 and 11 of my compendium, this goes back to the schedules that were filed, I think, on December 6th that we spoke to this morning.

And I'm still somewhat confused with respect to page 10 and 11, what Toronto Hydro is really proposing.  And I guess it's still not clear to me, even though we've heard some discussion about this already today.

MR. WILLIAMS:  Your page 10, which is -- I guess it's the K4.3, is the THESL application based on spend.

The second page, if we could go to that, was a look at Toronto Hydro's unfunded net fixed assets over the period.

If you wished to look at this framework, look at -- if you wish to use something along these lines as an ICM framework, if I could make a suggestion -- if I could make a suggestion, the rows starting with depreciation, pre- 2012 asset base, all the way down to less net fixed assets funded through rates, if you wanted to look at this framework as an ICM framework, those six rows or six sets of numbers could be replaced by the threshold as determined under the ICM framework.

MS. GIRVAN:  Okay.  I guess really my question is more at a high level.

Which of these proposals is Toronto Hydro adopting as its request before the Board in this case?  Or is it either of these?

MR. WILLIAMS:  The request is based on spend, as per THESL's interpretation of the ICM framework.

MS. GIRVAN:  So it's on page 10, or page 1 of K4.3?

MR. WILLIAMS:  Yes.

MS. GIRVAN:  Okay.  So that's the request and that's what you're seeking from the Board?

MR. WILLIAMS:  Yes.

MS. GIRVAN:  Okay.  That's helpful.

Now, just so I understand, Mr. McLorg, you had said earlier it's not about financing, it's about funding; is that correct?

MR. McLORG:  That's correct.

MS. GIRVAN:  Okay.  So I'm just trying to understand, if you stay on page 10 of the compendium, the $114 million, in effect what you're saying is you want that amount in revenue over those three years?

MR. McLORG:  On this formula for revenue attraction for assets that are invested in, that's the number that comes out, yes.

MS. GIRVAN:  So you're not as concerned about the timing of the funding as much as that's the funding that you want?

MR. McLORG:  Well, funding for investments does have to be reasonably timely, but it's -- it is the case that in the regulated electricity distributor context, the funding for investments usually comes after the initial investment is made.

Is that what you were getting at?

MS. GIRVAN:  Yeah.  I guess -- it just seems to me I heard you say earlier that it's not so much about the timing of the funding, it is getting that funding.

MR. McLORG:  I --

MS. GIRVAN:  Some assurance from the Board that you can recover that $114 million.

MR. McLORG:  I think that to put -- to rotate the question slightly, it is of paramount importance to Toronto Hydro that it obtain the Board's ruling and approval for the ICM projects that it has proposed.  And with that approval, we can be confident in arranging our resources and arranging financing and so on, in order to execute that investment program.

It is certainly not a secondary matter to us, but it's a separable matter that the funding that corresponds to the costs of those investments be available to THESL in a reasonably timely way.

MS. GIRVAN:  Okay.  Thank you.

Could you turn to page 12 of the compendium, please?

MR. QUESNELLE:  Ms. Girvan, could I ask Mr. McLorg to just to add a little bit to the last answer he gave you?

MS. GIRVAN:  Sure.

MR. QUESNELLE:  What's a reasonable time frame that you would expect the funding to follow the approval of the underpinning projects?

MR. McLORG:  In the normal course, Mr. Quesnelle, I think the funding is not quite synchronized with the incurrence of the cost, but it's usually within the same year.

The rate year is delayed from the cost year, so to speak, by four months.

In the ICM context, we're talking about adders, which will eventually be trued up and reconciled.  And certainly in our view, if we could have implementation of those adders for May 1, 2013, it would certainly improve our ability to execute the work and raise financing, and all of that kind of thing.

MR. QUESNELLE:  Thank you.

MS. GIRVAN:  Okay.  If you could please turn to page 12 of the compendium?

MR. McLORG:  We have that.

MS. GIRVAN:  Okay.  And this is just a schedule setting out the rate impacts and the bill impacts for your proposal.

I just want to be clear.  When you go back to what I understand is your proposal -- which is back on page 10 of the compendium, again -- which is the $114.2 million that you're requesting, I just wondered if this particular schedule is consistent with that.

So in effect, the change, 2012 over 2011, is a distribution rate increase of 6.2 percent; is that what flows from your as-filed proposal?

MR. SEAL:  Ms. Girvan, this schedule is consistent with the 114 million.  And let me explain what is in those lines.

So the distribution, including rate riders, the 2012 interim rates reflects the rates that are in place today.  So the -- essentially unchanged from 2011.

MS. GIRVAN:  So is that the $11 million?

MR. SEAL:  No.  In fact, the 2012 rates that are shown here do not include any ICM or PCI components.  They're the interim rates that are in place today.

The $1.83 increase that you see for 2012 over 2011 is strictly as a result of certain rate riders ending at the end of 2011.

And then the 2013 does reflect our proposal for the 2012 and 2013 capital spend, as we filed.

And those numbers that are in that $4.04 increase, the ICM components of that are essentially in 2012 what I call a half-cup of coffee or 86 cents.  And related to 2013, a cup of coffee, the $2.27.

So those are the adders in 2013, as we proposed them.

And just -- the Chair was asking a question earlier today about the distribution portion of rates.  And at the break, I did try to go back and get a bit of history on our distribution bill.

And the current distribution, pure distribution portion -- excluding any rate riders -- currently is $30.41 on a residential customer's bill.  And in 2005 it was $27.48.  So over that period, I mentioned that as it flat.  It has gone up by approximately $3.00 over that period.

MS. GIRVAN:  Okay, thank you.  And I just had one other line of questions.  So from what I understand, what you propose to do is you propose to have an effective date of June 1st, 2012.  And you're not going back and looking at consumption patterns over that and charging customers on the basis of their actual consumption over that period.  Am I correct about that?

MR. SEAL:  That is correct.  Our proposal has the implementation of the ICM rate adders beginning in May 1st, 2013.  They will cover the 2012 approved ICM spending, as well as the 2013 approved spending.

And, in addition, the -- what we're calling the foregone revenue for the IRM portion, calculated from June 1st 2012 to April 30th, 2013, we have calculated what that amount is based on historical billing units and are proposing to recover that, then, over a two-year period beginning May 1st, 2013.

MS. GIRVAN:  So have you thought about how you intend to communicate this with your customers, communicate to your customers about this, because, in effect, what you're really doing is you're saying, We should have had rates, these particular rates, including the ICM adder and the IRM adjustment.

Those should have been in place in June 1st, 2012, but they aren't for various reasons, whether it is, you know, the fact that there was some delay and you had an appeal and a motion before the Board and the court, or that you had to do an update for your -- there is all sort of reasons why we are here today versus, you know, six or eight months ago.

Having said that, in effect, that's what you're doing.  So you're really saying, We should have had the rates in place June 1st, 2012.  That foregone revenue, we're going to collect it.  We couldn't collect it over that period, but we're still going to collect it from the same customers over the prospective period.

I just wondered if you had thought at all about how you intend to communicate that your customers.

MR. SEAL:  I have not had discussions yet with our customer communications people, but I can tell you that this isn't something new for us.

We have in the past had circumstances where we're implementing rates after a period when they are effective.  We have had foregone revenue issues before where we've had to collect foregone revenue in a rate rider.

So we have communicated these things, these types of occurrences, to customers in the past.  We do have communication with our large volume customers where we do talk with them one on one and tell them what's in the rates and what's coming.  And typically for our residential customers, general service customers, we do work on bill inserts and on web communication materials that explain these.

MS. GIRVAN:  So could you undertake to provide me with some idea as to how you plan to communicate this particular adjustment to your customers?

MR. CASS:  Mr. Chair, I think I would say that Toronto Hydro would be in the Board's hands on that.  Would the Board feel that that is something that would be helpful to its decision on the ICM application?

MR. QUESNELLE:  Ms. Girvan, as much as obviously the Board would be interested in how that gets communicated, I don't know that it would have a determinative factor -- be a determining factor in establishing the quantum.

I think the Board has its usual considerations, and it will be considering, you know, your contributions in the arguments, but the method in which it plans on communicating the outcome of this Board's decision, first of all, it doesn't know what our decision is going to be, so I think it may be both premature and also not something that would be a determinative factor.

MS. GIRVAN:  The Board would be open for suggestions certainly from parties about how --


MR. QUESNELLE:  It is something you could enter into in your argument.

MS. GIRVAN:  Okay, thank you very much.  Those are my questions.

MR. QUESNELLE:  Thank you, Ms. Girvan.

With that, let's take a break and return at 25 to 4:00, and, Mr. Brett, you will be up then, and then followed by Mr. Millar.  Thank you.

--- Recess taken at 3:15 p.m.

--- On resuming at 3:37 p.m.

MR. QUESNELLE:  Thank you.  Please be seated.

Mr. Cass, you have any preliminary matters?
Preliminary Matters:


MR. CASS:  Yes, Mr. Chair.  I said that I would report back after the break about the request for an update of -- I think it is called form K2, and an update can be provided.

MR. QUESNELLE:  Great.  Thank you very much.  I don't know if we had an undertaking for that or not, Mr. Millar?

MR. MILLAR:  No, I don't believe we -- I don't believe we did.  So why don't we give it one now?  It will be J5.8.
UNDERTAKING NO. J5.8:  to PROVIDE UPDATED FORM K2.

MR. MILLAR:  While we're on this topic, Mr. Rubenstein reminds me that -- you will recall the extended discussion yesterday about some information to be provided by Toronto Hydro on historic spend versus the spend in the application, a lengthy discussion about going broad or going deep.  And I think finally the Board decided going broad on everything, and then digging down on a single project.

I don't think we ever gave that an undertaking number.  I'm not sure we have to, if the company's content with what they heard and that they understand it.

And I would be very hesitant to try and summarize the discussion on those 50 pages into a simple undertaking.  So I am in your hands, Mr. Chair, but I did -- Mr. Rubenstein noted that it had not actually been given an undertaking number.

MR. QUESNELLE:  Mr. Cass?

MR. CASS:  In fact, Mr. Chair, I thought it was more in the nature of a Board ruling.  The Board gave the ruling as to what it wished to have provided, and I believe that work has started in accordance with the Board's ruling.


MR. MILLAR:  That is certainly satisfactory from my point of view.  I just didn't want it overlooked.

MR. QUESNELLE:  Is it satisfactory to you, Mr. Rubenstein?

MR. RUBENSTEIN:  A Board ruling is clearly more favourable than an undertaking.

[Laughter]


MR. QUESNELLE:  Thank you.  I think the transcript is clear as to what the Board's expectations were, and your client's commitment to it, Mr. Cass.  Thank you.

Okay.  With that, Mr. Brett?
Cross-Examination by Mr. Brett:

MR. BRETT:  Thank you, Mr. Chair, panel.  I did -- good afternoon, panel.  I brought a compendium up here.  It is all materials from the evidence, very brief, except for the last item, number 6, which I don't intend to refer to in any event.  So we can forget about number 6.

So everything here is just material that's already in evidence.

Just before I turn to it, I wanted to just follow up briefly with Ms. Girvan's last set of comments.  I think she was addressing schedules -- page 12 of her compendium.

Now, you may not need to put that back up but, Mr. Seal, I wanted to ask you:  In that document, you showed a monthly bill for 2011 for -- this is residential now -- for distribution only, including rate riders, of $29.50.

Do you remember that?

MR. SEAL:  Yes.

MR. BRETT:  A $31.33 2012 interim rate.  And my question was -- and you mentioned the reason why there was the change in 2012, since none of the material we're discussing here is proposed to be collected beginning May 1st, 2012, is that there were some riders that expired.

I guess these would be riders that expired that had the impact of lowering the rate; is that right?

It is on the screen now, if you need to...

MR. SEAL:  No, I have a copy of that.

The riders that expired had the impact of increasing the rate, and that is because they were negative rate riders.  In other words, they were credits on a customer's bill.

MR. BRETT:  Yes, that's what I said.  I'm sorry, I might have -- maybe I didn't say that, pronounce it.  That's what I thought.

They were credits, so when they expired, the rate bounced up, essentially?

MR. SEAL:  That's correct.

MR. BRETT:  And then the -- and my question is -- and then you show a rate, the residential rate going up to $35.37 in 2013.  And that, of course, does include these various riders, and I won't go back over what it includes.  You discussed that.

But my question is simply:  Would it be fair to assume that the other general service rates, you know, into which would fall most of BOMA's customers, office buildings and so on and so forth, would they have comparable percentage changes in 2012 and 2013?

I don't need specific references, but it -- would they be comparable?

MR. SEAL:  Generally, they would be comparable.  The IRM component applies the same to all of the rates.

MR. BRETT:  Right.

MR. SEAL:  And the ICM adders are all allocated, the total revenue requirement associated with the ICM adders is allocated to each class based on the current proportion of revenue from that class.

So essentially, yes, they would be.

MR. BRETT:  What about the riders that expired, the credit riders?  Would they have been done similarly?  Can you recall?

MR. SEAL:  There, there may have been some differences.

MR. BRETT:  Okay.

MR. SEAL:  Between the ones that fell off for the different classes.

MR. BRETT:  Okay.  And then with respect to -- I read in the evidence, and I can't recall just where I read it, to the effect that you had something like 52 very large customers in your area, in your franchise, and you talked about talking one-on-one with them.

I'm really talking here about the impact of rate changes on my clients in a general way, and I just wanted to pick up on this while it was fresh.

Those very large customers in Toronto Hydro's franchise, I take it some of them, there would be some industrial customers, but there would be some large portfolio -- property portfolio owners; is that --


MR. SEAL:  Yes, that is true.

MR. BRETT:  It is, eh?

MR. SEAL:  Yes.

MR. BRETT:  And now you have, still have -- when you consider a large customer, I think, as I recall, the convention in this business is you sort of go meter by meter.  Or do you aggregate on the basis of ownership?

In other words, if Oxford Properties owned 25 or 30 buildings in Toronto, would they be considered a large customer by virtue of that?  Whereas they might not be by virtue of any one of their 25 buildings?

How does that part work?

MR. SEAL:  Our customer classification is based on load at a revenue meter.

MR. BRETT:  Right.  Okay.

MR. SEAL:  And for large customers, it is defined as load above 5,000 megawatts.

MR. BRETT:  Okay.  All right.  So that --


MR. SEAL:  Sorry, kilowatts.

MR. BRETT:  Okay.  I will take it from there.

I don't have really a question.  I think that the only comment I wanted to make was that these customers who have a lot of leases and so on and so forth, what's difficult is if rates bounce around.  It is easier for them if rates are sort of set to go in one direction smoothly, if you know what I mean.

But having said that, let me turn to some of this material.  I would like to start with -- it would be the, it would be number 4 -- number 5 in the compendium, in my compendium.  These are rating agency reports, two reports by DBRS.  And these questions will probably -- you don't have these?

MR. McLORG:  Mr. Brett, I'm sorry.  We don't have them.

MR. MILLAR:  Yes.  I'm sorry, I think Staff took what turned out to be all the copies.  I though the witness panel already had them.  So I can provide them to you.  We had swiped them in error.

And also give them an exhibit number.  It's K5.2.  That's the BOMA compendium for panel 3.
EXHIBIT NO. K5.2:  CROSS-EXAMINATION COMPENDIUM FROM BOMA FOR PANEL 3.

MR. MILLAR:  Mr. Cass, do you have a copy?

MR. CASS:  No, I don't.  It can also be brought up electronically on the screen.  There is an electronic version.  We just don't have any hard copies.

MR. BRETT:  Okay.  Just while they're distributing them, I would -- I have included in the compendium two DBRS reports, and the one I am going to refer to is the most recent one, which is dated September 7th, 2012.  There is an earlier one dated in March, I believe.  And then there are two Standard and Poor's analyses, one quite recent, one a bit earlier.

I'm not sure I will get into the Standard and Poor's one, but I do have a number of questions that are based on this -- and I will take you to the specific paragraphs and such based on this DBRS report, this recent DBRS report.

These probably will be mainly for you, Ms. Cheah.  I'm not sure, but anybody, of course, is free to comment.

And the first thing I just wanted you to note is that on the first page of this document, September 12th, Toronto Hydro Corporation, it is:

"The rating of the unsecured debentures and medium-term notes is (a) (high)."


Do you see that?  Have you got those?  I think it would be right at the top under "Rating".  You have to dig down a bit.  It is the second one in the -- it's the second of the two DBRS reports under -- it is number 5 on the compendium.  Have you got it?  Okay.


Then I would like you to go over to page 5, if you could.  And on page 5 you will notice that, if you go down toward the bottom half of the page, the first bullet there, the bottom part of the page, it notes that the series 4 debenture -- I will just read the short paragraph:

"The series 4 debenture with $254.1 million outstanding was refinanced in November 2011 with a 3.54 percent $300 million unsecured ten-year debenture."


Do you see that?


MS. CHEAH:  Yes, we do.


MR. BRETT:  Okay.  And then you have -- if you look just -- if you look up above in the little table that shows the maturities, you will see that you have -- if you look in line 1 of that table, and then line 4, what you see is, respectively, 245 -- 225 and 245 million worth of debentures which mature in May of 2013; right?


MS. CHEAH:  Yes.


MR. BRETT:  Those have a coupon of about 6.11 percent?


MS. CHEAH:  Yes, that's what it reads.


MR. BRETT:  And you will agree with me that Toronto Hydro will need and want to refinance that amount when those debentures mature; is that fair?


[Witness panel confers]

MS. CHEAH:  That would be a correct assumption.


MR. BRETT:  And then -- thank you.  And then in the debenture that we spoke about a moment ago that you placed in November of 2011, you paid 3.54 percent for that.


Now, that was about a year ago.  Do you have -- my general sense is that interest rates for those -- that type of bond have -- they're either about the same -- they're about the same as they were a year ago.  Would that be fair?


[Witness panel confers]

MS. CHEAH:  I'm sorry to say that I'm not certain for sure.


MR. BRETT:  Okay.  Is there anybody on the panel that can speak to that?  So nobody really is --


MR. McLORG:  Sorry, Mr. Brett.


MR. BRETT:  That's fine.  But I'm going to ask you to make an assumption that you can issue that debt and that term at the same right that you did a year ago at 3.54 percent.


Now, your redeeming debt has a rate of 6.11 percent.  So you're making -- you're going to have a cash outflow on interest payments starting with the time you redeem that debt of a sum amount, represented by the amount of the debt refinanced, which is roughly $470 million, times the interest rate spread, which I make at 2.54 percent.  And nothing turns here on the third decimal point.  I just want to get sort of an approximation.


And so that works out -- you would be saving the spread between those two, which I have at 2.56 percent, and that's $470 million.  I put that at about, over a three-year period, something like $10 million.  You can do the math, but it is just the spread times the volume.


And the point that I wish to ask or have you confirm is that that represents a reduction in your cash outflow, or, in other words, an increase in your cash flow as a result of having cheaper debt from June 1st, 2013 on.  Would you agree with that?  Everything else being equal, I mean, this is going to have an impact on your cash flow?


[Witness panel confers]


MR. SEAL:  Mr. Brett, the panel has indicated we're not sure where interest rates might go, when -- 



MR. BRETT:  No.


MR. SEAL:  -- when we have to refinance this amount.  I think it is clear that if you refinance a certain amount for a lower interest rate than you were previously paying, that you will be having a lower cash outflow, generally.  Whether that actually happens or not, I do not know.


MR. BRETT:  Well, of course neither one of us nor anybody in the room knows what interest -- where interest rates will be in six months.  If we did, we wouldn't be here.


But would you not agree with me that as far as one can tell, a reasonably careful reading of the financial press and the business press, it is highly unlikely that interest rates are going to increase substantially in the next six months?


I mean, you've been following this stuff for years, Mr. Seal.  You've just had an announcement by the chairman of the Federal Reserve that they're going to calibrate their interest rates, in part, on the basis of employment levels and -- let's put it this way.


There can always be a black swan, but all of the pointers are pointing to a continued level of relatively low interest rates?


MR. QUESNELLE:  Mr. Brett, you prefaced your question with, if anybody in the room knew, we wouldn't be here.


[Laughter]


MR. QUESNELLE:  So I think to the extent you're asking for something that, you know, is speculative, as you are admitting, I think the hypothetical you are putting to them has been answered as to what the directional consequence would be if a certain development eventuality unfolded the way you suggested.


MR. BRETT:  That's fine.  I think that is all I really wanted to do.  We can argue about the probability -- we can talk about the probability of that happening in argument.  I mean, there's speculation and there's speculation, but I take your point, sir.


MR. QUESNELLE:  I think the Board is certainly interested in the mechanics of what has been put together and what -- the inputs and the assumptions, but I think that that's been clearly stated in the evidence.


MR. BRETT:  Yes.  And I tried to sort of circumscribe that in my question.


So then I want to turn -- I want you to stay on page 5.  I want to talk for a moment about the company's liquidity.  And if you look at the top of page 5, Ms. Cheah, you see some numbers there and you see a sentence there:

"The company's liquidity profile remains strong..."


This is written in September of this year.

"...and sufficient to cover all near- to medium-term obligations, with approximately $525.2 million of available funds."


Do you have any particular reason to question that, or would you agree that that's an accurate -- now, where they get that, if you look up above, I think they take that as a sum of the cash on hand as of that date, plus a revolving credit facility of $400 million which has, according to the table -- just above the sentence I read you, according to that table, it has nothing drawn on it currently, and then there's -- well, just leaving it at that.  The bilateral facility is not relevant to this discussion.  It is an IESO credit arrangement.


But they do have, according to this analysis, a substantial liquidity position, and as it says in the -- and DBRS is saying that it should be sufficient to cover all near- to medium-term obligations.


Is that a reasonable conclusion, from your point of view?


[Witness panel confers]


MS. CHEAH:  I apologize.  I don't know the answer to that, as it's not my area.


MR. BRETT:  I see.  So, basically, just -- I mean, I don't want to make obviously too much of a point about this, because there is not anything I can do about it at the moment.  But there is no one really on the panel that can speak to capital market conditions and impacts and what sort of overall -- the overall financial state of the company?


Aside from the regulatory art, the sort of more arcane nature of the regulatory background, I'm looking for someone -- there isn't anybody that knows capital markets on the panel?

MR. McLORG:  I think that's correct, Mr. Brett.  And no one on the panel filed or was responsible for evidence to that effect.

MR. BRETT:  All right.  But that said, let me just -- I am going to persist with a little of this, Mr. McLorg, because you, I think, made a distinction early on that I want to ask you about a little more carefully.

You talked in your evidence about the distinction between financing and funding.  And I want to come back to you on that in a moment, but before I do, I just want to make sure I put on the record, I guess, and have you comment on it, to the extent you can -- and if you can't, you can't -- what is the financial status?  What is the financial position of the company sort of as we speak?

And so, for example, just to take one simple example, Mr. McLorg, perhaps you could answer this.  But the -- it would appear that the company has the financial capability, the liquidity to finance a substantial amount of capital expenditure in 2013.

For example, if they wanted to -- if you got approved a $400 million capital program -- you had a 378 million capital program approved in 2011 just for a point of reference -- if you got a $400 million capital program approved for 2013, you could finance that, given the financing you have in place?

MR. WILLIAMS:  Mr. Brett, I note that -- and again we're not professing to be experts in the capital markets, but I do note that the credit facility that you referred to in that table has an expiration of 3rd of May, 2013.

MR. BRETT:  That's a fair point.  I'm glad you mentioned it.

I have a question here on that, and I don't think you're going to be able to answer the question.

The question is:  Will it be renewed?  And I'm assuming none of you can speak to that.

MR. WILLIAMS:  No.

MR. BRETT:  I would also put forward the hypothesis that it will be renewed, because these things normally are, and that is your principal bank facility.

But just interrupt me if any of you have a view on whether it will be renewed, but if not I am just going to sail along here in the interests of time.

MR. McLORG:  Please do.

MR. BRETT:  Now, the company also has -- staying on page 5, the company also has access to a shelf prospectus, and I am reading from the second bullet, if you look down on the second bullet on page 5:

"The company has access to a shelf prospectus initiated on December 9th for an amount of a billion dollars and it's active for 25 months following this date."

So the prospectus date was December the 9th, so 25 months from that is next month.  And my question was going to be:  Will this shelf prospectus be renewed?  And you will say no one can answer that question, and I will say I suspect it will be renewed.

In any event, there is an area, though, that I wanted to check, just, again, put on the record.

If I could ask you to turn up the -- this would be -- this is not actually in the compendium, but it is in the evidence.  It is your 2011 annual report, and the reference is tab 6C, schedule 10.1 -- 10-1.

I'm only going to quote one paragraph from it on a very discrete area, but you may want to have it in front of you.  But I'm not going to take you through it in any detail.  There's one area that -- that's of some interest.

Probably I've lost it with all of my preparations here.  Just give me a moment, if you will.

Well, maybe I can do this without reference to the annual report.

As I understand it, you have a dividend policy with the city, and your dividend policy is that you will payout effectively $25 million over four -- in four quarterly instalments.  And then above and beyond that, if the net income is over 25 million -- sorry, over 50 million, you will pay half of that in addition.  And you've been paying dividends religiously to the parent.  Now, I don't know -- I will ask the question.  I may...

The question really is:  You have this dividend policy, but if I look at -- if you turn up Standard and Poor's report, this is from the compendium, and it is -- it's item number 4.  And it's -- again, like the case of DBRS, there's two Standard & Poor's reports in here, and this one is the most current one.  This was October 5th of 2012.

And if you look at the middle of page 6, the rating agency people write that:

"Regulatory practice, including a 40 percent deemed equity component for THESL, guide the level of leverage..."

Sorry, I will just wait until that comes up.
"...guide the level of leverage at the key subsidiary.  Toronto Hydro's dividend policy, which it adopted in 2004, is to distribute the greater of 50 percent of its consolidated net income or $25 million."

Now, that's different from what I just said.  What I just said, I took as a quote from the annual report.

So I'm not sure which of those is right.  But that aside, the next sentence says:

"The city relies on the company's board of directors to assess Toronto Hydro's ability to pay dividends, including assessing how any dividend payment might affect its financial risk profile in our ratings.  The shareholder direction..."

This is a shareholder direction from the city to Hydro:

"... indicates that management should target a rating of A- or better."

Now, management now has a rating of A, as I said.

So the question is really:  Would you agree with me that, if necessary, another source of potential cash for the corporation, other than ratepayers, and in addition to the lower -- the additional cash flow that you would have if interest rates stayed roughly where they are and you refinanced this large part of your debt, would be -- could be from a reduction in dividend to the city?

Would you agree with that, that that could be another source of cash?

MR. McLORG:  No.

MR. BRETT:  Why is that?

MR. McLORG:  In essence, Mr. Brett, the earnings of the corporation are at the disposal of the board of directors, and I don't think that THESL would agree that a reduction in dividends would, itself, fund capital investments in the infrastructure.

Those funds, if the city decided to change the dividend policy, could become available as retained earnings are now, as a source of reinvestment.

But that reinvestment would have to attract the corresponding revenue requirement.

MR. BRETT:  Well, let me ask -- put it this way.  The -- what the sentence that I read you says:

"The city relies on the company's board to assess Toronto Hydro's ability to pay dividends, including assessing how any dividend payment might affect its financial risk profile and our ratings."

Suppose, you know, it became -- let me just back up a half a step here.  I recall -- and I don't have the reference for you, but I recall reading an earlier decision of this Board that stated that an independent committee of the board of directors of Toronto Hydro would need to assess the payment of dividends to the city.

And I also recall that that decision was challenged by Toronto Hydro, but upheld by the Ontario Court of Appeal.  This was a few years back.  Is my recollection correct on that?  Mostly correct?

MR. McLORG:  There was a decision emanating from the Board I think in 2006, but it would be subject to check.  It was contested, and I believe you're right that it was upheld.

MR. BRETT:  All right.  With respect to the -- well, just staying with this for a moment, going back to the credit -- the DBRS report -- well, I think that what I was going to ask you about is a series of credit metrics that are listed in here and --


MR. McLORG:  Mr. Brett, I'm sorry, but I don't know that anyone on the panel has expertise or responsibility in those areas.

MR. BRETT:  Yes.  Well, I was just -- you interrupted my question.  I was going to say that I think that that's true and, therefore, I think I will just save us the time of putting these questions, but the -- and I can put this in the argument.

I mean, what I really simply wanted to ask you about was the fact that according to this assessment by DBRS, Toronto Hydro's current credit metrics are good.  They're good.  They're well within the range of what is reasonable.  But I think you're saying, Look, we can't comment on that, so I'm going to leave it at that.

Now, Ms. Cheah, are you the controller for the distribution -- sorry, for the -- what is your role, again, at the corporation, if I may?

MS. CHEAH:  I am one of several finance managers.  My area that I'm responsible for is actually supporting the distribution operations groups.

MR. BRETT:  Okay.

MS. CHEAH:  And also with respect to any of our capital services areas.

MR. BRETT:  Okay.

MS. CHEAH:  So speaking specifically to property plant, equipment and property assets.

MR. BRETT:  So would you be aware, for example, of the extent to which the company has taken restructuring activities since the decision back in January of last year, the 0144 decision?

There are charges that are referred to in the financial report that are said to be charges consisting of employees who have been laid off.  Would you be aware of that sort of thing?  Can you speak to that?

MR. CASS:  Pardon me, Mr. Chair.  I'm trying to remain patient.  I've really lost the train of relevance of this.  I don't know whether Mr. Brett could help out there or not.

MR. BRETT:  Are you referring --


MR. CASS:  The relevance of the layoffs that you're referring to, Mr. Brett, I'm sorry, it's escaping me.

MR. BRETT:  Well, maybe, Mr. Chair, what I'm really trying to establish is are there any -- perhaps the -- perhaps the charges aren't the best example.

I'm trying to get at the impact -- the various impacts of, number 1, the company's activities immediately after last year's decision, which have been talked about here recently to "halt all operations."

Now, I don't purport to go down that road very far because -- for a variety of reasons, but I was interested in the fact -- that's part of it.

And the second -- but I'm prepared to leave the restructuring issue.  I think that the more important question -- perhaps I will move on on that.

MR. QUESNELLE:  Fine.  I think that we have to keep in mind, Mr. Brett, that we are dealing with an IRM/ICM module here.

MR. BRETT:  Yes.

MR. QUESNELLE:  ICM application.  There was some discussion earlier in the week on that matter, but I think it was within the context of the projects themselves.

MR. BRETT:  Yes.

MR. QUESNELLE:  And I think let's keep focussed on what this application is seeking.

MR. BRETT:  I agree.  Of course I don't agree at all with Mr. Cass' remark about -- I'm assuming he's not questioning the relevance of my earlier questions, because it seems it me it is clear as the nose on your face that the financial status of the corporation is extraordinarily important.

These people are saying that, We must have an ICM because otherwise we can't finance any of this work.  And that's why I'm asking questions about the financial status.

I think it is vitally important, and I think it is important that they have reduced debt costs, because that puts cash flow in.

The only other question really I want to ask, then, in this area, and ideally this would have been -- well, we did try to ask it of -- I tried to ask it of the previous panel in connection with -- you will recall I asked Mr. Wilson, or the senior gentleman on the left-end of the previous panel who seemed to be running the show, what savings he might anticipate from the closure of municipal stations.

And he indicated that, well, there would be some, perhaps, depending on all of the circumstances.  And I guess my question is -- and this was touched on by one or two other questioners of the last panel, and so it's -- but my question of this panel -- because we have some fairly senior people on here in different parts of the company and we don't have a policy panel, of course.

My question to them would be -- the question I want to put to any of you really is you've come in and asked for this very large capital module.  Have you looked at and have you assessed and have you any -- have you been able to put forward -- I didn't see much -- I don't think I saw anything in the manager's summary, but have you been able to assess the savings in O&M, the savings in maintenance, the savings that one would normally expect to see as a result of a large capital program - that's the question - or not?

[Witness panel confers]

MR. WILLIAMS:  We believe there was -- there were mention of savings in the interrogatory responses, and we're just looking for those to point you to those, if you could bear with us.

MR. BRETT:  Thank you.

If you wanted to take that by way of undertaking, that would be fine.

MR. McLORG:  I apologize, Mr. Brett, that I'm not able to put my finger on it right away.

MR. BRETT:  That's fine.

MR. McLORG:  But I do recall that there was an interrogatory specifically about the maintenance savings that would accrue from the replacement of some of the capital equipment.

And at the time, those savings were analyzed to be in the small tens of thousands of dollars, and were considered to be insignificant.

MR. BRETT:  Why don't we do it by way of undertaking, if we could?  I would like to see the actual written statement of what that is.

MR. McLORG:  Well, sorry, for clarification --


MR. BRETT:  Excuse me.  Tens of thousands of dollars sounds preposterous to me.  I mean, you're asking to spend several hundred million on 22 different categories.

I mean, I may be a simple man, but I've been in business.  I understand there's a relationship between capital and operating costs.  And to say that you want to spend 250 million or 300 million and have $10,000 worth of savings in maintenance, that just doesn't wash, Mr. McLorg.  I mean, I don't know whether it washes --

MR. QUESNELLE:  I think there has been an offer to respond to this by pointing you to the interrogatory response that may lay out in more detail as to how that analysis was put together.

Is that your recollection of it, Mr. McLorg?  Or...

MR. McLORG:  Mr. Quesnelle, that is the direction that I was going.  However, I think that the scope of that interrogatory response was restricted to the savings that would accrue to one particular set of equipment.

MR. BRETT:  So there hasn't been an analysis, then, basically, other than that?  Is that what you're saying?  There hasn't been part of -- as this package at least, there hasn't been an explicit analysis of the reductions in the savings that might be expected in maintenance or other types of O&M?  Other than the one much earlier you referred to?

I don't want to put words in your mouth, but that's what I think I hear.

MR. CASS:  Yes.  I think what Mr. McLorg is saying is to the extent that there's been an analysis, it's in the evidence, particularly interrogatory responses that, by way of undertaking, he will inform you of where that can be found.

MR. QUESNELLE:  Undertaking?

MR. MILLAR:  J5.9.
UNDERTAKING NO. J5.9:  TO PROVIDE SUMMARY OF MAINTENANCE SAVINGS ACCRUING FROM REPLACEMENT OF CAPITAL EQUIPMENT.

MR. BRETT:  Okay.  Those are my questions.  Thank you, panel.

MR. QUESNELLE:  Thank you very much, Mr. Brett.

Mr. Millar?
Cross-Examination by Mr. Millar:


MR. MILLAR:  Yes.  Thank you, Mr. Chair.  I don't plan to be very long.

Let me start, regrettably, by taking you back to Exhibit K4.3.  It's up for the exhibit of the hearing awards that will be presented at the end of the day today.

Page 2 there.  I just want to -- I know this has been gone over by a number of parties, and perhaps we could still do with a bit of clarification.

I think the way Mr. Shepherd put it to you was that obviously Toronto's first ask is on page 1, and that is that the application be considered on a capital spend basis.  He put it to you:  Well, let's imagine that the Board says no, we're actually going in-service additions.

You've taken him to this page 2, which sort of gives at least a high-level and perhaps rough overview of how that would play out.

Do I have that right?

MR. WILLIAMS:  That's essentially correct, but as I said, this -- the bottom half of this table does not reflect the ICM framework with respect to the threshold.

MR. MILLAR:  That's right, I think.

So I guess my question to you is if the Board were to find that ISA is the appropriate framework, does it have before it an evidentiary record that would allow it to sort of, first, know what Toronto's actual ask is in terms of specific adders, I suppose, or perhaps more generally how those are derived?

Is that evidence on the record?

MR. WILLIAMS:  I believe it is, and I believe it is on the screen in front of us.

If I could --


MR. MILLAR:  Please.

MR. WILLIAMS:  -- to help, the -- I mentioned earlier this morning that there are essentially, from Toronto Hydro's perspective, four components to -- if the Board looks at ICM from an in-service perspective, then there are four components that Toronto Hydro believes should be recovered through the ICM framework.

The first of that would be -- the first item would be the 103.7 million, which is the 2012 -- what's labelled in this exhibit as "2012 opening incremental NFA."

You see just above the arrow?  Does everyone see the -


MR. MILLAR:  Yes.

MR. WILLIAMS:  103.7.  So that would be -- and that is related to Toronto Hydro's claim with respect to the 2011 half-year rule, if you will.

MR. MILLAR:  Okay?

MR. WILLIAMS:  Right?  If we go just below that, so the opening net fixed assets, from an in-service perspective, if it was an ICM framework, if you wanted to look at it that way, I would take out those -- those large numbers, two billion, 2.1 billion, 2.5 billion, and just imagine the 103 came into service, if you will, in 2012.

So there would be one incremental addition to the in-service assets, and that would be the 103.7.

The next component would be the pre-2012 CWIP.

The next component would be the additions from 2012 capital spending.

And the last item, addition, would be the addition from 2013 capital spending.

Those --


MR. MILLAR:  Which is nothing?  Just to be clear, that's --

MR. WILLIAMS:  Sorry, in 2012 it is nothing, yes.

MR. MILLAR:  Thank you.

MR. WILLIAMS:  But it is obviously something in 2013.

MR. MILLAR:  Yes, I see it.

MR. WILLIAMS:  From an in-service perspective, Toronto Hydro's position is that those four components should be considered as part of the ICM framework.

The ICM framework, as we understand it, also includes the threshold, which we've talked about earlier today, which is $173 million.

MR. MILLAR:  Including the deadband, right?

MR. WILLIAMS:  Yes, including the deadband.

So that's why I said I believe that the Board has in front of it the evidence.  If the determination is that they're based on in-service additions, then, again, it is THESL's position it would be those four components, less the threshold including the deadband, if that is the Board's determination.

MR. MILLAR:  Okay.  Just to walk through to make sure I have it, for 2012 --

MR. WILLIAMS:  Yes?

MR. MILLAR:  -- it would be 103?

MR. WILLIAMS:  Yes.

MR. MILLAR:  Plus 67?

MR. WILLIAMS:  Yes.

MR. MILLAR:  Plus 116?

MR. WILLIAMS:  Point 3, yes.

MR. MILLAR:  Point 3, plus zero?

MR. WILLIAMS:  Plus zero.

MR. MILLAR:  Minus 173?

MR. WILLIAMS:  Minus 173.

Then that amount, again, consistent with the ICM framework and the application of the threshold, that amount would be, then, deemed to be an ICM.  And that would attract the capital recovery factor.

MR. MILLAR:  So you would run that through the ICM model to get your adder?

MR. WILLIAMS:  Yes.

MR. MILLAR:  Are you able to do that math quickly, because I'm not?

[Laughter]


MR. MILLAR:  Just foe 2012, what number does that give us?  We can probably do it quickly, almost in our heads.  Or if someone has a calculator handy.

I would just be curious to see what the number is.

MR. WILLIAMS:  We have 103.7 plus 67.

MR. MILLAR:  Yes.

MR. WILLIAMS:  Right?  That is 170.7.  173.  Just as an approximation --


MR. MILLAR:  Yes.

MR. WILLIAMS:  -- it is about 110 million.  It would be -- the total from the -- well, actually four plus includes the zero, right?

It would be the total of those three numbers, less 173.

MR. MILLAR:  Then we could do the same analysis for 2013, just with the different numbers?

MR. WILLIAMS:  Yes.  Yes.

MR. MILLAR:  Okay.  I think that is very helpful.

MR. WILLIAMS:  So this was -- the intention -- the intention of this calculation by Toronto Hydro was to understand what was happening on its -- in terms of net fixed assets.

If the request is -- if the determination is with respect to in-service additions and an ICM framework, I think, again -- obviously subject to Board determination -- it would not be unreasonable to use that approach.  And I believe that you will find that the numbers come out very close.

MS. SPOEL:  Mr. Williams, do you think it would be possible to provide us with an updated table showing the 173 million?  Because every time I look at this, I get lost because I keep forgetting -- I don't know where that piece comes in, the threshold.

So if you were to run those numbers with it showing up on the table, that would be really helpful for us to keep this straight.

MR. WILLIAMS:  Sure.  Certainly.

MS. SPOEL:  I know, speaking for myself, I will forget.

MR. WILLIAMS:  Yes.  We can certainly do that.

MR. QUESNELLE:  Does what Ms. Spoel has just asked for match up with what you offered earlier as to replacing the lines with the threshold elements?

MR. WILLIAMS:  That is essentially, I guess, what I was referring to earlier, but I've had a chance to, I think, hopefully explain it in more detail now.

MR. QUESNELLE:  You have, and I think we're all on the same -- if we could have that updated chart showing what that would look like, inserting the threshold, and I think that is what you have just walked -- or Mr. Millar has just walked you through that exercise.

Why don't we have the illustration that goes with that Exercise?  I think that would be helpful.

MR. MILLAR:  That will be J5.10, and I believe it is simply to provide updates for 2012 and 2013 to table 2 of K4.3, showing how one would derive the -- it's not the rider itself, but the numbers behind the rider in an IC -- the number that would be fed into the ICM formula to give you the adders.  Have I got that right?

MR. WILLIAMS:  Yes.  Subject to the earlier comment that the -- the capital recovery factor or the revenue attraction factor is an approximation, but it is approximately 10 percent.  But I think for the purposes of comparing things, it would be --


MR. MILLAR:  Okay.

MS. HARE:  Am I right that that would still not be showing the Board's standard ICM, because you've also assumed that you're successful in getting the full year depreciation in 2011; right?

So is it correct that if it was going to be the Board's standard, then you would also subtract out 103.7?

MR. WILLIAMS:  Yes, that is correct.  If the Board were to determine that that amount from the 2011 -- half-year rule, that that did not apply, then you could remove that; right?

From an in service -- if we look at it in from an in-service additions perspective, there is a difference between what's included in the rate base -- sorry, in terms of net fixed assets for 2011.  There is a difference between what's in the rate base, the average net fixed assets for 2011, and what rolls into the net fixed assets for 2012.

And on that basis, the Toronto Hydro would look to say those four components would be added.  But obviously that is subject to the Board's determination.

MS. HARE:  Thank you.

MR. MILLAR:  Thank you.  Mr. Chair, I was going to move to my second area, but I know this has been an area of some interest to the Panel.

May I move on, or are there further questions from the Panel?

MR. QUESNELLE:  We are satisfied with that.  Thank you, Mr. Millar.

MR. MILLAR:  Very quickly, one final area.

Could I ask you to go to the evidence, please?  And it may be something we can just look at on the screen, if that is satisfactory.

If we could go to tab 3, schedule C2.2.  And it is tab 3, schedule C2.2, and page 2 of that.

And what we're seeing here are the rate impacts on certain classes.  This particular page is for the competitive sector or multi-unit residential.  Do you see that?  It is a little bit small, but that is what this table is showing.

MR. SEAL:  Yes, we see that.

MR. MILLAR:  Okay.  To make a long story short, if you look down in the very bottom right-hand corner, you see the total bill increase for this class is 10.7 percent; is that right?

MR. SEAL:  That's correct.

MR. MILLAR:  If you look up a little bit to the subtotal A, distribution line, which is, I don't know, ten lines up or so, you go across, it is 23.8 or just about 24 percent; is that correct?

MR. SEAL:  That's correct.

MR. MILLAR:  And that's the distribution increase?

MR. SEAL:  Inclusive of all of the rate riders and adders.

MR. MILLAR:  Yes, thank you.

First of all, just -- the Panel may or may not be aware.  Can you give us one minute of background on this class and why there is such a high bill impact here?

MR. SEAL:  Certainly.  There are two things, I think, primarily happening with this particular class.

The first is the result of the suite meter decision in our last rate filing.  So we were ordered to create a new class and to determine the starting rate for that class in 2011.  That rate was generally lower than what a residential customer paid.

By using that rate, then, as our starting point for 2011, we then escalate that by the IRM amount.  Actually, I'm going to back up a little bit.

Because in 2011 customers were actually paying the residential rate, but they won't pay the new Quadlogic or competitive sector multi-unit rate until 2013, until these rates are approved, this comparison is actually comparing what they're paying right now under the residential rate to what they will pay under the Quadlogic rate.

I believe I misspoke myself in terms of what the impact of that decision was in terms of the rate for that class.  It actually increases the rates for that class over what they would have paid as a residential class.

So one of the impacts that you're seeing in here between the 2012 interim rates, which are the residential rate, and the 2013 rate for that class is an impact of that decision.

The second impact that is causing this class to be higher, but this does apply to the other classes, as well, is that the 2012 ICM rate adder, as we proposed, because we haven't had rates for 2012, we're proposing to clear that rate in 2012 and 2013.

So the amounts that we should have collected over the three-year period we're now proposing to collect over 2012 and 2013.

So that boosts the ICM adder for this class, and all other classes, more than it would have been if it had just been a one-year, one-year, one-year increase.  Those so those are the two primary reasons for the large increase in this class.

MR. MILLAR:  The 10.7 percent is pretty much right on the line with the Board's informal threshold for rate mitigation.  Would you agree with that?

MR. SEAL:  That's my understanding.

MR. MILLAR:  I take it you didn't consider a mitigation for -- you may have considered it, but can you tell me why you're not proposing mitigation for this class?

MR. SEAL:  Well, one, as you mentioned, it is right on that line for the total bill impact.

But I think primarily the other reason is the Board was very clear that they wanted this new rate for the new rate class, and mitigation would have essentially delayed the implementation of the new rate for this class.

MR. MILLAR:  Thank you.  Those are my questions.

MR. QUESNELLE:  Okay, thank you very much.  I guess there is one more piece of unfinished business.  We had talked about it before and after the lunch break, and this was the Board deliberating on what it would require in response to Mr. Shepherd's request for information on a different premise as to what the Toronto Hydro -- and the Panel said, Well, we'll hear from all others first, and then we will deliberate.

So if you will give us a brief moment here, we can probably do it right up at the dais here.  I just want to hear from my fellow Panel members.

[Board Panel confers]


MR. QUESNELLE:  Mr. Cass, it strikes the Panel that your earlier comments that your client has put together its proposal, it has its application here, and it has based it on the premise which it considers to be in the spirit of the ICM, and what your client considers to be the best method in which the Board should view it.

There is an inherent risk in that, in that if the Board chooses not to accept a very fundamental, you know, premise that it's based on - and that is the funding, the revenue requirement, being tied to the timing of the expense of these programs as opposed to the in-service dates - that is fundamental.

So we will leave it to your client as to whether or not it wants to respond to Mr. Shepherd's request, or not.  And it is basically knowing that that is what the outfall is of that.  We will leave that to you and your client to discuss and consider.

MR. CASS:  All right.  Thank you, sir.

MR. QUESNELLE:  Thank you.

MR. CASS:  I do have some re-examination to do.

MR. RUBENSTEIN:  Sorry, if I could just ask just ask just a follow-up clarification to your instructions to Mr. Cass.

Were you seeking that he -- if his client does decide to make -- to provide something, that would be before -- within -- before sort of argument in-chief or allowing it into reply argument?

My only reason is just sort of this would be -- that it would be brought up at least in their argument in-chief.

MR. QUESNELLE:  The request was for an undertaking.  I guess the instruction from the Board is, if there is an undertaking request, we would expect that to be dealt with in the normal manner of an undertaking.

But it is up to the applicant as to whether or not it chooses to.

MR. RUBENSTEIN:  Thank you very much.

MR. CASS:  That is how I understood it, sir.  Thank you.

MR. QUESNELLE:  Thank you, Mr. Cass.  Re-direct, Mr. Cass?

MR. CASS:  Yes, I do have some questions, Mr. Chair.  Thank you.
Re-Examination by Mr. Cass:


MR. CASS:  At the risk of making things any more complicated than they already are, I am going to go back to Exhibit K4.3, Mr. Williams, if I may.

First, I would like to go back to the cross-examination that occurred yesterday.  So I am quite a bit back in the discussion that has occurred with respect to this document.

I think you will remember yesterday that when this was being discussed, Mr. Shepherd suggested to you that it was a cost of service calculation, and you replied with some reasons as to why it was not.

Do you recall that?

MR. WILLIAMS:  Yes, I do.

MR. CASS:  All right.  And one of the things I think you referred to as an example was allowance for working capital, that is not included in here.

Are you with me so far?

MR. WILLIAMS:  Yes, I am.

MR. CASS:  All right.  I'm just wondering -- and so this would be page 2 of Exhibit K4.3.

If, for example, allowance for working capital were included in that, do you have sort of an order of magnitude or an idea of how much that would affect the outcome of the calculation?

MR. WILLIAMS:  I mentioned that it's my understanding that Toronto Hydro forecast that its working capital will increase over the IRM period.

I don't have the specific number in front of me, but if working capital were to be included, then – and -- and that working capital is growing more than the 0.68 that we allowed for the net fixed assets, then the 93 million that is on this page would be higher.

And I think that the numbers would bear out that if working capital were included, it would be more, because that wouldn't be covered through existing rates.

MR. CASS:  All right.  Thank you.

Then I also had a question, because you referred during Dr. Higgin's examination to an alternative -- an additional scenario, and I was going to ask you about that, but I think that's all been covered now.  And particularly that is covered in the undertaking that was given as J5.10.

Has that been covered, your reference to the alternative scenario that you discussed with Dr. Higgin?

MR. WILLIAMS:  Yes, it does.

MR. CASS:  All right.  So then just one follow-up question from that, if I may.

Ms. Hare was asking you in relation to the calculation -- and particularly, again, this would be page 2 of Exhibit K .3 -- about the treatment of 2011.

Are you with me so far?

MR. WILLIAMS:  Yes, I am.

MR. CASS:  Can you just explain why you're saying that 2011 should be treated in the way that it is?

MR. WILLIAMS:  If the ICM framework is, at its core, intended to cover changes that are not otherwise funded, and we look at changes to the net fixed asset base over the period, then the 2011, that 103.7 million from 2011, is -- if we can consider the threshold and we consider capital spending -- or capital spending or in-service additions below the threshold, and we've got ICM that would be presumably above the threshold, subject to the Board's determination, then I would see that 103.7 as being a capital -- a capital addition or an in-service addition that would count, as you would then include that in the capital spending for the year and the ICM amount would be on top.

So it's similar to many of the other utilities' applications, in that they've said:  We have this capital expenditure, we have these capital expenditures, and we have this ICM project.

So -- and again, the way that certainly we read that was it was capital spending.

If it were -- if the determination were based on in-service additions, then that 103.7 would -- would be an addition, and it would essentially be counted towards the total capital spending for the year.  And the -- whatever ICM was above the threshold would be subject to the ICM adder.

MR. CASS:  Thank you, Mr. Williams.

One last question on this document.  I'm not sure whether you can be of further help, but I did -- given all the discussion that has occurred with respect to Exhibit K4.3 -- that being both pages -- I was just wondering if you could provide to the Board comments on how you see that this could help, this overall document could help the Board in its Decision.

MR. WILLIAMS:  The first page, I think, it is, as has been indicated, the request on a spend basis.  There's been quite a lot of discussion on that.

And I think that the calculation is straightforward, and I think that the adherence to the ICM framework is there, subject to the -- certainly the discussion with respect to the capital spend versus the in-service additions, but that that framework, I believe, is, again, consistent with the ICM framework.

The next page, which is page 2, which has a total of 93 million, I indicated yesterday that this -- this was developed for THESL to understand what was happening on its -- in terms of its net fixed assets over the period based on the spend, and it reflects the in-service additions.

There are a number of components in this page that I would say are not consistent with the ICM framework, and I think I mentioned that yesterday.  It was from THESL's perspective, and as I said, it includes the half-year rule in terms of the average net fixed assets over the period.

So this is, I guess from an accounting perspective, what would happen.  And the observation that I made was that the amount on the previous page, the 114 -- although it is certainly different than the 93, they're very close, given how, in a sense, dissimilar the frameworks are when you look at it from different perspectives.

And I think that the undertaking that we've been asked to do with respect to this second page with the threshold, I think that that will -- I hope it will be helpful to the Board and the intervenors in terms of what an ICM framework with an in-service addition perspective would look like.

MR. CASS:  All right.  Thank you, Mr. Williams.

Now, Mr. Seal, Mr. Shepherd was asking you some questions from a revenue requirement point of view, and was trying to put things in terms of a percentage impact.  At that point, you were going to talk about some rate impacts and you didn't finish.

However, during Ms. Girvan's examination, I think you did get a chance to talk about rate impacts.

I just wonder, was there anything more that you wanted to say about rate impacts that you did not provide in your testimony?

MR. SEAL:  I think the main points with respect to the rate impacts and the ICM adders that we're asking for, based on a cap-ex spend basis, I mentioned in 2012, the 2012 cap-ex results in an 86-cent increase per month for a residential customer, and the 2013 adder, a $2.27 increase for that class, on a total bill of $120 per month approximately.

So even on the capital spend basis, we don't believe that the adders are excessive, at all, and reflect the spending that we need to do.

And I did want to bring to the Board's attention the fact that, over the 2005 to 2012 period, distribution rates have been quite flat at Toronto Hydro for residential customers, the average annual increase of about 1.5 percent per year.

And that wasn't the number that I had from Mr. Shepherd at the time.

MR. CASS:  Okay.  Thank you.

Now, I have a few questions arising from Mr. Brett's cross-examination.

First, towards the beginning -- I think it was towards the beginning of his cross-examination, he mentioned that his client, BOMA, does not like to see rates that bounce around, and it's easier, I think was the word, if rates are more smooth.

Can anyone on the panel comment on the extent to which Toronto Hydro's proposal suits that sort of objective?

MR. WILLIAMS:  As Mr. Seal just described, there's a
-- given the ICM adders as proposed, there would be a gradual step-up in 2012, 2013.  We haven't talked about 2014, but depending on what happens there, there could be either the flat or there could be a step-up.

But I think that what it would do is it allows a gradual path towards the total amount of capital that, subject to a prudence, would be incorporated into Toronto Hydro's net fixed assets during the rebasing period.

MR. CASS:  Thank you.  Now, Mr. Brett also engaged you in a discussion about financing as opposed to funding.

Just at a general level first, can the panel comment on the implications of delayed funding?

MS. CHEAH:  I can make some general comments with respect to the funding.  In looking actually at the Standard & Poor's rating, there's certain aspects of it that the stable A rating right now was given to us because, under the framework, it's expected that we would get prudent cost recoveries and earn a modest return on the investment of capital.

It also goes further to state that they believe that we have, in fact, maintained -- sorry, let me find it here -- that the company:
"Our expectation is the company will manage the capital expenditures in line with the OEB-approved levels.  A material adverse energy or regulatory policy change or expectations of sustained financial deterioration would likely lead to a downgrade."

So in terms of whether or not we believe that the funding and financing are critical, we do, both.  I know Mr. McLorg did state, in terms of the funding, the secured and certainty of the funding was very critical to Toronto Hydro.

So is the financing.  If -- it would impact, as I just read here, in terms of our -- our ability to get financing and our ratings would be adjusted accordingly, adversely.

MR. CASS:  Okay.  Well, I actually saw these documents in Exhibit K5.2 for the first time when the hard copy was provided by Mr. Millar.

And so I noticed a couple of things in here myself, and I did take note that Mr. Brett indicated he intends to present argument about these documents, so I did just want to put a couple of things to the panel and see if you can comment.

So I am looking at the Standard & Poor's document that you're referring to, September 20th, 2012 page 6.  I don't see that it has a number, a page number, in the compendium.  Are you able to find that with me?

MS. CHEAH:  Yes.

MR. CASS:  So right down at the bottom, it says --


MR. WILLIAMS:  What page are you on, Mr. Cass?

MR. CASS:  I believe it is page 6.

MR. WILLIAMS:  Yes.  You are in the bottom left corner of the page -- bottom right corner of the page?

MR. CASS:  Yes.  The last paragraph says:
"Assuming that the OEB will approve Toronto Hydro's recent rate application without material disallowances, we forecast that its AFFO to debt will remain above our downgrade threshold."

Is anyone on the panel able to comment on the implications of that?

MR. BRETT:  Mr. Chairman, I would object to that question.  This panel told me they had no capital markets expertise and refused to -- and said they were incapable of answering most of my questions, so I had to sort of ask them and answer them myself.

All of a sudden, they seem to have developed this capital markets expertise and are interpreting statements of DBRS, and now we're going to be asked to interpret some fairly complex ratios.

I just don't see that that is proper.  He's doing things -- they're telling him things they wouldn't tell me.

MR. CASS:  Actually, Mr. Chair, I don't know if they have the expertise or not.  That was what I asked them, if they could comment on this in any fashion.  I was just concerned, because I heard Mr. Brett say he's going to refer to it in argument.

I thought the witnesses ought to at least have some opportunity to comment if he's going to use it in argument.

MR. QUESNELLE:  Mr. Brett, you did bring these forward and you did put them to the witnesses, and they did attempt to respond to some of your questions in them.

They did, of their own volition, put forward their lack of expertise in these areas, and the Board recognizes the lack of expertise.

So I think that any comments that they were going to give Mr. Cass they would give in the same spirit they gave you.  I don't know that all of a sudden they're ramping up their expertise or their commitment to the response.  The Board would certainly give it the weight it would deserve, anyway.

MR. BRETT:  Thank you.

MR. SEAL:  I don't think we can provide anything, Mr. Cass.

MR. CASS:  Sorry, this is my last question, but just a similar thing about DBRS.

I don't think it requires the same sort of expertise, but, again, you can let me know if you feel it is outside the area of the panel.

So I am looking at the DBRS report, also in Exhibit K5.2, dated September 7th, 2012.  I think it is page 4, the second-last bullet from the bottom.  Again, if there's no ability to comment on it, that's just fine.  I just thought the panel should have an opportunity to comment.

So if you could look at the second-last bullet on page 4:
"The company will be required to manage its capital programs effectively.  This could be a challenge due to aging infrastructure..."

And so on.  Do you have any ability to comment on that?

MR. McLORG:  I think, Mr. Cass, simply from a high-level regulatory perspective, what this note seems to underline is that investments made by a utility attract a cost, and if the Board finds that a certain level of investment is necessary and prudent, the costs will follow that investment really regardless of the funding of it.

So Toronto Hydro has to be very careful to balance what it is able to invest in against the resources that are available to it through distribution rates.

So I would say that clearly what's emphasized here is that the company will be required to manage its capital program effectively and within the regulatory limits.

I think in this application you have evidence before you as to what Toronto Hydro's view of what's necessary is.  And we would say that the costs that are attracted by that investment follow consequentially from having made that investment.

MR. CASS:  Thank you, Mr. McLorg.  Thank you, Mr. Chair.  That is the re-examination.

MR. QUESNELLE:  Thank you very much.  I don't think we have anything else today.  It's been a very full week and I would like to just indicate appreciation for everybody's contributions and detail and the answers that we have.

We have a considerable number of undertakings, and I take it the company will be doing its best to get those delivered as soon as possible, and you have argument in-chief next week.

I thank the court reporter.  It has been a full week.  Thank you very much.  Okay, with that, we are adjourned.

--- Whereupon the hearing concluded at 4:55 p.m.
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