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Tuesday, February 5, 2013

--- On commencing at 9:39 a.m.

MS. CONBOY:  Good morning, everyone.

We seem to know how to pack a house, don't we?

[Laughter]

MS. CONBOY:  The Board is sitting today to hear final submissions in the matter of EB-2012-00 -- oops, got that wrong, 0337.

I note that London Property Managers Association and BOMA have filed their written arguments with the Board already.  You will know that Procedural Order No. 4 stated that intervenors that are unable to provide oral submissions and wish to file their written submissions must file their submissions with the Board and copy all parties by the end of today.  So I suspect we will receive a few more written submissions today.

As far as oral submissions are concerned, though, may I have appearances, please?
Appearances:


MR. FRANK:  Robert Frank for APPrO.  I am here with John Wolnik and John Beauchamp, and David Butters is here on behalf of APPrO, as well.

MS. CONBOY:  We all recognize Mr. Butters.

[Laughter]

MR. ELSON:  Kent Elson on behalf of Environmental Defence, and I am here also with Jack Gibbons, consultant for Environmental Defence.

MS. CONBOY:  More familiar faces.  Thank you.

MR. DeROSE:  Good morning, panel.  Vince DeRose on behalf of CME.

MS. CONBOY:  Thank you, Mr. DeRose.

MR. CRANE:  Mark Crane on behalf of IGUA.

MS. CONBOY:  Thank you, Mr. Crane.

MR. CRANE:  Good morning.

MR. SMITH:  Alex Smith on behalf of Union.

MS. CONBOY:  Good morning, Mr. Smith.

MR. MILLAR:  Good morning, Madam Chair, Ms. Hare.  Michael Millar, counsel for Board Staff.  I am joined by Michael Bell.

MS. CONBOY:  Good morning.

Now, I think we have an agreed-upon order, with CME going first.  Is that correct, Mr. DeRose?

MR. DeROSE:  If that is fine with the Panel.

MS. CONBOY:  Thank you.
Closing Argument by Mr. DeRose:

MR. DeROSE:  Thank you for my colleagues to let me go ahead first today.

Panel, I will be referring to -- and I don't think you need to pull it up, but there are a couple of transcript references that happen to be in Union's compendium that was filed on Friday.  That is Exhibit K2.3.

I am not going to take you to the transcripts, but I will make reference to them and there are a couple of lines that I will just paraphrase and read, but I will refer to them in the transcript just so that you know where they are.

And I intend to address four topics.  Three of them will be very, very brief.  One of them will be really the focus of CME's comments, and it is the first and it's this.  CME will urge the Board, in making your decision in this case, to look at what I would describe as a guiding principle when it comes to large volume DSM, at least at this stage in the development and maturity of DSM, and it's this:  The importance of rate predictability and rate stability on a going-forward basis.

Secondly, in that context, I will address the opt-out proposal by APPrO.  Third, I will very, very briefly refer to the two-year proposal that has been put forth and set out by Mr. Neme, and then finally I will make a couple of comments about Environmental Defence's proposal to increase the large volume DSM budget at this time.

So turning to the guiding principles of rate predictability and rate stability, from CME's perspective it is important to take a bit of a broader view on how DSM has developed over the past decade.  Mr. Smith did make reference to the 2011 deferral account issues, and I would like to expand on that a little bit and maybe perhaps provide a little bit more perspective, at least from those from the manufacturing sector and from our members that are in the large volume classes.

Now, the manner that DSM is delivered has been developed in part, I think it is fair to say, by trial and error.  There have been some huge successes over the past decade, but that comes with bumps in the road.  I wouldn't quite call it failures, but I would call it that there are times when everyone, the company and all of the stakeholders, will come to a situation and they will realize that what we thought would work either no longer works or has to be adjusted.  And 2011 was one of those moments in time.

In argument in-chief, Mr. Smith described the cost recovery and deferral charges as, quote, "a major issue" for some customers, and I can tell you at least from our members - and I got phone calls from some of them - to describe it as a major issue is an understatement.

It was a point in time where some large volume users in Ontario, who were supporters of DSM, began to question the value of DSM delivered by natural gas utilities and whether it should be delivered from natural gas utilities on a going-forward basis.

It was a point in time that I would say that some large volume customers, because of what Mr. MacEacheron has described as the embarrassment, but also simply because of the reality, the impact, the economic reality of that deferral account impact, really started to come to the view it was better to receive no DSM than to expose yourself to this type of unpredictability, this type of charge a year or two years after it's incurred and, in terms of the manufacturing cycle, too late to be able to incorporate it into your costs and into your sales.

And that's expressed by Mr. MacEacheron, and the reference is K2.3.  It is tab 9.  There is a transcript excerpt at tab 9, and, as Mr. MacEacheron says:
"...what we heard loud and clear from our customers in the consultation sessions that we had was, We don't want to see a deferral account like 2011 again, ever."


And from our perspective, I can tell you CME's members were of that view.

So what happened?  The stakeholders and Union then began to work together and everyone recognized that this was an issue that had to be dealt with, and it was initially dealt with by a cap and by ensuring that there was rate predictability, so stakeholders, such as CME, could go back to their members and say, This is what the budget is going forward, and if the DSMVA is accessed and if there is an SSM, here is the maximum amount that will be allocated to you.

It created predictability on a going-forward basis and it created stability.  Customers knew exactly what they would have to pay on a maximum.  They knew what was in rates and they knew what could end up in a deferral account on a maximum basis.

So, from my perspective, that was the way that that moment in time, that failure, that bump in the road, was addressed and it was addressed carefully.

And the result was, as you can see from Union's consultations, that a large portion of those customers whose perhaps initial reaction was, We don't need DSM if this is what we're exposing ourselves to, it turned around.  Customers suddenly realized they could receive DSM without exposing themselves to the economic risk that they faced and that the reality was in 2011.

So with that, I am going to turn to the opt-out, but, really, our point of being here today is just to say, when you're making your decision, just keep in mind what is the impact on rate predictability and rate stability, because that is, in our submission, exactly what the large volume users are most concerned about when it comes to DSM from an economic perspective.

They want programs that are going to deliver and that are high value, but they want the predictability.

MS. HARE:  So let me ask you a question, then, before you turn to the next subject area.

MR. DeROSE:  Yes.

MS. HARE:  So are you satisfied that the proposal that Union is now making does address that rate predictability and stability?

MR. DeROSE:  Yes, it does.

MS. HARE:  Thank you.

MR. DeROSE:  In our perspective.  And I do realize that there have been some modifications since the hard cap, but it still provides a level of predictability which, from our perspective, is acceptable.

MS. HARE:  Thank you.

MR. DeROSE:  Now, if in two years we're wrong like we were in the 2011 deferral account, I suspect that transcript may come back to haunt me.

[Laughter]

MR. DeROSE:  But I hope it doesn't.

[Laughter]

MR. DeROSE:  So let me turn to the opt-out proposal.  And we have considered APPrO's opt-out proposal through the lens of rate predictability and rate stability.  And our concerns with the opt-out proposal is entirely focused on those two elements.

And the cross-examination by my colleague, Ms. Dullet, which is actually contained at K2.3, tab 14, the evidence provided by Union in her cross-examination confirmed, at least from Union's perspective, that those who do not opt out may end up paying more for DSM, and it's because the same DSM budget would be recovered over a smaller group.

And this is the example that arose in a number of IRs that we asked, and it was also dealt with in cross-examination, and it's the scenario where, if you have ten customers that are each allocated $100,000, with a million-dollar budget, if nine opt out, does the one remaining pay a million?

And as we understand Union's evidence, at least as they understand the proposal and from their perspective, that non-opting-out customer would go from $100,000 to a million.

From a rate predictability and a rate stability perspective, that is unacceptable to us.  And our concern is, in this situation -- and I think we have not seen anyone voice concern for those that don't opt out, and so the question we ask is, for those that do not opt out, will the current proposal potentially create rate un -- well, will it de-stable their rates and create unpredictability.  And from our perspective, the evidence at the moment suggests that it would.  And for that reason we have concerns about the opt-out proposal as currently before you.

And what we would submit is that if you decide that opt-out should be offered, then the potential risk for volatility must be addressed.  We don't feel that it has been addressed at this stage.

And so if the Board decides that opt-out should be offered, we would urge you to direct Union to develop a proposal which will address how rate stability and rate volatility or predictability can be maintained with an opt-out situation.

By way of example, one example that we've not put in terms of a proposal, but that comes to our view, is that if the opt-out -- if the budget is pro rata reduced for those that opt out, that might address rate stability.  It might not.  But it also -- I mean, this is where there is competing interest.  It also would result in a DSM budget being reduced, which is not entirely consistent with the guidelines that the Board has put out for DSM with a larger budget.

So we don't have a proposal on how you do it, but we certainly would -- our position on this is that the proposal as it currently stands, as Union understands it and as Union has provided its evidence, that it could result in a single customer or a group of customers having a rate increase that cannot be predicted, because you can't predict who is going to opt out or who is not going to opt out, is not consistent with the guiding principles that we think should be paramount.

Subject to any questions on the opt-out, that is our position on the opt-out.

With respect to GEC's two-year proposal, based on Ms. Dullet's cross-examination on behalf of CME, we understand that the two-year proposal would not impact rate stability or rate predictability, that any type of deferral account balances or interest that may be accrued one way or the other would be de minimis, and for that reason we are not taking a position on whether it is or is not appropriate.

Our view is that if the Board feels that a two-year window is more beneficial to customers than a one-year window, so long as it doesn't affect rate stability or predictability, we are not opposing that.

Our only observation is that some customers, I think, will work to deadlines, and so there is a danger that if you give a two-year window instead of a one year window many customers will wait until the end of the two years.

From a deferral account basis, though, that would only result in interest accruing to ratepayers.  I don't think that would go the other way.

So again, we don't see that as a threat to rate predictability or stability, but it is a consideration that you will have to weigh.  And from our perspective, there is no clear answer on which one is right on that one.

Finally, in terms of the Environmental Defence's potential increase, in our perspective, DSM budgets, and particularly the allocation of DSM budgets once the Board sets an envelope, are best set through negotiations with all the related parties.

The current budget was, at least in part, reached on general consensus.  And if -- again, if you review the transcript at K2.3 -- again, this is Mr. MacEacheron, and this is tab 19 of K2.3 -- his experience, based on the consultations, is that the large-volume users -- and this is his quote -- "they would not want their budget" -- referring to the increased budget -- "I would fully expect that they would not want their budget upped on their large-volume accounts".

From our perspective, our members are very sensitive to the increases.  They are comfortable with the current budget as it is, and it is consistent from our perspective -- Mr. MacEacheron's observations are consistent with what we are being told by our members.

And so in the absence of evidence to the contrary, where Union's experience is that those in that class are satisfied with the budget and that there are no ratepayer groups representing those particular classes that are suggesting that the budgets are not high enough, we would suggest that the burden is high upon someone to demonstrate otherwise.

And in this case it is our position that Environmental Defence has not met that high burden, particularly when the ratepayer groups that represent those particular classes are not hearing the opposite.  We are hearing the comments and views that are consistent with what Union's observations are, which is that the budgets, as they are, are appropriate.  And so in the absence of such other evidence, we would urge the Board to maintain the budget where it is.

Subject to any questions, those are CME's submissions, and thank you very much for the opportunity this morning.

MS. CONBOY:  Thank you, Mr. De Rose.  Thank you very much.

MR. DeROSE:  Thank you.

MS. CONBOY:  On my list here I have Mr. Elson.  You are going next for Environmental Defence?

MR. ELSON:  Yes, thank you.

MS. CONBOY:  Thank you.


Closing Argument by Mr. Elson:

MR. ELSON:  Good morning.  Today I will be referring to our materials for oral submissions.  I believe a copy has been provided to the Board members.

MS. CONBOY:  It has.  And we will just give it a number.

MR. MILLAR:  K3.1.

MS. CONBOY:  Thank you.
EXHIBIT NO. K3.1:  ENVIRONMENTAL DEFENCE'S MATERIALS FOR ORAL SUBMISSIONS

MR. ELSON:  If the Board could turn to the first tab in our materials, this is a summary of Environmental Defence's submissions.  So I will be going through these points.  The first bolded heading is the specific relief that we're requesting.  The second bolded heading are the factors supporting an increased 2014 industrial DSM plan and budget.  And on the next page are the factors against an opt-out option.  I will be going in that order.

If you could refer also to tab 2 of the materials, here are excerpts from the Energy Board Act, which I am sure you don't need to see again, but our submissions are organized based on these guiding principles.

And as you know, the Board is required by statute to be guided by these objectives.  And in our submission, these objectives support an increased 2014 budget.


In our submission, there are no countervailing objectives.  When you look at objectives 1 to 6, there is no weighing that the Board needs to do.  This isn't a case where, for example, you have to weigh environmental interests as against commercial interests or financial interests.

This is a potential win-win scenario, which is why we say that these objectives must lead to the conclusion that Union provide a higher budget for 2014.

So our submissions will start with objective number 2, which is to protect the interests of consumers with respect to prices and the reliability and quality of gas service.

Moving back to tab 1, our points on that issue are listed here, and I will start with 1(a), and that is very simply that these programs are extremely cost-effective.

As we have heard, every $100 in spending results in $810 in savings to consumers, which is why we say that an increased 2014 budget would protect and would be in the interests of consumers.

All witnesses have recognized that this is an exceptionally high number and that these programs are very cost-effective, and Mr. DeRose alluded to huge successes and these are the kind of huge successes that we're talking about and that we are asking the Board to continue with.

Moving to point (b), the 8.1-to-1.0 ratio is net of free ridership.  In other words, it accounts for the fact that some DSM activities would have occurred without the program incentives.

APPrO's witnesses have criticized large industrial DSM on the basis that companies would implement these measures regardless.  In other words, and the theory is, that DSM programs should be challenged and an opt-out clause added on the basis that large industrial customers are rational and that particularly power producers would implement these programs regardless in order to save money.

This is the concept of a free rider, and, in our submission, this concept has already been incorporated into both Board policies and into the proposal that is before the Board today.

I would ask you to refer to tab 3 of our materials.  At tab 3, we have excerpted the DSM guidelines particularly in relation to free riders.

Turning to page 8 of our materials, which is page 22 of the DSM guidelines, this is the definition of a free rider, which is:
"...a 'program participant' who would have installed a measure on his or her own initiative without the program'."


Which is exactly what APPrO's witnesses are talking about.

And moving back a page to page 7, the underlined portions note that the TRC test takes into account adjustments to account for free ridership.

And moving again back a page to page 6, which is page 15 of the DSM guidelines, the guidelines state that:
"Programs that have high free ridership rates will be less cost effective (as measured by the TRC test) since their program costs will be included in the analysis while their benefits will not."


So the point I am trying to make is that the 8.1-to-1.0 already accounts for the free rider factor, and an example of that is found at tab 4 of our materials.

These are select excerpts from the evidence discussing this issue.  Particularly, it is a Q&A in relation to consumers and a particular program.

Turning to page 11 of the materials, this specific issue was raised, and I would like to highlight Union's response to this issue.  The question is asked:
"How many energy efficiency programs would have been completed without Union's assistance?  Would customers have done this work without Union involvement?"


And the answer is:
"As part of our program 56% of all natural gas savings claims are deducted and not included in our lifetime savings metric.  This 56% 'Free-rider' offset is included to recognize work that consumers initiate without Union Gas involvement."


Intervenors in this proceeding have not specifically challenged the TRC number, the 8-to-1 ratio, nor have they challenged the free rider offset used by Union in their programs.

And so the fact that some DSM activities might have occurred without the program is not an argument against increased DSM, as that factor is already included in the calculations and is already part of the phenomenal 8-to-1 benefit-to-cost ratio.

Back at tab 1, moving to point 1(c), very briefly, but very importantly, these programs significantly lower gas bills.  And that's because, very simply, if you have more energy efficiency, you use less gas, and so you are paying less for your gas.  Your bills are lowered.

For every one dollar spent, there is eight dollars in cost savings, and that is why we say that this is in the interests of consumers.

Furthermore, a related point is that these programs significantly increase efficiency.  Consumers can make more with less energy and less costs.  That means that they are more efficient and more competitive, and that's in the interests of consumers.

Point (e) is that these programs will protect consumers from gas price fluctuations as consumption levels are reduced, and, again, through conservation less gas will be used and, therefore, customers will be less, subject to fluctuations in prices.

Point (f) in this section is that delaying DSM spending results in long-term lost opportunities.  An example was provided by Mr. MacEacheron of new equipment being purchased without choosing the higher efficiency option.  If that occurs, what happens is long-term losses in efficiencies and cost savings that you can't achieve in the following year.  It's not just a short-term issue.  If certain equipment is bought in 2014 because DSM incentives are not available, we would have to wait for 10 or 15 years for that equipment to then become obsolete for the more cost-effective, the more -- sorry, the higher efficiency option to be implemented.

Moving on to point 2 --


MS. CONBOY:  Sorry, Mr. Elson, before you do get to that?

MR. ELSON:  Yes.

MS. CONBOY:  I appreciate there hasn't been challenge of the TRC number.  We did have one of the experts last week suggest that he was a little sceptical of the 8.1, and there was not scepticism, I guess is the right way of saying it, with respect to the free rider offset.

But if the amount -- if the TRC is so high, if it is indeed 8.1, why -- in your opinion, why are -- why do the programs have to be offered through rates as opposed to -- is there not enough incentive on an individual company if the payback is that lucrative?  Why is there not an incentive for them to do it themselves?

MR. ELSON:  To a certain extent, I can only speculate about what an individual company's decision-making process might be.  In some cases there could be a lack of information.  In some cases the investment criteria could be -- have two short-term time horizons.

But the application that Union has put together has accounted for that in discounting the TRC ratio through the free-rider offset.

So this has already been incorporated.  It is part of the evidence.  It has been tested, and it hasn't been seriously challenged.

And I remember the passage where Mr. -- where the witness from APPrO was skeptical of the number, but he was skeptical of the number because it was so high.  It wasn't based on any analysis of the application or any analysis of the specific numbers used by Union in this case, which has been tested on the evidence.

And I don't -- we would submit that his skepticism isn't evidence that those numbers are false, and that if the intervenors wished to address that issue it has to be done on evidence to rebut the evidence of Union that they have put forward.

MS. CONBOY:  Thank you.

MR. ELSON:  So moving to point 2 on the summary of our submissions.  This relates to objective number 5 in the Ontario Energy Board Act, which is to promote energy conservation and efficiency in accordance with the policies of the government of Ontario, including having regard to the consumers' economic circumstances.

In our submission, a greater 2014 budget would promote energy conservation and efficiency in accordance with government policies.  And one of the key government policies in this regard is the greenhouse gas emissions target for 2020.

In order to meet that target, what is required is an additional 30 megatonnes in reductions.  And I can refer you to the references in the evidence.  That's the Environmental Defence cross-examination reference book, tab 6, page 35.  I am not going to turn it up.  Also in the transcript at page 92, lines 1 to 9.

So this policy requires significant greenhouse gas reductions.  If programs are implemented, if we continue as we are now, we will be 30 megatonnes short.  And in our submission, large industrial DSM is a necessary component of implementing that government policy.

In relation to that topic, I would like to compare Union's programs with some other conservation programs and the related greenhouse gas reductions.

So this is point 2(b).  Very simply, these programs are comparatively very highly cost-effective.  In 2011 these programs were 2.7 times more cost-effective than the OPA's industrial energy conservation program and 6.7 times more cost-effective than Ontario's electricity conservation programs.

And the reference there is in footnote 5 in our submissions, which refers to the transcript at page 83, lines 2 to 28, and also the cross-examination reference book of Environmental Defence at tab 2, page 12.

So the Board has before them today an option that is less expensive and more cost-effective than the alternatives.  In our submission, it is the Board's role to be fulfilling and implementing programs in accordance with government policy.  And in our submissions, these kinds of programs must be implemented to reach that greenhouse gas target.

Again, in comparison with electricity programs, natural-gas programs are comparatively underfunded.  Again, in 2011 the electric utilities conservation budgets were almost five times greater than those of Enbridge and Union Gas.

So in our submission, these savings should be pursued more aggressively.  Union has some of the best programs, but their budget is only a fraction of the electricity utilities' programs.

Furthermore, the potential for energy savings is comparatively high in relation to natural gas, as compared to electricity.  And again, the evidence in this respect is referred to at footnote 7 in our summary, and that is the transcript at page 86 to 87 and the Environmental Defence cross-examination reference book, tab 3, page 19.

If all economically feasible best practices are implemented in Ontario's industrial sector -- and this comes from a CME report -- the potential energy savings are twice as high with respect to natural gas as compared to electricity.

So there is lots of potential there.  There is more potential there than there is with respect to electricity, and we have more efficient programs, and they have a lesser budget.

Moving to point (e), natural gas consumption accounts for approximately 34.5 percent of Ontario's energy-related greenhouse gas emissions, and natural gas power plants alone constitute 8 percent.  The references here are in footnote 8, and these were calculations undertaken by Environmental Defence, which were confirmed on cross-examination.

If natural gas consumption accounts for such a significant portion of greenhouse gas emissions in Ontario, it is an area that must be addressed in order to fulfil the policies of the government of Ontario, which brings us to the next point, which is, very simply, the government of Ontario's greenhouse gas reduction policies cannot be met without significant increases in the energy efficiency of natural gas consumption.

So a larger 2014 budget is not only in accordance with government policy, but it is a necessary component of fulfilling that government policy and reaching the 2020 GHG targets.

Finally, this is a no-net cost method of achieving greenhouse gas reductions.  You can compare this with other methods that the government is pursuing to reach -- to achieve greenhouse gas emission reductions, such as the FIT program, where there is obviously a cost, there is a premium paid for renewable electricity.  And here there is more than no cost.  There is actually a benefit to consumers.

So when we're looking at whether this should be implemented or whether a larger 2014 budget should be required from Union, in comparison to the options, there is actually no cost for achieving these emissions.  This is why -- these emission reductions, I apologize.  This is why we say that this is one of the best options for achieving that government policy.

MS. HARE:  So I clearly don't understand something.  How is an increased budget for 2014 not a cost?  I mean, those industrial customers will be paying more.  So how is that a no-net cost?

MR. ELSON:  Because those industrial customers will actually be paying less overall at a ratio of 8 to 1.  Although $1 -- one way to think about it is you have to spend $1 to save $8.  So over the class, there will actually be an 8-to-1 savings from implementing these programs.  So there is no net cost.

MS. HARE:  So then I go back to Ms. Conboy's question.  If there is a savings of 8 to 1, why aren't these industrial customers doing it anyway?  And your response was maybe lack of education.

MR. ELSON:  If I could beg your indulgence.  Thank you.  And Mr. Gibbons has highlighted some important environmental -- sorry, some economic responses to that.

The underlying assumption would be that there is perfect capital markets and perfect information.  A theory has been presented to you by the other intervenors.  There hasn't actually been presented evidence on that point to conclusively show that these would be implemented regardless.

In fact, the evidence is exactly the opposite.  The evidence that has been provided by Union, which has not been seriously challenged by the intervenors, is that there will be a certain free rider amount, that this is incorporated into their calculations, that this is incorporated into their 8-to-1 ratio.

Secondly, those economic assumptions of perfect capital markets and perfect information are not what is actually reflected in actual markets.

So we can't rely on a theory which doesn't match what is happening in the real world, and we can't rely on speculation or theoretical assumptions when the evidence before you is the opposite.

MS. HARE:  Thank you.

MR. ELSON:  Which actually brings me to and relates to the third point, which is that Union didn't actually examine the potential for a higher 2014 budget.  Before moving on, do you have any other questions on that point?

MS. CONBOY:  No.

MR. ELSON:  Because I think it is an important one.

MS. CONBOY:  Thank you.  I'm good.

MS. HARE:  On the one you're making now?

MR. ELSON:  On the previous point.

MS. HARE:  No.

MR. ELSON:  No.  There was a discussion between my colleague Mr. Wanless and Mr. MacEacheron about the DSM budget and budget maximum set out in the guidelines.

Mr. MacEacheron acknowledged that Union did not examine the potential for a higher 2014 budget; thus, they didn't actually look at the benefits or the costs of a higher 2014 budget.  There is nothing on the evidence in relation to undue rate increases or the like.  And, in our submission, the Board should not be approving the 2014 budget if that has not been examined.

There has also been reference to a customer backlash, and, in our submission, it is too soon and there is a lack of evidence to rely on that potential concern in order to reject the proposal by Environmental Defence.  That hasn't been looked at and it wasn't part of -- there hasn't been a negotiation for an increased 2014 budget.

Furthermore, that is not a consideration under section 2 of the Ontario Energy Board Act.  That would, at best, fit under the rubric of the interests of consumers.  But if intervenors are going to present evidence to the Board that the interests of consumers are not met by this proposal, simply saying that there may be or there likely will be a backlash is not the same thing.  That is not evidence to say that bills will be higher or that there will be undue rate increases that would interfere with business decisions.  I mean, that evidence is not before you today.

In relation to Mr. DeRose's comments about ADR and negotiations, those are good points, but under Environmental Defence's proposal, an ADR and negotiations would still be a possibility and would still occur when Union would come back with a higher 2014 budget.  That would be part of the same processes that the Board would be undertaking.

Finally, in our submission, approving the existing 2014 budget would actually be contrary to the Ontario Energy Board Act and unreasonable in law because, on the evidence before the Board, the relevant factors the Board is required to consider under section 2 of the act each support an increased 2014 budget, and there is no evidence supporting the contrary, such as evidence relating to undue rate increases.

Again, this is not a case of balancing competing interests or a case of competing factors.  This is a win-win scenario where both consumer, financial and environmental interests are aligned.  An increased 2014 budget would lead to both lower bills and lower greenhouse gas emissions.

The Supreme Court of Canada has said that a decision is unreasonable if it does not fall:
"... within a range of possible, acceptable outcomes which are defensible in respect of the facts and the law."


I will very briefly take the Board to those references, and that's at tab 5 of our materials.  These are some excerpts of "Judicial Review of Administrative Action in Canada", by Donald Brown and Justice Evans, and that test for whether a decision is reasonable is underlined at page 16 of our materials.

Perhaps it would be more beneficial if I would refer you to an example of this being applied in the Energy Board context, and that appears at tab 6 of our materials and this is the Toronto Hydro case from 2010.

This is the Ontario Court of Appeal, and we don't refer to this case for the specific facts, but just to highlight what the courts have said makes a decision reasonable or unreasonable.

The relevant portion is on page 47 of our materials, and at paragraph 63 the Court of Appeal says:
"To reiterate, the second inquiry in a reasonableness analysis is that the decision fall 'within a range of possible, acceptable outcomes which are defensible in respect of the facts and law.'"


Again, here, in our submission, on the evidence all the factors point in the same direction and there is no weighing of competing objectives or competing interests.

In light of this, we say there is no rational basis to continue with the lower budget when all factors point, again, in the same direction.

Just to reiterate what those two factors are again, very briefly, one of the relevant considerations is protecting the interests of consumers, which is accomplished through more DSM, because this results in such high returns even after a free ridership offset is factored in.

And from the perspective of government policies, which is objective 5 in section 2 of the Ontario Energy Board Act, this is perhaps the most cost-effective method of producing greenhouse gas emissions, and I cannot see any rational basis for not pursuing this no-net cost option, particularly in light of the comparatively higher cost of alternative methods of achieving greenhouse gas emissions.

Subject to any questions, I will move on to the opt-out option.

MS. HARE:  I do have some questions.

If you could help me understand why you say that the existing 2014 budget would be contrary to the Ontario Energy Board Act, but you're willing to accept the 2013 budget.

I mean, it is true that Union did not consider an increased budget, but they didn't consider it for either year.

So help me understand why you are willing to accept 2013, but not 2014.

MR. ELSON:  The simple answer is that we're in 2013 now, and that that would raise complications that can't be addressed at this hearing and at this point, but there is still an opportunity to come back to the Board with a 2014 budget.

Environmental Defence is trying to be reasonable and I believe is being reasonable in these circumstances and wouldn't want to upset the apple cart, for lack of a better term.

MS. HARE:  Well, that leads me to the next question, which is that Union's other DSM programs were for '12, '13, '14, so presumably they will have to come back for new DSM programs for '15 and beyond.

Wouldn't it make sense to incorporate the industrial programs in a new budget and new programs for '15 and beyond, rather than asking Union to come forward with industrial programs for '14 and then have to come back in '15 for those and other programs as well?

MR. ELSON:  My understanding of the current application is that Union will have to come back for 2015 anyways, and we're not suggesting that they completely start from scratch for 2014.

Most of the work has already been done.  We are asking that they be directed to come back to the Board with an increased budget, which would presumably include these programs, and would be based off the existing work that had been done thus far.

MS. HARE:  Okay.

MR. ELSON:  The other reason why we, in our submission, are proposing to have a higher 2014 budget as opposed to waiting to 2015 is that there will be, again, lost opportunities that will result in long-term negative impacts.  And again, the example is lower-efficiency equipment that is purchased in 2014.

MS. HARE:  Thank you.

MR. ELSON:  Regarding the opt-out issue, Environmental Defence requests that that option be rejected by the Board.

Mr. De Rose made some points about rate predictability, and I am not going to address this from the perspective of consumers, but there are obviously issues there.

From the perspective of Environmental Defence, one of the two main problems with this proposal is that it would decrease the incentives to implement DSM.

Very simply, a company that opts out wouldn't be eligible for DSM financial incentives that could make an otherwise tenable project profitable.

Furthermore, a company that opts out would pay a lower rate for natural gas and thus have a lesser incentive to implement DSM.

And the opt-out option creates an incentive against implementing DSM in order to take the option of lower rates.  There has also been evidence of how a bizarre incentive structure would be created where certain companies would be incentivized to opt in when they want to do DSM and then opt out, and overall it would potentially impact the integrity of the incentives that this program is intended to create.

A related point -- and this is point 2 in our summary -- is that the opt-out option would potentially decrease total DSM energy savings.

First of all, the program already factors in free ridership, which is an issue I have already addressed.  The fact that some activities would potentially be accomplished without Union incentives is not a reason to accept the opt-out proposal, nor is it a reason to assume that energy savings would still be the same even if companies were allowed to opt out or if a specific company did opt out.

And the evidence on this point -- this was addressed in cross-examinations, and Mr. Zarumba was unable to say that natural-gas savings would stay the same if the Board permitted opting out.  That's in footnote 13 in our summary, and specifically the reference is Exhibit D1, page 4, which is APPrO interrogatory responses.

And secondly, Mr. Russell was unable to say that LDE's natural-gas savings would stay the same if it opted out, specifically LDE.  That's in the transcript, volume 2, page 101, lines 2 to 3 and 21 to 23.

So in theory, in terms of looking at the incentive structure, if there are less incentives there will be less gas savings.  But looking at specific practices and also at the evidence, even those advocating for the opt-out proposal couldn't guarantee that this wouldn't negatively impact the natural-gas savings.  And for those reasons, we ask that the Board reject the opt-out option.

In conclusion, there is a tremendous opportunity here that is part of the Board's mandate under the Ontario Energy Board Act to capture huge savings for Union's customers while also furthering the government of Ontario's policies regarding greenhouse gas emission reductions.

If this opportunity is not seized now, we will lose some of those benefits forever, particularly where companies install less efficient technology as a result of not having sufficient DSM funding available to them.

In our submission, in this win-win scenario, a larger DSM budget that does not include the disincentives associated with an opt-out option is the only choice that accords with the objectives set out in the OEB Act.

If I could ask your indulgence for a moment.

Subject to any questions, those are our submissions.

MS. CONBOY:  Thank you very much, Mr. Elson.  We have no questions.

I believe, Mr. Crane, you are next for IGUA; is that correct?

MR. CRANE:  Yes.

MS. CONBOY:  Thank you.


Closing Argument by Mr. Crane:

MR. CRANE:  Thank you, Madam Chair, Member Hare.

To begin, I will just give you a brief road map for where I intend to go with respect to IGUA's final submissions.

I will comment very briefly to start off on opt-out.  Secondly, I will set out IGUA's position as it relates to GEC's proposal to move the T1 rate class into the general resource acquisition budget.  Thirdly, I will comment upon GEC's proposal to revive the 15 percent DSMVA variance for the rate T2 and R100 classes.  Fourthly, I will comment on GEC's proposal for a multi-year direct access plan.  Fifthly, I will comment on GEC's proposal that targets be set on the basis of a three-year rolling average approach.  And finally, I will comment upon, generally speaking, the positions of Environmental Defence.

Taking you to my first issue on opt-out.  IGUA takes no position on opt-out, so my submissions will be very brief.  It takes no position, save and except that if opt-out is to be pursued it is IGUA's position that it be pursued on a rate-class basis and not on a customer basis.

Subject to questions you have on that, I will move on to my second issue.

MS. HARE:  Yes.  Just to clarify, so you're saying the whole rate class opts -- has no -- not opts, but has no DSM programs?  Is that what you're saying?

MR. CRANE:  I'm saying that IGUA takes no position on opt-out.

MS. HARE:  Right.

MR. CRANE:  However, if the Board concludes that opt-out ought to occur, it is IGUA's position that opt-out ought to be applied across an entire rate class and not on a customer basis.

MS. CONBOY:  So it is all or nothing, in other words?

MR. CRANE:  Correct.

MS. HARE:  Okay.  So if the Board agrees an opt-out is not really opted out, it means no DSM programs for that rate class.

MR. CRANE:  For a particular rate class; that's correct.

MS. HARE:  Is that what you're saying?  Okay.  Thank you.

MR. CRANE:  And I think, to be candid, for the very reasons raised by Mr. De Rose, that the remaining -- if it's not done on a rate-class basis, then those remaining in the rate class may be burdened more so on a DSM basis, costs associated with a DSM basis, than they otherwise would if it wasn't done on a rate class basis.

MS. HARE:  Okay.

MR. CRANE:  Turning now to my second topic.  In GEC's proposal to shift the T1 rate class into the general resource acquisition budget, you obviously listened to my cross-examination, and IGUA opposes that proposal.

This proposal, if pursued, would change the maximum overspend within that rate class from 45 percent, which is what Union has proposed, to 100 percent pursuant to GEC's proposal.  That's not consistent with rate predictability and rate stability and should not be pursued at this time.

I can tell you, echoing some of the comments from Mr. DeRose, this is a significant concern for IGUA members, being rate predictability and rate stability, and it is a concern for two main reasons as it relates to the T1 customer class, rate class.  One, given the increase in DSM rates from 2012 to 2013 for the T1 class, now is not the time to expose them to the potential volatility of what GEC has proposed, being 100 percent.

I can reference you to Exhibit K1.6 that we had a look at last week.  That illustrates the variance in DSM costs associated with the T1 rate class from 2012 to 2013.  What's being proposed is 3.6 times higher.  That's the evidence we heard, confirmed by Union.  Again, that is significant.

And, secondly, if you couple that 3.6 times rate increase with the impact associated with the clearance of the 2011 DSMVA, it creates a significant increase upon the average T1 customer.

Mr. MacEacheron's evidence that we heard from on this issue was that during his consultations with Union's T1 customers, he was advised of their desire for rate certainty and rate predictability, and it's important for the Board and, in my respectful view, Union to be mindful of these trust and comfort issues of these industrial customers.

As you know, Union's proposal, as it relates to the T1 class, contemplates a shifting of $500,000 as between the T1, the T2 and the R100 classes.  It also contemplates maintaining or having a 15 percent variance within the DSMVA, which provides an overspend collectively of up to 45 percent.

It is IGUA's position that this provides more than enough flexibility, and Union has indicated that they can adequately work within these limits.  So it is important to strike the right balance, and Union's proposal does that.

If I take a few minutes to touch on Mr. Neme's evidence as it relates to my cross-examination of him on this issue, Mr. Neme acknowledged that pursuant to GEC's proposal the potential volatility to the T1 customer would increase from 45 percent to 100 percent under GEC's proposal.

Mr. Neme acknowledged that when he was preparing GEC's proposal, he was not aware that the average T1 customers' costs from 2013 were somewhere between 3.5 and four times what they were in 2012.  Mr. Neme acknowledged that this would be an important fact for him to consider.

And having regard to that evidence, GEC's proposal should not be pursued and certainly not now, and not before a fulsome, careful analysis is done of all of the aspects that go into the consideration, including the customers' desires for rate predictability and stability that I think have been clearly communicated and are on the record in this hearing.

Subject to questions from the Board, I will move on to my third topic.

IGUA opposes GEC's proposal to revive the 15 percent DSMVA for the rate 2 and R100 classes.  It has been referenced a few times now, but Mr. MacEacheron's evidence was clear, in my view, in terms of what he was hearing loud and clear from the those two classes of customers, that rate stability was a fundamental concern for these customers.

They said, No more surprises, according to Mr. MacEacheron.  Mr. MacEacheron acknowledged that the deferral clearing amount was, indeed, a significant amount, according to him.

And, indeed, it was a significant amount, and if we draw your attention to Exhibit K1.6 on the chart entitled "Impact of the 2011 DSMVA on the Average Customer", you will see the average -- the impact on the average T2 customer was close to $600,000, and that indeed is a significant amount.

These customers, these two rate classes, are already paying a great deal towards DSM and they require certainty.  And Union has stated that it is likely to exceed its target and that its target in this market is an exceptionally high target.  That is what Ms. Lynch told us.

If you look at -- what she also said was, if you look at 2012, it was more than a billion cubic metres.

So without this variance account, this flexibility, this potential volatility, Union is still pursuing aggressive targets.  That was the evidence.  So it is not like the industrial savings are being abandoned or even discounted in 2013 and 2014.

One further reason not to entertain reviving this 15 percent overspend in the DSMVA for these two rate classes is that, pursuant to the direct access program structure, Union will be telling customers at the start of the year what their incentive amount is or what it may be.

And adding the 15 percent overspend variance would only add, in my view, less certainty to the program.  And that was supported by Union in the transcript at page 39 of the first day's transcript.

So in order to build back trust with these large industrial customers, now is not the time to reinsert the 15 percent variance into the DSMVA for these rate classes, having regard to rate stability and predictability.

And I would just echo the fact that flexibility already exists within these rate classes.  As you know, the $500,000 overspend is shifting as between the T1, the T2 and R100s is still there, and that indeed may result in some volatility within these DSM amounts at the end of the year for a particular rate class.  So there is flexibility there at the end of the day.

Subject to questions, I will move on to my fourth topic.

IGUA supports GEC's proposal for a multi-year plan with respect to the direct access budget.  And just generally speaking, IGUA obviously is in favour of the self-direct plan approach proposed by Union, but only comments upon tinkering with it as between a one-year and two-year proposal.

Now, admittedly, during Union's panel, Ms. Lynch spoke about that the -- and others, quite frankly, about the added level of complexity that would occur if there was an order to facilitate a two-year program, and I certainly acknowledge that.

But Ms. Lynch also confirmed that the math, as it was quoted, wouldn't be hard for Union to do.  And Mr. MacEacheron spoke about the increased flexibility that the direct access program provides Union's customers.

On page 47 and 48 of the transcript, he made reference to his conversations with customers where they said:
"Can you give us greater flexibility to use the incentive funds for activities, energy efficiency activities within our plants?"


And IGUA takes the position that increased flexibility should be extended to the timing when customers can access these incentives.

We heard from Mr. Neme, who opined that a two-year plan would enable more time for planning and provide greater flexibility to customers on a variety of fronts, and it would enable a greater range of projects to be considered by the customer.  He said that on page 153 of the day 1 transcript.

Mr. Zarumba, on day 2, agreed that a multi-year plan approach would be more likely to allow effective participation by a customer than a one-year approach.  He said that on page 44 of the day 2 transcript.

And we also heard from Mr. Russell, who explained that from his client's perspective budgeting for capital expenditures for a given year occurs in quarter 3, or September and October of the preceding year, and as a result, identifying as late as August of 2013 what funds his employer can earmark to be used for the self-direct plan in 2013 may not be helpful for internal budgeting purposes.

And stepping back, I think there is some good sense that goes into that analysis.  It is not uncommon for industrial customers to budget capital expenditures in the preceding year.  And a two-year plan would potentially enable these industrial customers to include its DSM incentive into its capital expenditure budget.  And this would, in our view, facilitate greater participation in the program.  And for this reason, IGUA favours the two-year approach.

During Union's submissions on Friday, Mr. Smith commented on -- and I think at your request -- the timing of the proposed two-year plan, if the Board were to consider such an approach.

And Mr. Smith thought that December 31st of 2013 was appropriate on behalf of Union.  And IGUA's submission is that, subject to constraints that can't otherwise be marshalled through, that August 1st of 2014 is a more appropriate time line, because that would indeed allow the customer to -- more flexibility, in terms of earmarking where the incentive may be spent.  And I don't think -- if it is August 1st, 2013, I don't see how August 1st, 2014 is not feasible.

Subject to questions, I will move on to my fifth topic.  IGUA supports, generally speaking, GEC's proposal that targets be set on a three-year historical approach.

Stepping back, IGUA supports that targets be based upon cubic metres, but using a three-year rolling average, as opposed to data from only one year, in our view would reduce the likelihood of volatility, and for that reason we support that approach.

We take no position on GEC's proposal, which I think on this topic also includes a 5 percent increase or decrease one way, as I recall.  But just on the issue of using a three-year historical approach, it is IGUA's position that that seems appropriate.

Moving on to my sixth topic, the submissions of Environmental Defence, generally speaking, during Union's final submissions, Mr. Smith on behalf of his client stated that Environmental Defence's proposal to increase the large-volume DSM budget is "one-sided and will result in a customer backlash against Union's large-volume DSM program".  He said that on page 122 at lines 1 to 3, and on behalf of IGUA we endorse that statement.

Union's evidence was clear that the large industrial customers are demanding rate certainty, stability, and predictability, and we need to strike the right balance between customer needs, budget, and rates.  Union has acknowledged the importance of trying to achieve this and, indeed, to strike that right balance.  And as Mr. Smith pointed out in his -- Union's final submissions, we need to guard against deferrals, which he said on page 139 of the day 2 transcript.

Now, Environmental Defence chose not to lead any evidence in this proceeding, despite having had the opportunity to do so.  And not having led any evidence includes the fact that it didn't produce any evidence to increase the DSM budget, in my respectful view.

What Environmental Defence did was produce a compendium with a number of reports -- or produce a compendium that contained in part a number of reports, at least one of which was outside the scope of the expert's -- of the panel's expertise.

We heard from Ms. Lynch, who said that the particular report fell outside of her area of expertise.  She said that on page 93 of the day 1 transcript.

So we have -- so my position with respect to the compendium of Environmental Defence is that the reports, particularly those that fall outside the scope of the expertise of the panel, where the questions were posed to them, they also fell outside the expertise of Mr. Zarumba, and my position, having listened to him limiting his area of expertise and what he was qualified for, quite frankly, is that these reports ought to be reviewed with caution in the context of this proceeding, given that they weren't led as evidence by Environmental Defence.

Now, while more spending on industrial DSM may well lead to less gas use, it is all about striking the right balance, and this must be balanced against industrial consumers shouldering the cost of these societal programs, and using less gas is an important objective that all industries should be mindful of.

And we heard the evidence that there are bottom-line reasons that make these industrial customers mindful of them in any respect.

But indeed, if DSM costs increase and we don't have evidence from Environmental Defence on what they want the DSM budget to look like, but if DSM costs -- there is a balance that needs to be struck.  If DSM costs increase, then at some point it is going to be a disincentive to industry to be in Ontario, to either come to Ontario or to stay in Ontario.  And this may or may not be in Ontario's economic interest.

But these are the mindful balances that the Board needs to be conscious of when we're striking the right balance, and that's why, quite frankly, customer needs are an important -- stakeholder interests are important criteria that need to be considered in this analysis.

Environmental Defence seems to be stressing that industrial DSM benefits everyone through emission reduction.  And there is merit to that argument, but they don't offer that everyone should pay for these benefits.  Rather, at this hearing we're hearing that they want industrials to pair for these societal benefits.

And it all comes back to the balance.  The problem with that maybe is that this is reflect -- what's reflected in the evidence is that the payback period for these programs is eight to ten years.  That's what we heard from Mr. MacEacheron on page 75 of the day 1 transcript.

But industrial payback period requirements to support investment are, according to Mr. MacEacheron, very aggressive in today's industrial environment, two years or less where capital is involved, also on page 75 of the transcript.

So in today's capital constrained and competitive environment, industry may or may not come to Ontario to fund societal benefits that require six to eight years on top of their own internal payback requirements.  They may go elsewhere, and that may not benefit our society.

And so we need to, when we're looking at DSM costs through industry, we need to look at it through the lens of a global lens, of all the factors that are going to be impacted.  And this is why a balance needs to be struck between customer concerns, as was stated by Ms. Lynch.  We need to strike a balance between the budget, the needs of customers, and the rate impacts.

And this is why, you know, in my position and in my respectful position, statistics on their own and in and of themselves do not make good economic and social policy.

Subject to questions, those are my submissions.

MS. CONBOY:  Thank you very much, Mr. Crane.  We have no questions.

We will break, however, for 20 minutes and return at quarter after 11:00.  And I am not sure who we're going to hear from first, but we've got two left, so you guys can sort that out.

Thank you very much.

--- Recess taken at 10:59 a.m.


--- On resuming at 11:23 a.m.

MS. CONBOY:  Mr. Millar, I believe we're hearing from Board staff next?
Closing Argument by Mr. Millar:

MR. MILLAR:  Yes.  Thank you, Madam Chair.

Madam Chair, as you will have seen, Board Staff has not been particularly active in this proceeding and I don't intend to comment on every issue.  Board Staff generally supports the application as filed by Union.

The plan is broadly similar to previous plans.  There are no significant departures from the Board's guidelines.  In fact, Union, in partnership with the intervenors, has done a very good job with DSM over the years, and its programs have produced some very strong results.

That said, we do have a few comments on a couple of issues.  I may be adopting the positions of other parties with respect to some issues, and there are a couple of areas where we have what I would characterize as a minor disagreement with the applicant over the appropriate result.

Let me begin.  I am going to comment on the budget and the 15 percent overspend only because obviously it is a significant issue.  As it happens, we support the application as filed on this.

With respect to the budget, it is consistent with the Board's guidelines.  The 15 percent overspend is supported by both Union and by CME.  They probably prefer zero, but they can live with 15, as I understood.  It is only for the T1, in any event.  So we support the application as filed there.

I will move to an area now where we have a bit of a disagreement with Union.  And you will see I will be making some brief references to the pre-filed evidence in this regard.

I did photocopy a page which I placed on your desk there, but what it is, it's from Exhibit A, tab 1.  It's page 16 there.  It is just table 4.  This is the table that shows the score cards for 2013 and 2014.

MS. CONBOY:  Thank you.  I don't think we need to give it an exhibit number here because, as you say, you have referenced it.

MR. MILLAR:  Yes, I have.  I simply made a copy, because it looked like you didn't actually have your binders down today.  I wanted to make sure it was there.  I do have a few extra copies if anyone needs it, but it is all things people have seen before.

So I have some comments about both the targets for 2013 and the upper and lower bands in the score card.  So maybe the easiest way is just to take a look at table 4.

If you look at the target levels for 2013, that would be the top part of the chart.  If you look down to T1, you will see the target is set by -- you take the audited cost-effectiveness, which is m3 per customer incentive dollars spent, and you multiply that by the customer incentive budget, which for T1 is just over 1.1 million.  And that's how you set the target for 2013 for T1.

And this is essentially consistent with past practice.  I know in previous years it had been on TRC versus m3, but this is more or less how it had historically been done.

But if you look at the new rate T2, Rate 100, that is at the very top.  You will see there is a bit of a difference.  So it starts out the same.  You take the audited cost-effectiveness and you multiply it by the customer incentive, but then you will see there is a reduction of 30 percent.

And Union explains that at page 18 to 19 of Exhibit A, tab 1.  I didn't produce a copy of that, but I can read it out fairly quickly.  This is what they say:

"To reflect the transition and cost effectiveness between 2012 and 2013 programming for rate T2 and Rate 100 customers, Union has applied a 30 percent discount factor to the 2013 target for this metric.  Union's direct access budget mechanism provides these customers the flexibility to fund a greater percentage of incremental project costs, studies and audits than was possible under the 2012 program.  As customers fund a greater percentage of incremental costs through their available incentives, the m3 dollar customer incentive cost-effectiveness will be lower for rate T2 and Rate 100 than it was in 2012.  In addition, these customers will receive incentive funding for developing energy plans that will generate no direct m3 savings.  In response to these changes, Union has applied a 30 percent discount factor to the 2012 results to establish an appropriate 2013 target.  As the actual 2013 results will reflect the cost-effectiveness of programming under the direct access budget mechanism, the discount factor is not included in the 2014 target conclusion."

You can in fact see on that on the chart.  They don't apply the 30 percent reduction to 2014, which is the chart below.

Now, before I make my comments on that, I want to point to a related matter or a related issue.  If you look at the lower bands and the upper bands both for 2013 and 2014, if you start with T1, you will see the lower band is 75 percent and the upper is 125 percent, and I think this is consistent with past practice.

However, if you look to the rate T2, you will see the lower band remains 75 percent, but they're proposing an upper band of 110 percent.  Again, they do provide an explanation for that, which I will read.  It is a little bit shorter than the last explanation.  It says:

"Union has maintained the 2012 25 percent spread between the lower band and target for this metric."

And we're talking about T2 here.

"The upper band has been set at 110 percent of the target to recognize Union has eliminated the ability to overspend the budget by 15 percent for rate T2 and Rate 100 customers once the 100 percent score card is achieved.  Within this structure Union must achieve a 10 percent increase above the target with no additional funding above the budget.  Therefore, it will be very challenging for Union to drive increased natural gas savings from the target level for this metric."

You may recall that during the course of the hearing and through some of the interrogatories, in fact, that GEC asked some questions about this, and indeed I think Mr. Neme actually provided some direct expert evidence on the topic through his report.

GEC wasn't able to be here today, so I don't know for certain what Mr. Poch will be saying in his written submissions, which haven't arrived yet, but I did discuss this matter with him quickly.  And I think he and I are on the same page here, but since I haven't seen his submissions yet, I can't formally adopt them, so I will have to present them myself.

Our submission is that we oppose both the 30 percent discount for the target m3 and the 110 percent upper band.  I think one of the things we point out is that Union, to its credit, has historically been very successful at hitting its target.  It has done a very good job in squeezing out m3 savings and TRC savings.

Targets are meant to be aggressive and to ensure efficient program design to maximize savings, and we don't really see a basis for a 30 percent reduction to the target.

The 30 percent number is -- I don't want to say it is pulled out of thin air.  They did put some thought into it, obviously, but I wouldn't say there has been rigourous analysis done on how you get to 30 percent, especially since they predicted it will be all the way back up to -- they're not applying any discount in year 2 for 2014, so there is certainly a large swing there.

Then when you look at the 110 percent for the band, these are obviously related issues, but I guess what we would submit is that the upper band of a target is not one that is guaranteed to be achieved.  In fact, it should be challenging to get to the 110 percent band.  There is an accompanying reward for this.  It's supposed to be difficult.  It's supposed to be hard.

Indeed, if you look at the Board's DSM guidelines -- this is in section 11.  I don't have a copy here, but I will read out the quote.  It says:

"... an incentive payment should be available to the natural gas utilities to encourage them to aggressively pursue DSM savings and recognize exemplary performance."

"Exemplary" is the word used in the DSM guidelines.

Staff notes that in the past Union has done very well with their programs.  Just by way of an example, for 2011 I think it was TRC targets at the time, but the target was about $252 million in TRC savings.  They hit almost $380 million in savings, overachieved by something like $127 million in TRC savings.  And those are great results.  Union shouldn't be punished for that.

We're not suggesting that, but targets are meant to be aggressive.  I guess it shows how much the Board Staff believes in Union.  We think they can hit an aggressive target.  They have done very well in the past.

And we submit that they have done very well off SSM.  They have made a lot of money for that, and they should have to jump over a pretty high hurdle to hit that.

So again, I think otherwise I will largely be adopting the position that Mr. Poch has or that I understand him to make, but for those reasons we don't agree with Union's proposal in that single regard.

Does the panel have any questions about that?  I am going to move on to the last area, which will take me all of 30 seconds.

MS. CONBOY:  I have no questions, Mr. Millar.

MR. MILLAR:  Okay.  Thank you.

MS. CONBOY:  Neither does Ms. Hare.

MR. MILLAR:  I think it behooves Board staff to make some comment on opt-out.  Obviously that was a big issue in this proceeding, but I will be very brief.

We have some sympathy for the position of APPrO and what we've heard from their witnesses.  Generally, however, we don't support an opt-out proposal.  And rather than take a lot of time explaining to you why, generally I can just say we adopt the position of Union in this matter.  And indeed, I read through LPMA's written submissions on this and would adopt those as well.

So I don't have anything more to add on that topic.  I am happy to answer any questions you may have, but subject to that, those are my submissions.

MS. CONBOY:  Thank you.  We have no questions of Board staff.

Mr. Crane, I believe you are -- oh, sorry, Mr. Frank, I believe you are next.
Closing Argument by Mr. Frank:

MR. FRANK:  Thank you, Madam Chair.

So a brief road map of where I plan to go.  A small comment on the context for Union's application, and then some submissions on why, in APPrO's view, opt-out for the DSM program is appropriate, particularly in regard to power generators.

And under that, I thought I would touch on experience from other jurisdictions which supports opt-out; the fact that DSM has had and has a disproportionately negative impact on power generators in particular, and the evidence of that; why, in our view, DSM is simply not necessary as it applies to gas-fired power generators; again, evidence that power generators want the right to opt out; and why, in APPrO's submission, the arguments against opt-out are not supportable.

I thought I would then briefly respond to a few submissions from -- that were made today, in particular by Environmental Defence, and let the Board know APPrO's position on certain proposals by Union and other intervenors.

So what is APPrO asking for?  It's participated in the proceeding on behalf of the large gas-fired generation membership to request an option.  In other words, it is not that all customers would necessarily opt out, but an option to opt out; in other words, to decide to take the program and pay for the services Union offers and have eligibility for incentives, or to decide not to.

Why?  Why does APPrO say that?  Well, you've heard, and you have heard evidence that the DSM program, which is really there to foster conservation activity, is simply not necessary to educate gas-fired power generation customers.

We've heard evidence that they are effectively mandated by the nature of the industry to actively seek out and implement energy efficiency projects on their own.

We've heard evidence about the technical expertise that is in-house with these customers to assess and to execute energy efficiency projects on their own.

I will also take the Panel to the evidence about the extreme and disproportionate negative impact on power generation customers.

And finally, I note that the program does not lead to an increase in energy efficiency programs.  And in fact, it's ironic, but because it's so ineffective from a cost perspective, vis-a-vis at least gas-fired generators, it leaves them with less funds and less flexibility to undertake the very energy efficiency programs that the DSM program is intended to promote.

Again, the Board defines the DSM program as a natural-gas demand-side management -- sorry, that natural-gas side demand management is the modification of consumer demand for natural gas.

And in a nutshell, the program, as it is structured, is not and cannot meet that definition of modifying the demand, because of the very nature of the customers we're talking about.

In terms of the context now for Union's application, I would like to note that DSM is not a core distributor activity, and the Board has determined that a DSM program is not mandatory and that this application is to be determined on its merits.

I think that is important.  And it is also important to note that the onus is on Union to satisfy the Board of the merits of this application.

All right.  Why opt-out for power generators is appropriate.  I thought I would first touch on what is done in other jurisdictions very briefly and then run through some of the other points that I highlighted earlier.

I am not going to repeat the evidence about the jurisdictional review that was done by Navigant, other than to note that at the end of the day I think it is fair to say that a proper reading of that demonstrates that non-mandatory participation in DSM in the rest of Canada and in the U.S. ultimately is more the norm for large gas-fired generators than otherwise.

Union itself has identified six opt-out jurisdictions in the U.S., but in fact most jurisdictions have gas-fired generators who can connect directly to interstate pipelines which have no DSM programs or a special rate class.

We've heard that Alberta does not have DSM programs for generators, and even Enbridge does not have a DSM program for generators who are in Rate 125.

I also think it is important to consider the impact that the program is having on power generators, and although I am loathe to run too many numbers I think there are some that bear specific review and consideration and, in particular, the results of an answer to an undertaking that came from Union.

In particular, we've heard that over the past three years 60 programs were undertaken regarding generator-related DSM projects, and that the generators received for the projects funding -- totalling $700,000, and that is found in the APPrO compendium at tab 3.  And perhaps we should mark that as an exhibit.

MR. MILLAR:  K3.2.

MS. CONBOY:  Thank you.
EXHIBIT NO. K3.2:  APPrO COMPENDIUM

MR. FRANK:  We don't have to turn up tab 3, but if I could ask the Panel to turn to tab 4.  This is an answer to the undertaking about the total amount that these generators who received $700,000 in funding have received over the three-year period.

I don't need the Panel to do too much math too quickly, but one can see that the numbers in each of the years are in the -- sometimes in the millions of dollars, or near millions.

And the total, if I could -- and the first page is Rate 100, and the second page is rate T1 -- the total is $9.448 million.

Now, I will acknowledge we should remove, for example, the LRAM costs, which would lower that amount to about $9.1 million.  But let's talk about a stark number.  $700,000 received in funding by generators who paid over $9 million in three years.  That's eight cents on the dollar.  And that's why I say the hugely disproportionate negative impact of the program on power generators.

I will come to it later on, but just for the context, the other important point about the $700,000 in funding -- and I will take the Panel to the specific evidence on this -- the additional costs that those generators had to obtain capital to fund those actual programs was an additional 12-1/2 million dollars.  So, in other words, the projects cost approximately $3.2 million, of which $700,000 in funding was received.

And what that demonstrates is approximately 5-point-something percent in funding, which is similar to Union's evidence about what the overall average is, about 6 percent.  And the point that I am trying to make here is that the likelihood of turning an unfeasible project into a feasible project is pretty low when you're getting funding that is going to be about 5 percent of the total cost of a project.

So I think those numbers are important for the Panel and the Board to consider in terms of this program.

Another important, in my submission, aspect of the impact of the DSM program as it currently is on customers is to look at who is actually using the program and what they're receiving.

Now, we've prepared a table, which is at tab 5; APPrO has prepared a table.  If I could ask the Panel to turn that up, I will explain the table.  And there is backup to this, which is not in our compendium, but I will give you the reference to it.

Just to simplify, let's look at the right-hand side of the table, 2011.  And what this means is there are a total of 37 customers in the Rate 100 and T2 class combined.

MS. CONBOY:  Sorry, may I interrupt you for a minute, please, Mr. Frank?  A couple of questions.

MR. FRANK:  Yes.

MS. CONBOY:  These numbers were taken directly from the evidence.  Am I reading that correctly?

MR. FRANK:  Yes.  So I will give you the reference --


MS. CONBOY:  You've got Exhibit B6.8.

MR. FRANK:  Yes, Exhibit B6.8.

MS. CONBOY:  Okay.  And they are as they were in evidence, then?

MR. FRANK:  No.  Sorry.  This is a table that combines the information that was in B6.8.

MS. CONBOY:  Okay.

MR. FRANK:  And B6.8 broke it down by the T2 class and it listed each customer, and then the Rate 100 class, each customer and the amount of incentive it received on a percentage basis.

MS. CONBOY:  Okay.

MR. FRANK:  This just combines all of that.  So what it lets you know, instead of looking at a chart that's got each of the 37 customers individually what they received, it shows of those 37 customers -- so under 2011, it says number in the category --


MS. CONBOY:  Yes.

MR. FRANK:  -- 15.  That means 15 of 37 received less than 10 percent of the funds they paid in rates.

MS. CONBOY:  Okay.  I just wanted to make sure that this was an analysis that had already been done and it wasn't...

MR. FRANK:  Well, to be fair --


MS. CONBOY:  Some of the math that's already been done --


MR. FRANK:  It is a consolidation of an analysis that was done.

MS. CONBOY:  Okay.  And I do have one question, and my apologies.  I probably should have asked it earlier, but as you are going through some of your argument, I am catching myself repeating that question to myself.

But at the outset you had said that the APPrO membership is effectively mandated by the nature of the industry to actively seek out and implement energy efficiency projects.

Can you -- I think I know what you mean by that, but perhaps you could just elaborate on that and that will help me understand the cost-benefit analysis that you were articulating.

MR. FRANK:  I will try and find quickly, but, if not, I will certainly take you shortly, Madam Chair, to a quote from Mr. Zarumba.

But in a nutshell, we heard evidence from both Mr. Russell and Mr. Zarumba that there is a financial imperative, essentially, for these type of customers to seek out efficiencies.

This is their business.  This is their greatest input cost.  This is necessary.  Mr. Zarumba's evidence was, for a generator to have any prospect of staying in business long term, it needs to find these efficiencies.

And I want to also juxtapose that to certain customers where the input cost may be part of their overall cost structure, and maybe not as big a part and often not as big a part; whereas there is evidence, uncontradicted, that over 96 -- I think it is 98 percent of the gas received by gas-fired generators is used for energy conversion purposes.

So when I say "mandated", I don't mean in any formal sense, other than in the business, commonsense, survival, competitive world that this industry exists.

MS. CONBOY:  Okay, thank you.  I do remember reading that in the APPrO evidence.  I just wanted to make sure I understood your argument correctly.  Thank you.

MR. FRANK:  If the Panel wishes, Mr. Butters can comment on that, as well, on behalf of APPrO.

MS. CONBOY:  I don't think so.

MS. HARE:  I don't think so.

MS. CONBOY:  I'm fine.  Thank you very much.

MR. FRANK:  So what we have in this chart is - and I think it is pretty stark - 15 of the 37 customers received less than 10 percent.  In fact, I just tallied it up.  Ten of them receive zero percent and one of them receives 1 percent.

Then one could see that there are a limited number that receive a hugely disproportionate large amount of greater than 250 percent, and some of the numbers of those customers are - and this is for 2011 - 666 percent, 384 percent, 685 percent, 891 percent, 925 percent, 844 percent.

All of that comes directly from Exhibit B6.8.  I apologize I didn't put that in the compendium, but, again, I think these are pretty stark and important figures, because I know one of the concerns outlined in the past by the Board is, you know, cross-subsidization, and I think this demonstrates that the program, as it is structured, is one where certain customers are getting good use.

We don't dispute that, but I think it is pretty clear and you have heard evidence why certain other customers simply don't need it.

That isn't to say no gas-fired generator is going to use it.  Simply put, once your cost is sunk, you've paid it, you might as well try and access it if you can.

Obviously it is clear not everyone is doing that, but that's another point I wanted to make.  Opt-out is opt-out.  It doesn't mean that every single person must choose that.

I think -- are there any questions on those points?

MS. HARE:  I am turning to the Chair here and asking, Do you understand this table, because I don't?

MR. FRANK:  Okay.

MS. HARE:  Maybe I am the only one that doesn't understand it.

MR. FRANK:  Sorry, let me walk through --


MS. HARE:  Let me tell you my problem.  2011, let's look at that.  The percentages, why don't those add up to 100?  Why is it 41, 38, 22?

MR. FRANK:  They will if you add up the number that are less than 100 percent and the number that are greater than 100 percent.  Those add up to 100 percent.

It just so happens a couple of different metrics -- there are a certain number who have received less than 10 percent and a certain number who have received more than 250 percent.  It doesn't mean that is going to be everybody, but the total number of customers is 37.

MS. HARE:  Right.

MR. FRANK:  Of those, 23 get less than 100 percent.  And I thought the Panel might be interested in knowing -- APPrO thought the panel might be interested in knowing, Okay, well, they received less than 100 percent, but maybe they received 80 percent or maybe they received 90 percent.

Well, in fact, a large number of those who have received less than 100 percent, 15 of them have actually received less than even 10 percent.

MS. HARE:  But if there are only 37 customers, the number in the category, why wouldn't those -- if I add it up, those four rows add up to 37?

MR. FRANK:  Well, the answer -- Mr. Wolnik could explain.  It is an overlapping histogram.  In other words, the 37 customers can be -- if you look at the middle two lines, 23 and 14, that is 37.

MS. HARE:  Right.

MR. FRANK:  Then what we have done is said, Okay, of those 23 who get less than 100 percent, how many of them get even less than 10 percent?  And that would be the line above.

Oh, 15 of those 23, not only do they get less than 100 percent; they get less than 10 percent.

MS. HARE:  Okay, I understand.

MR. FRANK:  Same thing for the lines above.  Fourteen of them get more than 100 percent, but eight of them get more than 250 percent, and, as I laid out, some of them are getting in the 800, 900, 600 percent.

MS. HARE:  Okay, thank you.

MR. FRANK:  I apologize if that wasn't clear.

MS. HARE:  I think it was just my not understanding.

MR. FRANK:  Well, I think I took -- we went through that pretty quickly, so...

As I read Union's application, I think one of the -- one of the themes seemed to be -- and as I heard Mr. Smith's able submissions, there was a problem.  It was a terrible problem.  There was a huge variance.  That caused everyone to get upset, and now we've fixed it.

And I'm not trying to diminish the tremendous efforts that Union has made in that regard.  But what I do want to say is, from APPrO's perspective, the problem isn't fixed, and I am going to explain why, and then I want to make one other comment.  The idea -- and I think I took Mr. Smith's submission to be that the impetus for all this was the huge variance account, and if we fix that, that fixes the problem.

In my respectful submission, the impetus to looking more closely at the program for many customers was the variance, but fixing the variance is not the solution for those -- for all customers, and the appropriate solution is an opt-out.

So it may be that that $600,000 average bill that came through to customers got their attention, and maybe they started to look at what the true cost of the program was to them, whether they were using it, whether it was doing what it was intended to do, and whether it was cost-effective.  And that then led them to support the position that APPrO is putting forward today.

So I just wanted to make those two points, that the program as it's proposed has -- I would recognize -- has lessened certain risks, in terms of the variance, but that doesn't answer the whole question, and that is what I wanted to talk about briefly.

So first of all, when we talk about direct access, what that is, direct access to a portion of the rates being paid.  That's at best a 68 percent amount.  And I took the Union witnesses through, and I will take the Panel shortly to a table that we put together that shows that in fact if Union earns its incentive that amount could go down to 51 percent, and that's at tab 19 of the compendium.

I don't propose to run through the numbers.  I think the math is pretty straightforward.  But the point is, in line 7 the customer incentive as a percentage of the total budget is 68 percent.  If one adds in the potential for Union's incentive, it may be that customers get back at most 51 percent.

There's also the impression that it's relatively easy for customers to count on the 68 percent in the economics of what they get.  And by the way, that risk, in terms of variance and other things, also should consider the possibility of a $500,000 transfer into any given rate class, which would be a significant percentage, you know, in excess of 25 to 30 percent of the incentive amount.

But, you know, back to whether the direct access really is one that is something that a customer can account for and count on in its capital budget, well, we heard from Mr. Russell that budgets are done the year before and that when LDE has sought funding from Union it's been an after-the-fact matter.

They came up with the program on their own.  They had their own technical resources and technical people.  They ran the program on their own, and with no disrespect to Union, it just happens in fact that Union's only involvement was with the paperwork that LDE, London District Energy, had to fill out to get the funding, which was a further increased cost for that customer.

What we also know is that the certainty or uncertainty of that amount changed.  So we heard that originally it was expected that it would be in the $40,000 range.  A year later it became $20,000.  And ultimately what came through was 40.


The point there is not to begrudge the funding or the ultimate amount, but to say from a business perspective in the real world -- and we've heard about submissions about real-world economics from Environmental Defence, and I will come to that, but it would be my submission in the real world customers can't rely on the funding when they're doing their budgeting.

In any event, the direct access amount, we also heard evidence, can't be rolled over.  What I mean by that is if by a date certain under the program a particular customer doesn't have an appropriate program with respect to which it needs funding in that year, it's paid its rates, and that direct-access money goes back into the pool.

Theoretically it is available for that customer, but if they haven't made -- or been able to put together an energy efficiency plan satisfactory to Union by August, it begs the question as to why they would be able to later on in the year.

And in any event, as I said, the budgeting for that year occurred the year before.  So where is it going to get the additional 95 percent of the cost of that program to do it?

All to say, from a real-world perspective, flexibility perspective, and practical perspective, the funding isn't going to create a situation where a gas-fired generator is going to do a program.

We heard clearly from Mr. Russell that that's not how it worked for the programs that his company has been involved in.  And we've heard from Mr. Zarumba similar evidence; in particular, that less flexibility is less optimal.

So by forcing a customer to have to spend on a program in any given year doesn't necessarily mean that is the most efficient.  And I want to give a small example.

We have heard submissions on, if the funding isn't available to do it now, there's a chance that the customer won't be able to do something, will replace something this year, an item, and it won't come up again for a number of years.  I suppose that is possible, but there are a lot of other possibilities, if we're talking about possibilities.

It's possible that what the customer needs, because it's a relatively new gas-fired generator, is something to do with its turbines, and those aren't going to come due for five years or ten years.  Well, it's going to have a whole bunch of sunk costs, where it's paid rates for years and years, and it can't accumulate those.

This is putting aside the fact that what is going to be available is a lot less than the dollar it puts in.  It's going to be, at best, 68 percent, and possibly closer to 50 percent or somewhere in between.  And we certainly saw how it happened in the past, where it was, you know, eight cents on the dollar.

So we could also take a situation where a customer might be forced to spend the money now and might choose a program that will give a certain amount of savings, whereas if it could save up might do three programs that are good for 10 percent efficiencies -- I am just making up numbers -- but had it saved up it could do a more major program that would lead to greater than those cumulative small programs.

And then we also heard evidence from Mr. Zarumba that plants run on very detailed maintenance schedules.  One can't just say, Okay.  Well, here you are.  Here's this funding this year.  You must spend it.  It might be in the life cycle of that plant.  It doesn't make sense to replace this item this year, because the following year you're going to be removing a much more major piece.  And it's doing work for nothing.  It would be kind of like changing something in your car when you're going to do a major engine overhaul in three months anyway, or six months, or a year.

Just to give the Panel the reference about the direct access amount not really being helpful in the real world for Mr. Russell, that would be found in the transcript, volume 2, at pages 56 to 57, and, again, in volume 2 at pages 117 to 118, where Mr. Russell says:

"So on an annual basis, that use-it-or-lose-it I would see as a negative."


Just to support the submissions of Mr. Crane in terms of the potential variance that could apply under the current program and the need for predictability and stability, although at the end of the day APPrO's submission is that what this is actually leading to is unfairness or a negative impact -- "unfairness" isn't the right word, but a negative impact on certain customers in addition to the variance, the only thing I would add to that - and I would support those submissions - is they apply equally across, whether it is T2, T1 or Rate 100.

And, as I said earlier, the variances could be very, very significantly impacted by a transfer of 500,000 additional dollars into any given rate class.

Madam Chair, you asked earlier about what is it that essentially mandates a generator to seek out efficiencies.  This would be found -- a very good explanation of this or evidence of this is found in the compendium at tab 18.  This is Mr. Zarumba's evidence.  It starts at line 17.
"An electric power generator essentially produces one product, electricity.  In the case of a gas-fired generator, their largest controllable input is natural gas.
"All the capital costs are fixed.  Most of the labour costs are fixed.  Even much of the maintenance cost is pretty much fixed.  There is a little bit at the edge that might be incremental, so they are -- you know, the one thing they can do which increases efficiency, which increases the profitability of the plant is to reduce heat rate.  So they have a very, very strong incentive to maximize the value of the plant.
"This -- electricity is a commodity.  It's a competitive market and generally one with a very, very low profit margin.  This all adds up, you know, to an organization that, if they're going to stay in business for any length of time, needs to be highly efficient."


I'm not going to say any more about the nature of generators or why I say that they have an engrained need for energy efficiency, other than to note that, you know, an acknowledgement essentially of this by Union, which is found at the APPrO compendium tab 10.  And there is a statement in here under the answer to (b), which says:

"Where natural gas is a large component of the overall cost of production for customers who use natural gas as a primary feed stock, e.g., gas-fired generators or fertilizer manufacturers, it would be expected that energy management is a central component to their operation."

Well, why is it or what evidence is there that generators have the expertise to do this on their own?  I would say it is clear in the record, and the evidence really comes from a couple of sources.  That's both Mr. Russell and Mr. Zarumba that I have mentioned.  But interestingly enough -- or importantly, I should say, the Board has noted the expertise of gas-fired generators in the DSM guidelines directly.

And I won't take the Panel there, but, you know, there's a statement:

"The Board is of the view that large industrial customers possess the expertise to undertaken energy efficiency programs on their own."

And I think Union has noted that, as well.  In Mr. Smith's argument in-chief, he said:

"Union freely acknowledges that power generation customers possess expertise to..."

And it is a typographical, to undertake.  It says "undertaken":

"... undertaken energy efficient programs on their own that result in natural gas savings.  In Union's submission, this fact should not be seen as a matter of controversy in this proceeding."


We have heard from Mr. Russell, and I think it is important the Panel was able to see the demeanour of that witness and consider what he had to say, as well as Mr. Zarumba.  In my respectful submission, his evidence was very clear and cogent and direct.  And he described -- when being cross-examined as to whether he could guarantee certain things, he said, Well, you, know guarantee?  What does "guarantee" really mean?  And there is too many parameters.

But what he ended up saying is:

"...there is a culture of conservation throughout London District Energy."

And this is at tab 13 of our compendium.  You don't need to turn it up.  I will just read it out, but:

"We have even put it to the point of having staff's individual performance review tied to the distribution system losses and having them look at reducing thermal losses through that."

In other words, you have evidence that you have got a plant manager who is trained in this, who is LEED certified, who is distilling this down through the staff.

This is not a situation where one is wondering, How is that customer going to or why would that customer do an energy efficiency program?

The reference would be compendium tab 13, as I mentioned.

A lot of these points dovetail and somewhat repeat each other or support each other.  So I've said, Why do generators have the expertise?  There was the evidence.

What evidence is there that generators will do it, anyway?  And, again, I won't repeat this, because I've mentioned, but I would refer the Panel to APPrO compendium tab 15, where Mr. Russell is asked specifically about, you know, at whose initiative -- the programs that LDE was involved in, at whose initiative were they?

There is one that was initiated actually by one of LDE's customers, but the evidence is they were not as a result of the education or promotion by Union, which again -- and I don't want the Board to have the impression that APPrO says that Union does not do such things and do it very well and that it is not important for certain customers.  That's not at all the submission.

The point is, for sophisticated customers like these whose business is gas-fired generation, they're, frankly, not looking to Union to be educated about what might happen.

And we heard an example of steam pouring out of a pipe as an example of how Union was able to help a generation customer on their steam side.  With all due respect, I think I could have seen that, and I think anyone in this room could have seen that.

We have also heard from Mr. Russell why sometimes, while it seems obvious that you would want to fix that, you can't shut off the heat in the middle of the winter for people who will freeze in their apartments while you fix that.  So you find a day where the temperature is more appropriate to do it.

Just so the Panel has the reference, I indicated earlier that $700,000 in funding was received over the past three years, and that an additional capital cost to complete those programs was funded by the generators themselves of 12-and-a-half million.  That comes from an answer to undertaking by Union, and that is found at APPrO compendium tab 16.  No, I'm sorry.  That's not there.  It is answer to undertaking J1.4, and unfortunately it is not in our compendium.  I apologize.  But the math shows that what that funding represents is 5.3 percent.

What is at tab 16 is what I referred to during my cross-examination.  And what it shows is the average amount that is funded overall in the program, not just relating to generators, is 6 percent.

So the 5.3 percent is not dissimilar to the overall average funding of 6 percent.  I am not sure if that is clear or if there are any questions on that.

Madam Chair, you asked a very -- a question that I thought really hit the point of, if the TRC is at over 8, why wouldn't people be doing this on their own?  In addition, one would ask oneself, in my submission, if the return is 8 to 1, is it really going to cause a program that is not feasible to become feasible if it's that far in the money, so to speak.

Generators can do it more cost-effectively on their own.  I think the numbers speak for themselves.  If they're sinking 90 percent of their rates into something where they're getting 10 percent back, that was historical.

If, going forward, kind of the best-case scenario is they're going to lose 32 percent of those funds, or possibly 50 percent, again, it seems just logical that if they had those funds themselves and they're going to do the work, well, they're going to have more funds to do it if they're not in the program.

And I just want to make one small point.  Again, I don't want the impression to be that the cash incentive to the customer is the only relevant issue for any particular -- for all customers in all DSM programs.

An important part, as I mentioned, is education, and is technical resources for a lot of customers.  But the evidence here is that is not the case for generators.  Mr. Russell was very clear on that.

And it's again no disrespect to Union, which appears to be doing a very good job in that regard, but it is simply the case that the only interaction with Union that LDE had was to fill out paperwork, which just ended up costing more time and money than if that generator could do it on its own.

Unless there are any questions, I thought I would just turn to the evidence about what power generators have said through the Navigant survey.

And I don't want to make too fine a point of this, but a survey is a survey is a survey, and it's never going to be perfect.  I think it is common knowledge that you can ask, you know, a certain number of people a question.  You're never going to get 100 percent yes, even if logically you would think you would.

The fact that 77 percent of the survey people said they want to opt out, number one, doesn't mean that, well, there's a whole bunch of people who don't want to, so therefore opt-out shouldn't be given.  One never expects a 100 percent yes rate.

But more importantly, that is exactly the point.  It is an opt-out.  It is not mandated.  It is expected that different customers may have different perspectives.  The question is whether that opt-out should be available.

MS. HARE:  Let me ask my question now.  I was saving for the end, but it does deal with the survey.  Could you just confirm or correct my understanding that the timing of the survey was after knowledge of the amount of the deferral and variance accounts but before Union's new proposal.

MR. FRANK:  I believe it was after the proposal.  It was after the proposal as well.  It was done as part of this proceeding.

MS. HARE:  Thank you.

MR. FRANK:  And just a couple of other points.  The survey shows an indication of a desire for opt-out, but that is not the only evidence of that desire that's before the Panel and before the Board.  It's confirmed in Union's stakeholder consultations.  And I won't take you there.  But that is at APPrO compendium, tab 21.  It is confirmed in focus groups at compendium, tab 22.

APPrO's involvement in this proceeding is a very clear indication of what its membership thinks, in terms of opt-out, and I am not sure I need to put any finer point on that.

In the compendium tabs that I just mentioned, it is instructive to look at, in my submission, some of the anecdotal information that was received by Union at the time.

So here's one interesting one, and this one is at tab 22.  We're energy-efficient to start with.  Union Gas didn't give me anything more than I would have done with my own technical people, but I am still paying for it as a T1 customer.

The famous Veresen letter.  I really have just two brief submissions on that.  The one is, we heard from Mr. Russell two things.  One, that it was written at a point in time where the true cost of the program wasn't really understood or completely understood.  And number two, it was written at the request of Union.

I also am -- well, I would respectfully submit that my friend's position on or any comment on the Veresen letter, Union's position on that, should be completely discounted.

Mr. Russell was here, and Union did not ask a single question about it in cross-examination, other than to say, Was it written when it appears to have been written, and was it written by the person who appeared to write it?


If Union intends to argue about some inconsistency, it was necessary for them to ask questions about that in cross-examination, and that is a general principle that applies.  So having failed to do so, it just doesn't lie in Union's mouth to raise that letter.

That being said, APPrO is not running from that letter.  The letter is what it is.  It says what it says.  It was written at a point in time.  It reflected the views of one of the companies that has gas-fired generation in Union's franchise, and the Panel and the Board can determine what it may from the letter.

What I think is much more instructive is, where is Union's views -- pardon, where are Union's views, where is -- where is Union -- where is APPrO's view, where is APPrO today on that point, and where is LDE, which happens to be a subsidiary of Veresen on the point, and what is the evidence as to why LDE has changed its mind, and why it is of the view that opt-out is appropriate.

It is not -- there is nothing nefarious about someone changing their mind or explaining that they misunderstood something.

MS. HARE:  Well, I will have to look at the transcript.  And I don't mean to argue, but I thought when the question was posed to Mr. Russell as to whether he contacted the author of the letter to find out why, his answer was he did not.

MR. FRANK:  Yes.  That was a question by Mr. Poch.  That was not a question from Union.  What -- and that is very fair.  What Mr. Russell did say is -- and this is at I think tab 25 of the compendium, and this was just in direct, so I don't think it answers the question fully, but it is an explanation where Mr. Russell says at line 12:
"I think it can most be most simply put as London District Energy was not fully aware of the full cost of the incentive payments in the various accounts and as they would be impacting our operating budgets."

And while the point is a very fair one about the fact that Mr. Russell didn't discuss with the author, there certainly could be questions about LDE's position and how it may have changed over time.  And LDE was the one who was -- Mr. Russell was here on behalf of LDE and was prepared to answer any and all questions about that.

I thought I would just turn to some submissions about why arguments against opt-out, in APPrO's view, are not supportable.  And just to give a little bit of road map there, it would be my submission that the opt-out program does not violate class rate-making principles as suggested by Union.

It's consistent with and supported by the Board's findings about the non-mandatory nature of the program now and whether it is necessary or appropriate for utilities to provide and ratepayers to fund services that are widely available through the market.  And I will come to that.

And I would submit that the better analogy for this type of service now is towards other services which have been unbundled, and which are not core to the distribution activity and which the distributor is able to effectively and efficiently deal with in the context where those services are otherwise competitively available.

When I say "competitively available", I would note that that could mean, in this context, that generators are able to do it themselves, which isn't true competition, or can go to the market and bring in their own experts.

And I think there's some evidence -- I don't think.  There is some evidence in the Navigant report that talks about internal resources and external resources spent on projects.  And external resources means where a generator is going out and finding an expert on efficiency programs, as well as using its own internal technical resources.

So just briefly, and I don't want to -- I am trying not to repeat, but, as indicated in the guidelines for DSM guidelines from the Board, section 8.2, it was concluded that:
"The Board is of the view that large industrial customers possess the expertise to undertake energy efficiency programs on their own.  As a result, ratepayer funded DSM programs for large industrial customers are no longer mandatory."

Now, as well, if I could take the Panel to tab 27 of the compendium, there was a letter released in connection with demand side management guidelines in March of 2011, and there is a few quotations I thought I would take the Panel to within this letter.

The first one is at pages 2 to 3, and it starts at the bottom of page 2, the paragraph that begins, "In its E.B.O. 169-III report".

Essentially what it recognizes is the evolution of DSM, and I think we heard that in submissions earlier today.  What may have been true at a certain point in time or believed at a certain point in time may no longer be the case.

So I am at the last line on that page, and it says:
"... the Board notes that today's market for conservation goods and services provides an array of solutions that are economically attractive to consumers.  This has led to customers implementing DSM technologies without requiring a ratepayer-funded or tax-funded subsidy."

Again, I am not suggesting that is the be-all-and-end-all answer for everybody or everything, but it is part of what is happening and has been recognized as happening in the area of DSM.

If I could now ask the Panel to turn to page 5, in the first full paragraph that begins "The current DSM budget levels" halfway down, again the letter provides:
"Although the Board has been supportive of DSM activities within utilities over the years and remains supportive of DSM generally, it is concerned with the extent to which cross-subsidies are appropriate within the Board's mandate of regulating gas distribution and whether it is necessary for ratepayers to fund services which are available through a variety of channels in the marketplace."


And I just want to tie that back earlier to the information and evidence about who is using these services and what they're getting out of them.

So, in other words, the many customers within T2/Rate 100 that are using less than 10 percent and some zero percent and the actual dollars they're getting back from this.

The last quote, if I could, just above that, and it is before that first full paragraph and it is the sentence that begins on the second line, at the end of it:
"The environment and market for demand resources has evolved substantially.  It is questionable whether it remains necessary or appropriate for utilities to provide and ratepayers to fund services which are widely available through the market."

I don't have a perfect analogy, and we certainly heard evidence from Mr. Tetreault disagreeing with the analogy to certain unbundling that has occurred, for example, storage.  Other examples could include something that is called F24-T, which is an add-on or bolt-on service that relates to nominations, I believe, for transportation, which allows a customer to buy an additional service from Union.

Those are opt-in services, and, again, it is not the perfect analogy of opt-out.  I believe there are other examples of situations where customers can receive credit for items they don't use, for example, customers who have their own transformer as opposed to using a ratepayer-funded transformer.

These are not perfect examples, but I guess maybe the simplest way of distilling the principle of what -- of my submission on this point is that Union's evidence or argument that customers don't have the option to opt out of any costs that are allocated to the rate class I would suggest is a bit of a circular argument, and it begs the question as to whether DSM program costs should be allocated to the rate class in the current circumstances without an option to opt out.

And just to summarize some of those circumstances, where ratepayer-funded DSM programs for large industrial customers are no longer mandatory; where the services being offered are not necessary because they are available competitively, as we just looked at, and the same services can and are being performed by the customers themselves, the customers in question, so Mr. Russell's evidence; where there is evidence of the extreme inefficiency of the program, in terms of cost to customer versus value received.  Again, where the only real value certain customers can get here are the actual dollars, as opposed to the technical expertise, promotion, education, the value received becomes disproportionate to the cost, thereby creating a negative impact on the customer.

And so again, the question is whether it is appropriate in those circumstances to foist upon a customer a huge cost for services that are laudable in a general sense but, in my respectful submission, should be considered as they impact APPrO members.

And I am here today only to speak for APPrO members.  I am not suggesting that this doesn't and can't apply to other large-volume customers, but that is not my mandate.  And my mandate was on behalf of APPrO, and APPrO has brought the evidence it's brought in respect of its members.

I just want to touch briefly upon the concern raised by a number of intervenors that the -- well, I would say, I guess, by certain intervenors that it will change the behaviour of customers if they're allowed to opt out.

And Mr. Zarumba was asked -- and if I could take the Panel to tab 29.  And this begins with Mr. Wanless in the middle of the page at line 13.  And we asked:

"If the Ontario Energy Board were permitted the opting-out option, do you believe that the expected magnitude of natural-gas savings in cubic metres would rise, fall, or stay the same?"

And you responded that you didn't have sufficient information to answer this question:

"Is that still your answer?"


Answer:

"Yes.  Although I'll be honest.  I don't believe that opting out would really change investment behaviour, resting on my earlier comment.  Where DSM is most effective is customers that, you know, have no access to capital, have a lack of information, or it is just not top of mind.  I think DSM is incredibly effective under those circumstances.  When you have a business entity such as an electric generator where efficiency essentially is the most important attribute, I think that DSM actually would have little or no benefit."

And we have heard Mr. Russell's evidence.  I won't repeat.

Here's an important concern raised by other intervenors about what the impact of opt-out would be on them, and without positing the ultimate solution or resolution of issues, I would simply submit that the concept that the budget is the budget is the budget, and if nine out of ten people opt out, one person would be visited upon the cost, the entire cost of the budget, I would submit is just overly simplistic and not in accord with what could very easily be done, and the recognition by Union's panel that there is no impediment if the Board ordered to adjust what goes in the budget.

So for example, it seems common sense that the budget is there on the assumption that there are certain number of customers with a certain volume.  There's no reason to believe that those numbers couldn't be adjusted pro rata.  That's for an incentive amount.

There are additional administrative costs.  You know, that's obvious.  And again, there is no reason to believe that any of those costs couldn't be adjusted appropriately.  For example, the portfolio budget is a type of administrative cost that's based on a percentage of the overall administrative cost that Union has, and it is based on volume.  Well, if there is an opt-out, that percentage can be adjusted.

Again, I am not suggesting any of this is -- that there's only one solution to any of these.  I would expect that intervenors would have -- sorry, stakeholders would have different perspectives on some of these points, as very well may Union.  And I am not suggesting that the Board wouldn't need to hear on some of these points.  But that is not a determination -- a determinative factor as to why opt-out can't happen.

MS. CONBOY:  Mr. Frank, what is your client's position on, if you opt out in year 1, would you be -- would you be permitted to opt back in in year 2?

MR. FRANK:  There is no formal position, but I would suggest that any approach would have to be practical and workable, and I would suggest shouldn't be one that could be seen as opportunistic.

Logically, one possibility is to have an opt-out that is for the term of the program that's been approved.  Another one could be with sufficient notice that other stakeholders Union and the Board considers appropriate, whether that is one year, two year, four years.  I am not suggesting any of those answers.  There's only one answer, but I would say that it has to be practical and workable and shouldn't be one that, as I said, could be used opportunistically.

MS. CONBOY:  Thank you.

MR. FRANK:  Impact on the viability of the program as a whole, I think was raised as a concern, and I don't want to dismiss it as a complete "Chicken Little, the sky is falling" argument, because I think one has to consider it, but one has to also consider it in the context of the fact that, number one, within the rate class we've seen that generators who used the program accounted for only 60 of the approximately 600 or 600-and-something program initiatives over the last three years.  That is 10 percent.

So that would mean there's 90 percent who are not generators, who presumably may choose to still use the program.

In a more general sense -- and this is just based on kind of a thumb in the wind -- if the percentage of the portfolio budget allocated to these three classes was 16.9 percent, then the point I would make is that the program overall can't be threatened if a portion of that -- those rate classes which make up that 16.9 percent has the right to opt out and then a portion of those then do opt out.

So, yes, one would not want to do anything that would threaten the viability of an otherwise very laudable program, but the assumption that that would happen or that could happen without any evidence, I suggest, isn't -- I wouldn't say isn't logical, but isn't -- there is no evidence and no reason to believe that is any significant risk or factor, other than it is just a statement.

I thought I would just briefly deal with a few comments on the submissions from my friend from Environmental Defence -- on behalf of Environmental Defence.
In terms of -- unless there are any questions on those earlier submissions.

MS. CONBOY:  No, thank you.  But I do see you looking at your watch, so maybe I do have a question.  I am just -- I am looking at the time and just wondering if we should be taking a break, or whether we should press on to lunch, depending on how long you are going to be.

MR. FRANK:  I do not have very much left, I would say five minutes or so on Environmental Defence, and then five minutes or so, maybe a little bit more, on APPrO's position on both GEC's comments and some of the Union proposals.

MS. CONBOY:  So it looks like we can be done by one o'clock, then.

MR. FRANK:  Surely done by one o'clock.

MS. CONBOY:  Thank you.

MR. FRANK:  Well, as surely as any of my estimates ever are, but...

MS. CONBOY:  Let's go for one o'clock, please.

MR. FRANK:  Okay.  Just briefly in terms of free ridership, my only comment is that -- and this is in Union's evidence, that that's currently being studied by, I believe, a technical evaluation committee.

My only point is -- and I am sure Union has done what it can with the data that it has about free ridership, but I am not sure that the Board should take it at face value that the assessment of free ridership is necessarily -- that there won't be better information about free ridership as a result of the ongoing study.

Just to give a reference to the fact that the study is ongoing, that's volume 1 of the transcript, page 74, and it is discussed at lines 5 to 22.

In terms of more money in is not really going to cost anyone anything, I guess I just don't get that.  If any customer is charged money, it's costing them more.  The idea a dollar in is going to give you 8.1 dollars back I would suggest is false economics.

Number 1, we've heard evidence -- we have evidence as to the fact that a dollar in isn't a dollar out in incentives, even if it leads to savings.  We're talking about years and years down the road, and not even necessarily savings for that customer.

Again, while laudable for society in general, I would adopt the submissions made I believe by Mr. Crane, that it is not that one ratepayer or stakeholder should have that foisted upon it to cover that.

So in terms of the costs to date, again, $700,000 back out of 9 million is a pretty stark example of a program that didn't quite work in that regard.  And that is in addition to the real cost of the program for the customer.  So every dollar of funding requires -- so every -- sorry.  Every five dollars of funding requires 95 additional dollars of capital.  So you are going to say to a customer, Okay, now you've got to do another program.  Here is five dollars for it.  You have to come up on your own with $95 to fund that.

So there are limits in terms of capacity for customers to do programs in any given time frame.

I think I have dealt with this already.  I will just briefly note the submission that neither Mr. Zarumba nor Mr. Russell could guarantee that an opt-out would allow kind of the behaviour to continue, the energy efficiency behaviour.  I think it is taking the evidence each of them gave out of context.

I have already given Mr. Russell's response on that, and Mr. Zarumba's, that they both are of the view that, in fact, the behaviour wouldn't change.  So I don't think that was a fair characterization of their evidence.

So finally, and I will try and be brief, just to outline a few comments on -- or APPrO's position on certain aspects of the program as it is.

Number 1, the self-direct, APPrO supports the change to self-direct mechanism.  In terms of the elimination of the 15 percent overspend, again, APPrO supports this program change.

The allowance for a maximum of transfer up to $500,000 among rate classes, APPrO does not support Union's ability to transfer those funds for the reasons given about potential impact on customers and potential variance.  We have heard already about the negative impact that's had.

I recognize some of the intervenors feel that that's a manageable amount.  All I can say is, on behalf of my client, its membership, that it's been there, done that and is not -- not supportive of anything that could lead to further incremental charges in a very competitive bottom-line industry where those amounts, like for other customers, but in particular -- can be significant.

In terms of GEC's recommendations, I believe GEC has advanced ten recommendations, and here's APPrO's position on them.

First, in terms of requiring the continued offering of DSM to large volume customers, obviously you have heard our position on that in terms of the opt-out.

The self-direct approach for T2 Rate 1 customers, again, APPrO supports that.  You have heard that, and that if it is approved, APPrO supports the two-year period as providing more flexibility and suggests that in the future a further extended period might even be considered.  In other words, if a program is put forward for three years, perhaps that would be the appropriate period.

In terms of the deadline, I would support the submissions - I believe it was of Mr. Crane - that if it is a two-year period, the deadline should be moved to August 1, 2014, rather than December 2013.

APPrO strongly opposes the maintenance of a 15 percent DSMVA with regard to Rate 100 T2 customers, and opposes the move of new T1 customers out of the large volume class.

APPrO supports the elimination of the 30 percent downward savings adjustment Union has proposed for its T2 Rate 100 savings target, and APPrO also supports the proposal to increase the upper band threshold for the T2 Rate 100 savings target to 125 percent.  And I am not giving much of a rationale for these, but would be generally supportive of the comments made by other intervenors that are consistent with the ultimate position taken by APPrO on those points.

APPrO also supports the elimination of Union's proposed metric on customer DSM spending.  Simply put, in our view, it is rewarding for the wrong thing.

And, finally, APPrO supports requiring that weight assigned to DSM performance with T2 Rate 100 customers be proportional to the budget for those customers, consistent with Board guidelines.

If I could just have one second?

[Mr. Frank consults with Mr. Wolnik]

MR. ELSON:  Madam Chair, while Mr. Frank is consulting with his client, I was hoping I might be able to very briefly address one issue raised by Mr. Crane which was objecting to the reliability of Environmental Defence materials, which I could do after Mr. Frank.  It would take, maximum, two minutes, but of course only with permission from the Board.

MS. CONBOY:  One moment, please.

[Board Panel members confer]

MR. FRANK:  Just one final point.  APPrO would raise the question as to whether the proposed budget -- if opt-out is not approved, whether the proposed budget is appropriate, given the evidence of the number of customers who are not using the program and would suggest that an adjustment of the budget downward is appropriate.

MS. CONBOY:  Thank you.

MR. FRANK:  Right.  And then we saw a little bit of evidence that there was significant, significant spending by a few customers, well over 100 percent, and would suggest that a cap is appropriate of 150 percent.  We saw some customers in Exhibit B6.8, I believe, at 8, 900 percent, 600 percent.

MS. CONBOY:  Thank you.

MR. FRANK:  And subject to any questions, those would be my submissions, and I want to thank the Panel for the time.

MS. HARE:  Just on that very last point, with Union's proposal about allocating a certain percentage to each customer and then use-it-or-lose-it, do you really need the cap?

MR. FRANK:  You know, I guess the short answer is, it looks like certain customers are not using the program.

MS. HARE:  Right.

MR. FRANK:  If that's the case, direct access would not necessarily cause them to start using it, would lead to essentially -- the whole point is to avoid cross-subsidization.

MS. HARE:  Mm-hmm.

MR. FRANK:  And allowing certain customers to essentially be funded by other customers to perform the program is, in our view, not efficient and not appropriate, and that a cap would help control that.

And again, the use-it-or-lose-it is in a time frame which, as I have explained, is not necessarily going to be -- or lead to efficiencies.

MS. HARE:  Thank you.

MS. CONBOY:  Thank you very much.  I have no questions for APPrO.

We will allow you, Mr. Elson, a couple of minutes to raise the issue of the availability of the Environmental Defence material.
Continued Closing Argument by Mr. Elson:

MR. ELSON:  Thank you.  I will be extremely brief.

There was an objection made to some materials in the Environmental Defence cross-examination reference book.  Those objections were primarily, I am presuming, in relation to tabs 2 to 6.  I won't take the Panel there, but will briefly describe why we feel it would be appropriate for the Board to rely on that information.

MS. CONBOY:  And you're saying the compendium you presented today, not the cross-examination.

MR. ELSON:  I believe the reference was to the cross-examination reference book.

MS. CONBOY:  Okay.  So it was from last week then.

MR. ELSON:  Which is from last week.

MS. CONBOY:  Thank you.

MR. ELSON:  So these were reports put to the various witnesses.  And I don't need to turn up the specific tabs, but I can give you the references.  For example, tab 2 and 5 were excerpts from reports of the Environmental Commissioner of Ontario, and the Environmental Defence relies on those for information such as the TRC for electricity programs, the greenhouse gas emission targets, projected cap in the targets.

These aren't contested issues that we felt it would be appropriate to call evidence on, as through cross-examination we were able to ask the questions that we needed to.  And it is also -- you know, for example, the greenhouse gas targets, I don't believe that is a contested issue, and that the Environmental Commissioner's report is sufficient evidence for that.

Other examples are a report at tab 4.  This is -- was filed as evidence in EB-2011-0327.  At tab 3 there was a CME report.  This was put forward to show that there was potential for natural gas conservation.  Environmental Defence is not relying on it for the specifics or the exact numbers, just to point out that there is potential.

And lastly at tab 6 there was a table of calculations, and this was sent to Union Gas prior to cross-examinations, and they confirmed that the numbers were reasonable.

But maybe more importantly, we're not relying only on those reports.  They help provide some context.  The core facts in evidence are in Union Gas's application itself.  That's the 8-to-1 number, and that's the free-rider rate, and those numbers have not been challenged.  They have been consistently scrutinized and studied by the parties, and they've been -- they are consistent with numbers that have been put before the Board and approved by the Board in the past.

MS. CONBOY:  Thank you.  Okay.  Well, I am trying to read the transcript as you are making your comments.  But we will take note of that.  Thank you.

MR. ELSON:  Thank you.

MS. CONBOY:  So I think that concludes this portion of the proceeding.  In accordance with the procedural order that was issued, Procedural Order No. 4, Union will file its written reply on or before Tuesday, February 12th, and we are adjourned.  Thank you very much.

--- Whereupon the hearing concluded at 12:59 p.m.
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