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Monday, February 11, 2013

--- On commencing at 9:30 a.m.

MS. CHAPLIN:  Good morning.  Please be seated.

Good morning, everyone.  The Board is sitting today in the matter of application EB-2013-0029.

This application has been brought by a number of electricity generators, and the application has been brought under section 33(4) of the Electricity Act.  The applicants are seeking the Board's review of certain amendments to the market rules made by the Independent Electricity System Operator, or IESO.

These amendments are known as the renewable integration amendments, and they deal with the dispatching of and the establishment of floor prices for variable generation facilities.

The Board has already directed the IESO to produce certain materials, and those materials have been produced, although a number of the documents are subject to claims of confidentiality by the Ontario Power Authority and the Ministry of Energy.

We were originally going to hear submissions on the confidentiality issues today, but we have decided that the confidentiality issue is best addressed through written submissions, and I believe that Board counsel informed all parties of this on Friday.

And we have set a schedule for those submissions.  So the Ministry and the OPA will file and serve any additional submissions and materials in support of their respective confidentiality claims on or before this Wednesday, February 13th.

Any parties and Board Staff that wish to file submissions and supporting materials in response will do so by on or before Friday, February 15th, and any reply by the Ministry or the OPA will be due on or before Wednesday, February 20th.

And, in addition, parties may make submissions on the issue of cost awards by this Wednesday, February 13th.  I think originally we had set tomorrow, Tuesday the 12th, as that deadline, so that has been extended by a day.  However, reply submissions on the issue of cost awards will still be due on Friday, February 15th.

So the Board is sitting today to consider a motion by the applicants for the production of further materials from the IESO.  We've received submissions from the applicants, from School Energy Coalition and from the IESO.

So we will be hearing oral submissions from those parties today.

My name is Cynthia Chaplin.  I will be the presiding member in this proceeding, and joining with me on the panel are Board members Ms. Cathy Spoel and Ms. Paula Conboy.

May I have appearances, please?
Appearances:


MR. VEGH:  Good morning, Madam Chair.  George Vegh, counsel for the applicants.  Good morning, Ms. Spoel.  Good morning, Ms. Conboy.

MS. CHAPLIN:  Thank you, Mr. Vegh.

MR. BRETT:  Good morning, Madam Chair, Panel.  My name is Tom Brett.  I am counsel for BOMA.

MS. CHAPLIN:  Thank you, Mr. Brett.

MR. VEGH:  We have one more introduction.

MS. APESTÉGUY-REUX:  Good morning.  Héloïse Apestéguy-Reux, counsel for the applicants.

MS. CHAPLIN:  Thank you very much.  You share one.

MR. MARK:  Good morning, Madam Chair.  Alan Mark for the IESO.

MS. TESKEY:  Good morning.  Jennifer Teskey for the IESO.

MS. CHAPLIN:  Thank you.

MR. FINKBEINER:  Darren Finkbeiner with the IESO.

MS. CHAPLIN:  Thank you.

MS. BULL:  Tabatha Bull with the IESO.

MS. CHAPLIN:  It's okay.  I just really need appearances from counsel at this stage.

MR. RUBENSTEIN:  Mark Rubenstein, counsel to the School Energy Coalition.  I have been asked to put in an appearance for David MacIntosh of Energy Probe, who is doing double duty in another proceeding down the hall.

MS. CHAPLIN:  thank you, Mr. Rubenstein.

MR. CASS:  Fred Cass for the Ontario Power Authority.

MS. CHAPLIN:  Thank you, Mr. Cass.

MS. BAND:  Good morning.  Martine Band, counsel with Board Staff, and to my immediate left is Edik Zwarenstein, and to his left is David Brown.

MS. CHAPLIN:  Thank you.

So are there any preliminary matters before we begin with you, Mr. Vegh?  No?  There being none, Mr. Vegh, we have of course received your materials and are familiar with them.  Please proceed.
Submissions by Mr. Vegh:

MR. VEGH:  Thank you, Madam Chair.  For my submissions this morning, I will be referring to the submissions on production of materials that were dated or filed February 5th, although the version I will be referring to was refiled to replace the initial schedule F with a redacted version of schedule F in light of the OPA's subsequent claim for confidentiality of that document.

MS. CHAPLIN:  Can I confirm that is the only change between the two documents?

MR. VEGH:  Yes.

MS. CHAPLIN:  Thank you.

MR. VEGH:  And the other set of materials I will be referring to are the original application.  I have asked Board Staff to have both of those documents available to be pulled up on the screen.

MS. CHAPLIN:  Thank you.

MR. VEGH:  As you indicated in your opening statement, Madam Chair, this is a continuation of a motion originally filed on January 11th, and that motion requested the Board to direct the production of materials.  And on January 22nd, the Board did direct the production of some of those materials and deferred consideration to the remainder of the request for production until after their application was filed.

It has been since filed, and so we now are continuing that motion, in a sense, today.

Of course, the issue on this application is whether the materials that have been requested may be relevant to issues in the appeal.

Our submission on the Board's approach to relevance and how that approach has been applied has been addressed in paragraphs 6 to 12 of our written submissions for today, the submissions on the production.  I won't repeat them, only to make a couple of observations.

First, the criteria for relevance for production is a very broad one.  The issue is whether the documents may be relevant to an issue on the appeal.

And, second, our submission is that applying that standard here in this case should -- if anything, the standard here should be less strict.

The IESO, being a public agency, should be at least as transparent as a for-profit utility.

Secondly, the OEB's mandate in reviewing an amendment under section 3 is, in my submission, largely driven by the need to have a public and transparent review of market rule amendments.  So we can always debate the technical issues, but the point -- and we will be debating the merits of the rule in this proceeding, but one of the key goals of section 33, in our submission, is to put a spotlight on the market rule so that we can have a review in an open and transparent forum.

But let me turn to the merits of our request for materials, and that of course is tied to the issues in the appeal.  And I've excerpted in paragraph 13 of our submissions the statutory language of section 33 of the Electricity Act.  As you know, the issues at the most general level in this appeal, there are three of them.

First is whether the market rule amendment is inconsistent with the purposes of the Electricity Act, second is whether they unjustly discriminate against the market participant or class of market participants, and third is whether they unjustly discriminate in favour of a market participant.

For the purposes of our submissions, I think it would be more straightforward to start with points -- the second and third grounds first; that is, discrimination against the RES generators and discrimination in favour of the OPA.

I think it is probably more straightforward for the argument to address those first, and then I will come back to the documents around the production of the materials.

So if it is all right with you, I would like to start at paragraph 19 of our submissions, which deals with the claims that we make that the market rule amendments discriminate against the renewable energy supply generators.

And the simple proposition is that the amendments discriminate against the renewable generators because the impact of these amendments is to impair their ability to deliver power to the IESO-controlled grid by forcibly curtailing them.  And other market participants, including other generators, are not subject to forced curtailment.

And I think to address the nature of that claim, it is probably most helpful to look at the market rule amendment itself, and I will explain how it works.  Those amendments are included at schedule A of the initial submissions -- sorry, the initial application.

It is a package of six market rule amendments at tab A.  I will only be referring to the first two.  The first market rule amendment, which is MR-00381-R02, is the amendment which requires the facilities to be dispatchable, and the second amendment, 03, is the one that imposes the minimum floor prices.

So on the first amendment, the -- as I say, the generators are made dispatchable, and all I really want to do is to point out to the Board the definition of "variable generation", which is what is made dispatchable under this amendment, and that is set out at page 2, at the bottom.

There is a reference to market rules, Chapter 11, definition of "variable generators", and that refers to all wind and solar photovoltaic resources in a capacity threshold.

So the point is that renewable generators -- that when it talks about variable generators we're talking about renewable generators.

And then when you turn to the next market rule amendment, which is R0 -- 03 -- 00381-R03, this is the market rule amendment that establishes or addresses floor prices for variable generators.

And I would like to turn to the provision of the amendment which does that, and that provision is on page 4.  It is section 3.5.4(a).  And it provides that the IESO board shall establish floor prices for energy offers from variable generators that are registered market participants and for energy offers from flexible nuclear generators for flexible nuclear generation, in accordance with the Market Manual, and the prices for each energy offer submitted by either of these categories, variable generator or flexible nuclear generator, shall not be less than the floor price.

So three points.  First, and most general, it creates the floor price concept.  And what that means is that the generators who are subject to this requirement cannot choose the price at which they bid their power.  They're singled out and told you can only bid your power at this floor price.

So while these generators are made part of the dispatch system under the first rule -- it is really not economic dispatch, it is centralized dispatch -- the IESO tells you the price at which you -- the minimum price at which you are to bid your power, regardless of your economic circumstances.

The second point to take from this paragraph or this rule is that this rule doesn't set a price.  The rule authorizes the IESO board to set a price.  There is no criteria for a price.  We don't know -- so we don't know today what the price is, and of course even if we did know today the price may change, because this is just simply an empowering rule and enabling rule.  It allows the Board to set the price; it allows the Board to change the price.

So the generators that are subject to this minimum floor price requirement are exposed to an indeterminate and unquantifiable risk.  And it is simply not possible for me today to tell you what I think the cost of this will be on the generators, because we don't know what the floor price is being -- that will be put in place, and of course that can change, because to know what the impact is you'd have to know, well, how many hours can you expect to be curtailed?  But we don't know how many hours we're expected to be curtailed.  We asked the IESO for that information, and hopefully that information will be produced, but certainly the generators can't predict how many hours they can expect to be curtailed on this basis.

Also, to look at the, you know, the total impact of the cost on the renewable generators you would at least have to be able to say, well, what's the average -- what's the average contract price for these generators?  What is their expected loss of revenues?  And it's not possible to know that either.  Of course, the generators can't share that information with each other.  That is confidential information.  There are also Competition Act questions around that information.

You will see as we go through the materials the OPA, as you would expect, does have this information, but that's not being shared either.  So in order to determine the exposure you would have to estimate the number of hours, multiply that by an average price, and we have neither of those factors.

So as I say today, each of the generators is exposed to an indeterminate and unquantifiable risk as a result of this rule.

The third feature of this rule I would like to bring your attention to is exactly who is made subject to it.  And that is addressed in the first sentence of the rule.  The floor prices are for energy offers from variable generators, and we've seen that definition:  "Variable generators" means renewable generators.  And it also refers to energy offers from flexible nuclear generators.

But let's see what that means, because that term "flexible nuclear generation" is defined on the next page, and it is, "flexible nuclear generation" means the component of a nuclear generation facility that has flexibility for reductions due to the operation of condense or steam discharge and is made available -- and this is the important part -- at the sole discretion of the flexible nuclear generator.

So the variable generators are subject to this floor price requirement on a mandatory basis.  They faced forced curtailment.  But the nuclear generators have -- maintain complete discretion as to how much of their generation, production, will be made subject to floor prices.  So it is voluntary with respect to nuclear facilities.

So the renewable generators are singled out for this forced curtailment in a way that other generators are not.  So the nuclear generators face -- or have discretion as to how much, if any, of the generation will be subject to this.  So it is a voluntary transaction.  And like all voluntary transactions you would expect there to be consideration and compensation for carrying -- for offering that service of flexibility.

Now, the RES generators are not asking to know what that compensation is.  And frankly, it's an assumption that there is compensation.  But it is on a voluntary basis, so the assumption that voluntary arrangements are in fact voluntary and that people are commercially compensated for the voluntary arrangements.

Now, of course the RES generators do not begrudge the nuclear generator's right to have only voluntary curtailment.  In fact, that is the system that applies to virtually every other market participant, and there is nothing unusual about allowing them to have only voluntary curtailment, not forced curtailment, because that applies virtually without exception across the system, except to renewable generators.

And it is interesting to continue to compare -- and we're in the grounds here where the allegation is that the renewable generators are being discriminated against compared to other market participants because they are subject to forced curtailment in a way that nobody else is.

And I'm making the comparison to the market rule amendment's treatment of nuclear generators to highlight the difference between the two in the same market rule.  One is forced and one is voluntary.

But it is interesting to continue to compare the treatment of nuclear and wind generators throughout this market rule amendment process, because it was addressed in the context of the market rule amendment process, and one of the areas where this treatment -- this different treatment was discussed was in the joint presentation of the IESO and the OPA to the Ministry of Energy in October 2011.  And --


MS. CHAPLIN:  Sorry, Mr. Vegh --


MR. VEGH:  Yes.

MS. CHAPLIN:  -- perhaps you could help me bring this kind of more directly to the question before us today.  I mean, we're not deciding the review today.

MR. VEGH:  Yes.

MS. CHAPLIN:  We're deciding what more, if any more, information needs to be produced and, if so, what information.  So can you perhaps try -- I think we get your point about the allegation you're making.  Can you tie that directly to the information you are now requesting?

MR. VEGH:  Thank you.  So the point about this is that -- is I am trying to address the point of relevance, and that is the test, of course.  And I would like to take you to -- I with was going to take you to the PowerPoint presentation where the OPA and the IESO addressed this issue with the Ministry, setting up the -- our request for further production on this, because what we have now are -- is information that the IESO has voluntarily provided on these issues, but they've refused to provide the rest of the material that we have requested that relates to the issue of discriminatory treatment against renewable generators.

And so my point -- what I would like to do now is, in my submissions, go to what has been produced and identify some obvious holes in that, but then go to the rest of our request around discriminatory treatment and the basis for requesting information on how were the nuclear generators treated, information or documentation on how the nuclear generators were treated, how the non-utility generators, or NUG generators, were treated, because you see that there is, you know, materials around that but, in our submission, it is incomplete.

I will take your point to keep it to the point of relevance for production of materials, and I do appreciate I don't have to win the argument today on whether or not the rule is discriminatory.

But if I can have you turn to schedule F of our production of materials document, there is, as I mentioned, one of the several joint IESO/OPA presentations to the Ministry of Energy on renewable dispatch.  And to address the point more directly, you asked:  What does it have to do with the production of additional materials?

If you turn to page 3 of the deck, the one entitled "Bottom Line" -- slide 3, entitled "Bottom Line", it refers to the fact that we last spoke in September 2011.

Well, again, we have no materials on what occurred in September 2011, and of course we have no materials about what discussions or information was shared prior to this presentation, during this presentation or after this presentation.  So you have a presentation to the Ministry that the IESO and OPA -- or the OPA -- sorry, the IESO has produced.  It is a joint presentation of the IESO and OPA, but there is no information around this or the other meetings with the Ministry and between the IESO and the OPA of their treatment of renewable generators and how that treatment compared to other generators who are in the same position as the nuclear generators.

The other point I want to make from this material is just how connected and how closely the IESO and the OPA are working together on this, because we do ask for materials respecting communications between the IESO and the OPA on this.

And so in the second bullet point, this refers -- this says that we have incurred significant market and operational efficiencies and contract costs.  So the two are treated interchangeably, both the two agencies and the types of concerns that they have, and you see they're constantly referring to themselves jointly as "we" throughout this submission.

Then you see at the next slide, slide 4, there is this integrated time line between the IESO and OPA.  So this is a concerted effort to deal with the OPA's concerns and the IESO's concerns.

Then the comparison issue again between nuclear and renewable resources comes up again at page 5.  And this deck, it says the SBG event occurred, so therefore you need to curtail resources, and then there are some bullet points around what happens if you curtail nuclear, what happens if you curtail intermittent.  The intermittent were the wind generators before the market rule amendment.

But what is interesting is that the differentiating factor between them is the optics issues for paying, for curtailing for either resource.

So it is the optics of paying for nuclear that is being curtailed or the optics of paying for wind that is being curtailed.

So the relative treatment of wind generators versus other generators is, in my submission, relevant to the question of undue discrimination, because if they're advising the government on the optics and political issues that result from curtailing from providing -- sorry, compensated curtailment or voluntary curtailment versus forced curtailment, that is a clear example of an unjust discrimination.  The system operator is not supposed to be doing that.

So treating payment for curtailment or forced versus voluntary curtailment as a political issue is inappropriate and, in our submission, is relevant to be investigated in this case.

MS. CHAPLIN:  Sorry, can you help me, Mr. Vegh?  So we have this here, and you're drawing the conclusion from it that you are.  How does more information change, or how does that help us make a decision?

MR. VEGH:  Well, you have to make a determination.  You have to make a determination on whether or not this different treatment amounts to an unjust discrimination in the treatment between the two.

And I think it is relevant to look at, Well, what was driving this determination?  Was it efficiency?  Was it system operations?  Was there an operations reason why curtailment had to be voluntary for other generators, but forced for wind generators?

I think those are all relevant considerations in looking at whether or not this different treatment is, in fact, discriminatory.

MS. CHAPLIN:  Aren't we focussed on the effects and impacts not the motives?

MR. VEGH:  But they shed light on that, as well.

The purposes for the rule have been put forward and defended by the IESO as being purposes driven by operability and efficiency, and we're testing that position, frankly, because what the test is:  Do those requirements lead to the need for forced curtailment versus voluntary curtailment?

MS. CHAPLIN:  Thank you.

MR. VEGH:  So I don't have to prove an intention of that sort to make the claim.  It is sufficient to have impacts and effects.  It is certainly relevant to this issue.

I just want to go on to make -- I am going to come back to this document later, but I will just go on to make a comparison of one more difference in treatment between the RES generators and other generators, and particularly I want to refer to the non-utility generators or the NUG generators.

Those generators are described in more detail in the application - I won't take to you it - at paragraph 48, but as the Board is aware, these generation facilities came into existence through contracts under the old Ontario Hydro that were then rolled into the new system.

And under the market rules, they are self-scheduling, so these are not dispatchable generators either.  These are like the renewables where -- prior to the amendment.

When you look at paragraph 48 of our application, the IESO says they are not considering -- they were not considering including NUG generators as part of the mandatory curtailment process.

So the NUG generators remain self-scheduling.  So they continue to have only voluntary curtailments.

What is interesting about the NUG generators, just as more background context, is they are natural gas generators, so you typically think they would have a lot more flexibility, but they are excluded from this entire process.

So one of the issues is:  Why are they being excluded from this entire process?  And that is something we want to examine in this application.  If I could turn you to schedule G, which is the next document in our materials, this is an IESO document dated November 18th, 2011.  It sets out a number of options.  So this is around the same time as the PowerPoint presentation we just saw to the Ministry.

It sets out a number of options as ways to address surplus base load, and one of the options as it goes down the list, over on the second page, is accelerated NUG contract changes.

And my only point in looking at this option is to, again, compare the treatment of renewable generators and other forms of -- other forms of generators.  We have seen that with the nuclear it is voluntary.

When we look at the treatment of the NUG contracts, you see it is voluntary again, because the only option on the table here is to accelerate changes to contracts.  And three columns over, under operational needs, it says, well, if they had new, flexible contracts, then they could also contribute to meeting flexibility requirements in the system.

So when the IESO considered how other generators can contribute to meeting flexibility requirements, it is voluntary, it is contracted, it's a normal commercial arrangement, but the renewable generators are treated quite differently, and that difference, in our submission, amounts to discrimination.

Just the other thing while we're on this document, if you look at the columns which address the criteria by which they're evaluating the different treatment of the generators, you see the political criteria again at work in the final column, "messaging and headlines".  What is a "messaging and the headlines" around?  Curtailing different types of generators.

Now -- so with that by background, in terms of relevance, I would like to go to our specific request for materials that we say are relevant to this issue of discriminatory treatment, and those are set out at paragraph 20 of our submissions.

So in 20 we set out the bullet points that are also found in Schedule A, but it is a convenient place to list them.  And we've seen from this brief discussion that the renewable power generators are -- have forced curtailment; the other generators have voluntary curtailment.

And so the materials we're requesting is, how are other generators treated?  And it's materials with respect to that.  So it is not just a PowerPoint presentation that they voluntarily pull off the shelf and it appears to be a spontaneous document.  There is obviously correspondence going into the preparation of the PowerPoint.  There are notes from the meetings where the PowerPoint is discussed.  There are notes coming out of those meetings.

And remember, this is one PowerPoint -- one joint presentation.  The IESO has produced four or six presentations.  But we don't have any other information around those presentations.  So we're kind of building -- they have given us a glimpse of some of this information, but not a complete one, not a complete review, and what we're asking for in paragraph 20 in these bullet points is a more complete review.

So it is all materials, standard definition of materials, with respect to how the IESO or other agency -- other government agency compensates market participants for curtailing or manoeuvring their facilities to address actual or forecast instance of surplus energy or for other purposes, because there are other things that generators and other market participants are required to do in the market, and sometimes it is on a forced basis, but in every occasion they're compensated for it.

So for example, the Board is familiar with the reliability must-run contracts that are in place between the IESO and OPG with respect to the Lennox facility, and there is a forced requirement to provide power.  It is kind of the opposite of curtailment, but of course it is a contract, and there is compensation for that.

So we want to know how renewable -- how the treatment of renewable generators is different than the other generators and all of the information around that with respect to voluntariness.  And it is really voluntariness, because that drives compensation, right?  If it is a voluntary transaction, that is the way I think markets are supposed to work.  If it is a voluntary transaction, then the parties will determine the value of it.  Here it is just a forced -- forced provision of a service.

And then the second bullet point --


MS. CHAPLIN:  Sorry, if I can just stop you on the first point.

MR. VEGH:  Yes.

MS. CHAPLIN:  So perhaps I had not appreciated this when I originally read it, but that phrase at the end, and as you have now described it, am I correct that -- and how I now interpret it is you're asking for everything the IESO has and everything any other government agency has about any form of compensation for every generator.

MR. VEGH:  To address surplus energy, or with respect --


MS. CHAPLIN:  Surplus energy.

MR. VEGH:  Yes, yes, and with respect to --


MS. CHAPLIN:  Well, you gave the example of forced run, so that is not surplus.  So is it just -- is it related to surplus energy?  Because you seem to be suggesting now for other purposes opens it up to include everything.

MR. VEGH:  Yes.  At this stage I wouldn't want to just -- that's a fair point.  At this stage I wouldn't want to just restrict it to surplus energy, although that is our major concern.

So for example, Madam Chair, if there were examples where the IESO says to a market participant, Well, we need something done for a system reason, and we would like you to no longer bid in economic order.  We would like you to do something else, if there's a discussion around that and if that discussion includes compensation, I think that is -- that's open ground, because we need to know in this case, why is it that if you compensate generators, other market participants, for all of their other activities that you require them to undertake, why not this one?

MS. CHAPLIN:  So you want a full catalogue of compensation measures that the IESO offers to all generators, and then you also want the same catalogue of all compensation that is given by anybody else, whether or not the IESO is aware of it or not; is that correct?

MR. VEGH:  Yes.

MS. CHAPLIN:  Okay.  All right.

MR. VEGH:  And the examples of other compensation we have set out in our initial submissions in the section on discrimination, on discriminatory treatment.  And it is not an infinite list.  You know, there are -- I think there are a list of six or seven different instances where the IESO has done that.

So if -- so if, in those examples, if there is discussion on the need to compensate generators for providing these additional services to the market, yes, we consider that to be relevant.

MS. CHAPLIN:  Okay.  And why is it appropriate for either -- I guess for us to direct -- or for us to direct the IESO to request other government agencies to provide this information if the IESO didn't use it?

If the IESO doesn't have it, why should we be directing them to try and get it now and put it on the record?

MR. VEGH:  Well, so, again, let's look at this meeting on October and the other PowerPoint presentations.  So the IESO, they should produce their notes, but if other participants -- if other people participated in the meeting, they should produce their notes as well.

MS. CHAPLIN:  Why?

MR. VEGH:  Well, because that gives more full information on what took place at that meeting.

MS. CHAPLIN:  But if, for the sake of argument, we accept your position -- there is material on the record that there is discrimination or some such, I mean, our role is to match it against the test, and if it doesn't match the test, then send it back.

We're not going to try and figure out what the right amendment should be.  We're going to figure out if this one passes the test.

MR. VEGH:  Yes.

MS. CHAPLIN:  So if, for example, this was relevant and it turns out the IESO doesn't have this information, didn't take this information into account in reaching its market rule amendment and we subsequently decide that maybe it should have, that isn't that it?  We don't actually need to have that information, do we?

MR. VEGH:  Well, many of these documents -- not the particular one I pointed to, but many of the documents actually ask the government for direction on next steps.  And so if there is -- if the government is making notes at these meetings and saying, Here is what we understand the issue to be, here's what the IESO has said, that is relevant.  If the government is following up with directions on next steps, that is relevant.

MS. CHAPLIN:  Well, presumably if the government or some agency had directed the IESO to do something, that would be information in the IESO's possession.  So I am distinguishing -- I am trying to ask you to distinguish between information that's in the IESO's possession and information that is in the possession of other parties.  And I am trying to understand the justification for broadening the scope.

MR. VEGH:  Well, it would be -- what we would have to test is whether or not the information that was held by other parties was in fact relevant to the decision.

Now, the reason I am kind of parsing that language about the decision is that it is, frankly, not clear from this process who was making the decision.  It seems some combination of IESO, OPA, and the government was making the decision.

So I can't really say that there is a -- siphon off a box and say, Well, the IESO is a decision-maker.  Here is the information it had.  It appears that all of these parties were involved in the information around the market rules, around the contracts, and so it may be that once this proceeding is complete the IESO says, Well, we didn't consider that fact and the OPA might have or the government might have, but I don't think you can today conclude that the only information that is relevant to making this determination is information that is in the possession or the control of the IESO.

The other -- its sister agencies and the government were clearly involved from the information that the IESO has already provided in making this decision.

MS. CHAPLIN:  Thank you.

MR. VEGH:  So I would like to turn now to the second ground, which is discrimination in favour of the OPA.  And this is addressed starting at paragraph 31 of our submissions.

Now, the OPA is the contract counterparty to the generators, and the issue is whether the IESO was acting in a way that unduly advantaged the OPA.  Was this -- is an example of unjust discrimination not just against the generators, but on the third ground here, in favour of the OPA.

Now, I do appreciate, and obviously it is the case, that in its formal capacity as a planner and procurement agent, the OPA is in a unique position compared to other market participants, but that does not detract from the IESO's requirement to treat them equally and to treat them fairly with respect to other market participants.

In terms of what is that standard, I think it is helpful to address what I think is the relevant and, as I say, a helpful standard, and that is set out at paragraph 34 of our submissions, because even recognizing that the OPA is different than other market participants, that doesn't mean that you can treat the OPA -- or you still have to be even-handed towards the OPA.

The standard that I am proposing here comes from the legislative documents that were tabled with the legislature when the bill to merge the IESO and the OPA were considered.

I know that that legislation did not go forward, but that did provide the opportunity to discuss how system operators should be working with the OPA and the other -- how system operators should be working with a contractual counterparty.

And you see the statement by the government is that the OSEO - that would be the new organization - is prohibited from conducting itself in a manner that can unduly advantage or disadvantage any market participant or any party to a procurement contract.

So this talks about both parties to procurement contracts.  They're not supposed to be unduly advantaging the OPA, in my submission, and information about how they're treating the OPA versus how they're treating other market participants and including particularly of course my client - that is my concern - that is relevant.

And my submission would be that this is the standard that should be applied in section -- in your section 33 analysis, and I submit that that is a fair standard.

I haven't seen a response to this.  So if the IESO disagrees and says there should be more leeway or different treatment of the OPA than what is contemplated in here, it would be helpful if they can say that in their argument so that I would be able to reply and respond to the question of what should this standard be.

But I do want to provide an example from the material that has been provided on the way in which the OPA and the IESO have been working together and why it at least raises the question of whether or not we should have more information on the way in which the IESO and the OPA did work together.  And that document is -- I am going to go back to schedule F, which is one of the joint presentations of the IESO and the OPA.

Again, I've referred to the fact that they do refer to each other jointly as "we", so they go into the government, to whom they are both accountable -- they go in shoulder to shoulder on a proposal on how to treat both system operations and contracts.

Now, of course this is a contractual counterparty.  They're not going in with the other side of that contract to meet with the government to get direction and to get approval.  It is only one side.

And if you go to page 4, you have this time line.  I touched on this as I went through this earlier, but this is an integrated time line between the OPA and the IESO dealing both with the contractual strategy and the market rule strategy.

We have a couple of blank pages after that.  These have been redacted, so we don't know what is in them.  But if you go to slides 8 and 9, we can address this on the redacted versions of these slides; again, joint IESO/OPA.

And if you look at what slides 8 and 9 provide, it is an OPA contract cost comparison.  So they're not looking here at system operations.  They're not looking at efficiency.  They're not looking at operability.  They're not looking at reliability.  They're looking at OPA contract exposure.  That is what the IESO and the OPA are working on together here.

This looks at:  What is the difference in OPA costs per year under different dispatch forecast scenarios?  What is the exposure for wind?  What is the exposure for nuclear?  And these are contract costs, not system costs.

Now, I did mention earlier that in order to work out the estimate of costs, you would need to know the average cost of the RES contracts.  You would need to have some kind of forecast of what are the likely curtailments, and I mentioned that this information is available.  And I think it is available from pages 8 and 9 that is described, because it says it looks at curtailment under each scenario, and the calculation is based on average weighted contract price of the RES contracts.

So this information is available, but obviously the generators don't have it.  And of course there is no intention or desire to get specific contract information, but not just on -- aggregated generic.  It is actually not even that central to our case to know what that number is, but if the Board would find it helpful to get an order of magnitude, I'm just saying the OPA has that information.  We don't have that information.

But it is clear in this, when the IESO is looking at market rule amendments and how those impact OPA contract obligations, they're not treating the OPA as they are any other market participant.  And given their duty not to discriminate in favour of the OPA, this clearly does require further investigation.

And you don't have to be an overly suspicious type to get the sense that there is more than -- there's more going on than just the official story that the OPA -- or, sorry, that the IESO's consultation materials do set out.

This is relevant to one of the purposes of the appeal under section 33 of the Electricity Act, that is:  Are they treating the OPA in a -- are they discriminating in favour of the OPA?

And, again, if you go back to our submissions on the materials that we're looking for, more specifically at paragraph 31, one is getting information on the forecast projection of estimates, but it is also important in that paragraph to say who is providing this.  How is the information going back and forth?  Where is this information coming from?

And the second bullet point, other information that they have on how the contracts -- sorry, how the amendments can impact amounts owing by the OPA under the contracts.  Again, we're not looking for a specific -- contractual payments from OPA to counterparties.

But what is the information that went back and forth on this point?  We see a small amount, a glimpse of this, in the presentation to the government, but what other information is out there on the way in which the IESO took into account the impact on the OPA?

Again, we asked for that information from other sources, as well.  So those are the submissions around the relevance of the documents that we are requesting on the second and third grounds of the appeal; that is, discrimination against the RES generators and discrimination in favour of the OPA.

The other ground, as I've said, is information respecting the consideration of the purposes of the Electricity Act.  As you know, one of the grounds for overturning the market rule is if it is inconsistent with the purposes of the Electricity Act.

And I thought the best way to address this point today, because this is the most generic of the requests, is to simply look at what it is we've requested and what the IESO has provided.

So what the applicants have requested is in paragraph 16 of the motion materials.  We've put the request as relating to all materials, again with the same definition that we have been talking about, of all materials considered by the IESO in respect of the matters addressed in the particular purposes of the Electricity Act that we rely upon, including all materials related to the development and consideration of options that involved alternatives to imposing dispatch and floor price requirements on wind generators.

So, you know, it is a pretty open question, which is necessary to do when you don't really know what is out there.  And the IESO's response, or what the IESO advised the Board what it is prepared to provide, is set out in paragraph 17, and the Board ultimately in its January 22nd direction directed the IESO to provide what it said it was prepared to provide.

And rather -- I think in my submissions I tried to parse the difference between what we asked for and what they said they were prepared to provide.  I am not sure that that is going to be very helpful to you.  I think the way to do this is, I will just leave with you what we've asked for, and you know why we're asking for it, I think, from my submissions, and I will let the IESO explain what the difference is between what it is prepared to provide and, therefore, you know, what they're not prepared to provide, and I will just -- in reply I will address what that gap is.  I think that is -- hopefully you find that more helpful than me trying to parse the language.

MR. MARK:  I am not sure how I am supposed to make submissions without Mr. Vegh telling us in what respect he thinks our productions are deficient.  It is his motion.  So I would be obliged if the Board could ask him to do that.

MR. VEGH:  Well, we think we are entitled to everything listed in section 16, and I think the grounds for that are pretty straightforward.  The Electricity Act is supposed to be consistent with the -- sorry, the market rule amendment, if it is inconsistent with the purposes of the Electricity Act, the Board is supposed to send it back.   We have asked for all information relating to whether -- to all information considered in respect to the purposes of the Electricity Act.  So that is what we asked for.

And I don't know how to defend that ask any more than I have.  What I am confused about is whether or not, frankly, the IESO agrees with that or disagrees with that.  Are they saying we are not entitled to this?  Are they saying we're entitled to something else?

If they have no reply to our -- I mean, I have tried in the submissions to parse through what I think they're saying, but again, I don't think that is very helpful to you.  It is better to hear from them what it is, if anything, in section -- from paragraph 16 that they're not prepared to provide.

MS. CHAPLIN:  Well, I guess -- I think they address that in paragraphs 10 and 11 of their submissions.  It seems to suggest -- consider for the second point the IESO has made no distinction based on whether documents were considered or not.  So I think their response is there.  I guess they will address that further in their submissions if they need to, and we may have questions for them, so...

MR. VEGH:  Well, okay.  So I guess the one thing that you can take from this is, in the definition of "materials", the statement -- so we have asked for materials, and that would include all e-mail communications with respect to the purposes, but it says -- but their response is that they have not produced and will not produce materials, e-mails, that don't bear upon the relevant enquiry.  So I am not sure if they think my scope is too broad in what I've asked for, is the definition of "materials" too broad.

MS. CHAPLIN:  All right.

MR. VEGH:  But subject to any questions, I have no further submissions.

MS. SPOEL:  Mr. Vegh, I am just wondering, you've argued -- you have explained in general terms the basis of your client's request for review.  And I am just wondering, with the material that we already have before us, if there is any aspect of your case that you can't make without additional information and material.

I mean, you have pointed already to things in the PowerPoint presentations which you say lead to the inference that things are being done on a discriminatory basis and so on and so forth, or that the effect is discriminatory.  And I am just wondering how much it is going to help you and us if we have a whole lot more information, if it exists, to support that -- the inferences that you are already asking us to draw, given that we're not substituting our decision for the IESO's, but merely reviewing whether this meets the test.

Maybe you can help me there.  Is there something extra that you think you are going to be able to draw out that you can't argue successfully on -- or argue adequately on the basis of the information you already have?

MR. VEGH:  Well, the application -- so when we filed the application, we based it entirely on publicly-available information, because that's all that was available.  And in the application we cite all of the publicly-available information that we say is sufficient to review and send back the appeal.

Now that we have had partial disclosure, we see that there is even more information that is relevant to it.  And I think the test here is not, you know, do you have enough to successfully argue your case, but do you have all of the information that may be relevant to these issues.  And I think the answer is obviously, no, the IESO is not prepared to provide additional information that may be relevant to these issues.

And I don't think the standard is that the Board requires the party to disclose just enough information.  I think the requirement is to disclose all the information that may be relevant.

And so I just don't know, you know, what is left out there.  I think -- I frankly think as more information comes forward our case will be stronger than it is now.

MS. SPOEL:  Thank you.

MS. CHAPLIN:  Thank you.

Mr. Rubenstein?
Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  Thank you very much.  I have provided Board Staff with a very short compendium.

MS. CHAPLIN:  Yes.  We have copies of that up here.  Should we mark it?

MS. BAND:  Yes, Madam Chair.  This would be Exhibit K1.1.

MS. CHAPLIN:  Thank you.
EXHIBIT NO. K1.1:  SEC COMPENDIUM

MR. RUBENSTEIN:  The submissions that we filed on Thursday didn't have the benefit of seeing the IESO's submissions, which were also filed on Thursday, and those submissions did help clarify what has been produced, what has not been produced, and where some of the differences are.

What I want to do is just sort of talk at -- sort of at a higher level about what should be generally produced in such a review and what shouldn't be produced.  And SEC's position is that transparency and openness needs to be paramount in this proceeding and that all documents that are relevant should be produced and, in this case, all documents regarding the renewable integration amendments at issue.

The Board's role as a reviewer of the market rule amendments is very important, and while that role is constrained by statute to essentially two separate enquiries, if the amendments are inconsistent with the purposes of the Electricity Act, and if they are unjustly discriminated against or in favour of a market participant or class of market participants.

It is also important to keep in mind this is not a dispute between the applicant group of RES 1 and RES 2 OPA contract generators and the IESO.  While the applicants may frame the amendments as being inconsistent with two or three specific purposes of the Electricity Act, the Board must consider all the purposes of the act, because the very nature of the specific purposes is that many inherently conflict with each other, and at least implicitly there must be a balancing process.

The IESO has taken the position that the only documents that should be produced are those relevant to the issue, and at a high level that is the correct statement of what should be produced.  The question is what are the issues before the Board.

The IESO takes a much too narrow view of the issues.  The IESO's position is that it cannot and did not take into account the financial consequences of the amendments to the applicant generators.

So all documents related to that inquiry should not be produced because, in their view, it is not relevant.  SEC disagrees.

First, clearly the contractual arrangements between the OPA and its other -- or other counterparties and generators, including the applicant generators, are considered to some degree by the IESO.

It needs to understand the economic incentives of each generator, generator type, in determining its forecasts and its internal modelling.  It needs to know under what economic sense -- what economic sense, from the perspective of the generators, do they bid into the market and at what price.  Essentially, the renewable integration amendments are premised on this.  The floor prices are, in part, to counteract issues regarding the fact it may be economical from the point of the applicant generators to run 24-7.

Second, the question SEC has, and it will be quite relevant to its ultimate position in this review, is:  Are the financial consequences to the applicant material enough to have a detrimental effect on ratepayers?  This could manifest itself in multiple ways that are all directly related to the purposes of the Electricity Act, and I have set those out in page 1 of our compendium.

As an example, are the financial harms to the applicant material enough that it becomes uneconomical to operate?

If that is the case, then it may have an effect on purposes 1(a), ensuring adequacies, sustainability and reliability of the electricity supply in Ontario through responsible planning and management of the electricity resources.  It may also have an effect on purpose 1(g), to protect the interests of customers with respect to price and adequacy and reliability of electricity service.

While the IESO may be right that it did not consider the financial consequences of the applicant generators in its decision to design the renewable integration amendments, and it may ultimately be right it shouldn't have considered the financial consequences, SEC disagrees that it is statutorily barred from considering the financial consequences.

It is an issue that is important in this proceeding and should be made with a fully developed evidentiary basis, not in the context of a motion for production.  The fact the IESO is not a party to the contracts between the applicant generator and the OPA does not mean that it should not consider them.

The Board should only refuse to order production of documents that are clearly not relevant to any possible issues in this proceeding, and in the rate ramp decision - and I have excerpted on page 17 to 24 of our compendium.  It is not necessary to turn it up, but it determined at an early stage that issues around the IESO process and the potential breaches of procedural fairness requirements were not at issue in the process because of the constraints of section 33(9) of the act.

Breaches of such natural justice requirements, I would say, are clearly not relevant to the Board's view.  But SEC submits it cannot be said that the financial consequences to the applicant generators are clearly not relevant to this review.

The Board should at this time, without an evidentiary basis developed yet, determine that some of these issues aren't relevant.

I would just simply submit we simply do not know at this time.

And the Board has done a similar thing in the past, and we have excerpted this at page 28 of our compendium.  And this was the Board's decision in the combined proceeding in EB-2011-0242 and 283.  It was an application by Union and Enbridge Gas for approval of the cost consequences of purchasing biomethane in its gas supply portfolio.

Numerous intervenors, including SEC, sought to stage the proceeding and have the Board determine, first, a threshold question, if the Board had jurisdiction to consider or as a policy matter should consider those applications.

The Board held an oral hearing on the matter and rejected the proposed approach, and it said:
"The Board is not convinced that the circumstances of these cases support or favour staging.  Wwithout making any determination with respect to any of the jurisdictional issues or other threshold issues that have been raised or discussed here today, the Board considers its consideration of all of the relevant aspects of these applications is best accomplished in the application or heard as a whole without any staging.
"[The' ruling is not intended to inhibit or prejudice any matter whatsoever of any issue, jurisdictional or otherwise, that any party may want to raise in the course of this combined proceeding."

I would say this is a similar situation that the Board should take into account.  It shouldn't narrowly focus unduly the scope of this proceeding at this point, unless the issues are clearly not relevant.  At a later date, the IESO and any other party may raise that it did not have jurisdiction to consider such a thing and should -- but it should only be done when there is an evidentiary basis, and the Board should consider those issues in full.

Lastly, SEC's belief is that the Board should err on the side of much broader than much narrower production, and that is reinforced for two reasons.

First, the IESO is not a typical entity that the Board regulates.  It is not like an electricity distributor or another company that the Board regulates.  It is a public agency, determining the rules that affect directly or indirectly almost every person in the province.

The Electricity Act recognizes that there is a high level of transparency and oversight that is required.  It recognizes the IESO should publish, must publish any amendments under section 33(1) and allows any person, not just directly affected parties under section 33(4), to apply to the Board to review the amendments within the allotted time.

Second, this is only the second time that the Board has been asked to review an amendment of the market rule.  There is no significant body of board decisions to help guide the Board, the applicant, the IESO, the intervenors in determining the scope of section 33(7).

SEC submits the Board should err on the side of broader production and order that all documents that are relevant to the renewable integration amendments be produced.

Now, while it may be that at this point the Board may not require that all of the materials that my friend, Mr. Vegh, is seeking, and it may be that some -- if it's e-mails or memos or any of those documents are better to be produced at a later date if it is relevant, or if the inquiries are more focussed through an interrogatory process, that might sort of provide a balance between, you know, providing what is relevant and not too onerous of a production requirement on the IESO because of the time constraints.

But at this point, I would say that the Board should not sort of overly constrain what is relevant and should allow as broad as possible disclosure.

Those are my submissions.

MS. CHAPLIN:  Thank you, Mr. Rubenstein.  We don't have any questions for you.

Mr. Mark.

MR. BRETT:  Madam Chair.  Pardon me, Mr. Mark.

Just prior to Mr. Mark making his submissions, I did not make any written submissions.  Due to some other commitments, I wasn't able to read all of this material over the weekend.

I do have, on behalf of BOMA, some brief submissions.  I would ask that you might permit me to make them.  I realize I have not filed written submissions.

So I just make the request.  They're brief, but I think they're relevant.

MS. CHAPLIN:  Mr. Brett, I think our procedural order was quite clear that we expected parties that wanted to make submissions to do so in writing on Friday.

MR. BRETT:  Yes.

MS. CHAPLIN:  So I think we have to stand by our process.  I don't think it would be particularly fair to move off of that requirement.

MR. BRETT:  Yes.

MS. CHAPLIN:  So...

MR. BRETT:  All right.  Thank you.

MS. CHAPLIN:  I trust that, in substance, the issues that you wanted to canvas are being canvassed by the parties.

MR. BRETT:  For the most part.

MS. CHAPLIN:  Okay, thank you.

Mr. Mark.
Submissions by Mr. Mark:

MR. MARK:  Thank you, Madam Chair.

Before I start my submissions, I do want to take a moment just to thank the Board, Board Staff and all of the parties for their consideration and cooperation in dealing with the issue we had arising out of our unfortunate technological problem with filing an unredacted copy of a document.  And personally, on behalf of my client, I am grateful to the parties for their cooperation in getting that resolved in a way that doesn't prejudice our interests.  So thank you very much to everyone.

I want to divide my submissions this morning into two parts.  I want to deal, first, with the process issues and give you, at the end of that, a suggestion for how to deal with the production issues that have been raised in a more orderly manner, especially given what we now know about the process.

And then I will address, after that, what I call the scope issues and deal particularly with the complaints, at least to the extent I understand them, that the applicants have with respect to the scope of the production that the IESO has made to date.

So let me start with the process issues.  I think it behooves everybody at the start of this process to take a step back and reflect upon the Board's rule and process as they pertain to the production of documents and compare and contrast that with what is sought here.

The Board's rules are clear.  In proceedings before this Board there is no litigation-type obligation on a party to make production of relevant documents.  The premise, it seems to me, of Mr. Vegh's submissions and Mr. Rubenstein's submissions is that before we get to any other stage of the proceeding, there is some type of obligation or mandate on the IESO to make production of all relevant documents.  That's the litigation model.  It is not the Board's model.  It is not reflected in the Board's rules of procedure.

The way the proceedings typically evolve is that a party files its evidence.  Then requests for production of documents are made and, as I read the Board's rules, can only be made via the interrogatory process, which is a sensible set of rules, because the need for further documents can really only be properly assessed in the context of the evidence filed by the party.

If you accept what I suggest to you is the starting proposition that there is no overarching and subsisting obligation on a party to back up the truck and download every document that pertains to the subject matter of a proceeding, then the interrogatory process is the means by which productions are sought, and the interrogatory process typically takes place after the evidence has been filed, because the Board and the parties will want to be in a position to assess the utility of the request for documents in light of the issues, as the Board perceives them in light of the evidence, and can only assess the need for and utility of further documents in the context of the evidence which has been presented in the proceeding.

The exceptional way that the Board proceeded in this case and some years ago in the ramp rate case in making an order for early production of documents under section 21 was driven, in my submission, by the statement in the application that was made by the RES generators when they sought the Board's order -- direction under section 21, the statement they said that they could not proceed with their appeal without the benefit of early production of documents from the IESO.

That is right in their notice of application that they filed in support of their pre-application request for production of documents.  They said they required it for the purpose of commencing the appeal.

And the Board made an order for production which was fairly extensive, and particularly in sub-paragraphs (vii) and (viii) obligated the IESO to make significant production with respect to the issues which are identified in section 33 of the Electricity Act, being the ones that the Board and the parties are entitled to review in this application; that is, you directed the IESO to produce documents relating to the consistency of the amendments with the statutory objectives and the -- and all of the criteria set out in 33(9).

And the IESO has done that.  The IESO has produced a substantial quantity of documents which are responsive to that and clearly, if you have looked at the productions, identify in significant detail for the parties the reasons why the IESO perceived these market rule amendments necessary to deal with the surplus base load generation problem, the analysis of the problem that was undertaken, the alternatives considered, the analysis that led to the selection of the alternatives that were eventually approved by the Board of directors.

And that body of evidence is before you.  And I have not taken from Mr. Vegh's submissions or anybody else's submissions that at least within the context of -- leaving aside the argument about whether there was some sort of political influence -- there is no complaint about sufficiency of those productions, in terms of, does the production made thus far permit the parties to understand the determinations and calculations and analysis made by the IESO in coming up with these amendments.  Nobody complains that that is insufficient.

So we have production.  We have -- we no longer have the need for production to permit the applicants to file their application.  Is there any need for this Board to make a production order at this point in the proceedings before any evidence has been filed, before you have a context within which to consider the extent to which further production is necessary or might be helpful?

And we now know that the applicants will not be filing evidence in this proceeding.  They have told us that they will not be filing evidence in this proceeding.  So the applicants cannot maintain that they require production of anything further at this time in order to complete the preparation of their evidence.  That is not their position.  Their position simply seems to be that they say these documents are relevant.

And what I say to the Board is we should now at this point in the proceedings proceed as we ordinarily would.  The IESO, notwithstanding any arguments that may be available as to whether the applicants can make out a case without filing any evidence, will prepare its evidence.  It will file its evidence.  Its evidence will be extensive.

And in my submission, following the filing of that evidence, it should be and will be open to the parties to submit interrogatories wherein they can submit such further requests for documentation they have, and surely the parties, and surely the Board, will be better positioned to determine what further documentation, if any, is required once they've seen that evidence.

For example, Mr. Vegh asked you today to speculate about the flex nuclear option and whether the flex nuclear option was or was not a case of the IESO having negotiated a voluntary arrangement with the nuclear generators that involved some sort of compensation, which he says is to be contrasted with the impact of the amendments on his clients.

In fact, that speculation is wrong.  And in fact, the evidence that the IESO will deliver will indicate quite clearly to the Board the technical developments which permitted the institution of a dispatchability and floor price regime for flexible nuclear, what are the benefits of that, what is the order of dispatch, and the Board will get that entire story.

And if, once that evidence is filed, Mr. Vegh has any further questions about the flex nuclear option and how it was arrived at, and if the Board believes that further production of the issue would be helpful, we will address it in that context.

But at this point it is both speculation by Mr. Vegh as to whether there is an issue that is worthy of examination, and it is speculation as to whether, once the IESO, when -- once the IESO has filed its evidence, there will be need for this general obligation to produce relevant documents, as opposed to a specific targeted request, which can be made in the context of a more fulsome record.

MS. CHAPLIN:  Mr. Mark, when would the IESO be proposing to file that evidence?

MR. MARK:  We can file that evidence by March the 4th.

MS. CHAPLIN:  March the 4th.  And in the normal course we give parties, you know, some period of time to ask interrogatories and answer interrogatories.

MR. MARK:  Right.

MS. CHAPLIN:  Our deadline is March 25th.

MR. MARK:  Right.  As I understand it, the Board has re served two hearing dates the week of the 18th.  If we file our evidence on the 4th, that gives, in my submission, ample opportunity for interrogatories, for responding to interrogatories, and the parties proceeding to a hearing on the 18th.

MS. CHAPLIN:  Okay.  And then you are giving the Board, oh, two or three days to reach its decision.  So I guess I am -- this seems to be a squeeze on us, if nobody else.  So I am trying to understand how your formulation helps us make a good decision.

MR. MARK:  Well, I go back to the ramp rate decision, as well.  The 60-day window, it is clear, creates significant time pressures on all of the parties.

In my submission, the review of the Board will be most significantly helped by ensuring that the IESO's evidence is as complete and comprehensive as it can be.

Filing that evidence on March 4th, in my submission, provides the Board and the parties with sufficient time to consider that evidence and be in a position to ask interrogatories, get responses to interrogatories, so that the record is complete when we get to a hearing on the 18th.  And that will leave the Board, as it did in the ramp rate proceedings, a number of days, limited absolutely - I understand that - to come to its decision.

But bear in mind that the grounds set out in the statute are very specific as to the grounds that the Board must consider.

But even -- I mean, to be frank, Madam Chair, I don't see a way of avoiding the 18th as the hearing date.  The Board gave the parties two options, March the 7th or March 18th, and March 7th, with respect, is not feasible.

MS. CHAPLIN:  Sorry, we didn't give them as options.  We put you on notice those were the potential dates.

MR. MARK:  I understand that.  I understand that.

In my submission, March 7th is not feasible.

MS. CHAPLIN:  Well, we will I guess address that in due course.

MR. MARK:  Right.  And if the Board, after considering scheduling issues, determines that March 7th should be the hearing date, then that doesn't change my submissions on the order in which we should proceed with respect to production, because there is one thing that can't happen if we're to have any hope of meeting a March 7th hearing date, is the IESO cannot be engaged in the process of preparing its evidence in this proceeding and responding to omnibus production requirements at the same time.

In my submission, it would be even more important, with a March 7th hearing date, to proceed in a fashion which sought the filing of the evidence, and then consideration of very specific and targeted interrogatory requests which raised issues that the Board considered were relevant in the context of its review and which could be fairly accommodated in the context of the time the parties and the Board have.

Proceeding now with making open-ended and broad production orders, especially when some of the issues may ultimately be determined to be irrelevant, and expecting the IESO to proceed to prepare its evidence at the same time is not a fair and realistic way of proceeding.

At this point, there is no need for further production to be made to permit any other party to file its evidence.  We should focus on the preparation of the IESO's evidence, and then deal with interrogatories, by the way, with respect to all parties, so -- after the evidentiary record is before the Board.

MS. CHAPLIN:  But the IESO has known for quite some time that this issue was quite likely to end up here.

So I fail to see why that evidence -- why isn't that evidence already prepared?

MR. MARK:  Sorry, the evidence that the IESO --


MS. CHAPLIN:  Intends to file and rely on.

MR. MARK:  Well --


MS. CHAPLIN:  Why is another three weeks required for that?  I guess I am trying to understand -- I mean, I understand the issues of fairness for all parties, but under your formulation, it seems to grant a fairly -- in a very constrained timetable, grants a fairly significant proportion of time to the IESO to prepare evidence on an issue which it has known will be potentially --


MR. MARK:  Well --


MS. CHAPLIN:  Bear with me, please, Mr. Mark.  Then also seems to assume there will then be no dispute on interrogatories and no dispute on further production if we have this March 4th date, and no further disputes on relevance, which I find very optimistic that there might not be further -- and then with the material being filed only a very limited amount of time in advance of an oral hearing.

So it seems that the result of that is not the result of that potential unfairness to the applicants with the limited amount of time they will have to review that material.

MR. MARK:  It had been our anticipation, Madam Chair, as with all hearings, that the next step in the proceeding would be the filing of evidence by the applicants, following which the IESO would file its evidence, and that we would prepare evidence that would be responsive, at least to some extent, to the evidence filed by the applicants.  We don't have that.

So now we will proceed to finalize our evidence in light of the fact that we are not getting any evidence from the applicants.  But it is not going to happen in a week or ten days.

MS. CHAPLIN:  All right.  Well, please proceed.

MR. MARK:  So putting to the side for the moment the schedule that the Board may want to set in terms of the timing for these events, in our submission, we should deal with the requests for further productions in that order once the evidence has been filed.

The other consideration for the Board on this issue is this, Madam Chair.  You know from the submissions by the OPA and the MOE that they have concerns about the request for certain production issues, and I leave it to them to deal with that.

I simply say this, that the Board should prefer a production schedule where, if there are to be interrogatories submitted to all of the parties, that process should take place in such a way such that the production obligations of the parties proceed contemporaneously and are symmetrical.

Let me turn now to the scope issues.  And, Madam Chair, I want to address this for a number of reasons, but specifically, as well, to deal with your concern with whether there is enough time in the process to defer the scope issues.

I agree with  you, Madam Chair, that there is some merit in determining, to the extent you can at this point, the scope issues, rather than leaving that to be determined as part of the interrogatory process.

So one of the options that you could have is to deal with the scope and, to the extent you can, some of the relevance issues today, and then deal -- that will permit the interrogatory process to unfold later without having to shoe-horn that issue into the schedule at that time.

Let me deal with a couple of general points to start.  The issue of the test for relevance, Mr. Vegh and Mr. Rubenstein both say that the test for relevance is broad, and they say that at this point in the proceedings anything which is relevant to the market rule amendments should be produced.

In my submission, that misses the point and sidesteps the real issue.  The issue is not, do the documents sought relate in any way to the proposed amendments.  The question is whether the documents sought relate to any issue that the Board will be reviewing in this application.

My friends are simply incorrect, in my submission, when they say if a document relates to the market rule amendments they are, ipso facto, relevant.  And the determination of what is in issue in the appeal is not decided on the basis of, if it may be an issue then it is an issue.

The Board actually has to make a determination of what the issues are and aren't in the appeal.  And in my submission, the Board can do that today with respect to the -- some of the most significant requests that the applicants make.

The other point is the reliance on my friends on the concept of openness and transparency.  And while the IESO stands behind -- and anybody who takes a look at the stakeholder process and the documentation with respect thereto that is in the productions and which is available on the IESO website will come to the conclusion that the process was open and transparent.

But as this Board ruled in the ramp rate proceeding, the question before you at the end of the day is not the quality of the process that the IESO engaged in in coming forward with these amendments, but whether the amendments are or are not consistent with the objectives in the legislation, and whether they are or they aren't unjustly discriminatory, which the Board also held in the ramp rate proceeding to be a question of economic discrimination.

And the production and evidentiary requirements on the IESO should be restricted to those questions.  And it is not an enquiry, for example, into all of the communications that the IESO may or may not have with a wide variety of parties in the multi-year process, which they were engaged in, which eventually led up to the market rule amendments.

The enquiry of the Board is with respect to the statutory criteria.  It is not a plenary review by the Board of the IESO process, of whether the consultation that the IESO had with the stakeholders or other parties was or was not sufficient or was or was not appropriate.

The scope issue that I want to deal with is this:  The IESO has no dispute, and welcomes an enquiry into the issue, of whether the rules themselves treat like persons differently.  So if the applicants want to contrast the treatment of the flex nuke generators and the RES generators as a consequence of these market rule amendments, they're absolutely free to do so.

The discrimination issue, in terms of the operation of the market rules, whether they treat similarly-situated persons differently or not, is clearly within the scope of the hearing.  And I was a little bit confused by many of Mr. Vegh's submissions, which focus, for example, on the differential treatment between the flex nuke and his clients, and talk about whether the IESO compensates others for compliance with system requirements and doesn't compensate certain other people.

To the extent the IESO rules deal with those issues, it is absolutely open to Mr. Vegh and the Board to consider whether that treatment is discriminatory or not.

Our scope issue that we have and have had since the outset and we say can be determined today is whether it is appropriate to undertake an examination and get into the assertion of the applicants that they are unduly harmed because of the consequences of the operation of the market rule amendments on their contractual payment rights pursuant to their bilateral contracts with the OPA.

And in our submission, that issue and the issue of how market participants may or may not fare economically under their contractual arrangements with parties other than the IESO are outside of the mandate of the IESO and outside of the scope of the proceeding we are presently engaged in.

Similarly, we say that the consideration of those contractual financial impacts on renewables policy in Ontario is outside of the scope of the IESO mandate and outside the scope of this proceeding.

The parties essentially are asking the Board to determine and examine what government policy, as manifested either by the OPA or the Ministry of Energy, should be regarding renewables, in light of these market rule amendments.

They want to make this a policy review of what the government should do because of the surplus generation issue and the rules the IESO proposes to implement to respond to them.

And in our submission, those questions are outside of the IESO's mandate and outside the scope of this review.  It would involve the IESO and this Board into a broad and searching examination, as the issue is framed by Mr. Vegh, for example, of the expectations of the RES generators and the government of Ontario at the time the RFP for renewable power was issued, an examination of what expectations those parties had with respect to future energy policy in Ontario, and it would require this Board to engage in an exercise of determining whether or not the -- any responses proposed by the OPA are appropriate when contrasted with the effect of the amendments.

And that is an enquiry which, in our submission, delves into matters which are beyond the mandate of the IESO and which are clearly, in my submission, inappropriate in the context of this review of the specific statutory requirements that the Board has to review.

It is essentially seeking an enquiry into what the government should do about renewables in light of the surplus base load generation problem, which is distinct from the mandate of the IESO, which is what to do as the grid and market operator because of the SBG issue.

And it is important in this context, Panel, to keep in mind the statutory roles and authorities of the IESO and the OPA.  The statutory mandate of the IESO comes from the Electricity Act, and it comes from -- does the Panel have the Electricity Act?

MS. CHAPLIN:  Yes.  Yes.

MR. MARK:  Section 5 of the Electricity Act sets out the objects of the IESO:
"The objects of the IESO are,
"(a) to exercise the powers and perform the duties assigned to the IESO under this Act, the market rules and its licence;
"(b) to enter into agreements with transmitters giving the IESO authority to direct the operation of their transmission systems;
"(c) to direct and promote and maintain the reliability of the IESO-controlled markets to promote the purpose of this Act;
"(d) to participate in the development by any standards authority of standards and criteria relating to the reliability of transmission systems;
"(e) to work with the responsible authorities outside Ontario to co-ordinate the IESO's activities with their activities;
"(f) to collect and provide to the OPA and the public information relating to the current and short-term electricity needs of Ontario and the adequacy and reliability of the integrated power system to meet those needs."


So the restricted mandate of the IESO is to operate those markets and the grid.  It has no broader or other authority.

Its responsibilities do not extend to resource planning for the province.  It does not extend beyond the operation of the grid in a manner consistent with the objectives, but it is restricted to how it can operate the grid in an efficient and reliable way.

It is the OPA which has the authority with respect to the procurement of power, including renewables power and the contracting for that power.

The authorities of the OPA is found in section 25 of the Electricity Act, and in particular in section 25.2.  It says:
"The objects of the OPA are,
"(a) to forecast electricity demand and the adequacy and reliability of electricity resources for Ontario for the medium and long term;
"(b) to conduct independent planning for electricity generation, demand management, conservation and transmission and develop integrated power system plans for Ontario;
"(c) to engage in activities in support of the goal of ensuring adequate, reliable and secure electricity supply and resources in Ontario;
"(d) to engage in activities to facilitate the diversification of sources ..."

Et cetera.  And then when we look at the powers of the OPA, down under subsection (5), you will see that it is the OPA that is given the power:
"(a) to enter into contracts relating to the adequacy and reliability of electricity supply;
"(b) to enter into contracts relating to the procurement of electricity supply and capacity in or outside Ontario;
"(c) to enter into contracts relating to the procurement of electricity supply and capacity using alternative energy sources or renewable energy sources to assist the Government of Ontario..."

Et cetera.  So it is clear - and Mr. Vegh is absolutely correct on this point - that the contemplation and requirement is that there is a clear separation of functions between the IESO, which is responsible for the efficient and reliable operation of the grid and the market, and the function of the OPA, which has the responsibility to deal with policy decisions about long-term promotion of renewables, for example, to enter into contracts, to consider whether amendments to contracts are appropriate, to respond to current conditions, whether those conditions be the consequences of market rule amendments or other conditions that affect the economics of the renewable generation industry in Ontario.

And for that reason, the IESO does not, and anybody who is at all familiar with the Ontario system will understand that the IESO could not, possibly operate the dispatch, the economic dispatch, of the market and the orderly and efficient operation of the grid on the basis of:  What are the financial consequences to generators of those market actions pursuant to bilateral contracts that generators may have with third parties, to which the IESO is not a party and which may not even be visible to the IESO?

It is manifest, from stating the proposition, that it cannot reasonably be expected that the IESO would operate the market or establish market rules that dispatched generation not on the basis of offer prices, not on the basis of the efficiency of the system, not on the basis of lowest overall system costs, not on the basis of system costs and benefits, but on the basis of the profit -- profitability of the generators based on their private contracts.

To understand the proposition being advanced by the RES generators is to understand that that is manifestly outside of the purview of the IESO and could not possibly be a basis upon which this Board could review the market rule amendments.

So while it is absolutely, as I said before, open to the RES generators to examine the proposed market rule amendments and how they compare to market rules which are applicable to other generators in terms of the making of dispatch decisions, it is open to the applicants to examine whether these market rule amendments do, in fact, treat flex nuclear or other dispatchable generation different than how they treat RES generation.  That is fair game.

What we say is beyond the pale and will take this proceeding into impermissible territory and to a territory which will clearly result in the Board's inquiry being overly broad in the context of the statutory limitations on that inquiry, and the time limits available to the Board cannot run a plenary review of either the Board's process or, more germane to this argument, of what should the government's response be vis-à-vis the amendments, if any, that it is prepared to make to the bilateral contracts or the compensation, if any, that the government proposes to provide to the RES generators as a consequence of these market rule amendments.

That is a matter for those contracting parties and the policy makers on both sides of that negotiation to deal with, not the IESO and not this Board.

So with respect to scope, Madam Chair, the position of the IESO is that all of the production requests that go to the issue of compensation to either the applicants here or any other market participants as a result of dispatchability, any production requests which go to the issue of the financial consequences pursuant to the contracts that the RES generators have of the market rule amendments, questions going to any information the IESO may have with respect to the OPA's information or intention with respect to the costs to the generators under their contracts or proposed compensation to them, are all outside the scope of the proceeding.

And communications between the IESO and government agencies which may pertain to that issue -- bearing in mind the IESO's uncontradicted evidence in this motion -- we filed the affidavit of Mr. Campbell, which hasn't been challenged, hasn't been cross-examined -- that the IESO did not have regard to those contractual consequences when assessing the need for the SBG amendments or in formulating the amendments.

So you have an evidentiary basis before you today already to conclude, in fact, that there were no such considerations.  So we say, A), it would be irrelevant and, B), you have uncontradicted evidence before you today that there were no such considerations, and it would be a feckless exercise to engage in production with respect to them.

The production made thus far in the proceedings amply explains the need for dispatch rules, who they apply to, why they are proposed, the system benefits and costs, and what alternatives were available, and why this alternative was selected.  And that is what is relevant and that is the production that the IESO has made to date.

And I simply ask the Board in closing on this submission to be mindful and respectful of the institutional roles and boundaries that exist in the structure in place under the Electricity Act and not to use a market rule amendment appeal, which we know from Section 30 is intended to have a limited scope and a limited time frame, as a springboard to get into broader enquiries, which may be important enquiries.

Nobody is suggesting -- and what the documents made clear, contrary to Mr. Vegh's submission, is not that the IESO was "in cahoots" with the OPA, and there is no evidence to support that suggestion.

But what the documents make clear is that the IESO, for years, has been telling the RES generators and the OPA of the imminent need to bring in amendments to deal with these, and it is preferable for all parties if they would conclude their negotiations in a timely way so that the amendments did not have to proceed in advance of the conclusion of those negotiations.

That does not mean the IESO was in cahoots.  It does not mean that those financial issues between those parties infected or affected in any way the IESO's work.  And there is nothing in that communication to support Mr. Vegh's suggestion that there was some type of impermissible communication or interaction between them.

Au contraire, recognizing, as Mr. Vegh correctly points out, the necessary separation of responsibilities between the IESO and the OPA, the IESO is doing the responsible thing in saying, This train is leaving on the IESO at some point.  We'd prefer to do it on a time line which accommodates you folks getting your discussions concluded.


And there is nothing nefarious about that whatsoever, and the fact that the IESO had those communications with anybody is not a basis for opening up this proceeding into an enquiry as to whether there were a myriad of such communications between the IESO and the OPA, because it is irrelevant to the issues before you.

On this issue of the request for production on the contractual consequences, the OPA's information with respect to those costs and the OPA's information with respect to possible alternatives for compensation, I just ask the Board to be cognizant.

The IESO has no brief to look out for the interests of the OPA or the Ministry of Energy, and they have their counsel to advance whatever interest they have in the production issue.

The IESO does have an interest in not having the production process, such as it may be in these proceedings, used by either of the parties to the negotiations going on to obtain an advantage in that negotiation.

And in our submission, the obsessive focus of the applicants with the issue of obtaining every iota of information they can get with respect to the contract costs and the OPA's understanding of those costs and compensation alternatives, to the exclusion of even being concerned about preparing evidence in this proceeding -- they now say they are not going to -- raises a concern to the IESO that the production process is perhaps being used to obtain an advantage in the negotiation process.

And if there is relevant information in this proceeding that is to be produced because it is relevant, certainly there is no argument from the IESO, subject to confidentiality requirements, that it should not be produced because it may impact negotiations.

But the IESO is concerned if what is being done is having irrelevant -- issues which are irrelevant to the statutory review we are now engaged in raised for the purpose not of advancing the Board's review in this proceeding, but to obtain insights which could be useful in contractual negotiations.  The IESO does not want to be the meat in that sandwich.

Let me turn lastly, Madam Chair, to specifically replying to the specific complaints as I understand them as they are set out in Mr. Vegh's February 5th submissions.  So --


MS. CHAPLIN:  Sorry, Mr. Mark, how long do you think you will be?

MR. MARK:  Probably about 20 minutes.  You may want to take the morning break now.

MS. CHAPLIN:  Yes, I think we will.  We will take the break now for 20 minutes.  Thank you.

--- Recess taken at 11:30 a.m.


--- On resuming at 11:54 a.m.

MS. CHAPLIN:  Thank you.  Please be seated.

Mr. Mark, whenever you are ready.

MR. MARK:  Thank you.

Let me turn now to the specific complaints, as I understand them, in my friend's February 5th submission.  And I think the first place to turn is paragraph 18.

So dealing first with paragraph (a) where my friend seems to be concerned with the difference between how he, in his initial production request, defined "materials" and whether what we are offering as "information" is co-extensive with that definition.  And the definition which he relies upon says:

"...including all internal correspondence and modelling and all communications with government agencies, defined as including the OPA and the OEFC."

So I take the gravamen of that complaint to be with respect to the communications government agencies.  Let me clearly indicate what our position is.  Something -- a document does not become relevant ipso facto simply because it is a communication with a government agency.

The question is always:  What is the subject matter of the document?  So in my submission, 18(a) really comes down to a question of scope.

If what Mr. Vegh is looking for is communications with respect to the issues which we say is outside of the scope, it is our position it is irrelevant.

On the other hand, our productions do include some documents which are relevant and happen to be e-mails.  So, in my submission, focussing on whether something is an e-mail or other communication with government is the wrong approach.  The question is always one of relevance.

And we have, as I said, not excluded documents which would otherwise have come within an appropriate production set simply because they're communications.  We haven't done that, but, on the other hand, nor do communications become relevant simply because they are communications with government agencies.

Just let me say, in this regard, Mr. Vegh seems to be particularly concerned about communications surrounding the slide decks.  Again, those slide decks deal with some matters which are the responsibility of the IESO, some matters which are the responsibility of the OPA.

There is nothing whatever nefarious about both of those agencies communicating with the Ministry of Energy about the issues which surround the proposed amendments.

And one thing which is clear, contrary to what Mr. Vegh has suggested, is there is nothing in those documents to support the proposition that the IESO was seeking the approval of the Ministry of Energy with respect to the market rule amendments.

And I remind the Board that you have in front of you on this motion the uncontradicted and uncontested evidence of Mr. Campbell that the issue of the contractual consequences to the parties to the applicant's bilateral contract was not a consideration by the -- for the IESO in assessing the need for and the development of the amendments.  So that evidence you have.

With respect to 18(b), as indicated in our written submissions, Panel, there isn't a difference between us.  We have not culled information against a filter of whether it was considered by the IESO or not.  Either the documents come within the scope of the production order the Board has made, or they do not.

I mean, I think it is probably fair to say that there is not a lot of stuff that the IESO had or produced that wasn't somehow considered, but to the extent I even understand (b), we haven't filtered anything on the basis of whether it was considered or not.

And in (b) nor have we accepted his definition of the "materials" as he defines them in the discussion I just had with you.

So the next specific complaint, as I read the submission, is paragraph 20 --


MS. CHAPLIN:  Sorry, Mr. Mark, maybe since you have covered this issue, so this is in the -- in your submissions, the IESO's submissions, this is addressed in paragraphs 10 and 11, I believe, where you are responding to...

MR. MARK:  I believe that is correct.  Let me just...  That's correct, with the additional observation about the evidence you have before you on the motion.

MS. CHAPLIN:  Right.  So I am just trying to understand the statement here, I guess, for example, the last sentence in paragraph 10:

"However the IESO has not produced and does not propose to produce e-mails to or from other agencies which don't bear upon the relevant inquiry."

I guess what I would like to understand is, given your extensive submissions earlier as to what the appropriate scope of this inquiry should be --


MR. MARK:  Yes.

MS. CHAPLIN:  -- it is my sense that you have or the IESO has turned its mind, when reviewing the full spectrum of materials --


MR. MARK:  Yes.

MS. CHAPLIN:  -- and in fact has made selections as to what would be produced or not, on the basis of the IESO's perspective as to what the scope of this inquiry is?

MR. MARK:  The productions we've made thus far have been produced according to our view of the scope, if that is your question.

MS. CHAPLIN:  Now, do we have actually - I'm just looking through my materials and I'm just having trouble finding it - the Board's letter of direction to the IESO --


MR. MARK:  Yes.

MS. CHAPLIN:  -- and what exactly it said?  I don't know if that is possible to find that.  I'm sorry, I should have that and I don't.  We will see the responsiveness of our system here.  I see Staff is also trying to find it for the screen.

Sorry, I do have PO 1, so I would have it here.

MR. MARK:  Yes, it is attached to PO 1.

MS. CHAPLIN:  Okay, pardon me.

So where is the description?

MR. MARK:  So at page 7 of the letter of January 22 are the seven and eight -- are the eight categories of documents in respect of which the Board directed the IESO to make production.

(i) to (vi) are non-controversial, because they're actually asking for specific sets of materials which went before the Board stakeholders, et cetera.

So the ones which give rise to interpretation as to scope are small (vii) and (viii).

MS. CHAPLIN:  As I understand it, it is Roman numeral (viii) which is the one which the wording is somewhat different from the original request by the applicants?

MR. MARK:  Yes.

MS. CHAPLIN:  So on the reading of this:

"...including all materials relating to the development and consideration of options that involved alternatives to imposing the Renewable Integration Amendments' dispatch and floor price requirements on variable generators, to the extent not already captured by any of the items above."


So I guess it would help me to understand where it is that -- how it is that the IESO determined that it was appropriate to apply some form of scope to the...

MR. MARK:  We didn't.  I don't think (vii) and (viii) -- while not referring to definitive existing sets of documents, as 1 through 6 do, in my submission, the direction the Board made with respect to production of the January 22 letter was very specific, and we did not have to apply a filter as to scope.
The Board, as we read the direction of January 22, did not direct us to produce documents in the disputed category.

MS. CHAPLIN:  Okay.

MR. MARK:  The Board did not adopt and incorporate Mr. Vegh's definitions of "materials", for example.

MS. CHAPLIN:  By "definitions of materials", you mean the reference to e-mails?

MR. MARK:  Correct.  And government agencies.

MS. CHAPLIN:  All right.  Thank you.  I understand your view on that.

MR. MARK:  Most of the -- to be clear, Madam Chair, most of the disputed information goes to the discrimination question, which it didn't specifically address in the 22nd -- the January 22nd direction.

In (vii) you directed our production of our analysis relating to the environmental benefits, cost savings, and system operational efficiencies, and we've made complete production with respect to that issue.

And item (viii) was with respect to the consistency of the renewable integration amendments with the purposes of the Electricity Act, including all materials relating to the development and consideration of options that involved alternatives to imposing the renewable integration amendments dispatch and floor price requirements on variable generators.  And we've done that.  So it didn't require us to deal with the discrimination issue and make decisions on that issue.

MS. CHAPLIN:  Thank you.

MR. MARK:  So if I could now return to paragraph 20, going through the bullets in paragraph 20.  The first bullet, the request is for all materials, defined again in a certain way, with respect to how the IESO or any other government agency compensates market participants for curtailing or manoeuvring their facilities to address actual or forecast instances of surplus energy or for other purposes.

No dispute, to the extent there are IESO -- either these amendments or IESO rules deal with compensation, again, to the extent they do, that is a fair enquiry.

Our position, as articulated earlier, is whether there is any other government agency which, pursuant to contracts or other mechanisms with which the -- for which the IESO is not responsible, to the extent there are payments that pass back and forth between other parties, we say that is outside of the scope.

The second bullet, all materials with respect to the expectations that market participants, including but not limited to affected generators, would be compensated with respect to the SE91 amendments, to the extent I understand it, because it doesn't talk about whose expectations, I'm not sure I understand enough to respond, but one thing is clear:  The IESO is not a party to those contracts, was not the RFP proponent, was not the party who published the conditions of the RFP or received or -- or the bids or awarded the contracts.

So that is, in my submission, firstly, out of scope, because whatever one may think of the discrimination argument, Madam Chair, this Board getting into an enquiry into what the expectations of the parties to those contracts were at the time they were entered into is too far afield to be relevant to anything in the proceeding.  And in any event, it is not information that the IESO has and -- or could reasonably be expected to have, and we should not be required to make production of any such documentation.

And with respect to the third issue, for greater certainty, satisfying this request includes the requirement that the IESO specifically request government agencies to provide all of the materials with respect to, firstly, compensation of market participants for curtailing or manoeuvring and, secondly, with respect to expectations of the market participants.

Again, we say those are out of scope of the proceedings.  But let me also address at this point the issue, Madam Chair, of the suggestion -- the request by the applicants that the IESO request documents from the government agencies.

There is no question that when there are particular instances of particular documents in proceedings where it may be convenient to ask a party to obtain a document from somebody else who is not a participant or within the scope of the Board's authority, that is sometimes done.

But there is no authority for what the applicants are asking here, which is essentially the making of a production order against the government agencies through a production order against the IESO.  And that is inappropriate.

If the applicants feel that they are entitled to and the Board has the authority to make a production order against a government agency, our submission, they should bring a motion with that agency as the responding party and seek production, because that is essentially what they are asking for.

And secondly, to the extent the Board is inclined to make a production -- an order with respect to production from those agencies, there is no need for the IESO to be involved in that process.

The IESO has no interest and no reason to be put in the position of incurring the cost and the other obligations which go along with ensuring compliance by somebody it doesn't control with respect to a production order the Board may wish to make.

So my submissions are two-fold.  Number one, you shouldn't be making, in my submission, essentially a production order against a third party through this mechanism of asking the IESO to ask for documents.

And to the extent -- so that motion should be brought on notice to those parties with a specific production request.  And in any event, the IESO should be left out of those arrangements.  We don't control the government agencies.  We cannot possibly be expected to be responsible for the sufficiency of their production in response to any request that the Board may make.

And the IESO staff is engaged in dealing with its own requirements in this proceeding and does not wish to be spending the resources on dealing with productions from third parties.

The other specific complaint, as I read the submissions, are found in paragraph 31 of the February 5 submissions.  The first one asks for all materials relating to the way in which the SE91 amendments may impact the extent of curtailments to which the affected generators may be subject and, in particular, all forecasts, projections, or estimates of curtailments under the ranges of scenarios, et cetera.

Madam Chair, as indicated clearly in Mr. Campbell's affidavit, the IESO did not do a forecast of future impacts.  It assessed the impacts by analyzing data from past years.  So it doesn't have the forecasts that the applicants suggest we do have, and that is dealt with in Mr. Campbell's affidavit.

With respect to the second bullet, all materials respecting the way in which the SE-91 amendments may have an impact on amounts owing by the OPA to the affected generators, you have my submissions on scope on that issue.

And the third bullet where it says:
"For greater certainty, satisfying this request includes the requirement that the IESO specifically request government agencies..."

Et cetera.  My response is again scope and, secondly, please leave us out of that if you are inclined to want to solicit such information from government agencies.

So just concluding, Madam Chair, and subject to any questions you have, in our submission, the Board is in a position to rule at this point on the scope of the proceeding vis-à-vis the issues that I have articulated in my submissions today.

And if the Board rules as I have requested, as the IESO proposes, it is fair to say that the bulk of these production requests fall by the wayside and that it would be clear that, in that circumstance, any remaining matters could quite properly be dealt with in an interrogatory process.

If the Board either is not inclined to rule on the scope issue at this point in the proceedings or rules against me on -- against the IESO on the issue of scope, for the reasons I articulated earlier, Madam Chair, by far the more efficient way to deal with that is, first, to have the evidence of the IESO in hand where you can see what issues we have dealt with in respect of which we've filed evidence, and you can intelligently assess whether further documentation is required with respect to matters, be it flex nuclear, be it the way the market rules compensate other parties, et cetera.

And we obviously need at some point to have a discussion about the schedule for the proceedings, the filing of the evidence, time limits for exchanging interrogatories, et cetera.

You have my initial thoughts on that schedule today.  Clearly we have to have a discussion on that, but I don't think that changes our view as to the appropriate staging of the production of documents in the process.

Subject to any questions, those are my submissions.

MS. CHAPLIN:  So just on the question of schedule, you have indicated that the IESO is going to file evidence and is prepared to receive interrogatories on that.  And we know that the applicants are not intending to file evidence.

Are you still -- I guess I am a bit uncertain, because of some of the statements you made.  Is the IESO intending to ask interrogatories of other parties?

MR. MARK:  We absolutely want that right.

MS. CHAPLIN:  Even though they haven't filed any evidence?

MR. MARK:  Well, listen, the applicants have come here and, in their application, as you know, made numerous allegations about how treatment of them compares to treatment of other persons, including pursuant to arrangements to which the IESO is not a party, in respect of which the IESO has no information.

So, in my submission, we are entitled to ask an applicant in a proceeding reasonable questions.  The interrogatory rules do not say they apply only to parties who file evidence.  It is not restricted to that.  It says interrogatories may be - may be - asked for the purpose of, and if you look at the rules -- let me just get them out so I give you my full submissions on this point.

The interrogatories are rule 28.  Rule 28 says:
"In any proceeding, the Board may establish an interrogatory procedure to:
"(a) clarify evidence filed by a party;
"(b) simplify the issues;
"(c) permit a full and satisfactory understanding of the matters to be considered; or
"(d) expedite the proceeding."

So there is no limitation on it being with respect to a party who files evidence.  And if the applicant, in my submission, wants to adopt the unusual procedure of activating this proceeding without filing evidence, there is no good reason why it should not be subject to the rule with respect to interrogatories.

If the purpose of the exercise is to have a full and satisfactory understanding of the matters to be considered, as all of my friends opposite do indeed suggest to the Panel should be the objective here, I see no good reason why information which the applicants have should somehow be exempted from that process.

If that is the objective, having full information, it just seems to me that the one person in the room who can say, That doesn't apply to me, is the person who commenced the proceeding.  That would be foolish, in my submission.

And this does touch upon one of my comments made earlier.  We have a concern that the process -- my friends have the right to pursue an application, an appeal.  We have a concern that the process not be used for collateral purposes.

My friends seem to want a process where they have no obligation to put any information on the table, but they seem to want all of the information from the other parties at a time when they're engaged in negotiation.

I simply say the Board should be alert to the appropriate objective of making sure that the process is not used for collateral purposes and that the production obligations of the parties are contemporaneous and symmetrical.

MS. CHAPLIN:  Thank you, Mr. Mark.  We have no further questions.

Mr. Vegh, would you like to make your responding submissions now or would you like to take the lunch break?

MR. VEGH:  I am in your hands.  I am prepared to do them now.  I don't think they will take more than 10 or 15 minutes, so it might be a good use of time.

MS. CHAPLIN:  Certainly.  Why don't you go ahead now?
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MR. VEGH:  Thank you.  I would like to start with this last point on the applicants and the application and interrogatories, et cetera.

So just to provide some context, the applicants brought this application.  The applicants, frankly, don't have a lot of original information on the market rule amendments.

In the application, you will see that we did try, as much as possible, to substantiate every factual allegation by reference to what was on the public record, and we've done that in our footnotes.  And I think there are, like, 36 or 38 footnotes that refer specifically to the basis for every factual allegation in the application, which I think goes well beyond the standard that the Board usually has in terms of applications and substantiating the points.

If there are questions to be provided by interrogatory on the statements -- sorry, the allegations in the application, then of course we would be prepared to answer those questions to the extent the Board considers them relevant and to the extent we have information.

So we're not -- I don't know what Mr. Mark is suggesting, but are not trying to hide.  We just have the information that we have that was on the public record.

You will notice in that application we do refer on many occasions to assumptions that we're relying upon and say we've asked the IESO for information for the facts on this, but they have not been prepared to provide it.

I won't take you to all of the examples, but you will see references to that point in footnotes 17, 18, 24 and 32.  You will see where our application consists of assumptions, our specific request for the IESO for information on those points, but the IESO's refusal to provide us with that information.

So I just have a couple of other points on the process and timing, and then I wanted to address the substantive points in response.

In terms of the timing, Mr. Mark makes much of this 60-day window, and it is obviously a tight time frame.  But that puts obligations on everyone to try to allow the Board to conduct its responsibility within that time frame.

And to just give you some dates on this, the IESO has always been aware of the potential for this application.  And you will see in our initial application, as well as in our application that was filed requesting the Board to exercise its power under section 21 to require the production of evidence, you will see that the IESO has asked for this information -- was told of what our case was in detail on November 20th.  On November 28th we had a detailed request for information from the IESO.  And that detail request is what is finally being heard today.

So the IESO has known what we've wanted since November 28th but continued to refuse to provide it.  Now, if they now say it's going to take them all this time to produce this material, that is just inappropriate, I submit, in requiring everyone else to bear the burden of this.

They knew what the request was.  They could have had the information available at the time so it could be disclosed in a timely manner.

When we look at the statutory intent of the 60-day period, I think the assumption is that the government agencies would actually try to work to cooperate to make this information available and not to stall it out in this way because, frankly, the schedule that's been proposed doesn't work.

One of the time -- the Board has suggested that March 7th may be the hearing date.  I think -- I don't know why they say that hearing date is not plausible.  We would be prepared to proceed on that basis.

Also on this point, Mr. Mark says that his expectation was that the next steps was that the IESO would file pre-filed evidence and we would ask interrogatories on that.

It is clear that the next steps set out in the direction and the procedural order was going to be a continuation of this motion under section 21 for the IESO to produce evidence.  That is what brought us here today, and that was set out by the Board in January 22nd, because, remember, the direction in the January 22nd letter, with respect to (vii) and (viii), that is just what the IESO said it would voluntarily produce.

The Board didn't make a determination that that was the appropriate scope.  The Board just said, Well, you said you would do this on a voluntary basis, so do it, and we will defer the issue of the broader request for production until after the application is filed, which is what the Board has done, which is why we're here today.

So there is no disruption of anyone's expectations of what the steps were to be in this proceeding.  I think the Board was clear from the beginning what the steps were to be.

So I want to address the issues -- oh, perhaps tied to this issue around process, just one more point.  Mr. Mark referred to the ramp rate decision.  But remember, in that ramp rate decision, where the Board ordered materials and then the Board later said the issue was not relevant, the issue that the Board said was not relevant had to do with the fairness of the process and whether the Board was going to impose rules of natural justice against the IESO because a party claimed that the process by which the IESO determined a rule was unfair, and the Board said it is not going to do that, it is not going to operate like a parallel Divisional Court.

But there is no argument here that there are process fairness issues, that our rights in the renewable -- that our rights in the amendment process are somehow at stake here.  We are looking at specific allegations that the market rules are inconsistent with the purposes of the Act, unjustly discriminate against RES generators, and unjustly  discriminate in favour of the OPA.

So substantively now Mr. Mark says that the scope of our -- the scope that we have put forward requires the Board to engage in a review of renewable policy, renewable energy policy, in Ontario, and that that is inappropriate for the Board to do, and that it therefore should not be considered as part of the scope of this proceeding, you know, but the reality is the criteria for the Board's review was whether the market rule amendment is consistent with the purposes of the Electricity Act, and one of the purposes of the Electricity Act -- one of the purposes of the Electricity Act that is repeated at paragraph 15 or quoted from at paragraph 15 of my submissions for today is to promote the use of cleaner energy sources and technologies, including alternative energy sources and renewable energy sources in a manner consistent with the policies of the government of Ontario.

So the issue of what are the policies of the government of Ontario with respect to renewable power are one of the objects of the Electricity Act that the market rule has to be consistent with, and it is also an object of the OEB Act that guides your -- this Board's determination of issues, and so that doesn't involve a whole review of questioning the continued appropriateness of government policies towards renewable power.

You manage that in your proceedings, and the IESO is supposed to take that into account in its market rule amendment, and it is surprising that -- well, I will just leave it at that.

The next point is Mr. Mark went on about, the IESO can't make dispatch decisions by reference to contracts, and was somehow suggesting that that's what the applicants were suggesting that it should do.

But that is clearly not the case.  We are not making that point at all.

So two responses in reply.  The emphasis, in my submissions in-chief, on voluntary curtailment versus mandatory curtailment is that voluntary curtailment certainly does not require anybody to review underlying contracts.

If someone is subject to a voluntary curtailment regime, just as the rest of the IESO system operates on, then participants in that regime make a determination on their bid prices, on their activities, in light of their economic circumstances, which could include contracts, it could include spot market consideration, it could include a number of things.

So there is no one asking for the IESO to be in a position of reviewing contracts in the dispatch order.

The other point on this is that the IESO is both saying it takes contracts into account and it doesn't.  Clearly when it was designing these market rules it took the RES generation contracts into account.

I won't take you to it.  If you refer to paragraphs 37 and 38 of our initial application, you will see that one of the drivers of the market rule amendment was to do -- was to effectively try to reverse the incentive that the IESO found existed under the RES contract.

So that is at paragraphs 37 and 38.  And that's the IESO's own words, that they were trying to reverse the incentives under the RES generators' contracts.

So it is not a matter of taking contracts into account and dispatch decisions.  Of course not.  But in designing the market rule, and this market rule, the IESO did take that into account.

Finally -- I think this is finally -- Mr. Mark says that production should be refused, because it goes on to say, what's the clear and uncontradicted evidence.

Well, the evidence that is in this material, the evidence that was required to be produced as a result of the Board's January 22nd letter, is also evidence.

And whether or not that evidence -- ultimately the Board will determine what the IESO did and did not take into account and what was appropriate.  And reviewing the statements of the IESO was one factor, but reviewing the objective information, the documentary information, well, that is another factor as well.

And these will clearly be contestable issues as to what the IESO did and did not take into account, and I don't think you -- and you can't draw any conclusion today on what is and is not contradicted evidence.  We are still in the process of putting together the evidentiary basis.

Finally, Mr. Mark kind of questions the bona fides of this application, and I am not sure why.  The IESO has been aware since November that there were serious questions around the legitimacy of this market rule amendment.  Our positions were put out in detail to the IESO Board on what the concerns were.

So this was -- and in fact, when you go through the materials -- I don't have to take you to them -- I think the IESO was pretty clear that it always expected a challenge to this market rule.

So the question is -- you know, the question really goes to the merits.  Have we raised issues that are relevant to the -- relevant to the statutory criteria by which the Board is supposed to evaluate the market rule amendments.

And thank you.  Unless there are any further questions, I have no further submissions.

MS. CHAPLIN:  Thank you.  We have no further questions.

MR. MARK:  Madam Chair, if I could just be permitted very briefly.  Mr. Vegh in his reply submissions attributed two things to the IESO which I would prefer not to leave on the record as they stand, because I think they inaccurately reflect what we had to say.

The first one is, Mr. Vegh said the IESO has been stalling.  Remind -- no basis for that.  I remind Mr. Vegh --


MS. CHAPLIN:  Sorry, I think we have a fairly full record of the claims and counterclaims.  I think you can trust the Panel to sift its way through that.

MR. MARK:  I know, but I have --


MS. CHAPLIN:  Unless you believe that he has -- I mean...

MR. MARK:  We have since December on at least four separate occasions --


MS. CHAPLIN:  I'm sorry, we have seen in your correspondence, Mr. Mark, the IESO's explanations of how it has assisted this process.  I don't think we need to --


MR. MARK:  I just wanted to remind the Board that we have on four separate occasions asked for the parties and the Board to get together and discuss scheduling.  Nobody has tried to stall in this whatsoever.

MS. CHAPLIN:  Thank you.

We will rise now, and we will not be issuing an oral decision on this question, but we will communicate our decision as soon as we can.  Thank you very much.

--- Whereupon hearing adjourned at 12:35 p.m.
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