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How these Matters Came before the Board
On January 24, 2013, a number of entities that have renewable energy supply procurement contracts with the Ontario Power Authority (the “OPA”) in respect of wind generation facilities (the “Applicants”, “RESG”) collectively filed with the Ontario Energy Board an application under section 33(4) of the Electricity Act, 1998 (the “Electricity Act”) seeking the review of certain amendments to the market rules made by the Independent Electricity System Operator (the “IESO”) (the “Application”). 

 On January 28, 2013, the Board issued its Notice of Application and Oral Hearing (the “Notice”) in relation to the Application. In accordance with the Notice, interested parties were given until February 1, 2013 to notify the Board of their intention to intervene in this proceeding.

 On January 29, 2013, the Board issued its Procedural Order No. 1 establishing the process for the hearing of a motion by the Applicants for the production of evidence from the IESO. The Procedural Order also established the deadline for requests for intervention and cost awards.

Energy Probe reviewed the Notice of Application and materials in the Board’s Web Drawer and filed a request for intervenor status and for an award of costs pursuant to the Boards Rules of Practice and Procedure and the Practice Direction on Cost Awards.

In Procedural Order No. 2, dated February 4, 2013, the Board noted inter-alia that it would address issues related to Confidentiality in light of claims by the IESO, OPA and the Ministry of Energy and Infrastructure (Ministry) 

Submissions on confidentiality were requested from the above parties on February 13, 2013.  Board Counsel informed parties at the Settlement Conference and by e-mail that submissions from the Applicants and other parties are due on February 15, 2010.

Motion Hearing and Decision
On February 11, 2013 the Board Heard a Motion on the scope and relevance of documents requested in Procedural Orders 1 and 2. One of the major issues was the communications between the IESO, OPA and Ministry as related to the impact on generators.

In its decision of February 13, 2013 the Board found it would take a broad interpretation of relevant documents, including those related to the potential impact on contracts between generators and OPA
. To the extent that these are in the possession of IESO, they are to be provided under the provisions of the Practice Direction on Confidential Filings. 
Purpose of Submission

Energy Probe’s Case Manager and Consultant have signed the Board’s Declaration and Undertaking regarding Confidential Information for this proceeding. 

Energy Probe assumes from the communication from Board Counsel that submissions and the Board’s Decision are to address matters related to Confidentiality of the materials described in the Board’s Orders and Decision, that have been raised by the IESO, OPA and Ministry) in their various correspondence with and submissions to, the Board. 

Energy Probe has not retained Counsel to assist with this submission and accordingly this submission is based on the regulatory experience of its consultant and case manager.

Context for Energy Probe’s Submission

This Application is unique in several ways. It is only the second time that the Board has been requested to exercise its powers under Section 33 of the Electricity Act to review proposed changes to the IESO Market Rules. The prior Review took place in 2007 under Docket EB-2007-0040. 

The context as indicated by the Board is the Objects of The Electricity Act and the consistency of the Proposed Amendments with those Objects, This interpretation differs from the narrowly framed context of the IESO’s mandate under Part II of the Act as noted by Counsel to the IESO
.

The Legislative choice of the Board to conduct a Review of changes to the Market Rules and other matters under the Electricity Act is because a proceeding before the Board will consider the broader context and in particular, the Public Interest in conducting that review.

As a basic tenet, Energy Probe submits that in order for the Board to carry out its Mandate, it should not be constrained by any claims of confidentiality beyond those contemplated by the Board’s Practice Direction on Confidential Filings, especially where such claims result in restrictions of access to, and use of, critical and important information.

Claims of Confidentiality to date

The IESO has responded to the Board’s Direction in Procedural Orders #1 and 2 and produced the Documents that it asserts comply with the Board’s Specifications. We are not able to determine without further discovery, whether the extensive document/data dump by IESO includes all relevant documents and whether the 9 redacted documents provided on behalf of the OPA (one of which is claimed confidential by the Ministry) are the complete set of relevant materials or whether additional documents may be filed as a result of the Board’s Decision and Procedural Order #3.

With that caveat, Energy Probe will address the claims for confidential treatment of these documents.

IESO
To our knowledge, with the exception of OPA and Ministry documents, the IESO is not claiming confidentiality over any of its production to date and only unredacted copies have been provided.
 As noted, the Board has ordered the IESO to file any further documents in its possession that fit he Boards criteria set out in the Motion Decision
.
The IESO is to file evidence by February 22, 2013 and the Board has made provision for a Technical Conference and Hearing on that evidence.
OPA Submission

On behalf of the OPA, IESO has filed unredacted, confidential copies of the referenced 9 documents and delivered to all parties redacted, non-confidential copies of the documents.
OPA is claiming confidentiality over major portions of its 8 documents In support of its position it cites Settlement Privilege, 

18. The OPA therefore submits that the information that it has redacted from documents filed by the IESO is protected from disclosure by settlement privilege.
We will leave it to legal counsel to argue whether the three tests offered by OPA
 are applicable here, but note that:
1. The result of OPA’s position is that it has made major redactions of the documents provided to date. If its claim for Confidentiality is upheld this will severely limit the utility of those documents in the discovery and hearing phase of this proceeding, 
2. The Board has already indicated that Impacts on generators and consumers are key components of a full examination of costs and benefits of the proposed amendments and whether these are in the public interest. IESO states it has not assessed the former. OPA has not offered any non-confidential information either on the range of these impacts or whether compensation could significantly impact on the overall benefit/cost of the amendments.
Accordingly, since the Board has accepted that these impacts may be relevant to its review, then in Energy Probe’s submission, it cannot proceed to carry out its mandate without OPA’s information on these matters being used in the proceeding.
However, if the Board accepts OPA’s position, then as a practical and efficiency measure, we suggest that redactions should be held to a minimum to accord with the criteria set out in the Board’s Practice Direction. We do not accept that OPA has reached that point and without conducting a document by document and page by page assessment, we request that the Board direct OPA to review its material and significantly decrease the extent of redactions. Our experience from other cases is that such a Board Direction is usually effective in reducing the amount of confidential material.

Ministry Submission
The Ministry is claiming confidentiality over one document it authored and was provided by IESO. This claim relates to the document in its entirety
. The OPA is also asserting confidentiality over some, or all, of this Document for reasons of ‘settlement privilege’. 

The Ministry has complied with the Board’s request for production by providing a short summary of the content of the document
 provided by the Ministry to the IESO and OPA on the subject matter underlying the subsequent Market Rule Amendments...
The Ministry’s claim appears to stem from Government/Ministerial privilege. The primary argument the Ministry is making is based on “preserving the sanctity of decision-makers to make decisions on sensitive policy issues in areas of developing policy without public scrutiny. Therefore the maintaining of confidentiality is crucial to that preservation”
. Energy Probe views this (point (i) below) as a legal matter and leaves it to counsel to argue it.
In its supplementary submission the Ministry includes additional grounds (points (ii)-(iv) below):

3. The Ministry’s request for the continuation of confidential treatment of the Document is based on four main arguments:

 (i) that the maintenance of confidentiality over advice from Ministry staff to the Government and the Minister is critical to the policy development process; 

(ii) that the Document contains third-party confidential information; 

(iii) that disclosure of the Document would undermine the economic and other interests of Ontario; and

 (iv) that the balance of interests does not favour disclosure. 

Energy Probe does not agree with the Ministry’s position on points (ii)-(iv).
Treatment of third party confidential information (point (ii)) is covered in the Board’s Practice Direction

Points (iii) and (iv) are in our view, nothing more or less than a statement of the public interest which inter alia is what the Board is to determine as it relates to the proposed amendments.

Energy Probe submits that the utility of the Ministry’s Summary of the referenced document to the Board’s process is deminimis. We are not convinced that related meeting minutes and notes in the possession of the Ministry have been identified. However given the Boards Decision that only documents in possession IESO be produced, this point is moot.
We also note that importantly, the Ministry has not disputed relevance of the Document, only privilege.

In our view an examination of the Ministry’s role in the events leading to this review is important. Did or did not the Ministry provide policy direction to the OPA and IESO and if so what form did this take? We are not aware of the existence of any of the statutory instruments such as Ministers Directives or Letters that are often used in such matters. 
Accordingly, it is a reasonable starting assumption that some of the important communications appear to be those between Ministry Staff and OPA and IESO. At present the only Ministry document appears to be the one in dispute. Its use should not be restricted in order that the Board can assess how much weight it should place on Ministry-IESO/OPA communications as these relate to the Market Rule amendments. 
Applicant

To date the Applicant has not filed any materials except for the Application and correspondence regarding production of documents.

We also understand from that correspondence and the Transcript of the Oral Motion Hearing that the Applicant (RESG) will not be filing evidence in this proceeding; we will not comment on that position.

However, we wish to state our position that any information on the impact of the Market Rule Amendments on RESG and on electricity consumers that the Board feels relevant and is requested by other parties from either IESO, OPA or RESG should be produced under the Board’s Practice Direction on Confidential Filings.

Summary of Energy Probe’s Position 

As noted earlier, Energy Probe does not consider this Application and Review to be a bilateral dispute between the IESO and the Applicant (RESG). It has important links to OPA and the Ministry of Energy and Infrastructure.  The implications of the amendments reach out to issues on which Energy Probe and its constituents and supporters have in the past and continue to have, a direct interest.

Energy Probe submits the Board MUST have access to, and critically, use of, all relevant materials related to the Application in order to conduct a full Section 33 Review in the public interest.

All of which is Respectfully Submitted this 15th Day of February, 2013.
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Roger M. R. Higgin; Sustainable Planning Associates Inc.
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� Decision on Motion and P.O.#3 February 12, 2013 page 5 points (i)-(iv)


� Transcript Vol 1.  Feb11 2013 Page 58 Line 12ff


� Letter from Counsel to IESO dated January 29, 2013


� Ibid Motion Decision p5


� (i) a litigious dispute must be in existence or within contemplation;


(ii) the communication must be made with the express or implied intention that it would not be disclosed in a legal proceeding in the event negotiations failed; and


(iii) the purpose of the communication must be to attempt to effect a settlement.


� Managing Surplus Generation;  May 14, 2012


� ibid


� Ministry of Energy and Infrastructure Letter to the Board dated February 6,2013
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