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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, Schedule B;

AND IN THE MATTER OF an application by Varna Wind Inc. for
an order or orders pursuant to section 92 of the Ontario Energy
Board Act, 1998 granting leave to construct transmission facilities
in the Municipalities of Bluewater and Huron East.

Motion to Strike Evidence

The Applicant Varna Wind Inc. (the “Applicant” or “Varna”) hereby applies to the Ontario
Energy Board (the “OEB” or the “Board”) for orders:

@) striking the evidence filed by Hydro One Networks Inc. (“Hydro One”), the
Municipality of Bluewater (“Bluewater”) and the Centennial Hensall Road Group
(the “Group™);

(b) setting a time for the Applicant to file reply evidence. In this regard, the Applicant
proposes to file reply evidence on or before May 8, 2013 and that Board staff and
intervenors serve any interrogatories within seven days of the evidence being
filed; and

(© such further and other order as counsel may advise and as this Board considers
appropriate.

The grounds for this motion are as follows:
@) The evidence filed by Hydro One is not relevant to this proceeding because it:

() addresses matters that are beyond the scope of an application for Leave
to Construct;

(i) requests relief that a panel in a proceeding does not have the authority to
address, namely, amendments to the Transmission System Code and/or
the Distribution System Code; and

(iii) such further and other grounds as counsel may advise and as this Board
considers appropriate.
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(b) The evidence filed by Bluewater and the Group are beyond the scope of this
proceeding as identified in Procedural Order No. 1 herein.

(© The Applicant intends to file evidence in reply; however, the current hearing
schedule does not provide a time for filing reply evidence.

The Hydro One Evidence

3.

Hydro One’s evidence addresses two main points: (i) the current state of negotiations
between the Applicant and Hydro One respecting the Applicant’s responsibility for any
impacts on the operations and maintenance of Hydro One’s current distribution
facilities™; and (ii) the evidence respecting future use of Hydro One’s distribution
facilities.” The Applicant submits that both areas of Hydro One’s evidence are irrelevant
and should be struck. Each will be addressed in turn.

Evidence on Current State of Negotiations

Hydro One notes that the Applicant and Hydro One have engaged in discussions and
negotiations respecting the impact of the proposed Facilities on Hydro One’s existing
distribution facilities. The Applicant’s evidence is that it has worked with Hydro One to
develop protocols and procedures for operations and maintenance of the facilities and
has indicated that the Applicant will be responsible to pay for any direct impacts that its
Project causes to the quality or reliability of the electricity service provided by Hydro
One. The Applicant remains confident that it will negotiate an arrangement with Hydro
One based on these principles and will provide the Board with an update on these
discussions as they progress.

While Hydro One’s evidence provides its perspective on the current state of
negotiations, the Applicant submits that it is not helpful for each side to exchange
evidence on how each may characterize their positions at this point in time and the
Board does not require that information to determine the issues in this application.

The Board may ultimately rule on the negotiations once they have completed; the Board

can address that issue at that time. However, the Board will not be ruling on the state of
negotiations as at this stage in the process. The Applicant therefore submits that it is not
relevant or constructive for the Board to entertain evidence on this topic.

Evidence on Future use of Distribution Assets

The gist of Hydro One’s evidence on the future use of distribution assets is summarized
in its Conclusion, entitled, “the Regulatory Gap”. Its main points are as follows:

e “The Transmission System Code (“TSC”) and the Distribution System Code
(‘DSC”) each directs the transmitter/IESO or distributor, respectively, in the

This portion of the evidence consists of the text up to and including the information under the headings “Business
Impacts” and “Immediate Issues”.

This portion of the evidence consists of the text under the headings “Future Uses”, “Relocation of Distribution
Wires Underground”, “Responsibility for the Additional Costs...” and “Conclusion”.
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assessment of impacts of a generation facility on their individual systems, and in
the allocation of the immediate costs required to address the technical and other
requirements involved in connecting them. Neither Code, however, addresses
the longer-term cost impacts of generator-transmitters on local distribution
systems.”

e The TSC requires transmission connected customers such as Varna to enter into
connection agreements which require the completion of System Impact
Assessments (“SIA”) and Customer Impact Assessments (“CIA”). Although the
SIA and the CIA address “technical impacts on the distribution system”, Hydro
One argues that they do not go far enough in their treatment of “distribution
system operational and cost impacts”; and

e ‘“since Varna is not connecting to the distribution system, there is no requirement
for it to sign a connection service agreement with Hydro One that would
comprehensively address distribution system impacts.”

8. According to Hydro One, these alleged limitations of the TSC, DSC, SIA and CIA leave
“a gap in the regulatory framework.” It also states that these issues are not restricted to
this application; rather, the issues raised are generic: “They are expected to recur as
more generation-related transmission lines are built in areas of renewable generation, in
proximity to existing distribution systems.”

9. Hydro One apparently acknowledges that its evidence addresses issues that were
determined to be out of scope in the Grand Renewable Wind LP and Summerhaven
leave to construct applications. However, without providing any basis for distinguishing
those decisions, Hydro One asserts that these generic issues should be addressed here
and states its intention to provide further submissions on these points in its final
argument.

10. The Applicant submits that this evidence should be struck because it is out of scope in
light of both previous OEB decisions on this matter and because it seeks relief that is
beyond the authority of the panel in this proceeding to grant.

11. As for previous OEB decisions, the Board has expressly held that the issues of future
use of distribution assets are out of scope. Thus, in the Grand Renewable Wind LP
Leave to Construct Application, the Board stated:*

“In its assessment of impacts on prices, reliability and quality of electricity service
the Board considers it appropriate that GRWLP [the proponent] be responsible to
pay for any direct impacts its Project causes to the quality or reliability of the
electricity service provided by HCHI's [the distributor] existing system. HCHI has
made claims that both its current and future use of its system will (or may) be
negatively impacted. In the context of the current proceeding, the Board does not

¥ Decision and Order granting Leave to Construct to Grand Renewable Wind LP (EB-2011-0063), December 8,

2011, at p. 11 (Emphasis added).
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consider it appropriate that GRWLP be held responsible for any alteration that
HCHI may have to make to its future plans. This consideration would be beyond
the scope of this proceeding and is not supported by any governing planning
framework.”

Similarly, in the Summerhaven Leave to Construct Application, the distributor Haldimand
County Hydro Inc. (*HCHI") requested the Board to hold a generic proceeding to address
many of the same generic issues raised by Hydro One in this proceeding. The Board
dismissed HCHI's request without a hearing:*

“This Board panel does not have the authority to grant the relief sought by HCHI.
A single panel of the Board does not have the authority to initiate a generic
proceeding.

A generic proceeding may be initiated on the Board’s own motion, pursuant to
the authority provided in subsections 19(4) and 21(1) of the Act, but this exercise
must be undertaken by the Board as a whole. While it is acceptable for a person
to make a request to the Board to initiate a proceeding, including a generic
proceeding, and while the Board may review such a request, the Board is not
required to consider the request, to constitute the proceeding requested or to
hear the matter. _Individual panels of the Board are established to decide on
particular applications only, and only on issues which are within the scope of the
particular proceeding.”

The Applicant therefore submits that these issues are out of scope and the evidence
should therefore be struck in accordance with the GRWLP and Summerhaven decisions.

In addition, the Applicant makes the following observations.

First, this panel has no authority to address the “regulatory gap” that Hydro One alleges
to exist. Hydro One’s complaint is not with the project being proposed in this application,
but with the provisions of the TSC, the DSC, the SIA and the CIA. All of these statutory
instruments are either Codes issued under s. 70.1 of the Act (the TSC and the DSC),
prescribed by those Codes (the CIA) or a requirement of the IESO pursuant to Market
Rules and Market Manuals (the SIA). Each of those instruments has their own
prescribed process for considering amendments. The TSC and DSC in particular may
only be amended in accordance with the process prescribed by s. 70.2 of the Ontario
Energy Board Act, 1998 (the “OEB Act”). These Codes cannot be amended by a panel
of the Board that has not been assigned such a power.”

Second, although Hydro One asserts that there is a “regulatory gap”, that assertion
should not be accepted for the purposes of this application. The collection of regulatory
instruments that Hydro One argues are inadequate constitute comprehensive codes that
have been the subject of stakeholder input for several years. More recently, the Board

Decision and Order on Motion, GRWLP Application for Leave to Construct (EB-2011-0027; EB-2011-0063; EB-
2011-0127), May 30, 2011, p. 5 (Emphasis Added).

See OEB Act, s. 4.3.
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has initiated extensive consultations on distribution planning issues. Hydro One has
played and continues to play a large role in all of these consultations. Just because it
may question the results of these consultations, that does not mean that they have left a
“regulatory gap” that must be filled.

Third, if the Board ultimately determines that it should conduct a consultation on
generator connection issues, then it will have the opportunity to consider a broad range
of issues from rate payers and generators, none of whom are before the Board in this
proceeding. In this regard, the issues that Hydro One identifies as constituting a gap
that needs to be filled are incomplete and cannot be adequately addressed in a leave to
construct application.

Hydro One has acknowledged as much in the GRWLP Application. In that case, Hydro
One identified the same types of issues that it addressed in this case. However, it
submitted that these issues are quite broad and go beyond the scope of a leave to
construct proceeding. It made the following submission:®

“Hydro One believes that broader transmission planning issues such as the need
for transmission system optimization and the provision of open access, as
discussed above, are very relevant in the current environment while the Green
Energy Act-related build-out of transmission and distribution systems is
occurring. However as noted previously, a section 92 proceeding is likely not the
best place to address those longer-term issues. Similarly, in response to the
second guestion above, under the current legislative scheme generator
applicants building dedicated transmission or distribution lines appear to have
few responsibilities in regard to broader transmission planning issues. For this to
change, which Hydro One believes would be a desirable outcome in order to
allow for a rational and efficient build-out to occur, changes to the legislative
scheme would be required. Again, these are better identified through a generic
forum than in a section 92 proceeding, in Hydro One’s submission.”

Thus, should the Board develop a consultation process to address the issue of generator
connections to distribution systems, a number of other issues may have to be
considered by the Board. The Applicant expects that other parties will have additional
issues that they want addressed as well. This point is not an invitation for the Board to
resolve or even identify all of these issues here. Rather, the point is that any
consideration of these issues will have to consider a broader range of issues and
perspectives than is available in this application, and it would not be relevant or
appropriate for the Board to take evidence on this in this proceeding.

The Bluewater and Group Evidence

20.

The Bluewater and Group Evidence consist of generic information about health impacts
of wind turbines, the risks of fallen power lines, and a critique of wind powered
generation. While one of the topics addressed in this evidence (i.e., stray voltage) has
been addressed in leave to construct proceedings, none of this information is relevant to

6

Hydro One Submissions in EB-2011-0063, September 23, 2011, p. 3.
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the issues in this proceeding, which the Board has reaffirmed on several occasions,
most notably in Procedural Order No. 1 herein:

“In this proceeding, the Board is required to consider only the public interest,
which is defined as follows by subsection 96(2) of the Act:

1. The interests of consumers with respect to prices and the reliability and
quality of electricity service.

2. Where applicable and in a manner consistent with the policies of the
Government of Ontario, the promotion of the use of renewable energy
sources.

Board approval of the form of easement agreements is within the scope of the
Board'’s jurisdiction pursuant to section 97 of the Act.

The Board does not have the power to consider any other issues.

Parties requesting intervenor status have indicated a broad range of interests in
this proceeding. However, the Board notes that the following types of issues are
not within its jurisdiction: environmental issues; issues related to matters of
health; land-use issues; issues relating to the BWEC wind farm; policy and other
issues concerning the Ontario Power Authority’s feed in tariff program; and the
Ontario government’s renewable energy policy.” (Emphasis in the original).

21. Accordingly, the Applicant submits that the Bluewater and Group evidence is irrelevant
and should be struck. In the alternative, if the Board is not prepared to strike this
evidence, the Applicant submits that it should be given no evidentiary weight and instead
should be treated as letters of comment.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated: April 10, 2013

George Vegh

Héloise Apestéguy-Reux

McCarthy Tétrault LLP

Telephone 416-601-7709

Email: gvegh@mccarthy.ca

Counsel for the Applicant Varna Wind Inc.
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Ontario Energy Commission de Energie H
Board de 'Ontario s

AGIA

i L
Ontario

EB-2011-0063

IN THE MATTER OF the Onfario Energy Board Act, 1998,
5.0.1998, ¢.15, (Schedule B);

AND IN THE MATTER OF an Application by Grand
Renewable Wind LP for an Order granting leave to
construct a new transmission line and associated facilities
for the Grand Renewable Energy Park to be located in
Haldimand County.

BEFORE: Paula Conboy
Presiding Member
Ken Quesnelle
Member

December 8, 2011

DECISION AND ORDER

l DECISION

For reasons that follow in this decision the Board approves Grand Renewable Wind
LP’s application for an Order granting it leave to construct the transmission line and
associated facilities as described in its February 28, 2011 application. Further and
again for reasons that follow the Board finds it necessary to apply certain conditions to
its Order granting the leave to construct.

I SCOPE OF APPLICATION

Grand Renewable Wind, LP ( “GRWLP”) filed an Application with the Ontario Energy
Board (the “Board”) dated February 28, 2011 under sections 92 and 97 of the Ontario
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Energy Board Act, 1998, §.0. 1998, c.15, (Schedule B), (the “Act”) seeking an Order of
the Board to construct transmission facilities and approval of a form of easement
agreement. The transmission facilities are required to connect the Grand Renewable
Energy Park (the “GREP”), to be located in Haldimand County, to the IESO-controlled
grid. The transmission facilities consist of approximately 19 kilometres of 230 kilovolt
("kV”) transmission line, a collector substation consisting of two step-up transformers
(34.5kV:230 kV), two transition stations to accommodate construction of an ‘
underground portion of the proposed 230 kV transmission line, and an interconnection
station to connect to an existing Hydro One Networks Inc. owned 230 kV transmission
line (collectively referred to as the “Transmissions Facilities” or the “Project”).

GRWLP is seeking leave to construct the Project for the GREP, which covers an area of
7600 hectares of mainly agricultural land, and will comprise a 153 MW wind power
generating facility (the “Wind Project”), and a 100 MW solar photovoltaic generating
facility (the “Solar Project”).

This Application is for approval to construct the Transmission Facilities and the form of
easement only. GRWLP is not seeking any approvals from the Board through this
Application for the GREP itself. All issues relating to the GREP, the Wind Project or the
Solar Project, therefore, are outside the scope of this proceeding.

The Board assigned File No. EB-2011-0063 to the application.
. THE BOARD’S JURISDICTION

The Board's power to grant an applicant leave to construct transmission facilities arises
from section 92 (1) of the Act which states:

92 (1) No person shall construct, expand or reinforce an electricity transmission
line or an electricity distribution line or make an interconnection without first
obtaining from the Board an order granting leave to construct, expand or
reinforce such line or interconnection.

In discharging its duties in this proceeding the Board is also bound by the provisions
of section 96 of the Act which states:
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96 (1) If, after considering an application under section 90, 91 or 92 the Board is
of the opinion that the construction expansion or reinforcement of the proposed
work is in the public interest, it shall make an order granting leave to carry out the
work.

(2) In an application under section 92, the Board shall only consider the
following when, under subsection 1, it considers whether the construction,
expansion or reinforcement of the electricity transmission line or electricity
distribution line or the making of the interconnection, is in the public
interest:

1. The interests of consumers with respect to prices and the reliability and
quality of electricity service.

2. Where applicable and in a manner consistent with the policies of the
government of Ontario the promotion of the use of renewable energy
resources.

As discussed in further detail below, issues that might broadly be described as
environmental issues are not within the Board’s jurisdiction. These issues are dealt with
through the separate Renewable Energy Approval (“REA”) process, which does not
involve the Board.

IV. THE PROCEEDING

The Board has chosen to summarize the record to the extent necessary to provide
context to its findings. The full record of the proceeding is available on the Board’s
website.

The Board issued a Notice of Application and Written Hearing on April 1, 2011 and
GRWLP served and published the Notice as directed by the Board.

Haldimand County Hydro Incorporated Motion

On April 29, 2011 Haldimand County Hydro Incorporated (*HCHI") filed a notice of
motion under this proceeding and the Summerhaven proceeding (EB-2011-0027)
seeking an order or orders of the Board to defer any final decision in EB-2011-0063 and
EB-2011-0027 until the Board has conducted a generic proceeding. The generic
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proceeding would deal amongst other things with the development of transmission lines
in municipal rights-of-way (“ROW”); would establish procedures for the publication
notice, participation and scheduling such proceeding; and would provide such other
relief as the Board deems just and reasonable.

On May 30, 2011, the Board dismissed HCHI’s Motion without a hearing. The Board
held that the individual Board panels assigned to the Summerhaven and GRWLP
applications were not empowered to initiate a generic proceeding. Only the Board as a
whole could make such a decision. Although parties can request that the Board
consider initiating a generic proceeding, that determination lies solely with the Board.
The Board determined that the best place to hear many of the issues raised in the
motion was through the existing hearing processes on the individual applications.

The Proceeding

The Board received several requests for intervenor and observer status as well as
letters of comment. A number of these requests appeared to raise concerns about
issues that are outside the scope of the Board’s jurisdiction.

On May 18, 2011, the Board sent out a letter to all intervention applicants who filed their
requests prior to that date reminding each party of the scope of the Board’s jurisdiction
in section 92 applications. The Board advised parties that:

e Environmental issues with respect to this project are considered through the
separate Renewable Energy Approval (“REA”) process that was being
undertaken outside of the leave to construct application before the Board;

e The Board would be asking GRWLP to file an update on the status of the REA
process, and that the Board will provide information on GRWLP’s update; and

¢ The Board might seek further information regarding the nature of the proposed
intervention in the Board’s process. Specifically, how the expressed interest of
intervenors relate to the matters that fall within the Board’s jurisdiction.

By letter to GRWLP issued May 18, the Board sought further information from GRWLP
in order to better inform all parties on the REA process. The Board also asked for
clarification of the extent to which the route identified in the application before the Board
is expected to be the final route subject to the REA approval.
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In its response filed on May 26, GRWLP confirmed that the route in the leave to
construct application and pre-filed evidence is the final route, subject to REA approval.
GRWLP also indicated that it would update the Board on progress with respect to such
Ground Leases as it became available.

On June 7, the Board issued another letter to provide parties with additional information
it received from GRWLP with respect to the REA process. The Board’s intention was to
clarify the appropriate avenue for parties to bring forward any environmental concerns
with the Transmission Facilities. The Board also used the letter to reiterate the scope of
the Board’s jurisdiction in applications of this kind.

On June 17, 2011 the Board issued Procedural Order No.1 requesting all previous
intervention applicants to re-file with the Board no later than Monday, June 27, to clarify
how their interests are within the Board'’s jurisdiction. Several of the original intervention
applicants re-filed their requests with the Board. Procedural Order No.1 also specified
dates for the filing of interrogatories, and for responses to be submitted by GRWLP.

The Board granted intervention status to HCHI, Hydro One Networks Inc (“Hydro One”),
the Independent Electricity System Operator (IESQO”), the Six Nations Council,
Haldimand Federation of Agriculture, the Corporation of Haldimand County, Norm
Negus, Quinn Felker, Bruce Genery, Doug Maxwell and Geraldine Ratcliff & Lee
Russell. The Board granted cost eligibility to the Six Nations Council, Nathan
Armstrong, Quinn Felker and the Haldimand Federation of Agriculture to the extent that
any evidence or submissions filed by those intervenors pertains to matters within the
scope of the proceeding. Ms. Linda S. Link requested and was granted observer status.
There were also numerous letters of comment and information from interested parties.

Procedural Order No.2 was issued on August 3, 2011 following a request from GRWLP
for an extension of time to submit interrogatory responses, which the Board granted.

By letter dated August 18, 2001, HCHI advised the Board that it intended to file
evidence relating to the need for a new transformer station in Haldimand County. HCHI
argued that the evidence was necessary because the Transmission Facilities that are
the subject of the current application would provide an ideal connection to the new
transformer station. Absent a requirement that the GRWLP be a licensed transmitter, it
would presumably have no obligation to connect HCHI and allow it to use the
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Transmission Facilities, an issue of concern to HCHI. The evidence supporting the
need for a new transformer station was filed on August 30, 2011.

On September 6, 2011 GRWLP filed a letter with the Board asking it to strike the
evidence filed by HCHI on the ground that it had no relevance to the proceeding.

As indicated by the Board in Procedural Order No. 3, issued on September 8, 2011, this
proceeding represents one of the first times since the enactment of the Green Energy
and Green Economy Act, 2009 that the Board has considered a leave to construct
application from a renewable generation facility. Throughout the proceeding there
appeared to be a level of disagreement amongst the parties regarding exactly what was
within the scope of the proceeding. Although the Board received a number of
submissions (in the form of letters to the Board secretary’s office) regarding parties’
views on jurisdictional issues, it did not occur in a structured manner throughout this
proceeding rendering it difficult for the Board to make any interim rulings. As a result,
the Board sought as part of final argument submissions which addressed the following
guestions:

1. What are the responsibilities, if any, of the applicant to provide access to its
proposed Transmission Facilities?

2. Are broader transmission planning issues (i.e. beyond the Transmission Facilities
proposed in the application) relevant considerations in this proceeding? What
responsibilities does the applicant have, if any, with respect to broader
transmission planning issues?

3. Does the fact that the proposed facilities will be located largely within a municipal
ROW have any bearing on the applicant’s obligation regarding future requests for
connection?

4. Does section 96(2) permit the Board to consider the impact of the proposed
Transmission Facilities on the reliability of the current or future distribution
system owned and operated by HCHI?

The Board’s findings with respect to these questions, where applicable, are found in the
relevant sections below.
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V. EVIDENCE AND BOARD FINDINGS
a. Prices and the reliability and quality of electricity service

The proposed Transmission Facilities are noteworthy in that the proposed route is along
a municipal ROW, parts of which already accommodate the electrical distribution
system owned and operated by HCHI. There have been claims made that the
introduction of a high voltage transmission system in close proximity to an existing
distribution system can result in negative impacts on the distribution system.

In Procedural Order No. 3, the Board asked parties to make submission on whether
section 96(2) permitted the Board to consider the impact of the Project on the reliability
of the current or future distribution system owned and operated by HCHI. The Board’s
assessment of the prices, reliability and quality of electricity service with a transmission
leave to construct application does not typically necessitate consideration of these
factors as they relate to electricity distribution. This is due to the fact that distribution
systems are usually not located close to the transmission facilities in question.
However, the Act does not specifically limit the section 96(2) considerations to the
transmission system or the customers thereof. The Board therefore finds that the
consideration of prices, reliability and quality of electricity service can include
consideration of impacts on neighbouring transmission and distribution electricity
systems and the customers connected to them.

Transmission System

Price Impacts

In regard to the impact on transmission rates, GRWLP indicated in its pre- filed
evidence' that there would be no adverse impact on ratepayers as it would pay the
entire cost of the proposed Transmission Facilities. GRWLP further re-stated this
position in its Argument in Chief? where it said that:

“The Facility, including the Interconnection Station, will be
entirely paid for by GRWLP. As such, the Facility will not
impact transmission rates in Ontario”.

" Exh. A/Tab 2/Sch. 1/par. 21
% Argument in Chief, September 16, 2011, par. 38
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No party disputed GRWLP'’s submission in regard to its claim that the proposed facility
will not impact transmission rates in Ontario.

The Board accepts that there is no negative price impact arising from the costs
associated with this project as they relate to the transmission system.

System Impact Assessment

System Impact Assessments (“SIA”) are conducted by the IESO to assess whether a
connection applicant's proposed connection with the IESO-controlled grid would have
an adverse impact on the reliability of the integrated power system and whether the
IESO should issue a notice of approval or disapproval of the proposed connection under
Chapter 4, section 6 of the Market Rules. This is a technical document intended to
provide a detailed review of the components of the proposal and its impacts on system
operating voltage, system operating flexibility and the implications for other connections
to deliver and withdraw power from the transmission system. GRWLP filed the final SIA
on August 2, 2011, as required by the Filing Requirements for Transmission and
Distribution Applications (the “Filing Requirements”) as they relate to leave to construct
proceedings. The SIA Report® indicated that the scope of its study focused on the
evaluation of the impact of the two sources of generation, from the wind and solar
power projects via the Hydro One owned 230 kV circuit N5M, on the reliability of the
IESO-controlled grid. The SIA Report also included a Protection Impact Assessment
Report* carried out by Hydro One for the IESO, which confirmed that it is feasible to
connect the proposed 154 MW of wind and 100 MW of solar generation to circuit N5SM
as long as certain proposed changes are implemented®. The SIA Report indicated also
that the proposed Project will not have a material adverse impact on the reliability of the
IESO-controlled grid and recommended that a notification of conditional approval be
issued subject to implementation of the requirements listed in the report®.

GRWLP indicated” that it is in contact with the IESO in regard to various issues
including “unbundling” the SIA given that the Solar Project and Wind Project will be
owned by different entities. GRWLP also indicated that the Board may also take it

* IESO’s SIA Final Report, May 5, 2011 (Filed August 2, 2011), page 6
*IESO’s SIA Final Report, May 5, 2011 (filed August 2, 2011), pages 68 - 72
® Ibid, page 70, Executive Summary

¢ [ESO’s SIA Final Report, May 5, 2011 (filed August 2, 2011), page 10

7 Argument in Chief, September 16, 2011, paragraph 27
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under advisement that the unique metering configuration for the Project has been
developed in conjunction with the IESO, and therefore meets the IESO’s approval, and
the fact that the Solar Project will be owned by an affiliate of GRWLP does not change
the findings of the SIA, which are technical in nature.

The IESO in its submission® indicated that the IESO is not able to approve a specific
metering configuration. GRWLP maintains that it is not required to obtain a transmitter
licence, and that approval of the metering configuration will be granted during the
Facility Registration and Market Entry process.

Customer Impact Assessment

As required by the Filing Requirements for leave to construct proceedings, a final
Customer Impact Assessment Report (“CIA”) conducted by Hydro One was filed on
August 2, 2011. This study is designed to assess the implications of the project for
other transmission customers of the transmission system. The assessment confirmed
that the project is not expected to have any significant negative implications for other
specific customers of the transmission system.

The Board notes that GRWLP confirmed® that it will make its required contribution
towards the cost of short circuit mitigation measures at Caledonia TS. This requirement
is triggered by the increase in short circuit levels at Caledonia TS to within a 5% limit of
the maximum allowed level.

The Board accepts that the impacts on both the transmission system and its directly
connected customers have been identified as well as the mitigation measures required
to overcome those impacts. The Board conditions its granting of the leave to construct
the project on GRWLP’s execution of the required mitigations identified in the SIA and
CIA reports.

Distribution System (HCHD

The Board notes that GRWLP in its Argument in Chief'%indicated that in the event that
any of HCHI's existing distribution infrastructure needed to be relocated, GRWLP would

$IESO’s submission, September 23, 2011/pp. 2-3/
® Argument in Chief, September 16, 2011, paragraph 28
' Argument in Chief, September 16, 2011, paragraph 22
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be responsible for any costs incurred related to such a re-location. GRWLP further
indicated in its argument that studies carried out in Summerhaven proceeding (EB-
2011-0027) demonstrated that it was evident that the issues raised by HCHI in that
proceeding regarding induced voltage or grounding could be mitigated and addressed in
the design of the proposed Project. GRWLP also indicated in its argument that as
currently designed, the majority of the Transmission Facilities would be on the opposite
side of the road from any HCHI distribution infrastructure. As a result GRWLP asserted
that it did not anticipate that any potential problem would occur that could not be
mitigated.

In its submission HCHI indicated that'' GRWLP’s evidence'? included a map of the
transmission line which was devoid of any specific information regarding the alignment
of the proposed transmission line within the municipal ROW or the extent of impact on
the HCHI distribution system. HCHI further indicated that the application also included
the cross-section of the tangent steel pole'® which made no provision for joint use, and
thus, HCHI was left without sufficient information to understand how the project would
impact HCHI and its ratepayers.

In reply to HCHI's noted concerns, GRWLP'* indicated that HCHI's ratepayers would
not be impacted. GRWLP further indicated that it will absorb not only the cost of
construction and operation of the Transmission Facilities, but also the costs related to
the relocation (including burial and crossing) of any existing HCHI infrastructure that is
necessitated by the Transmission Line'®. GRWLP also indicated'® that reliability and
quality of service of HCHI's distribution infrastructure would not be adversely affected,
and that GRWLP has taken steps to ensure that the Transmission Facilities are located
on the opposite side of the Municipal ROW as much as possible and it would absorb the
cost of relocating HCHI infrastructure to the other side of the municipal ROW in
instances where the Transmission Facilities are co-located adjacent to HCHI
infrastructure. Furthermore GRWLP stated that it would meet all applicable codes and
standards.

" HCHI’s Submission, September 23, 2011, page 2

'2 Exh. B/Tab 3/Sch. 2/

" Exh. B/Tab 4/Sch. 5

1 Reply Submission, October 7, 2011, par.19

:Z Applicant’s Interrogatory Reponses to HCHI (“HCHI IRRs”) filed August 15,2011, IRR# 1(d).
ibid
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In its assessment of impacts on prices, reliability and quality of electricity service the
Board considers it appropriate that GRWLP be responsible to pay for any direct impacts
its Project causes to the quality or reliability of the electricity service provided by HCHI’s
existing system. HCHI has made claims that both its current and future use of its
system will (or may) be negatively impacted. In the context of the current proceeding,
the Board does not consider it appropriate that GRWLP be held responsible for any
alteration that HCHI may have to make to its future plans. This consideration would be
beyond the scope of this proceeding and is not supported by any governing planning
framework.

It is not necessary for the Board to make findings here as to the exact extent of what
accommodation is required by GRWLP to mitigate any negative impacts that its project
will have on the existing distribution system. The existence of applicable construction
standards and/or codes as well as any requirements of the Electrical Safety Authority, in
its role pursuant to Ontario Regulation 22/04, to ensure compliance of distributors in
managing distribution systems in accordance with the noted regulation should serve to
identify what accommodation is required.

The Board conditions its granting of the leave to construct on GRWLP providing the
financial contributions to HCHI necessary to accommodate any mitigation measures to
existing distribution facilities deemed necessary to ensure compliance with any relevant
code, standard or Electrical Safety Authority requirement.

b. . Project Need

As observed above, the Board’s jurisdiction in a section 92 application is limited to a
consideration of the interests of consumers with respect to prices, the reliability and
quality of electricity service, and where applicable and in a manner consistent with the
policies of the provincial government, the promotion of the use of renewable energy
resources. “Project Need” is not itself listed as a consideration for the Board. In cases
where a proponent will be seeking to recover the costs of a project through rates, the
Board typically considers the “need” issue through the lens of price — in other words
ensuring that consumers are not saddled with costs where a project is not actually
needed. Similarly, routing alternatives are often considered from the perspective of
price to ensure that the option chosen is the most cost effective. In the current case, all
of the costs of the Project itself are being covered by GRWLP. GRWLP will not be
seeking any rate to recover these costs, and therefore the costs of the Project will not
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be passed directly to ratepayers (as well see finding above on possible project costs
associated with potential impacts to the existing distribution system). The typical “price”
consideration, therefore, does not necessarily apply in this case.

Regardless, the Board observes that there is a strong case for both the need for the
Project and the route proposed by GRWLP. GRWLP indicated that it has executed two
power purchase agreements with the Ontario Power Authority for the power delivery
expected from the Wind Project and the Solar Project, respectively, to the IESO-
controlled grid'”. The Project is required to convey the electricity produced by these
facilities to the IESO-controlled grid. GRWLP further indicated that the proposed
Project is therefore consistent with government policy in respect of the promotion of
renewable energy sources as the transmission line would be used to connect the two
projects to the transmission system owned by Hydro One.

Six Nations Council disagreed with GRWLP’s rationale for its need for the transmission
line'®. Six Nations Council stated in paragraph 10 of its submission that:

10. By definition, there is no Project Need for the
Transmission Line if both the proposed Wind Project and
Solar Project are not permitted to be built.

Six Nations Council further indicated that since neither the contemplated Wind Project
nor the contemplated Solar Project have received the required REA from the Ontario
Ministry of the Environment, the Board should defer consideration of this application
until the REA is secured. In its reply, GRWLP noted that it expected that the receipt of a
REA would be a condition of approval in any order issued by the Board.

The Board accepts that the Project is needed in order fo transmit the electricity
generated by the two generation facilities. The Board’s approval will be conditioned,
however, on the two generation projects receiving the REA and any other approvals
necessary for their construction.

'7 Argument in Chief, September 16, 2011, paragraph 19.
'® Submissions of Six Nations Council, September 23, 2011, pages 4-5, paragraphs 9 - 17
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c. Project Routing

GRWLP provided evidence® that it examined six different routing options, and that it
has chosen the route with the least impact to the environment and landowners.
GRWLP submitted that the chosen route will meet all regulatory standards.

Board staff noted in its submission that GRWLP’s response to a HCHI interrogatory?,
provided a step by step description along with a map depicting the six alternatives and
the process of elimination which ended with the selected proposed route. Based on that
response, Board staff indicated agreement with GRWLP’s selected route.?’!

HCHI noted in its submission® that GRWLP’s proposed route is located within a few
kilometres of two other significant renewable energy generation projects: (1)
Summerhaven Wind Energy Centre (“Summerhaven”), subject of a separate leave to
construct proceeding EB-2011-0027 and (2) the Port Dover and Nanticoke Windfarm
(“PDNW’). HCHI’s position?®, apart from generally not supporting the location of
transmission facilities within municipal ROWs, is that the proposed route has not been
demonstrated to be superior to another abandoned option, notably GRWLP’s Option 1
or the HCHI's proposed Modified Option 1. HCHI indicated in its submission that its
Modified Option 1 would allow for the sharing of a common connection amongst the
three projects, with no usage of a municipal ROW and a requirement for a shorter
transmission (25 km versus 28 km) line. HCHI further submitted that for the Board to
meet its objectives and to ensure integrated system planning, the current route should
not be approved. Rather, as a result of the proximity of GRWLP’s project to the
Summerhaven and the PDNW projects, a common connection for the three projects
should be considered.

GRWLP in its reply submission?* addressed HCHI’s concerns in regard to the proposed
route stated in part that:

' Argument in Chief, September 16, 2011, paragraphs 20 - 21

%% Applicant Response to HCHI Interrogatory # 2, Question (h), August 15, 2011, pages 6 -8
*! Board staff submission, September 23, 2011, p. 4, section B.2

2 HCHI’s Submission, September 23, 2011, page 4

B HCHI’s Submission, September 23, 2011, pages 5-9

# Applicant reply Submision, October 7, 2011, par. 25
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‘there are many reasons that a route that attempted fo
coordinate with the Summerhaven and Port Dover project
was not possible, including but not limited to: (i) the risk
associated that one of the three projects does not (sic)
proceed; (i) all three projects have different commercial
operation dates, with a spread of more than 18 months
between all three projects; (iii) financing issues related fo
risk, which risk substantially increases when there are
elements that are outside of the control of the developer
(such as the development of neighbouring projects and
transmission lines); (iv) protection and control coordination
given that the proponents are using different technologies
and different procurement methods, etc”.

GRWLP also indicated in its reply submission® that the concerns raised by HCHI seem
to be related to matters of electricity policy rather than issues contemplated within the
scope of section 96(2), and that a leave to construct for a privately owned generation
connection transmission line is not the forum to carry out regional planning, to raise
issues that are of general importance to the regulatory framework governing the
connection of renewable projects.?.

In Procedural Order No. 3, the Board asked parties to make submissions on relevance
in this proceeding of broader transmission planning issues, and what responsibilities
GRWLP has, if any, with respect to these broader transmission planning issues.

The Board has provided the context in which it typically reviews the route in the “Project
Need” section above. To reiterate, the Board’s focus would typically be on the cost
effectiveness of the route where the price consideration is triggered by a cost to
ratepayers. Given the findings in this decision as they relate to cost responsibilities
there is no need for the Board to consider the route from a price perspective. As well,
the Board has earlier communicated its views on the route considerations in the context
of the REA process.

% Applicant reply Submision, October 7, 2011/par. 16
% HCHI Submission, September 23/p. 3/par. 16
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The Board considers the other routing issues that have been raised to either be beyond
the scope of this proceeding or in the case of the municipal ROW dealt with by the
appropriate parties outside of this proceeding.

With respect to the issues raised by HCHI concerning the consideration of other area
projects, the Board has found, on the matter of cost responsibility for any impact on
HCHI's future distribution system plans, that there is no governing planning framework
in place that conditions the Board’s review of section 92 applications.

The Board notes Hydro One’s submission that the Board’s current Regional Planning
for Electricity Infrastructure initiative (EB-2011-0043) or some other generic forum would
be a more appropriate venue for a review of common issues arising from multiple
projects in the same general proximity. The Board expects that the participants in the
Board’s Regional Planning initiative will take note of this application and decision in the
context of that consultation.

With respect to the use of the municipal ROW, the Board notes that GRWLP indicated
in its Argument in Chief?” that Haldimand County, the owner of the municipal ROW in
which 95% of the Transmission Line will be built, although an approved intervenor, did
not submit any interrogatories in this process. The Board also notes that the Haldimand
County did not make any submissions in regard to the proposed route and that GRWLP
in its Reply Submission?® stated in part that:

Haldimand County has agreed fto allow GRWLFP to use the
Municipal ROW and has entered into a Community Vibrancy Fund
Agreement, which provides a form of road use agreement.”

There does not appear to be any dispute between GRWLP and the owner of the
municipal ROW on which the Board would need to consider its responsibility to make
findings in the resolution of such a dispute.

7" Argument inChief, September 16, 2011/pp. 2 -3/par. 5
® Applicant reply Submission, October 7, 2011/par. 20
¥ See Applicant’s Submissions, filed September 16, 2011/par. 30.
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d. - Form of easement
Section 97 of the Act states:

In an application under section 90, 91 or 92, leave to construct shall not be
granted until GRWLP satisfies the Board that it has offered or will offer to each
owner of land affected by the approved route or location an agreement in a form
approved by the Board.

Pursuant to this section, GRWLP has provided a form of easement for the Board’s
approval.

The Board notes that the proposed Project will be built across land with three different
types of owners, each requiring a distinct type of agreement. The three types of
agreement are: three parcels of privately owned land — each requiring an Option
Agreement and Ground Lease®; the Haldimand ROW?®' which is owned by Haldimand
County; and the Ministry of Infrastructure (“MOI”) Lands — the Option agreements
sought by the Ontario Realty Corporation (‘ORC”) who is the land manager of MOI®2.

Three Landowner Easement Agreements (the “Ground Leases”)

The Board notes that in regard to the privately held lands, GRWLP in its Argument in
Chief®® indicated that each of the three Landowners was provided with the appropriate
Notice of Application. The Board notes that one of the three landowners who is an
intervenor was replaced with another landowner as reported by GRWLP in a Board staff
interrogatory®, (where Landowner A was replaced with Landowner D). One of the
three landowners has already reached an agreement with GRWLP, and negotiations
with the other two landowners continue. A draft version of the Ground Leases was
provided with the application.

O Exh. A/Tab 2/Sch. 1/paragraph 13 & Exh. B/Tab 3/Sch. 1/paragraphs 41, 43

' Exh. A/Tab 2/Sch. 1/paragraphs 14 and 15 & Exh. B/Tab 3/Sch. 1/par. 54 & Exh. B/Tab 3/Sch. 3, Form of
Easement _ Haldimand ROW

2 Exh. B/Tab 3/Sch. 1/paragraphs 44, 45,46

%3 Argument in Chief, September 16, 2011/par. 31

** Applicant Response to Board staff interrogatory # 3 Question (ii)
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Haldimand Right of Way (‘ROW”) Form of Easement Agreement

The Board notes that in regard to the Haldimand ROW, GRWLP in its Argument in
Chi»ef35 indicated that it is in the process of finalizing a Community Vibrancy Fund
Agreement with Haldimand County. The Community Vibrancy Fund Agreement
contemplates the parties concurrently executing a road use agreement for GRWLP’s
use of the Haldimand ROW. The Board also notes that GRWLP confirmed that it is not
seeking exclusive use of the Haldimand ROW®®.

In its submission®” HCHI indicated that GRWLP did not seek approval of the form of
agreement for the Haldimand ROW, which is included in GRWLP’s pre-filed evidence.*®
HCHI raised the concern that an easement is to be registered against the property
identification number and many ROWs do not have such information, and that it is
unclear if such information is available in the present circumstances. HCHI is of the
view that GRWLP should submit a revised ROW Form of Easement Agreement
consistent with its commitment to not seek exclusivity.

GRWLP responded® to HCHI's concerns indicating that the purpose of the Board’s
review of land owner agreements is to ensure that the affected landowner is protected.
GRWLP further indicated that the Filing Guidelines*® require GRWLP to file materials
that demonstrate “compliance with legislative requirements and respects the rights of
affected persons.” GRWLP concluded that in the present circumstances, the landowner,
Haldimand County, has not raised any concerns in the proceeding.

In Procedural Order No. 3, the Board asked parties to make submissions on whether
the fact that the proposed facilities will be located largely within a municipal ROW have
any bearing on GRWLP’s obligation regarding future requirements for connection.
GRWLP and Board staff argued that whether a project was to be located on a municipal
ROW or not had no bearing on future connection requirements. HCHI argued*’ that:

3 Argument in Chief, September 16, 2011/par, 30

% ibid

37 HCHI’s Submission, September 23, 2011/pp. 8 — 9/paragraphs 49 - 53

*® Exh. B/Tab 3/Sch. 3

** Reply Submission, October 7, 2011/par.27

“ EB-2006-0170: Filing Guidelines for Transmission and Distribution Applications/s. 4.3.6./p. 28.
*! HCHI Submission, September 23, 2011/p.18/par. 97



Ontario Energy Board
-18 -

“permitting a private single purpose interest to use that finite asset
at no cost and to have no corresponding obligation to ensure the
public interest is furthered would be inconsistent with the
legislative scheme.”

As discussed in further detail below, the Board does not make a determination on this
issue.

Option Agreements with Ontario Realty Corporation (“ORC”) — Ministry of Infrastructure

The Board notes that GRWLP indicated in its Argument in Chief*? that the terms of the
ORC Option Agreements are currently being negotiated between the ORC and
GRWLP’s parent company, Samsung Renewable Energy Inc. (“SRE”). The Board also
notes that all commercial terms have been agreed to between GRWLP and ORC, with
the exception of a few real estate specific clauses, which are being negotiated in order
to satisfy legal requirements for leasing land from the government*®.

The Board is satisfied with and approves the form of the filed ground lease*. The
Board will not require re-filing of the ROW Form of Easement Agreement with
Haldimand County. The record indicates that Haldimand County is currently working
with GRWLP to address any of its concerns and the Board accepts that GRWLP’s filed
documentation satisfies the Board’s filing requirements.

Vl. OTHER ISSUES
a. Obligation to Provide Access and Licensing Issues

In Procedural Order No. 3, the Board asked parties to make submissions on (amongst
other things): what are the responsibilities, if any, of GRWLP to provide access to its
proposed facilities?

While the transmission facilities will be used to transmit the electricity generated from
both the Wind Project and the Solar Project to the IESO-controlled grid, GRWLP
submitted that any electricity generated by the Solar Project will be transmitted for a

2 Argument in Chief, September 16, 2011/par. 32
> Applicant Response to Board staff Interrogatory #6, Question (i)
“ Exh. B/Tab 3/Sch. 2
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price that is no greater than that required to recover all reasonable costs. In
transmitting the electricity generated from the Solar Project, the GRWLP stated that it
relies on section 4.0.2(1)(d) of Ontario Regulation 161/99, Definitions and Exemptions
made pursuant to the Act, to be exempt from the requirement to obtain a transmitter
licence under section 57(b) of the Act. GRWLP has also indicated that it considers itself
to be a generator pursuant to section 56 of the Act once the Wind Project achieves
commercial operation. GRWLP indicated its intention to submit a notice of proposal to
own transmission facilities pursuant to section 81 of the Act when it applies for a
generating licence from the Board.

In its submissions on this issue, Board staff submitted that a transmitter only has an
obligation to connect if it is licensed, and that licensed transmitters must comply with the
provisions of the Transmission System Code (“TSC”). Board staff noted GRWLP’s
position was that it was exempt from the requirement to hold a licence pursuant fo
section 4.0.2(1)(d) of O. Reg. 161/99, and therefore did not have any formal duty to
provide access to its proposed facilities. Board staff questioned this interpretation of O.
Reg. 161/99, and submitted that it was not clear that GRWLP is exempt from holding a
transmission licence. However, Board staff also submitted that the licensing status of
GRWLP is not a relevant consideration in a leave to construct application, and that the
Board need not make a determination on this issue in order to approve the application.

In its reply submission GRWLP agreed with Board staff that its licensing status is not a
relevant consideration in a leave to construct application and that the Board should not
address the issue in this decision. GRWLP did, however, respond to Board staff's
arguments and reiterated its position that it is exempt from holding a transmission
licence.

The question of whether GRWLP is exempt from the requirement to obtain a
transmission licence and comply with the provisions of TSC is one that ultimately needs
to be addressed. However, due to the scope of the Board’s jurisdiction in applications of
this kind, the current proceeding is not the appropriate venue to make this
determination. The Board accordingly makes no findings on this matter in this decision.

b. Aboriginal Consultation

Six Nations Council argued that the Board should defer its decision until (amongst other
things) the Crown’s duty to consult has been fulfilled. Six Nations Council recognized
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that there are statutory limits on the Board'’s jurisdiction to directly address consultation
itself, however it submitted that the Board cannot approve the application until the
Crown’s constitutional duties have been satisfied.

GRWLP relies on the Board’s decision in EB-2009-0120 (“Yellow Falls”), in which the
Board determined that it did not have the jurisdiction to consider Aboriginal consultation
issues in a section 92 leave to construct case except possibly where the Aboriginal or
treaty right in question could be directly tied to prices, reliability, or the quality of
electricity service.*® The reason for this finding was that section 96(2) of the Act
specifically limits the Board’s consideration to these factors*®. The Supreme Court’s
decision in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council (“Rio Tinto”), which was
issued after Yellow Falls, appears to support the Board’s conclusions. The Court
stated:

“[tlhe power fo decide questions of law implies a power fo

decide constitutional issues that are properly before it

absent a clear demonstration that the legislature intended to

exclude such jurisdiction from the tribunal’s power.”"

The Board does not dispute that, to the extent any Aboriginal or treaty rights are
potentially affected by the Project, the Crown’s duty to consult will have to be
discharged. However, the forum for that discussion is the REA process. One of the
conditions to this approval is that construction cannot commence until (amongst other
things) GRWLP has obtained an REA approval. The Board can be satisfied, therefore,
that the Project will not be built until any duty to consult issues are addressed. To the
extent that the Six Nations Council is not satisfied with the results of the REA process, it
can pursue its remedies (for example) through the courts. The Board will therefore not
defer its decision.

c. HCHI Request for Cost Eligibility

In its final submission HCHI requested permission to make submissions in respect of
costs in this proceeding citing the considerable expense incurred by HCHI in this

* Yellow Falls decision, p. 9 and p. 11.

“¢ section 96(2) of the Act has been amended since then by adding “Where applicable and in a manner consistenet
with policies of the Government of Ontario, the promotion of the use of renewable energy sources.”

" Rio Tinto, 2010 SCC 43, para. 69 (emphasis added).
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proceeding and in light of the public interest and importance of the issues raised by
HCHI.

In assessing a party’s eligibility for costs, the Board is guided by the Practice Direction
on Cost Awards (the “Practice Direction”). The Board notes that HCHI is a distributor
and is explicitly excluded from eligibility as per section 3.05 of the Practice Direction.
sections 3.06 and 3.07 of the Practice Direction provide the basis on which the Board
will consider exceptions to the applicability of section 3.05. HCHI is not a customer of
GRWLP therefore section 3.06 does not apply. In consideration of the applicability of
section 3.07 the Board notes HCHI’s claim that it raised important matters of public
interest. The Board considers HCHI's intervention in this application to have been
largely focused on matters respecting its own stated interests. While there may be
other entities that would have similar interest in the matters examined in this application
if they were to be impacted in a similar fashion by a similar application the Board does
not consider this potential scenario to represent special circumstances, as contemplated
in section 3.07 that would result in having GRWLP cover HCH/'s costs of intervention.
The Board therefore finds that HCHI is not eligible for an award of costs.

d. Cost Claims

The Board reminds parties that were granted cost eligibility in its July12, 2011 Decision
and Order that cost eligibility will be considered to the extent that costs

relate to matters directly within the scope of this proceeding as stated in the Notice of
Application and Written Hearing dated April 1, 2011, under the section titled Board
Jurisdiction. The Board also advises applicants for cost claims to refer to the noted July
12 Decision and Order for guidance as to which costs may or may not be recovered,
and to the Practice Direction on Cost Awards and related forms that are available on the
Board’s website at www.ontarioenergyboard.ca.

THE BOARD ORDERS THAT:
1. Grand Renewable Wind LP is granted:
a. pursuant to section 92 of the Act, leave to construct electricity transmission

facilities, as described in the first paragraph of section Il. titled “SCOPE OF
APPLICATION?” in this Decision and Order, connecting the Grand Renewable
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Energy Park to the IESO-controlled grid subject to the Conditions of Approval
attached as Appendix “A” to this Order; and

b. pursuant to section 97 of the Act, approval of the form of easement agreement
included in the pre-filed evidence of Grand Renewable Wind LP..

2. Parties that were granted cost eligibility may file with the Board by Friday,
December 16, 2011, their cost claims, and deliver a copy to Grand Renewable Wind
LP, in accordance with the Board’s Practice Direction on Cost Awards.

3. Grand Renewable Wind LP may object to any of the cost claims no later than
Friday, January 6, 2012, by filing its submission with the Board and deliver a copy
to the party whose cost claim is disputed.

4. If an objection to any of the cost claim is filed by Grand Renewable Wind LP, the
party whose cost claim is disputed, will have until Friday, January 13, 2012 to file a
reply submission to the Board, with a copy to Grand Renewable Wind LP as to why
its cost claim should be allowed.

5. Grand Renewable Wind LP shall pay the Board’s costs incidental to this proceeding
upon receipt of the Board’s invoice.

All filings to the Board must quote file number EB-2011-0063, be made through the
Board’'s web portal at www.errr.ontarioenergyboard.ca, and consist of two paper copies
and one electronic copy in searchable / unrestricted PDF format. Filings must clearly
state the sender’'s name, postal address and telephone number, fax number and e-mail
address. Please use the document naming conventions and document submission
standards outlined in the RESS Document Guideline found at
www.ontarioenergyboard.ca. If the web portal is not available you may email your
document to the address below. Those who do not have internet access are required to
submit all filings on a CD in PDF format, along with two paper copies. Those who do
not have computer access are required to file 7 paper copies.
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ISSUED at Toronto on December 8, 2011
ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary

Ontario Energy Board
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2.1

-1-

Conditions of Approval
Grand Renewable Wind LP
Transmission Line and related transmission facilities
(Collectively the “Transmission Facilities”)
[EB-2011-0063]

General Requirements

Grand Renewable Wind LP (“GRWLP”) shall construct the Project in accordance
with its Leave to Construct application, and evidence, except as modified by this
Order and these Conditions of Approval.

Unless otherwise ordered by the Board, authorization for Leave to Construct
shall terminate December 31, 2012 unless construction of the Project has
commenced prior to that date.

GRWLP shall satisfy the Independent Electricity System Operator (“IESQO”)
requirements and recommendations as reflected in the System Impact
Assessment document dated May 5, 2011, and such further and other conditions
which may be imposed by the IESO.

GRWLP shall satisfy the Hydro One Networks Inc. requirements as reflected in
the Customer Impact Assessment document dated May 6, 2011,

GRWLP shall advise the Board's designated representative of any proposed
material change in the Project, including but not limited to material changes in the
proposed route,

GRWLP shall obtain all necessary approvals, permits, licences, certificates and
easement rights required to construct, operate and maintain the Project, and
shall provide copies of all such written approvals, permits, licences and
certificates upon the Board’s request.

Reliability Considerations - Transmission and Distribution Lines

GRW.LP shall be responsible to pay for the mitigation requirements to avoid any
direct impacts its Transmission Facilities causes to the quality or reliability of the
electricity service provided by Haldimand County Hydro Incorporated’s (*“HCHI”)
existing system. Such requirements are to be determined through an
assessment of construction standards and/or codes as well as any requirements
of the Electrical Safety Authority, in its role pursuant to Ontario Regulation 22/04.



3.0

3.1

3.2

3.3

3.4

3.5

-2

Conditions of Approval
Grand Renewable Wind LP
Transmission Line and related transmission facilities
(Collectively the “Transmission Facilities™)
[EB-2011-0063]

Project and Communications Requirements

The Board's designated representative for the purpose of these Conditions of
Approval shall be the Manager, Electricity Facilities and Infrastructure
Applications.

GRWLP shall designate a person as Project engineer and shall provide the name
of the individual to the Board's designated representative. The Project engineer
will be responsible for the fulfiliment of the Conditions of Approval on the
construction site. GRWLP shall provide a copy of the Order and Conditions of
Approval to the Project engineer, within ten (10) days of the Board's Order being
issued.

GRWLP shall develop, as soon as possible and prior to the start of construction,
a construction plan. The construction plan shall cover all material construction
activities. GRWLP shall submit two (2) copies of the construction plan to the
Board’s designated representative at least ten (10) days prior to the
commencement of construction. GRWLP shall give the Board's designated
representative ten (10) days written notice in advance of the commencement of
construction.

GRWLP shall furnish the Board's designated representative with all reasonable
assistance needed to ascertain whether the work is being or has been performed
in accordance with the Board's Order.

GRWLP shall furnish the Board's designated representative with two (2) copies
of written confirmation of the completion of Project construction. This written
confirmation shall be provided within one month of the completion of
construction.

-- End of document --
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de I'Ontario

IN THE MATTER OF the Ontario Energy Board Act, 1998,
S. 0. 1998, c. 15, Schedule B;

AND IN THE MATTER OF an application by
Summerhaven Wind LP for an Order granting leave to
construct a new transmission line and associated facilities
for the Summerhaven Wind Energy Centre.

AND IN THE MATTER OF an application by Grand
Renewable Wind LP for an Order or Orders granting leave
to construct new transmission facilities within Haldimand
County, Ontario.

AND IN THE MATTER OF a Notice of Motion filed by
Haldimand County Hydro Inc. for an Order or Orders of the
Board in relation to, inter alia, the deferral of any final
decision in EB-2011-0027 and EB-2011-0063 until the
Board has conducted a generic proceeding to decide
issues of general applicability to the development of
transmission lines in municipal rights-of-way.

BEFORE: Cynthia Chaplin
Vice-Chair and Presiding Member

Ken Quesnelle
Member

Cathy Spoel
Member

DECISION AND ORDER ON MOTION

EB-2011-0027
EB-2011-0063
EB-2011-0127
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Background

Haldimand County Hydro Inc. (‘HCH]I") is an intervenor in or has applied for intervenor
status in two active Ontario Energy Board (“Board”) proceedings. The first such
proceeding, under docket number EB-2011-0027, is an application by Summerhaven
Wind LP (“Summerhaven”) for an Order granting leave to construct a new transmission
line and associated facilities for the Summerhaven Wind Energy Centre (the
“Summerhaven proceeding”). The second such proceeding, under docket number EB-
2011-0063, is an application by Grand Renewable Wind LP (“GRW") for an Order or
Orders granting leave to construct new transmission facilities within Haldimand County,
Ontario (the “GRW proceeding”). Collectively, the two proceedings will be referred to
herein as the “the Applications”. '

Notice of Motion

On April 29, 2011 HCHI filed with the Board a Notice of Motion under both proceedings
for an order or orders of the Board to:

(a) Defer any final decision in EB-2011-0027 and EB-2011-0063 until the
Board has conducted a generic proceeding to decide issues of
general applicability to the development of transmission lines in
municipal rights-of-way (“ROW’) and to establish principles for
distributors, generators and transmitters to guide the methods and
expectations for connections to and expansion of the grid and the
efficient delivery of electricity;

(b)  To establish procedures for the publication, notice, participation and
scheduling such proceeding; and

(c) Provide such other relief as the Board deems just and reasonable.

HCHI states that the Applications are for leave to construct 230 kV transmission lines in
Haldimand County to connect wind power facilities to the Hydro One Networks Inc.
transmission network and that while neither of the proposed transmission lines will
connect to the HCHI distribution system, each of Summerhaven and GRW has
proposed to construct significant segments of the proposed transmission lines within the
municipal right-of-way (“ROW”) pursuant to section 41 of the Electricity Act, 1998 (the
“Electricity Act’). HCHI asserts that if the Applications are approved as currently
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proposed to use the municipal ROW, the projects will have an impact upon HCHI and
potentially, HCHI's ratepayers. HCHI asserts that the Board must consider the impacts
upon HCHI and its ratepayers as part of its scope of authority under section 96 of the
Ontario Energy Board Act, 1998 (the “Act”) even though the transmission assets in
questions are not connecting to HCH/'s distribution system.

In the Notice of Motion HCHI lists a number of generic issues that it asserts are of
importance to the electricity industry, including, by way of summary:

a. Whether and under what circumstances the Board can order the transmission
line to be located underground;

b. Whether transmitters and distributors are permitted to locate poles on both sides
of municipal ROWs;

c. Issues related to whether transmitters and distributors are required to enter into
joint use pole agreements and space requirements where there is joint use of
poles;

d. Issues related to the appropriate form and content of land rights that should be
granted by a municipality to transmitters for access to ROWs;

e. Issues related to cost recovery for impacts to disfributors from the location by
transmitters of their lines/equipment in the ROW;

f. Issues related to potential impacts to quality of service and reliability impacts,
such as induction and stray voltage that may result from overhead transmission
lines; and

g. Issues related to the intersection of the Board’s authority granted by section
19(6) of the Act with the Ministry of the Environment’s authority in issuing a
Renewable Energy Approval pursuant to its authority in the Environmental
Protection Act.

HCHI expresses the view that if these issues are not considered in a generic forum,
they will be revisited on multiple occasions in the future due to the potential for
additional generation projects connecting to the transmission grid. It goes on to provide
support for the contention that additional leave to construct proceedings for
transmission lines to be located in municipal ROWSs will arise in the future. It also lists a
number of reasons that it believes that locating transmission facilities in municipal
ROWs will increasingly be a preferred option and quite possibly the default option for
generaiors.
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HCHI also expresses the view that transmission lines associated with generation do not
serve the ratepayers in the same manner as those of traditional rate regulated
transmission companies and that an influx of transmitters and the different obligations of
traditional rate regulated transmission companies as compared to single purpose
transmission assets will affect the balancing of interests under section 41 of the
Electricity Act.

HCHI is of the view that the request for a generic proceeding is consistent with and
would further the Board’s agenda for rational, efficient regional planning and that the
incorporation of wind projects into a regional planning framework would be of benefit to
distributors and ratepayers. HCHI references the Board’s consultative proceeding under
docket number EB-2011-0043 intended to develop a regulatory framework for regional
planning.

The Notice of Motion also references other jurisdictions where it is contended that steps
have been taken to review the issue of locating transmission line in ROWSs and provides
evidence in support of this contention.

HCH]I indicates that it has brought the motion for an orderly consideration of the issues
that may arise related to the connection of generation projects and the use of the
municipal ROW. HCHI submits that
a considered approach to the general issues will result in a more efficient review
of future specific projects rather than having a specific situation create rules of
general application which are given precedential significance with the considered
approach of establishing industry standards.

Response to Motion by Summerhaven and GRW

On May 4, 2011 Summerhaven’s counsel filed a response to HCHI's Notice of Motion
requesting that the Board dismiss the Motion without a hearing. Summerhaven asserts
that HCHI has no legal entitlement to bring a motion requesting that the Board
commence a hearing and that the panel for the Summerhaven application does not
have the ability to order the commencement of a hearing.

Surhmerhaven suggests that the topics requested to be addressed in the generic
hearing are outside of the Board’s jurisdiction and that those that are within the Board’s
general statutory jurisdiction are not within the matters that the Board may consider in a
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leave to construct application pursuant to subsection 96(2) of the Act. Summerhaven
suggests that for those matters that are within the Board’s authority under subsection
96(2), HCHI and other interested parties may make legal submission in the leave to
construct application.

Summerhaven goes on to cite the Board’s authority under section 19(4) and 21(2) of the
Act to commence proceedings on its own motion, but asserts that while a party may
always make a request for the Board to commence a proceeding, there is no legal
entitlement for any person to bring a motion to commence a proceeding.

Summerhaven goes on to express concern about the late stage in the leave to construct
proceeding at which HCHI is raising the issues it does in the Notice of Motion, the
length of time it would take the Board to consider these issues in a generic fashion and
the delay that it would cause if the Board were to defer its decision in the Summerhaven
leave to construct pending a determination on the generic issues.

A response was also received from GRW's counsel on May 4, 2011. That letter makes
virtually identical submissions as those in the Summerhaven letter with the exception
only that, because the GRW proceeding is in the early stages, there was no submission
with respect to the late stage at which HCHI is raising these issues.

Board Findings
The Board has determined that it will dismiss HCHI’s Motion without a hearing.

This Board panel does not have the authority to grant the relief sought by HCHI. A
single panel of the Board does not have the authority to initiate a generic proceeding.

A generic proceeding may be initiated on the Board’s own motion, pursuant to the
authority provided in subsections 19(4) and 21(1) of the Act, but this exercise must be
undertaken by the Board as a whole. While it is acceptable for a person to make a
request to the Board to initiate a proceeding, including a generic proceeding, and while
the Board may review such a request, the Board is not required to consider the request,
to constitute the proceeding requested or to hear the matter. Individual panels of the
Board are established to decide on particular applications only, and only on issues
which are within the scope of the particular proceeding.
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Even if the request of HCHI was made to or considered by the Board as a whole, this
panel is of the view that the issues raised would not be appropriately heard by way of a
generic proceeding at this time.

A generic hearing may be warranted when a question or questions that are sufficiently
similar amongst a number of parties and that are clearly within the jurisdiction of the
Board to determine have arisen and are likely to continue to arise in the context of
Board proceedings. In other words, there is normally an ongoing question or issue that
is raised in a number of individual cases before the Board and the Board determines
based on the unique facts related to that question or issue that, on balance, the most
efficient way of addressing the question or issue is by way of generic hearing. Normally,
there is a “body of work” or of evidence upon which the Board can draw to address the
question or issue in a generic fashion. Generally, generic proceedings are constituted
in relation to rate setting matters.

Even when some or all of the above criteria are met, the Board may determine, given
the nature of the issue or of the parties affected by the issue or even of the applicable
timelines related to the issue, that a generic hearing is not the best approach. This is
often the case for issues which are not directly related to rates. The Board can and has
addressed issues that might otherwise be amenable to determination by way of generic
hearing using other tools such as consultations, code development or amendment
initiatives or other processes that are more appropriate to the individual circumstances.

In this case, even by HCHI's own evidence, the issues raised by HCHI are new and
arise as a result of a policy shift and a change in the way that transmission lines are
owned and operated and in the obligations that are associated with transmission line
ownership in the province. There are no other current applications before the Board
where these issues have been raised. There is also no “body of work” or past evidence
from prior applications upon which the Board could meaningfully draw to address the
issues. The only party that has raised these issues to date is HCHI. As such, the Board
can not conclude, at this time, that there are similarly affected parties that would benefit
from addressing the issues on a generic basis. Further, there is some question as to
whether all of the issues are appropriately within the Board’s jurisdiction to determine,
either within the context of a leave to construct application, or otherwise. As a resulit, the
panel is of the view that even if the Board was prepared to consider these issues on a
generic basis, it would be premature to do so at this time.
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The Board notes that some or all of these issues may properly be considered as part of
the Board’s Regional Planning initiative, but makes no determination as to whether or to
what extent the issues may be accommodated within the scope of that exercise.

The Board further observes that at this time, HCHI has raised some of the issues that it
cites in the Notice of Motion in the Summerhaven proceeding. The Board is of the view
that any issues related to the development of the proposed transmission lines by
Summerhaven and GRW are most appropriately raised and addressed within the
context of those proceedings as long as they are relevant and within the Board’s
jurisdiction to hear and determine.

THE BOARD THEREFORE ORDERS THAT the Notice of Motion filed by HCHI is
hereby dismissed without a hearing.

ISSUED at Toronto, May 30, 2011
ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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Ontario Energy Board Act, 1998

S.0. 1998, CHAPTER 15
Schedule B

Consolidation Pertod: From December 31, 2012 to the e-Laws currency date.

Last amendment: See Table of Public Statute Provisions Repealed Under Section 10.1 of the Legisiation Act, 2006 —
December 31, 2011.

Panels

4.3 (1) The chair may assign one or more members of the Board to a panel to hear or determine any matter and, for that
purpose, the panel has all the jurisdiction and powers of the Board. 2003, ¢. 3,s. 8.

Same

(2) A member of the Board shall not exercise or perform any power or duty of the Board except as a member of a panel to
which he or she has been assigned. 2003, c. 3,s. 8.

Same

(3) Subsection (2) does not apply to the powers of the Board under sections 44 and 70.1. 2003, ¢. 3,s. 8.
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EB-2012-0442

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, ¢.15, Schedule B;

AND IN THE MATTER OF an application by Varna Wind Inc. for
an order or orders pursuant to section 92 of the Ontario Energy
Board Act, 1998 granting leave to construct transmission
facilities in the Municipalities of Bluewater and Huron East.

PROCEDURAL ORDER NO. 1
February 4, 2013

Varna Wind Inc. (the “Applicant”) filed an application with the Ontario Energy Board (the
“‘Board”), dated November 23, 2012, under sections 92 and 97 of the Ontario Energy
Board Act, 1998 (the “Act”). The Applicant has applied for an order of the Board
granting leave to construct an electricity transmission line and related facilities for the
Bluewater Wind Energy Centre (“BWEC”), a wind farm generation facility, and for Board
approval of the form of agreements that have been or will be offered to landowners
affected by the approved route. The Board has assigned file number EB-2012-0442 to
this application.

The Board issued a Notice of Application and Written Hearing on December 12, 2012.
Interventions and Cost Eligibility Requests

Both the Independent Electricity System Operator (“IESQO”) and Hydro One Networks
Inc. ("Hydro One”) requested intervenor status. The IESO and Hydro One did not

request eligibility to apply for cost awards. The intervention requests for the IESO and
Hydro One are granted.
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The Board received a late intervention request from the Municipality of South Huron.
The Board will grant the late intervention request.

The Corporation of the Municipality of Bluewater (“Bluewater”) requested intervenor
status and eligibility to apply for cost awards for participating in this proceeding. The
Applicant objected to Bluewater’'s request for cost eligibility on the basis that section
3.05(i) of the Board's Practice Direction on Cost Awards provides that municipalities are
excluded from eligibility for cost awards. While the Board will grant Bluewater’s request
for intervenor status, the Board agrees with the Applicant that Bluewater is not eligible
for a cost award pursuant to section 3.05(i) of the Board’s Practice Direction on Cost
Awards.

A group of landowners (the “Group”) has requested intervenor status and eligibility to
apply for a cost award. The Board also received individual requests for intervenor
status from the following persons J.R. McLachlan, Brian and Helen Oldfield, Gerhard
and Heather Ritzema and Jeff Allan.

The Board grants intervenor status to the Group and also to those who have applied as
intervenors individually. The Board also grants the Group eligibility to apply for a cost
award for counsel or a consultant that may be retained, noting that cost awards are
restricted to matters directly within the scope of the Board’s proceeding.

The Board requires the Group to appoint a representative (a member of the Group or
counsel) to act as a single point of contact for the purposes of this proceeding. The
Board requires the Group to file the name and contact information of its representative
with the Board, and deliver a copy to the Applicant and other intervenors, within 10
days from the date of this Procedural Order. While not mandatory, it will be of
assistance to the Board if the appointed representative has internet and e-mail access.

A list of intervenors is attached as Appendix A to this Order.
Request for Oral Hearing

Bluewater, Gerhard and Heather Ritzema, and J.R. McLachlan have requested that the
Board proceed by way of oral hearing. The Applicant has objected fo the request for an

Procedural Order No. 1 2
February 4, 2013
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oral hearing. The Board will consider this issue after the interrogatory phase of the
proceeding is completed.

Scope of the Board’s Jurisdiction

The Applicant has submitted that some of the intervention requests raised matters that
were outside of the Board’s jurisdiction and requested that the Board clarify the scope of
the proceeding.

in this proceeding, the Board is required to consider only the public interest, which is
defined as follows by subsection 96(2) of the Act:

1. The interests of consumers with respect to prices and the reliability and
quality of electricity service.

2. Where applicable and in a manner consistent with the policies of the
Government of Ontario, the promotion of the use of renewable energy
sources.

Board approval of the form of easement agreements is within the scope of the Board’s
jurisdiction pursuant to section 97 of the Act.

The Board does not have the power to consider any other issues.

Parties requesting intervenor status have indicated a broad range of interests in this
proceeding. However, the Board notes that the following types of issues are not within
its jurisdiction: environmental issues; issues related to matters of health; land-use
issues; issues relating to the BWEC wind farm; policy and other issues concerning the
Ontario Power Authority’s feed in tariff program; and the Ontario government’s
renewable energy policy. It is important to note that, in addition to the Board’s
proceeding, the BWEC project is subject to a separate Renewable Energy Approval
(“REA”) process, which is conducted by the Ministry of the Environment. Generally
speaking, environmental issues are considered in the REA process.

Timing of REA Approval

The Board disagrees with the submission of Bluewater that this application is premature
on grounds that the REA process has not concluded and that it is not known if any

Procedural Order No. 1 3
February 4, 2013
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conditions will be attached to that approval. The Board notes that although it has no role
in the REA process, any approval of the leave to construct application would ordinarily
be conditional on the Applicant receiving all necessary permits and authorizations,
including a completed REA.

Parties need to be aware that time spent on issues that are outside the scope of
the Board’s jurisdiction will not be eligible for any cost award.

The Board considers it necessary to make provision for the following matters related to
this proceeding. The Board may issue further procedural orders from time to time.

THE BOARD ORDERS THAT:

1. Board staff and intervenors who wish information and material from the Applicant
in relation to the application that is in addition to the Applicant’s pre-filed
evidence with the Board, and that is relevant to the hearing, shall request it by
written interrogatories filed with the Board and delivered to the Applicant on or
before February 18, 2013. Where possible, the questions should specifically
reference the pre-filed evidence.

2. The Applicant shall, on or before March 04, 2013, file with the Board and deliver
 to all intervenors a complete response to each of the interrogatories.

3. Board staff and intervenors shall, on or before March 08, 2013, indicate if it is
their intention to file evidence. The Board will issue further procedural orders
setting out the schedule for testing of intervenor evidence, if any party indicates
an intention to file such evidence.

All filings to the Board must quote the file number, EB-2012-0442, be made through
the Board’s web portal at hitps://www.pes.ontarioenergyboard.ca/eservice/, and
consist of two paper copies and one electronic copy in searchable / unrestricted PDF
format. Filings must clearly state the sender’'s name, postal address and telephone
number, fax number and e-mail address. Please use the document naming
conventions and document submission standards outlined in the RESS Document
Guideline found at www.ontarioenergyboard.ca. If the web portal is not available you
may email your document to the address below. Those who do not have internet

Procedural Order No. 1 ‘ 4
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access are required to submit all filings on a CD or diskette in PDF format, along

with two paper copies. Those who do not have computer access are required to file
7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: Boardsec@ontarioenergyboard.ca
Tel: 1-888-632-6273 (toll free)
Fax: 416-440-7656

DATED at Toronto, February 4, 2013
ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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