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   NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING.


Monday, April 29, 2013

--- On commencing at 9:02 a.m.

MS. HARE:  Please be seated.

Good morning.  I'm Marika Hare, and I am the presiding member of this proceeding.  With me is my co-panellist, Allison Duff.

We're sitting today in relation to Enbridge's application for approval of its 2013 and 2014 DSM plan, Board File No. EB-2012-0394.

Prior to filing the application, Enbridge reached a complete settlement on all issues, the settlement agreement, with most of the parties that are participating in this proceeding.  This settlement agreement was filed with the application.

Environmental Defence, which I will refer to as ED, was not a party to the settlement discussions or to the settlement agreement.  It filed a request for intervenor status which was accepted by the Board.

ED is opposed to certain elements of the settlement agreement, in particular with regard to the DSM budget for 2014.  The Board settlement conference guidelines allow a party that does not agree with the settlement agreement to challenge the agreement, although the process for doing this is left to the Panel's discretion.

In Procedural Order No. 2, the Board made provision for today's issues and process day.  The purpose of today's session, as described in the procedural order, is to determine what issues ED would like to raise in the context of challenging the settlement agreement and to set a process for addressing those issues.

On April 25th, GEC filed a motion seeking a declaration from the Board that any findings in this proceeding are without prejudice to any finding or direction that the Board may make in the GTA project proceeding, EB-2012-0451, in regard to the role of additional DSM commencing in 2014 in the GTA area, which DSA may form part of an alternative, in whole or in part, to the proposed facilities being considered in that application.

GEC further sought leave to withdraw from the proposed settlement in this matter to the extent it's incompatible with a finding similar to that sought in the requested declaration.

GEC requested time at the outset of today's proceeding to discuss its proposals with the other parties in the hope of reaching some agreement.

The Board will allow this and encourages the parties to look for a solution that will be agreeable to all.

To be clear, at this point the Board's options are to accept or reject the settlement agreement after hearing ED's arguments.  However, should parties agree to alter the settlement agreement - and it must be by all parties - one solution may be to agree to the 2014 budget on an interim basis, pending the outcome of the GTA project EB-2012-0451 proceeding.

In the event that an agreement cannot be reached, the Board will hear GEC's motion.  Following this, it will hear submissions on the issues ED wishes to have addressed, including the appropriate process.

The Board on Friday, April 26th received a letter from IGUA requesting late intervenor and cost eligibility status.  The Board grants this request.

May I have appearances, please?
Appearances:


MR. O'LEARY:  Good morning, Madam Chair.  Dennis O'Leary for Enbridge Gas Distribution Inc., and to my right is the new manager of market policy and DSM, Fiona Oliver-Glasford.

MS. HARE:  Thank you.  Good morning.

MR. O'LEARY:  To my left is the former manager, Andrew Mandyam, who was actually the person who was responsible and involved in the settlement negotiations.

MS. HARE:  Thank you.

MR. BRETT:  Good morning, Panel, Madam Chair.  My name is Tom Brett.  I am representing the Building Owners and Managers Association.

MR. ELSON:  Good morning.  Kent Elson on behalf of Environmental Defence.

MR. POCH:  Good morning, Madam Chair.  David Poch on behalf of GEC.

MS. HARE:  Thank you.

MR. MONDROW:  Good morning, Madam Chair, Member Duff.  Ian Mondrow appearing for IGUA, and thank you, Panel, for your prompt response to our request.

MS. HARE:  Thank you.

MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.

MR. DeROSE:  Good morning.  Vince DeRose on behalf of CME.

MR. JANIGAN:  Good morning.  Michael Janigan on behalf of the Vulnerable Energy Consumers Coalition.

MS. HARE:  Thank you.

MR. MILLAR:  Good morning.  Michael Millar, counsel for Board Staff, and to my right is Michael Bell.

MS. HARE:  Are there any other preliminary matters?

Then the Board to like to take a recess to allow parties time to discuss the settlement agreement with Environmental Defence and others.  How much time -- sorry, with Green Energy Coalition.  How much time, Mr. Poch, do you think you will need?

MR. POCH:  Madam Chair, I estimated about half an hour.  Perhaps if the Panel doesn't mind being available somewhere in the building, Board Staff could simply let you know.  We may be done rather quickly.

MS. HARE:  We have nowhere to go.

[Laughter]

MR. POCH:  Coffee is on me.

[Laughter]

MR. POCH:  Hopefully we will be done rather quickly.  I think it will probably be a two-step process with the parties meeting first without Enbridge, and then with the companies.  That may take a few minutes, but I don't anticipate a prolonged discussion.

MS. HARE:  Okay, that's fine.  So counsel will let us know when you are ready remember for us to return.

MR. POCH:  Thank you.
Preliminary Matters:


MR. O'LEARY:  Madam Chair, perhaps one preliminary matter.  I notice there are several parties to the settlement agreement that have not put in an appearance here today.  Perhaps counsel could advise me if any are here to speak on their behalf.

MR. POCH:  I can just advise, Madam Chair, one of the reasons I went by way of formal notice of motion - and, indeed, I have on a couple of occasions communicated by e-mail to all counsel in this settlement - is so that everyone had full notice of this and what the kinds of resolutions, possible resolutions, are being proposed.

So while I don't have instructions from other counsel, I think I can with confidence say anybody who has -- may have concerns with any of the outcomes being considered has had ample notice and is here today.

MR. DeROSE:  Madam Chair, just one other indication.  Julie Girvan, on behalf of CCC -- CCC, like IGUA, did not intervene in this proceeding, while they are a signatory to the settlement agreement.

She is next door.  She has asked that I sort of keep her in the loop, and so even though CCC is not an intervenor in this proceeding as a signatory to the settlement agreement, we will make sure that they're advised and have an opportunity to speak up, if they're opposed.

MS. HARE:  Thank you.  Who else, then, Mr. O'Leary is missing from today's proceeding?  OSEA has withdrawn.

MR. O'LEARY:  So of the signatories to -- now that I know that Ms. Girvan is next door, even though she is not an intervenor, presumably if she wanted to make her views known as to any change, she would be available.

Energy Probe I don't believe is represented here, so Norm; FRPO.  LIEN I don't believe is represented, and not that I anticipate they would take a position, TransCanada, but also Pollution Probe was a signatory, but not an intervenor in this proceeding, as well.

MS. HARE:  However, I agree with Mr. Poch that adequate notice was given to all parties of what we're trying to accomplish today and GEC's motion.  So I think we will proceed with the parties that are present today.

So we will take a break now until, let's say, twenty to 10:00, but we will be on call if in fact that is more time than you need.  If you need more time, that is fine, too.  Counsel will let us know.  Thank you.

--- Recess taken at 9:12 a.m.

--- On resuming at 11:43 a.m.

MS. HARE:  Please be seated.

Okay, Mr. O'Leary.  Can you update the Board as to what has happened?

MR. O'LEARY:  Madam Chair, we've had some discussions but unfortunately we have not been able to reach a compromise that we could put forward.

So my question back to yourself and, through you, the other counsel here:  What are the next steps, and what is the process we should follow?

So there's really two matters that are before you.

One is the issues and process.  Environmental Defence, ED, is -- and I always anticipated they would be proceeding with a hearing, and my thought was perhaps we should resolve those issues first, but alternatively we could proceed with the GEC motion, which is to withdraw from the settlement.  That may or may not have some bearing on the Issues List, but it was my belief that the issues wouldn't change regardless of whether GEC was still a signatory or not, but I could be wrong.

MS. HARE:  It was our intent to hear the GEC motion first, if that is acceptable to all other parties.

So, Mr. Poch, if you are ready to proceed?
MOTION BY GEC TO WITHDRAW FROM SETTLEMENT AGREEMENT
Submissions by Mr. Poch:


MR. POCH:  That's acceptable, Madam Chair.  And I just conferred with my colleague, Mr. Elson, who indicated that if I'm -- it makes sense to do that, because if I am successful in regard to the declaration or some variant thereon, it may not be necessary for the Board to deal further with this, with any matters.

Madam Chair, I've brought a motion for two forms of relief.  One is withdrawal from the settlement; the other is for a declaration.

In the -- our position in the first instance is that it shouldn't be necessary to withdraw from the settlement to obtain that declaration, because the declaration, in our view, is not inconsistent with the settlement.

However, if the Board should find that there is inconsistency with the settlement, or may be inconsistency, then we would ask for the right to withdraw.

And with the Board's leave what I -- these are somewhat intertwined issues, and if you will bear with me, I would like to, in a sense, argue for them simultaneously.  And it may or may not be necessary for the Board to reach a conclusion on the withdrawal, depending on what conclusion it reaches on the declaration.

I want to preface this by saying that it is certainly our desire, if at all possible, to preserve the settlement agreement or the substance of the settlement agreement, and not cause a rehearing of the minutiae of this DSM, presuming that the settlement agreement, as I am presuming that the settlement agreement would find favour with the Board in its substance.

We certainly appreciate that it's desirable for Enbridge to have as much certainty as is reasonably available for it to get on with DSM, and we would like to provide that to the extent possible.

However, we feel the need to ensure that the GTA panel has the freedom to consider the alternatives in that case, and that parties, specifically GEC, have the opportunity to present alternatives in that case and is not going to be faced with an argument at the end of the day that the settlement or this Board's order, be it accepting the settlement or otherwise, precludes a consideration and perhaps conditions or whatever relief is appropriate in that case, that might involve some DSM-added -- I should say -- what I really should label it is as local IRP-inspired conservation that is part of the -- an alternative in that case.

The evil we are concerned about is if that comes up then, we're going to have a panel in that case faced with a different set of parties, the parties to the settlement not all before it.  There are -- there will be concerns about procedural fairness and notice and so on, and an argument in the absence of those parties about what was intended in the settlement, what was intended by the Board and so on.

So I think there is great value, just from a regulatory -- for regulatory convenience and economy and for fairness that, in some fashion, this Board enable that the record show herein what the intention is with respect to any conclusion you may reach in this case, as it may or may not impinge upon -- either as a matter of law or as a matter of practicality -- the scope of opportunities available to the Board in the GTA case.

Now, I should start by pointing out -- pointing to Mr. O'Leary's letter most recently to the Board of April 26th where he's responding to the question of the Issues List. and direct you to his commentary on page 2 at the bottom.

In the second sentence there, it says:
"Enbridge does however believe that it may be appropriate to file evidence in respect of issue 2, which until now was not an issue contemplated by Enbridge and the parties to the agreement."

And issue 2 is the question of whether there should be an opening left for the GTA panel with respect to DSM that could -- in the Toronto region, that could be put in place starting in 2014.

So Enbridge has acknowledged that that wasn't what this settlement was contemplating.  It wasn't contemplated by the parties in reaching a settlement.  That is our position; that is why I feel comfortable saying that to you.  I am not betraying confidence of the settlement discussions.  It is another matter, in effect.

There is an argument to be made that perhaps in future -- and maybe in the past -- it would have been valuable to be talking about local IRP issues at the same time we talk about DSM under the guidelines, because there's obviously many factors that overlap and it's an informed group with an interest in the matter, but didn't, in fact hasn't historically happened.

I think that is critical here, and this is why I say that the declaration or simply -- it maybe not take a formal declaration, but simply if the Board were, for example to, say, accept the settlement with the observation that in accepting a settlement the Board understands that to be the case and wishes to make clear it does not wish to preclude the GTA panel in any way, shape or form from considering the wisdom of -- to any further focus, local IRP, DSM in 2014, I mean, that would be sufficient for us.  And I believe that would be sufficient for my friend Mr. Elson.

So first of all, Enbridge has said that.

Secondly, if you -- I did make a few copy of this.  I don't it think it is actually necessary -- it is on the record before the Board in the other case.  The prefile in that case -- of course we don't have discovery in that case yet but the prefile in that case, Enbridge has, in discussing -- in its one page, it discusses DSM as an alternative.  And this is in EB-2012-0451, Exhibit A, tab 3, schedule 7, at page 2.

It says:
"The issues within a distribution system are related to peak demand system loading, whereas conservation programs are typically targeted at lowering overall consumption."

They make this distinction in that case.  Mr. Neme, our expert, in his affidavit before you in this motion, if we turn to that affidavit at page -- at paragraphs 10 and 11, notes that:

"The proposed settlement herein generally conforms to the Board's DSM guidelines and specifically to the budget caps suggested therein.  The proposed settlement addresses the role of DSM generally and does not purport to address the role that conservation may play in specific geographically limited parts of the franchise area.  As part of a local integrated resource planning response to systems needs, such as those identified in the GTA project proceeding."

He goes on in paragraph 11 to say:

"The economics of utility investment in DSM that enables the cost-effective reduction of investment in facilities is fundamentally different than the economics of the system-wide efficiency initiatives that Enbridge has historically implemented.  In particular, such geographically targeted DSM investment offers greater benefits in the form of lower rates to non-participating DSM repairs."

That is ratepayers that aren't DSM participants.
"Accordingly, any concern for ratepayer impacts and cross-subsidies that might inform the appropriate level of general DSM budgets is not applicable to the extent that such DSM is justified by such facilities investment avoidance."

Indeed, that is the context I would like to suggest that we're all, that this settlement was developed -- this proposed settlement was developed and it is under the guidelines.  The Board was fairly clear, I think, in issuing its guidelines, which may not be binding, but obviously are persuasive and every attempt was made to honour them; that its concern is about cross-subsidies between participants and non-participants and that that is the constraining factor on budgets for DSM.

And the point is in this situation, in a local IRP situation, you can have the exact opposite; that, in fact, if you can spend $50 million on, you know, DSM, devise a special demand reduction incentive, for example, what have you, that affects peak demand in Toronto, and you can thereby avoid $200 million, I am -- these are just numbers out of the air, obviously -- in facilities, everyone is a winner.  There is no ratepayer who won't see their rates go down.

And you can be creative about that.  You might amortize the local IRP expenditure over the same time from a frame that you would amortize the alternative supply investment to make sure that in every year that is the case, even.  So it is a different fish, you know.

And so our first position is we shouldn't need to withdraw from the settlement to ask the Board to make explicit that it acknowledges that and that its acceptance of any settlement here or order otherwise is not -- is not intended to obscure that distinction and that it doesn't wish, in any way, to colour or prejudice the considerations of the Panel in the other case.

I think it is a settled matter of law that no panel binds another panel as a pure matter of law, but we're trying to be practical here and face the reality, though, that we can spend an awful lot of time in the other case arguing about, you know, what constraints that panel should recognize because of this Panel's decision and any settlement herein.  And I just really prefer, for obvious reasons, that we avoid that, and I think it is in the public interest that that be avoided if at all the case.

Everyone is here who wants to be here.  Everyone has an opportunity to speak here.  That won't be the case there.  It could be a nightmare scenario.

So that is our first position, that to consider the declaration you don't need -- we shouldn't need to seek withdrawal, because it is really a distinct matter, or at least historically has been, even if it shouldn't be in future.

Just stepping back for a little background why this is necessary, in our notice of motion we set out in paragraph 2 of the grounds the nature of Enbridge's application in the GTA case, and we have asserted there that if DSM is to play any significant role in meeting any or all of those identified needs, given the time frame that Enbridge has identified, it is obvious on its face you would want to get started as soon as possible.  And as a practical matter, that wouldn't be before 2014.  So it is only 2014 that is in issue here.

Mr. Neme in his affidavit at paragraph 4 offers you evidence in that regard.  That is his opinion.  And recall - and I think it is stated elsewhere in his affidavit - he is both a practitioner in local integrated resource planning in his practice, and was actively involved -- has been actively involved in Enbridge conservation matters as an expert witness before this Board.

He assisted us in the settlement discussions, and is very familiar with what Enbridge has done historically and what it may be able to do.

I think it is vitally important that we don't get into, in this case, litigation about what is practical and reasonable to do in 2014 in response to the GTA facilities as an alternative.

That opens up -- that opens up the whole GTA case.  You shouldn't hear the whole GTA case here, and then hear it again in that case.  And I don't think anybody would suggest that would be practical.

It is a complex issue.  We don't yet have the -- we haven't had discovery in that case.  We haven't put in evidence in that case.  The extent to which DSM may or may not be part of an alternative, the practicalities of it, all of that, I think, it should be clear it would be impractical to get into at the moment in front of this Panel.  It is just -- it would be redundant with what will have to happen later.  It wouldn't be informed by the full record.  It would be a terrific waste of everyone's time and money, and certainly the Board's time.

So we seek to ensure that that discussion can happen, to the extent it is appropriate that it happen, in that other hearing and not be -- there not be a cloud over it because of what is determined here.

Moving more towards the -- to the simple question of whether it's -- if the Board feels that in any way the relief we're requesting or the statement or the acknowledgement of the Board that we're asking for here in any way might be seen to conflict with the settlement agreement such that you need to first allow me to withdraw to even, in a sense, hear the arguments I have just made, let me put some facts on the record in that regard.

The GTA project proceeding was filed March 5th, 2013, or notice of that proceeding was issued March 5th, 2013, long after the submission of the proposed settlement herein.  That is a matter of record.

I think it is understood by the Board and the other parties GEC has really made an effort over the years to be a DSM-specific intervenor.

As, in effect, directed by the Board in numerous occasions, we do everything we can in respect of cost containment and containment of our interventions, and so on, to respect the Board's time and the ratepayers' expense in terms of ultimate cost awards.

So we're very diligent -- we try to be very diligent about targeting our interventions where DSM, on its face, is apparently involved.

We get -- we have evidence from my client and from Mr. Neme, who was part of the -- assisted the intervention team in what is a proposed settlement, which was I know not part of a Board proceeding, but for all intents and purposes was in anticipation of this proceeding.

You have evidence from both of those indicating that, as a matter of fact, we weren't aware of the implications of this GTA -- the scope, scale or implications for DSM of the GTA project.  I don't think that is disputed.

I am sure my friend will point out, as he has in his materials, that there was invitations sent out, and I don't dispute that we probably were on e-mail lists saying, Come to an open house.  But I think when you get to those materials, it is apparent from them that the scope and scale of this and its implications for DSM would not have been apparent from the face of it.

As a simple practical matter, GEC doesn't go and run off to all of these various invitations it receives from all the different utilities when it is not obvious on its face that it is of import.

MS. HARE:  I was going to ask you this at the end, Mr. Poch, and I am not certainly making Enbridge's case for them, but this project has been talked about for actually quite a while.

So are you saying that this came as a surprise to you?

MR. POCH:  Yes.  Yes, indeed it did.  We have not been part of Enbridge rate cases for several years, because DSM has been separately tracked.

MS. HARE:  And you didn't see notice about it in the newspaper?  There were several articles talking about this project.

MR. POCH:  That is indeed the case, Madam Chair, and I have provided you with sworn evidence to that effect.  I know it is unfortunate.  It is certainly unfortunate.  We would have much preferred to have awoken to this earlier and be able to be more timely, but the simple fact is we weren't.

Moreover, as Mr. Neme points out in his affidavit, Enbridge, in its materials and discussions that it's had with DSM, in the DSM context, has not raised this matter.  Of course it is their position that DSM isn't a practical alternative anyway, but that is -- that is for the other panel, you know.

So it is not inconsistent, but we had no tip-off from them.  And indeed they didn't raise their -- didn't propose to -- purport to have specific avoided costs to reflect this, which would have been one mechanism that would have become apparent to DSM intervenors.

My friend, in his earlier correspondence, cited -- and I think in his materials today he has before you -- the excerpts from the settlement agreement in the most recent rate case.  If you look there, you will actually see right on the first page -- this was the EB-2011-0354 hearing -- GEC was a late intervenor.  We did intervene in that case; we intervened late, only because in the DSM consultations we started talking about on-bill financing for DSM and Enbridge said:  Well, that involves a broader number of parties than the ones typically concerned with DSM.  It's a matter that is part of the open bill discussion in the rate case and we don't want to get our wires crossed here.

We said:  Okay.  Fine.  We will intervene in that case.  We asked for late intervenor status to address that issue.  We were granted that.  We participated only in the discussions of that issue.

The settlement agreement specifically recites, on its face -- my friend has filed this.  You don't really need to turn it up.  It recites a number of parties that participated only in the open bill issue and not in any other discussions.  Enbridge has acknowledged that.

So they understood that is the way we have come at this, and I don't think there is any debate about that.

The problem that we're trying to face is this.

If the Board, in a sense -- we're happy if the Board says -- were to, at the end of the day, say:  We accept the settlement agreement.  We appreciate that it was reached without -- as Enbridge has acknowledged -- without contemplation of the implications for the GTA case in 2014, and therefore we want to acknowledge that so that this is not seen as a -- as precluding, if it should be shown to be wise in that case, that some focussed Toronto-based effort take off starting in 2014.  We don't want this to be -- if that observation, if that context was acknowledged, then that would be fine.  Then I think nobody in that case would waste that panel's time, saying:  Don't even hear evidence about DSM, or you don't have any authority because of stare decisis or because you shouldn't, you know, open that can of worms.

I can certainly assure this Panel that I am not suggesting that Enbridge should be in any way precluded in that case from arguing it is not practical or it's too late or whatever arguments they may make.

I am also -- I would certainly acknowledge that if the panel in that case were to be persuaded that some specific conditions or further review of alternatives be developed, that we would want to -- we would certainly in that case be urging that that occur in a fashion that doesn't derail the practical mechanisms included in this proposed settlement, that we don't pry that open.  We keep them, to the extent possible, whatever mechanism gets developed, clean and distinct, you know, so that we, to the greatest extent possible, don't in any sense disturb this settlement agreement.

We certainly -- I am very sympathetic to the notion that the Board should be wary about doing anything that would disturb settlements.  I mean, it is very valuable for all of us to understand that when you make a deal, you make a deal.  I don't wish to suggest otherwise.

This is an extraordinary situation.  We, de facto, did not have notice or knowledge.  We are looking at another case where, between Union and Enbridge, they're proposing a billion dollars, a billion dollars in spending.  And that is the capital; that is not the operating, that is not the financing costs that will come into rates for 20 or 30 or 40 years.  It is an immense project, it has become apparent to us, unfortunately at this late stage.

And so it is an extraordinary situation that we find ourselves in, and it is only in the face of that extraordinary situation we're asking for this relief of either an acknowledgement, declaration, call it what you will, and, if necessary, for the Board to allow us to withdraw to -- to request -- if the Board feels that acknowledgement is, in some sense, contrary to the settlement, then we would ask for the right to withdraw, so that we may, in this case, litigate and seek an order from the Board.  In effect, what we will be asking for -- what we would be asking for in that scenario at the end of the day is that the Board approve DSM rates for 2013 and 2014 with all of the -- all of the parameters that are in the settlement agreement, but with the additional caveat that -- of this observation.

So we're not asking for a relitigation; we don't want to have a litigation of all of the issues that are encompassed by the settlement.  We just really want to, if necessary -- if it is seen as not -- if it's seen as in conflict with the settlement agreement, then all we want to do is litigate that.

I think those are my submissions, Madam Chair.

MS. HARE:  Okay.  I do have a couple of questions before we hear submissions from others, just so I understand what you are saying.

So if the relief you are asking for in number 1 is given, then there is no need for you to withdraw from the settlement; is that correct?

MR. POCH:  That's correct.  As I said, the declaration does not have to be a declaration in the sense that a Divisional Court would make a declaration in law.  Simply, if the Board -- it is basically an acknowledgement by the Board on the record that it understands its context.

MS. HARE:  But how would this work?  So you are suggesting that, then, the Board can accept the settlement agreement, but you would argue in the GTA case for a different budget for 2014 DSM; is that what you want?

MR. POCH:  Not exactly.  We would be arguing -- presumably, assuming our evidence supports this, in the GTA case we would be arguing -- we potentially would be arguing for some targeted local IRP-justified conservation spending in the Toronto area, potentially starting in 2014, but that it be enabled or ordered, conditioned, however that Board gets there, as a distinct matter from the general DSM budget under the guidelines.

It would be -- it's a silo-distinct budget, and whatever conditions and policing protocol, it may well be that we would adopt a number of the mechanisms that are part of general DSM to roll it in, but that would be -- it would be entirely distinct.  It's about local IRP; it is not about general DSM under the guidelines.

I can imagine we might be arguing in that panel that they should have been doing this, that they failed in their planning, that they don't need any incentive to do this.  There is a condition:  If they want to have all that rate base and keep their shareholders happy with all that rate base, they better be doing this.  They don't need an incentive.  You know, I think a whole different set of constraints may apply to that effort.

MS. HARE:  So if the Board accepts the settlement proposal, we will have final rates for 2013 and 2014, but your proposal, then, is that there would be -- depending on what happens with that GTA case -- that there could be a special fund which would not affect 2014?

I just want to understand how you envision the mechanics.

MR. POCH:  Yes.  Mechanically there are a number of options.

One is the one that you suggested as a possibility for us to consider, which is simply that the -- with respect to DSM rates in 2014, budget in 2014, that your decision be interim.

That would give Enbridge some reasonable certainty they they're not going to get whittled back, but that it might be enhanced after the close of the GTA case.

I think that requires you to keep the docket open and remain seized of the matter, and so on.

It might be simpler, simply, to leave open the possibility that the other panel could, for example, order a deferral account and allow Enbridge to seek compensation for any spending it incurs in 2014 and a subsequent period, and so it doesn't need to disturb 2014 rates and keep open 2014 rates.  As a practical matter, I think that would probably be beneficial and this file could be closed and procedurally we could move on.

MS. HARE:  Okay.  Submissions from other parties?

MR. SHEPHERD:  Madam Chair, do you want to go with those supporting the motion --


MS. HARE:  Yes.  I would prefer to go with those supporting the motion first.

MR. SHEPHERD:  We're partially supporting, so maybe we're not.

[Laughter]

MS. HARE:  Mr. Brett.
Submissions by Mr. Brett:

MR. BRETT:  Yes.  We're supportive, so I think we will go -- it may be appropriate for us to go.

Yes.  BOMA was a signatory to the settlement agreement, as you are aware, participated actively in -- as we have for many years, on DSM projects.  Ms. Fraser was involved in that.

We would agree with Mr. Poch's request for some declaratory relief as outlined in number 1.  If you wished, it might help to say as part of that declaration that what you are saying is that -- it's what - that the matter is - I am just looking at it.  Without getting into all of the wording here, the notion would be that DSM measures could be approved by the Board in the 0541 case without running afoul of the settlement agreement, so long as those measures were tied to specific geographic initiatives that would -- could be shown to make it unnecessary to make a specific capital expenditure that was part of the $600 million capital expenditure, whether that was a part of a line, or a change to a regulation station or whatever.

The distinction would be instead of -- between the general all-purpose DSM that we have in the settlement agreement, and specifically geographically-targeted measures that would be shown to offset the need for a capital expenditure for a portion of the capital expenditure being proposed by Enbridge in the 0541 case.

I don't think anyone would suggest that it would displace all of it, you know, but it may be able to displace a part, even a modest part.  So that would be, I think, the notion that you would encapsulate in your statement.

If it were that sort of DSM, parties would not be -- the Board would not be precluded from making that kind of an order in the 0541 case.  That's the first point, and that is the main point.  That would be our position.

As a couple of supporting notions, as you know, at least as I think we can tell you based on our session last week with the two utilities with respect to the 0541 and the two Union cases.  We had this information session or we had -- actually, it was more than that.  It was a conference on the Issues List.  And the utilities agreed at that point that -- I think everybody in the room agreed with the issues -- with the issue -- one of the issues as presented was:  What are the alternatives to the capital expenditure?

And I think Union at the least, and I think Enbridge, as well, but I think they essentially agreed that CDM measures are an alternative.  They could be advanced as an alternative.  One would have to make the case, of course, and that is a whole other question.  You would have to make the case that it was a practical, reasonable alternative and it was timely.

Now, given that situation, you know, obviously one would want to start -- if one were advocating for some CDM as an alternative, one would want to start in 2014, because Enbridge has stated that they require completion of construction for the winter of 2015 and 2016 to enable station B in the system to have the appropriate pressure to allow downtown to be properly supplied.

So you would want to start immediately.  That would be logical and would make sense.  And so I think that we have a case of rather exceptional circumstances here.  We do attach considerable importance to the settlement agreement process, and we would not like to see the settlement agreement disavowed or opened up and rehashed, but we do think it would be appropriate to go so far as to make this declaratory statement that Mr. Poch and his client are requesting.  Those are our comments.

MS. HARE:  Thank you, Mr. Brett.  Mr. Elson.
Submissions by Mr. Elson:

MR. ELSON:  Thank you.  On behalf of Environmental Defence, we would support this finding, but I would like to draw a bit of a distinction between the finding or declaration that GEC is seeking and our issue number 2 just for a bit of clarity.

We're proposing an issue for the actual hearing on this matter of:  Should the 2014 DSM budget be conclusively determined prior to the Board's decision regarding Enbridge's $604 million application to construct new pipelines in the GTA in EB-2012-0451?

So I guess one way of distinguishing what we're requesting and what GEC is requesting is Mr. Poch is requesting a declaration that something along those lines is consistent with the settlement agreement.  So what Mr. Poch is asking for is that the Board declare that the decision in this case be without prejudice to other conservation measures being ordered in the GTA pipeline case, and we believe there is a lot of merit to that.

But we would go even further and say, even if it is considered to be inconsistent with the settlement agreement, that the Board shouldn't conclusively decide the 2014 budget now.

Now, that is a separate issue that I think would have to be addressed at the hearing in this matter, because it would be put in opposition to the settlement agreement.

MS. HARE:  I was wondering if you are wandering into the second part of --


MR. ELSON:  I am.  I am wandering there to say I don't want to go there.

MS. HARE:  You don't want to go there, but we will go there.

[Laughter].

MR. ELSON:  We will go there; good.

MS. HARE:  After we hear about the motion, we will probably -- just in terms of the order, we will probably take a lunch break, and then when we come back we will hear your issues that you think should be addressed in a hearing as to why -- what issues are there that would preclude the Board from accepting the settlement agreement.

MR. ELSON:  I just wanted to draw that distinction, and I have no other comments except to point out that, in our position, it is in the public interest, whether it is consistent with the settlement agreement or not, that this Board not conclusively set the 2014 budget before knowing whether that might play a role, the 2014 budget, in deferring or avoiding part or all of the pipeline project.  We have no further submissions.

MR. POCH:  With your indulgence, I just want to ask my friend one thing just for clarification.

MS. HARE:  Sure.

[Mr. Poch and Mr. Elson confer]

MR. ELSON:  Thank you.

MS. HARE:  Thank you.  Mr. Mondrow, you look like you are reaching for the mic.
Submissions by Mr. Mondrow:

MR. MONDROW:  Thank you, Madam Chair.

I would say that IGUA is perhaps directionally aligned with at least the first of the two prayers for relief that GEC has brought before you, and I will get to the point of a declaration in a minute.

The application before you and the settlement agreement supporting that application was developed in the context of, and is responsive to, the Board's DSM framework as set out in the EB-2008-0346 guidelines for gas utility DSM.

You can see that in the preamble to the settlement agreement which has been filed in this proceeding as Exhibit B, tab 2, schedule 9, and on page 4 the parties to the settlement agreement set out the background and context for that agreement.

And the very first sentence of that background and context section refers to those DSM guidelines, the EB number for which I just quoted.

When you look at those DSM guidelines, within which framework the settlement was struck, in the very first page of those guidelines, page numbered 1, in the overview section, the second sentence in that section says:
"While the focus of DSM is natural gas savings and the reduction in greenhouse gas emissions, it may also result in the saving of a number of other resources such as electricity, water, propane, and heating fuel oil."

From our perspective, nothing in that guideline expressly - or implicitly, for that matter - addresses conservation in lieu of facilities, an integrated resource planning approach to conservation.

And, indeed, the Board hasn't addressed that in the context of ratepayer-funded utility DSM for many years.

So the guidelines do address conservation in a context or framework within which there are budget caps, there are incentives and associated targets, incentives for the shareholder and associated savings targets.  There is a mechanism to compensate the utility for lost revenue associated with conservation realization.  That's a very specific framework.

Conservation, from the perspective of integrated resource planning, is a distinct and different matter.

And Mr. Neme pointed that out in his affidavit, gave his opinion in that respect.  And as Mr. Poch pointed out, Mr. Neme has been involved in both conservation in Ontario under the guidelines and conservation from the perspective of integrated resource planning.

Mr. Poch read this in, but I want to pause over this paragraph one more time.

In his affidavit, Mr. Neme opines as follows:
"The economics of utility investment in DSM that enables the cost-effective reduction of investment in facilities is fundamentally different than the economics of the system-wide efficiency initiatives that Enbridge has historically implemented.  In particular, such geographically targeted DSM investment offers greater benefits in the form of lower rates to non-participating DSM ratepayers."

The drivers are different, the economics are different, the ratepayer impacts are different for conservation that is argued in support of or mandated as an alternative to facilities development.

If conservation in lieu of facilities development is found to be viable in the facilities case in the leave-to-construct application that we're talking about, there is no impact, in IGUA's view, on the DSM program before you, which was formulated within and is presented within the framework of the DSM guidelines.  Different drivers, different economics, different budget limits, different ratepayer impacts, different incentives, different incentives, different lost revenue mechanism.

In IGUA's view, there is no declaration needed from you, but if you were to give one, from our perspective, no harm would be done.

It is our view that if the conservation is demonstrated by GEC and/or Environmental Defence and/or any other party in the leave-to-construct application to be a prudent and preferred alternatives to some or all of the proposed facilities expansion, that the panel in that case could, and would, address that as it felt appropriate within its jurisdiction.

IGUA's position is that this settlement within the DSM guidelines framework is not applicable to that matter.

There is no change to these budgets required.  There is no change to these targets required.  There would be no change to the incentives associated with these targets, and there would be no need to change the LRAM recognition in the settlement agreement and the application before you.

In summary, conservation for integrated resource planning purposes is a distinct matter with different drivers and different implications, and a matter for the leave-to-construct panel to consider.

It is not a matter, regardless of the decision in the leave-to-construct application, as to the viability of conservation as an alternative that this Panel needs to concern itself with, in the context of a settlement and supporting an application brought to you within the DSM guidelines framework, which has completely different drivers and completely different mechanisms.

IGUA's view is that you don't need to make a declaration here for the future panel to be at liberty to find whatever it needs to find in the context of facilities applications.

Those are our submissions.  Thank you.

MS. HARE:  Thank you.

Who is next?  Mr. DeRose?  Mr. Janigan?  Mr. Shepherd?

MR. SHEPHERD:  I think I'm partially in support and partly opposed, so I think I am next.
Submissions by Mr. Shepherd:


MR. SHEPHERD:  I want to start with the -- the basic thing that we understand is you cannot argue against a settlement agreement that you have entered into.  You can't lead evidence against it.  You can't argue against it.  That is a rule.  We all accept that rule, I think.

What that means in practice, I think, is that if this settlement agreement is approved as filed, then any of the parties to that agreement -- and that would include GEC -- is prohibited from -- in the GTA reinforcement case from arguing that there should be more DSM money spent in 2014.  They're prohibited from doing that.

And any other party to the agreement can argue as a process matter in that proceeding that that evidence cannot be led and that that argument cannot be made, because we have an agreement.

That is the starting point.

And so my friend Mr. Mondrow and, I think, my friend Mr. Poch have suggested that:  Well, the DSM that we're talking about in the GTA reinforcement case, in the facilities case -- and it would apply to the Parkway West case, the two Parkway cases, as well -- that that's not the same thing.

Well, my understanding of the agreement we entered into was we agreed on how much Enbridge would spend on conservation in 2014.  We've agreed on it.

We didn't agree on it but for maybe some more.  We didn't agree on it unless some new opportunity came up.  We agreed on it, period.  It's done.  A deal is a deal.

This argument that this type of conservation spending is different, to our mind, that's -- it is a lawyer's argument.  It is not the real world.  The real world is there are conservation programs that do certain things, and, yes, they're driven by a lot of different reasons.  You avoid a lot of different types of costs.  But in the end, a DSM program is still a DSM program.  If it walks like a duck and quacks like a duck, it is still a duck.

So we do not agree that the first relief sought by GEC is appropriate, because they can only argue for that if they're not a party to the agreement.  And if they do argue for that, they are arguing inconsistent with the agreement.  They're asking the Board to say:  We'll accept the agreement but we're going to change it.

And that is not what I agreed to.  That is not what my client agreed to, and not what a number of the other parties agreed to.

So -- and think of this from a practical point of view.  What we don't want is we don't want utilities to agree to a conservation budget -- and it could happen outside of conservation too, but let's just keep it at DSM for now -- and then come in later and say:  Well, you know what?  We got some new opportunities.  We want more.

Once they have agreed to it, we want them to stick to it.  And it cuts both ways; once we have agreed to it, we have to stick to it too.

All right.  On the other hand -- so that is the first line of -- the first grounds for relief that GEC is asking for, we disagree with.

They then ask:  Well, will the Board give them permission to withdraw from the settlement agreement?  And our answer is:  Yes, the Board should.

This is a very -- the Board shouldn't do that lightly.  Once people sign on to agreements, they should be held to them.

This is a very specific case.  The utility had information that, had GEC known it, might well have changed their view of whether they should sign on to this agreement.

It was clearly very material information.  I am not suggesting that Enbridge hid it in any way.  All the rest of us knew about it.  It is just that GEC did not.

In the perfect world, when we talked about the DSM budget for 2013 and 2014, one of the things on the table would have been a plan from the utility:  Here's how we integrate our DSM programs with IRP.  Here's how it relates to our capital planning in the future.  That would have been the perfect situation.

We had nothing of that.  GEC didn't know it, and none of the rest of us -- more fools us -- none of the rest of us made the connection.  Those of us that knew about the GTA project didn't say:  Hang on a second.  Maybe we should be spending more this year.  It didn't twig to us.  Our fault.

But GEC is in a special case, because they did not know that -- this major fact.  And as a result, when they signed on to the agreement they did it without something that clearly might have changed their mind.

We think that it does not do any harm to the process to allow them to withdraw and argue against the agreement.

I want to make clear that we're going to be arguing that the agreement should be approved.  On this motion, the only question is:  Should GEC be allowed to argue against it?  And our view is they should be allowed.

We still think it is a good agreement.  We still think it should be approved as is.  When we get to that, that's what we're going to argue.

I want to make one other comment.  In the end, what this is all about, really, is:  In the facilities cases, should DSM be a live issue in those cases?  Should we be able to talk about that as an alternative?

And what GEC is concerned with and what ED is concerned with is that by approving this agreement, you will prevent that from happening.

SEC will, on the record today, waive our right to argue against evidence by GEC or by ED in the facilities proceedings to show that DSM could defer or reduce the scope of those projects.  We still agree with the agreement.  We have that right as a signatory to the agreement.  We're voluntarily waiving it, and we invite other parties to do so.  If all parties did so, problem solved.  Those are our submissions.

MS. HARE:  Just on that last point, so I understand what you're saying, so you're saying if GEC is allowed to withdraw from the agreement, they will join ED in arguing why the Board should not accept the settlement agreement, and the Board will then either decide one way or the other.

However, in the GTA proceeding, what you're saying is, no matter what happens, if GEC comes forward with evidence arguing for DSM, you are going to say that's fine?  You're not going to argue that it is improper because of the settlement agreement?

MR. SHEPHERD:  We're not going to argue the process issue.  We may argue their evidence doesn't show the substance.

MS. HARE:  Sure.  But you're not going to say it is not permissible evidence?

MR. SHEPHERD:  And that comes around to the first point I made, which is this is really about preventing DSM evidence from being heard in that case.  And we don't want that to happen, but we also don't want this settlement agreement to be screwed up.

MS. HARE:  Okay, it you, Mr. Shepherd.  Mr. DeRose?
Submissions by Mr. DeRose:

MR. DeROSE:  Thank you, Madam Chair.  I will be brief.  And really there is two points.

The first is this.  CME at this stage does not anticipate in the GTA proceeding that it will be filing any type of evidence on DSM, but it obviously does have an interest in any evidence that is presented if, in fact, it does demonstrate that the capital costs for the expansion can either be reduced or eliminated by better or more aggressive conservation.  That is an issue that we support being heard in the GTA proceeding.

With respect to the settlement agreement and the request that GEC be allowed to withdraw, we wish just to raise some concerns that we have really -- and it is not specific to this case, but it is a bigger-picture concern, and it is about the integrity of the settlement process.

We feel it is incumbent upon us just to put onto the record our concerns with respect to the importance of maintaining the integrity of the settlement process.  To be blunt, settlements are fragile beasts, and particularly in the environment of the Ontario Energy Board where you have either the same parties or similar parties involved in either multiple proceedings at the same time, and year over year it is the same parties and similar parties.

There is a level of trust that is built up, and one of the ingredients that is required for a good settlement is compromise.  And in order for parties to compromise, they need a level of confidence that that will lead to certainty, because one of the values of a settlement agreement is to avoid the uncertainty that, by the nature of the adversarial process, arises when matters go before a panel such as yours, because you could decide one way or the other.  And it could potentially become a win-it-all or lose-it-all situation as opposed to middle ground where all of the parties can agree with the various components.

And so our concern is that parties should be permitted to withdraw from a settlement agreement in only the most exceptional cases, and to the extent that you accept Mr. Poch's arguments, we would encourage you to apply that test.

And to the extent that you accept that there is an exceptional circumstance in this case that would justify the withdrawing by GEC of its agreement to the settlement process, we would also request or urge the Board to make sure that in its written decision you identify that this is an exceptional circumstance and that this should be a rare situation, because if it is not one of the most highest thresholds to meet, in our submission, it will undermine the integrity of the settlement process, because people won't have confidence or faith that they can enter into particularly multi-year settlement agreements.

It is one thing to do an annual settlement agreement because you know, by the time it gets settled, you know, you're only 12 or 14 months away from the end, but when we start talking about two-year, three-year, four-year settlement agreements, the fear that a party can withdraw at a later date is something that could undermine that process.

Now, I mean, in this case, I think in all fairness GEC is withdrawing before you have even approved the settlement agreement.  So it is a bit of a different situation than what I am describing, but on a process basis, and on a long-term vision of the Board's settlement process and as a counsel that represents an intervenor regularly, we would make that request to the Board that if you are inclined to go there, that you acknowledge the exceptional circumstances of this particular case and the rarity that this should present to intervenors and utilities before the Board.

Subject to any questions, those are our comments.

MS. HARE:  Mr. Janigan.
Submissions by Mr. Janigan:

MR. JANIGAN:  Yes, thank you, Madam Chair.  I have been struggling to come up with something that might be helpful for the Panel in determining this case, and, in particular, something that would be equally affirmative for supporting the settlement process and, as well, allowing the DSM alternative to what seems to be a rather massive construction project to be debated in a full and fair fashion in the next proceeding.

I think, as Mr. Shepherd noted in his initial comments, we have some difficulty in terms of putting forward particular solutions for the Board in this case, because we are signatories to that agreement, and the effect of that agreement is effectively to bind us to the budgets for the DSM for 2013 and 2014.

I understand Mr. Mondrow's creative alternative to this and certainly would urge consideration of the Board, but I am not necessarily confident of using the same to escape the weight of our agreement with the -- or our signature on that agreement for 2013/2014.

So, nevertheless, we are also aware of the fact that in that proceeding examining the projects, DSM will be considered as an alternative to construction.  It seems to us, from a public policy standpoint, that all of the alternatives should be available to the Board in that circumstance, including the possibility that DSM has to be started sooner or DSM has to be increased, et cetera, et cetera.

It is difficult to explain to anyone 20 yards outside this building that in the event that we were able to avoid a billion-dollar expenditure by DSM alternatives, we could not go forward because an agreement had been put in place by a previous proceeding that, in effect, disabled that alternative from being considered.

We don't want that to happen.  On the other hand, we understand that, from the settlement agreement standpoint, we're not in the position to urge the Board either to impose declaratory relief or to make this -- make the determination of the 2014 budget interim or any such alternative.

I think we are bound by those conditions, but I think we also have that same -- the same obligation to note that the Board's responsibilities extend certainly beyond our contractual obligations under the settlement agreement, and certainly -- and we're confident that the Panel will give full consideration of that.

With respect to the GEC's permission to withdraw, we believe that there are -- this is an exceptional case, and that permission should be allowed to withdraw from the settlement agreement, for all of the reasons that were set forth by my friends.

We apologize that we are unable to come up with a silver bullet for you today on how to solve this problem, but nonetheless we hope that the -- that that will not prevent a thorough examination of what seems to be some major construction projects affecting the future of the gas industry in Ontario in the next proceeding.

Thank you, Madam Chair.  Those are my submissions.

MS. HARE:  Thank you, Mr. Janigan.

Mr. Millar, do you have any submissions?

MR. MILLAR:  Yes, I have a brief submission, if I may, Madam Chair.
Submissions by Mr. Millar:

MR. MILLAR:  I had prepared submissions on both of the prayers for relief for Mr. Poch.

With respect to the second one, whether he should be permitted to withdraw from the settlement agreement, Mr. DeRose has essentially said what I was going to say, so I won't repeat it.  I will adopt his arguments, however.

On the first issue, the issue of a declaration, I would simply say the following.

What we have in the settlement agreement is an agreement to set the budget for both 2013 and 2014 for the DSM plan.  And I think what GEC is saying -- and I heard it echoed by Mr. Mondrow -- is that this budget and this settlement agreement doesn't include the type of local IRP programs that might delay the need for the GTA reinforcement project.

In other words, they're not seeking to have those pulled out of the settlement agreement.  What they're saying is they were never included in the first place.  They're not contemplated within that framework, and therefore you don't have to -- maybe you should make a declaration, but you probably don't even have to.  They were never part of that.  And all I will say is this.

If the Panel accepts that argument, I think you are going to have to be clear on what is included in the agreement and what is not; in other words, what is DSM as contemplated by this agreement and what are things that are -- I don't want to say not DSM, but are not DSM as envisioned by this agreement.

Because we're going to get to this GTA reinforcement case, and I guess other cases possibly, as well, and people are going to have arguments, presumably, about what types of programs could delay the need for this project or get rid of the need entirely.  And you will have a fight there if you don't have the fight here.

So to the extent you wish to contemplate the suggestion put forward with respect to the declaration, I would ask that you be very clear what is DSM and what is not.

Those are my submissions.  Thank you.

MS. HARE:  Thank you.

Mr. O'Leary?

MR. MONDROW:  Madam Chair, I apologize, but just before you get to Mr. O'Leary, I should in fairness to the Board note -- because I have just found this -- our submission included the view that nothing in the DSM guidelines speaks to, explicitly or implicitly -- I think was the phrase I used -- avoided facilities costs.

MS. HARE:  Mm-hmm.

MR. MONDROW:  So I should draw the Board's attention to page 12 of those guidelines, in the second paragraph on that page, and I will just leave this with you.

There is a reference in the context of TRC to distribution costs, and in parentheses those costs are said, for example, to include pipes, storage, et cetera.

That doesn't change our submissions.  We still don't think that is what the guidelines are addressing, but I, in fairness, should, as obligations to counsel, draw the Board's attention to that.

That is the only place that I am aware of where the notion of facilities is dealt with.  As I say, I don't think it changes our argument or our view, but I wanted to draw it to your attention for your deliberations.

MS. HARE:  Thank you.


MR. MONDROW:  Thank you, and I'm sorry to interrupt.

MS. HARE:  Mr. O'Leary?
Submissions by Mr. O'Leary:

MR. O'LEARY:  Thank you, Madam Chair.

Let me pick up on that point, to begin with, in response to Mr. Mondrow and Mr. Millar, is that a settlement agreement always reflects a compromise on behalf of all of the parties to that settlement agreement.  And whether it does or does not include what my friends are now calling integrated resource planning or not is something that is actually not an issue before this Panel, because it is a settlement proposal and the discussions in the settlement are confidential.

So to the extent that any party now says that you should make inquiries as to what was intended by that settlement agreement, as to whether or not it was DSM or integrated resource planning, we submit is inappropriate and contrary to the settled rules.

We certainly are of the position that they're one in the same, that conservation -- whether you call it CDM or DSM -- it is still is all the same.  And as Mr. Shepherd indicated, if it waddles and swims and quacks and it probably looks like a duck, it is a duck.

So I think it is important to understand that we would object to trying to reopen the settlement agreement.

But what is it that my friends are really looking for here today?  They're not looking for some argument or some finding by this Panel.  They're looking for an opportunity to tie the hands of Enbridge.

They are not suggesting -- and I didn't hear it from my friends -- that the panel that is going to hear the GTA proceeding will be unable to develop its own Issues List.  It will.  Indeed, that is what it is doing tomorrow.

I thought I heard my friends confirm that, in fact, the alternatives to and the need for the pipeline will look at conservation and demand-side management as part of that proceeding.

So they're not looking to and they're not suggesting to you that that panel can't fully consider all relevant matters.  What they're asking you to do is, in effect -- and we would submit you don't have the jurisdiction do to do it in this proceeding -- what they're asking you to do, in effect, is make a predetermination that Enbridge can't make the argument in the GTA proceedings that the budget should not be increased in 2014, that in fact the decision has been made and it is final.

We reserve the right to make that argument during the GTA proceeding.  That is all that this is about.

So our first submission would be that you don't have the jurisdiction to do that, but it is important for you to understand that that is what my friends are seeking.

The second initial point is that what Mr. Poch is seeking is something which is inconsistent with the settlement agreement.

The settlement agreement, the language in it, as noted by the Board in its Procedural order, clearly talks about it being submitted as a package and that all of the parts are not severable.

What my friend is, in effect, doing is saying he wants to be able to, now, resile from that and to promote, either in this proceeding and/or in the GTA proceeding, that the budget for 2014 should be higher.

And that clearly is inconsistent with the settlement package.  Therefore, GEC does need an order, in our submission, for leave to withdraw from the settlement agreement.

But again, really what GEC is trying to do is, in an imaginative way, come up with some sort of a basis to make the argument in the GTA proceeding that Enbridge should somehow not be entitled to take a position which it considers appropriate at that time.

So if I can then turn to the substance, first, of the motion to withdraw -- because I believe that has to be heard first before we can talk about the declaration, because in our view, you would need to have a finding and grant leave to withdraw before we even get to the declaration issue.  And it is rather strange, given that a number of my friends have indicated that there are only in exceptional circumstances that a party should be granted leave, that none of them have referred to the actual rules.

So if I may, we provided a documentary brief for use with my submissions to make today.  I did provide extra copies for the Panel.

MR. MILLAR:  Yes.  I believe you have them before you, Madam Chair.  It is a book that looks like this.

MS. HARE:  We have that, yes.  Thank you.  Should we give that an exhibit number, then?

MR. MILLAR:  Yes.  How about K, we will just call it K1.1.
EXHIBIT NO. K1.1:  EGDI BRIEF OF DOCUMENTS ON MOTION.

MR. MILLAR:  That is the document brief of Enbridge Gas Distribution on the motion.

MR. SHEPHERD:  Madam Chair, we don't appear to have that.  Were copies provided to the parties?

MR. O'LEARY:  There were some set out.  If you need another copy, we do have them one here.

MR. SHEPHERD:  They weren't sent out to the parties?

MR. O'LEARY:  It wasn't until this morning sent out.  It has copies of the rules and it has copies of the materials from earlier proceedings and the settlement agreement.

MR. SHEPHERD:  I just want to comment, Madam Chair, it is quite unusual to have materials that we see for the first time during argument.

MR. O'LEARY:  Well, it is the rule, Mr. Shepherd.  And I wouldn't have thought that I had to give you advance notice to the fact I am going to take the parties to the rule, and in fact, in response to the affidavit, go to the public record in respect of the GTA proceeding.  But it is here just to assist in my discussion.

We are not suggesting, by the way, that Mr. Poch knew about the GTA earlier.  We will accept the affidavits as filed, but we do have submissions as to whether or not they should have been aware of that.

But if I may turn to the rule, because that certainly governs the day here, at tab 6 --


MS. HARE:  I think, though, to be fair, Mr. Shepherd is just trying to make a point that, in fairness to other parties, materials should be distributed at least with some warning.

MR. O'LEARY:  Fair enough.

MS. HARE:  But be that as it may.

MR. O'LEARY:  We received GEC's motion on Thursday and we are filing the materials this morning.

MS. HARE:  All right.  So we are under tab 6?

MR. O'LEARY:  Tab 6 is dealing with settlement proposal.  At Rule 32.05, this is the rule that permits the Board to grant leave.

MS. HARE:  Mm-hm.

MR. O'LEARY:  The rule states:
"Where evidence is introduced at the hearing that may affect the settlement proposal..."

There is nothing in my friend's affidavit materials, and there's certainly been no submission made to you today, that there has been anything filed in this proceeding which affects the settlement proposal.

Indeed, if you go to the settlement agreement, which is at tab 1, at page 7 in Exhibit K1.1, which is the settlement agreement, at page 7 of 28 in the fourth paragraph, it states that:
"The evidence which supports this settlement agreement is found in the DSM plan update submission.  The parties were provided with a full copy of this submission for their review prior to finalization of the settlement agreement."

So there has been nothing else that has been filed in this proceeding which affects the settlement.

What my friends are all referring to is a matter that is before this Board and a different panel in another proceeding, and we submit, respectfully, that therefore the first element of Rule 32.05 is not met.

So we do come to language which is not explicit, but is, we say, implicit, and as acknowledged by several of my friends, that it is extraordinary for a party to seek leave under this rule.

And there are a number of reasons for that, not least of which the fact that they have to obtain leave means that you've got to come up with a good and cogent reason to be granted leave to withdraw.

What my friend has said through his affidavits is that, We didn't know about it.  But what they didn't address is the question of whether or not they could have known about a GTA reinforcement proceeding and the project.  And the materials that we have included here -- I won't walk you through them -- to your point, Madam Chair, earlier on, we have simply filed portions of the excerpt at tab 3, and tabs A, B and C are portions -- not all, I didn't want to produce more than is necessary, but each of those tabs are portions of the pre-filed evidence that was filed in Enbridge's 2013 rates case, which is EB-2011-0354, which specifically identify the GTA project.

And these include, if you go through it, not only the fact that it is going to be coming, that it is a large project.  As Mr. Shepherd acknowledged other parties were aware of it.

So GEC may not have been aware of it, but they could have, had they referenced these materials.

They were also a party to the settlement agreement, which is included at tab 2 of Exhibit K1.1, and I acknowledge what Mr. Poch has said about GEC's involvement only being in respect of the open bill issue, but did they not read the settlement agreement?  They are a party to it, and right after the preamble and overview sections, issue B1 on page 9 of 42 at tab 2, it states:
"All parties agree that the capital budget is appropriately set at $387 million.  Amounts to be spent in relation to the GTA reinforcement and Ottawa reinforcements will be considered in separate leave applications."

So, again, it is on the public record that was there if they had taken the opportunity to avail themselves of it.

At tab 4, my friend referred to the invitations that were sent out to stakeholders, including both my friend Mr. Neme, and Mr. Millyard, and not once, not twice, but three times to invite them to the stakeholder session dealing with the GTA reinforcement.

And then my friend talked about when the notice of application was filed in respect to the GTA reinforcement, but in fact it was served and sent around and notice given in December.

So at tab 5, we have the actual e-mail that was sent out to all of those parties I just mentioned, all of those individuals just mentioned, referring to the GTA proceeding.

So this is some two months before the settlement agreement in this proceeding was filed.  So there were all of these opportunities for GEC to avail itself of and familiarize itself with the extent of the GTA project, and it didn't.

And the reason why that is important, Madam Chair, is that as a matter of legal principles that I am sure all of my friends agree with, the courts are quite clear that in respect of a matter that could have been known by a party's reasonable due diligence, they cannot rely upon their failure to exercise that due diligence as an excuse and basically to proceed as a matter of ignorance.

That is what they're asking for, is an extraordinary relief here to be excused from the terms of a settlement agreement when they haven't exercised the due diligence that would have been expected of all of the other parties.

Indeed, the other parties were aware of it, as my friends have acknowledged.

So in terms of the settlement agreement, picking up on where Mr. DeRose and others have indicated and that we all, I think, share this view, and that is the sanctity of a settlement agreement should be protected.  If a party is allowed to step away from that with leave of the Board, it will lead to a loss of certainty as to whether or not these settlement agreements will have application in future years, particularly in DSM, as we have heard, which are multi-year agreements.

And if it is good for one party, then it is open for another party, perhaps the utility, to come forward and say, We should be ramping things up.  Parties want certainty in respect of the rate impacts, and the design and rollout in respect of DSM, specifically what they're going to be required to do in the coming future.

It should be recognized the settlement agreement is a contract.  It is a binding document, and it should be a very extraordinary occasion where the Board should grant leave.  And we submit that based upon the fact that GEC could have known about the GTA reinforcement and not participated in a settlement agreement, it should have been done earlier.

By allowing GEC to withdraw now, Madam Chair, we submit that it will devalue the compromise that the various parties made and the efforts, the months -- if you go to the settlement agreement, early on it talks about the 12 or 13 meetings that were held to reach the settlement agreement with all the various parties.  If they're allowed to simply say, Sorry, I missed something, then you have in effect devalued the efforts not only of the utility, but also all of the intervenors to that particular document.

So our submission is that leave should not be granted, and there isn't a basis in the rules nor in a matter of common sense that it should be granted.

Let me turn now to in the event that you do allow my friend to withdraw the declaration.  First of all, I for one don't understand what it is that he's asking.  It is uncertain.  And that, on its own, should be a reason why you don't go there and accept what he is asking.

Does a declaration from this Panel have a binding impact on the GTA panel?  Well, the answer is no.  My friends have all acknowledged that your decisions are not binding on a subsequent panel.  That is a principle of administrative law 101 set by the Supreme Court of Canada in the Chandler decision.  So I don't know how the declaration helps.

The only thing my friend wants to be able to do is for you to somehow indicate that the utility, because of ultimately a settlement agreement in this proceeding, should be prevented from making an argument which it considers appropriate in the next proceeding.

Well, that panel's hands are not tied.  It can decide what are the issues that are appropriate for that particular application, and it will do so on the basis of the evidence that is submitted.

Mr. Mondrow will undoubtedly come in and say, This is not DSM or CDM; it is something else.  And he will make that argument.  He may want to adduce evidence, and the company will want to take the position that it is the same.

But that is the way all hearings proceed, is parties are going to take their different and disparate positions, but in this regard it is only the hands of Enbridge that my friends are asking to tie, not that of the panel hearing the GTA.

If you go to the OEB Act at section 21.2, it states that a Board will hold a hearing before making an order.  If what my friend is asking for is some sort of an order - again, I am not quite certain what this declaration does - our submission is that this does not constitute a hearing, because there has been no evidence produced as to whether or not it is appropriate or not.

Similarly, the Statutory Powers Procedure Act states that a hearing is required unless the parties consent to it before you can make an order.

We're submitting that a declaration, which is really in effect a pre-determination of what my friends want to argue in the GTA proceeding, is that is not something that can be made without hearing a case on the merits and full submissions.

So we submit that both under the act and the Statutory Powers Procedures Act, you lack jurisdiction in that regard.

So in conclusion, our submission is simply this, is that what my friend is seeking is not something that they need.  They can make the arguments; they can present relevant evidence in the GTA proceeding.  There is nothing that they require from this Panel, and therefore we submit that both their request to withdraw and their declaration relief should be set aside.

I will have a little more to say about the issues when we get to it this afternoon, but one final point was that Mr. Poch was trying to suggest that by our letter, more or less accepting the issues as framed by ED, that we were somehow acknowledging that the GTA was not considered.  That wasn't what that letter says at all.

What we're saying we didn't recognize is that anybody would come forward in this proceeding and suggest that the settlement agreement did not set the budget for 2014.  That is what we're surprised about, is that here we are talking about a change in the budget for 2014.  We accept that as an issue because ED is raising it, and that is one that we can go forward.  We will argue that the Panel in this proceeding should deal with that and finalize the budget.

But that is an issue that we would accept, but I didn't want to allow Mr. Poch to characterize it as being some indication that there weren't -- that we were somehow agreeing with what he's submitting here today.

MS. HARE:  Mr. O'Leary, just so I understand, though, some of the final things you said, so you would agree that signatories to the settlement agreement, if it is approved by the Board, cannot argue for a higher 2014 budget in the GTA proceeding?  Or you think they could?

MR. O'LEARY:  They will undoubtedly come forward and make arguments as they see fit, and all we're saying is that Enbridge should have the ability to say that the budget for 2014 has been set.

But you leave it up to the panel in the GTA proceeding to ultimately make the determination in that proceeding.  You don't do it in this proceeding.

MS. HARE:  Okay.  Thank you.

Mr. Poch, do you have reply?
Reply Submissions by Mr. Poch:

MR. POCH:  Thank you.  I will be brief, Madam Chair.

First of all, on that last point, I think Mr. Shepherd is right.  If I am not relieved of my obligations under the settlement agreement, I can't in this proceeding or that proceeding press an argument.  If it is concluded that the settlement covers off 2014 in all the ways, despite my submissions and Mr. Mondrow's submissions, then I am precluded from even making the argument.

So let me start by saying I am not asking the Board to predetermine anything about the wisdom of local IRP-directed, driven DSM in 2014.

All I am asking for is that this Panel, which is making the decision about this settlement agreement in this -- the evidence in this case, make it clear what it is deciding, and that I am urging you to make clear to all and sundry that -- either by way of a statement now, or whether you call it a declaration or not, or -- I will be urging you -- if I am allowed to withdraw and we have to proceed to a little hearing here, I will be urging you to simply find, as a matter of wisdom, that the best result is that we make clear what your intention is, and that it is not to preclude that possibility, which is best considered in the light of all of the evidence that will be available in that case.

With respect to, you know, if it walks like a duck, I think Mr. Shepherd used the phrase it is a lawyer's argument that local IRP isn't DSM, I think it is exactly the opposite.

I think for all of the reasons that Mr. Mondrow so eloquently pointed out, that what we're wrestling with in general DSM and the DSM guidelines were directed at, is different in so many ways from what we're going to be discussing, presumably, in the GTA case.  Different drivers, different facts, different geography, different rate impacts, all of these things, and different mechanisms, presumably.

So it's exactly the opposite.  It is factually distinct.

Mr. Shepherd was kind enough to plumb his memory and, I can imagine, his e-mail records and look about when we reached some conclusion.  We reached -- in effect got a deal together in the on-bill -- in this agreement, and his recollection is it is October 19th that that occurred.  And I just note the GTA reinforcement meeting that my friend -–the first cite that my friend gives is after that; I think it is October 29th.  But as I said, in any event, we were not participants, not aware.  We didn't twig.

On that point, if you look at my friend's materials behind tab 2 and after the cover page of the settlement agreement, at the bottom, Enbridge has specifically in the settlement agreement in the 2011-0354 case explicitly acknowledged we were not party to the discussions of any other issues.  We were just open bill -- they even gave us a special name: open bill issue participants.

And then for him to say we should have looked at all of that evidence, I think that is just disingenuous.  If I had looked at all of that evidence, if I had spent it at my rate or my experts at their rates, to go through all of the evidence, look through all of the interrogatories -- he has filed a select sample here -- I am sure he would have said:  Well, why are we facing a costs bill for an additional 10- or $20,000 when you were a single-party participant?

I think that is just completely disingenuous.

Indeed, when you look -- even when you do look at the part of that settlement agreement, it simply says GTA reinforcement is not part of this.  It is going to be considered separately.  It doesn't say the scope, scale or anything about it.  There is nothing that would have alerted us to what was going on here.

In fact, none of the documents he references, the e-mails and so on, they simply refer to a GTA project.  They don't give any details at all that set off the alarm bells for us.

The alarm bells were set off.  When we finally got an actual application, we said:  Holy moley -- if you will forgive my language -- they're talking about a massive project here.  And we saw the rationale for it.  So then the alarm bells went off.  I absolutely agree it is unfortunate and extraordinary that they didn't earlier, but that is the facts.

Those are my submissions in response, Madam Chair.

MS. HARE:  Thank you.

MR. O'LEARY:  Madame Chair, my friend raised one new matter that I think I have an obligation to respond to.
Further Submissions by Mr. O'Leary:

MR. O'LEARY:  He talks about the date that an agreement was reached.

There may have been an agreement in principle reached in October, but ultimately -- and there is no evidence filed of this, but I can tell you that there were multiple drafts that went back and forth to the parties, including in 2013.

So if my friend had felt that it was necessary to withdraw, I am sure that there were plenty of opportunities prior to the filing on February 28th of the settlement agreement in this DSM application.

MS. HARE:  We're going to take a break now and return at 2:30.  Thank you.

MR. JANIGAN:  Madam Chair, I have a meeting that I chair in Mississauga at two o'clock, which was put off until 2:00 at my insistence, so I think I will take my leave of this hearing, with no disrespect to Mr. Elson and his motion.

I think my point was clear from earlier, that I feel that to some extent, our ability to make effective submissions is bound by the settlement agreement.  So I doubt if I would of much assistance in any event.

MS. HARE:  Thank you, Mr. Janigan.

MR. JANIGAN:  Thank you.

--- Luncheon recess taken at 1:12 p.m.

--- On resuming at 2:49 p.m.

MS. HARE:  Please be seated.

Are there any preliminary matters?  No.
DECISION


MS. HARE:  The Board has reached a decision in the matter of GEC's motion.

The Board will not permit GEC to withdraw from the settlement agreement.  The process for withdrawing from a settlement agreement is discussed in the Board's rules and in the settlement conference guidelines.  Both require that a party seeking to withdraw from a settlement agreement can only do so with the leave of the Board.

The Board agrees with the submissions made this morning that parties should only be permitted to withdraw from settlement agreements under exceptional circumstances.

The settlement process involves a great deal of work on behalf of all parties.  Settlement agreements are an important tool that can greatly increase the efficiency of the Board's proceedings.  By their very nature, they involve compromise and a degree of cooperation from the parties.

In order for the settlement process to function properly, however, parties must have certainty that everyone will be bound by what they have agreed to.  If the Board were to allow parties to withdraw from a settlement without a compelling reason, then the entire settlement framework would be adversely affected.

There could, of course, be circumstances that arise in which it is appropriate to allow a party out of a settlement agreement.  Entirely new facts that were not available during settlement discussions could be one such example.  In the current case, however, the Board is not convinced that there is sufficient justification to allow GEC out of the settlement agreement.

Although the Board accepts that GEC's representatives were not aware of the GTA reinforcement project, that information was widely available.  GEC was invited to an information session on the project several times, for example.

The Board does not consider the fact that GEC was not aware of the GTA reinforcement project to be exceptional circumstances.

GEC's request to withdraw from the settlement agreement is, therefore, denied.

GEC has requested a declaration from the Board that any findings in this proceeding are without prejudice to any finding or direction that the Board may make in the GTA project proceeding, EB-2012-0451, in particular, a declaration with respect to the role of additional DSM commencing in 2014 in the GTA area which may form part of an alternative, in whole or in part, to the proposed facilities being considered in that application.

In other words, they are seeking assurance from the Board that, if the settlement is accepted, it will not prevent the Board from ordering additional DSM funding for 2014 in the GTA project hearing.

The Board is not convinced of the merits of this proposal.  One panel of the Board cannot bind another, so the value of this proposed declaration is not clear.

There also does not appear to be any agreement as to whether the proposed declaration would prevent the parties to the settlement agreement from seeking additional DSM funding for 2014 in the GTA project proceeding.

This Panel in this proceeding will not rule on this issue.  We invite parties involved in the GTA project to raise this issue with the panel during tomorrow's issues day.

We turn now to the issues that ED wishes to raise in the context of the Board's consideration of the settlement agreement.  We will also be hearing submissions concerning the process for hearing these issues.

Mr. Elson, would you like to proceed first?
ISSUES DAY
Procedural Matters:

MR. ELSON:  Yes, I could perhaps start by discussing the issues that we proposed and which I believe we have almost an agreement on.

Those issues are discussed in Enbridge's letter of April 26th, 2013, and I believe we have substantial agreement or understanding on the wording of issues number 1 and 2.  I could read them for the Board, if you would like.  Do you have them in front of you?

MS. HARE:  We do.

MR. ELSON:  Your ruling that you made moments ago makes me pause to think about how that impacts our second proposed issue.

We would like to make further submissions on this issue at the hearing in this case, and we had -- were holding off on making further submissions on it in relation to this motion.  So we would propose that both of these issues be heard at the hearing on the merits here.

I have some further comments in more detail about some of the process, but if we would like to deal with the issues first --


MS. HARE:  Let's deal with the issues first, and then process.  Are there other submissions from other parties with respect to the issues?

MR. SHEPHERD:  Yes.  Madam Chair, sorry, I think I heard Mr. Elson say that the issues -- there's agreement on the wording of the issues?  I don't...

MR. ELSON:  I didn't mean to imply agreement between all of the parties, but we had proposed issues and Enbridge had agreed to them.  So by all means, Mr. Shepherd, you have not, but we hadn't heard any objections that were filed when the Board asked for comments on our issues which I believe the comments were due on Friday.

So perhaps describing that as an agreement is an overstatement, but Enbridge in the very least had come up with very similar issues and we hadn't heard any objections.  But of course if you have other further comments, I didn't mean to preclude you from doing so.

MR. SHEPHERD:  I certainly have submissions on the issue of the budget.

Madam Chair, our submission, our basic submission on the issue of the budget is -- and you will see in Enbridge's letter they've said, Well, this is just limited to the budget.  Nothing else in the agreement is affected.  It's only the budget.

That's not correct.  The issue that is being raised by Environmental Defence of how much the budget should be affects every other aspect of the agreement.  And so if the budget is different from what has been agreed, then every other aspect of the agreement is on the table.

Now, it may be that some of them will not have to be addressed, in fact, but there is no question that a change in budget affects the split between the various components from resource acquisition to market transformation to low income.

It affects the incentives.  It affects many aspects of that agreement.

And so I want to be very clear that the first issue, if the Board determines that a new number is appropriate or any number other than the one we agreed to is appropriate, in our view that means everything else in the agreement is in issue at that point.  Those are our submissions.

MS. HARE:  Are there other submissions?  Mr. O'Leary?

MR. O'LEARY:  Thank you, Madam Chair.

As I understood the process that was set by the Panel, it was for parties to attempt to make their comments known as of Friday as to the Issues List.

Actually, what I am hearing from Mr. Shepherd is frankly nothing different than what I would have expected.  I mean, obviously we don't agree that these issues need to go forward.  We're going to submit they should both be dismissed and the settlement agreement as filed accepted by the Panel, and we will continue to take that position, but we appreciate that ED has been made an intervenor and has its opportunity to have its day.

According to the letter from my friend Mr. Elson, he indicated that:
"As Environmental Defence is only challenging the overall magnitude of the 2014 DSM budget, and not specific aspects of program design, we propose the first issue simply be whether the 2014 budget is reasonable and appropriate."

That's the language they have actually taken from the Union Gas proceeding.  Our submission on Friday is that we understand that that's all that is going to happen, and the practical ramifications of it may be what Mr. Shepherd is saying, but I would go one step further.  It really is, if the Board should determine that there should be a higher budget for 2014 than as presented in the settlement agreement, then the settlement agreement should be rejected, or the settlement agreement, which we submit is supported on the evidence, should be accepted.

But that is ultimately the decision that the Panel will have to make, and that is simply what the issue is saying.

MS. HARE:  Mr. Elson.

MR. ELSON:  I think we're straying a bit into process issues, but I do have some comments about how these issues might impact the settlement agreement or how we would propose that they should.

Perhaps if I could take a step back a minute, and if I could provide just a brief summary of Environmental Defence's position in this case as they relate to the first and second issue.

Our primary request, and that relates to the first issue that we propose, would be that the Board order that the DSM budget be increased, which is consistent with what Mr. O'Leary has been discussing.

We believe it is in the public interest, because it would result in net savings, because the savings from the programs are greater than the costs, which results in lower bills.

Another reason is that it would help Ontario achieve its greenhouse gas emission reduction targets.

A third issue is the interface with the GTA pipeline, and whether increased DSM could either avoid or defer all or part of that $600 million project, which could result in lower rates.

So we believe there is a constellation of reasons why DSM is a win-win-win scenario.  It helps consumers through lower bills.  It is in the public interest, through lower greenhouse gas emissions.  And it furthers government policy by again lowering greenhouse gas emissions and promoting energy conservation.

So very simply speaking, and like Mr. O'Leary said, our position is that the DSM budget should be higher.  We're not taking issue with the mechanics of the agreement,  but that it has been capped at too low of a level.

Now, that is our primary max, perhaps you could say our bigger ask.

Our alternative request to the Board, which is more circumspect, is that if the Board approves the 2014 budget, we would ask that the Board limit its approval such that it's without prejudice to the panel hearing the $600 million GTA pipeline from making an order regarding possible additional DSM dollars as part of a possible alternative to the GTA pipeline.

That relates to our proposed issue number two.  And that is not asking this Board to direct the GTA pipeline Board to do anything, or to in any way interfere with what the GTA pipeline Board is doing, but to provide that panel with some comfort that they will not be prevented from ruling on the 2014 budget and, in doing so, trample on the settlement agreement and trample on what this panel has decided.

It would mean that Enbridge wouldn't be allowed in the GTA pipeline proceeding to say to the GTA pipeline panel that it has no jurisdiction to issue an order in relation to the 2014 budget, which is my understanding of what Enbridge's position is, which is that once it is set here nothing else can happen to the 2014 conservation programs;  no further programs could be added, even in the event that the GTA panel were to find that it could possibly avoid or defer part or all of the GTA project.

So that was all background for this issue of how this would interact with the settlement agreement.

On our primary request to increase the DSM budget, that would require rejecting the settlement agreement, and we acknowledge that.

On our alternative, more limited request that the Board limit its order or clarify what it is deciding here, such that it is without prejudice to the panel hearing the GTA pipeline, that more limited request, in our position, the Board has the option to say now that if it makes that alternative finding, it is not going to reopen a hearing on all of the issues.

That has been done before in another case; I believe you will have a copy of that case on the dais, and it has been provided to the parties as well, which is EB-2006-0021.

It is about six pages, and it is just stapled together.  I have another copy here.

MR. MILLAR:  Would you like that marked, Madam Chair?

MS. HARE:  Yes, please.

MR. MILLAR:  K1.2, that is the Board's decision with reasons in EB-2006-0021.
EXHIBIT NO. K1.2:  OEB Decision with Reasons in EB-2006-0021

MR. ELSON:  And if you would turn to page 21, I have side-barred a passage here and underlined it as well.  And I will read from there; that is page 21 of Exhibit K1.2, which is the decision in EB-2006-0021.

The decision says:
"The partial settlement proponents explained that the individual elements of the financial package were tied together, and that to change one element would have repercussions on other elements.  On the opening day of the hearing, the Board explained to the parties that it would hear whatever evidence the parties chose to lead.  However, if at the conclusion of the hearing the Board determined that it did not wish to accept the financial package in its entirety, it would not reopen the hearing to hear fresh evidence on any of the issues."

And the example that I am trying to draw from this is to give this Board an opportunity to deal with this secondary issue in an expeditious way, by telling the parties that it is going to review the settlement agreement.  It's going to review the issues that are on the Issues List, and it has the option of making a finding that additional DSM could potentially be ordered in another hearing, and that this decision doesn't impact that decision.

And if it makes that finding, that would be without -- that could be done without rejecting the entire settlement agreement.

Now, I know some other parties may take issue to that as offending perhaps the non-severability clause in the settlement agreement, but in my respectful submission, that has been done before and, in part, to avoid the situation where the Board has to decide between what, in our opinion, is a very logical and good proposal, which is to not decide the 2014 budget until we have dealt with these issues in the GTA pipeline case.

We think there is a lot of merit to that idea, and we believe that there is other parties who are on side with that.  And so putting this good idea up against the entire settlement agreement is problematic for a lot of reasons, and so we are proposing that that be a process whereby that issue can be dealt with while keeping the settlement agreement intact.

MS. HARE:  I am clearly missing something.  I don't know how the settlement agreement can remain intact if we make any changes to it.

Our options, as I mentioned this morning are, when we hear your issues and your arguments, to either accept the settlement agreement or reject it.

MR. ELSON:  And perhaps I am not using exactly the right words.

What the Board would be doing would be what they had done in this case here, which is to advise the parties that at the conclusion of the hearing it may accept the package in its entirety, or it may accept it with this very small proviso, and that it would not reopen all of the issues to hear them afresh.

So that is just one procedural option about how to deal with it.  The parties would then have notice that if this proviso were to be accepted, how that would impact other elements of the settlement agreement, and they could make those submissions to the Board.

So instead of being a two-step process where the Board has to examine this proviso up against the entire settlement agreement, it would just be a one-step process where the parties would raise whatever ramifications this small proviso might have on the settlement agreement.

It is a procedural suggestion which I am raising here as to how to deal with the interaction between this GTA pipeline case and the settlement agreement.

But of course if – please?

MS. HARE:  Can you paraphrase again for me what that small proviso is?  To increase the budget?

MR. ELSON:  No, no.  The small proviso would be, simply, this Board making a finding, or when it approves the 2014 budget -- let's assume that the panel approves the 2014 budget.  We would ask that the Board make a finding or limit its approval, such that it is without prejudice to the panel hearing the $600 million GTA pipeline from making an order regarding possible additional DSM dollars as part of a possible alternative to the GTA pipeline.

That relates to issue number 2 in our Issues List.  So another paraphrasing could be to say that the DSM budget wouldn't be conclusively determined, so the GTA pipeline panel would have at least the option -- all we're asking for is that the GTA panel has the option of considering this issue, because otherwise there would be an argument that the 2014 budget had been determined conclusively and couldn't possibly be considered by the GTA panel as part of a possible alternative.

MS. HARE:  Okay.  Are there other submissions?

MR. SHEPHERD:  Madam Chair, I thought Mr. Elson was going to give his reply argument, but that didn't sound very much like reply to me.  So I think he has given his argument in-chief now and all of us have the right to make submissions.

MR. DeROSE:  I believe that was on process issues; correct?

MR. ELSON:  Yes, that was on process.

MS. HARE:  Mr. Elson, I think he got sidetracked because I asked some questions.

MR. ELSON:  I have gone into the area of process a bit, because we had been discussing how the settlement agreement would be impacted by -- would be impacted by the proviso that we would propose be added to the settlement agreement.

In terms of other issues to discuss in terms of process, there are some other issues to discuss.  We can keep on this issue if you would prefer.  Enbridge has proposed to file additional evidence.  We would like to speak to that, and there is also some technical details, such as whether this would be oral or written, exactly what steps would take place.

We can address those now or the other parties could speak to the issues that I just spoke to, whatever the Board so wishes.

MS. HARE:  I want to give Mr. DeRose a chance to say something.

MR. DeROSE:  All that I was going to say, Madam Chair, is that I do have submissions.  We filed a letter on behalf of CME on these very similar issues to what Mr. Elson just addressed.

I would like to speak to it.  I am in your hands whether you would like to hear all of the process issues first, and then have me speak to it, or whether you want the very issue that you have just discussed with Mr. Elson addressed now.  I am in your hands.

MS. HARE:  I would rather have that issue addressed now.

MR. DeROSE:  Okay.  We have two general submissions.  First of all, as we set out in our correspondence on Friday, it is our understanding of Enbridge's position, and our understanding was consistent with the question you asked to Mr. Elson, is that:   At this stage, what is being addressed is whether -- on the basis of the issues addressed by Environmental Defence, should the settlement agreement be accepted or rejected?

If it is accepted, then there is no further process required.  It is a complete settlement and it becomes a Board decision.

If it is rejected, then the entire settlement agreement is rejected, and we do not agree with Mr. Elson's characterization that you can sort of rule on the budget, but all of the other elements of the settlement agreement are then accepted by the Board.  That is not consistent with your procedural order, quite frankly.  I thought the procedural order was clear.  At this stage it is either you either accept it or reject it.

On that point, as we said in our correspondence, we would reserve our rights, if the settlement agreement were to be rejected, at that stage all of the issues would have to be addressed, and I think the Board would have to turn its mind, perhaps with the assistance of Board Staff and with input from the parties, on whether it makes sense to have an ADR, whether interrogatories are required.  Perhaps parties could identify whether there are issues which would have to be contested, et cetera.  It would open up the entire proceeding.

On the 2006 case that Mr. Elson has referred to, I think it is important, when you are relying on that, to put it into the proper context.  In that case, there was a partial settlement, and, to characterize it, it was a settlement which included what we can describe as ratepayer groups in agreement with the utility, and generally the -- I believe it was Pollution Probe and Green Energy Coalition not in agreement.  And it wasn't a single issue.  It was many issues.

And the Board came back, and it was not in the determination of whether we accept the settlement agreement or not.  Parties were given an option:  You can proceed to the hearing with a partial settlement in place so that all of those parties that are signatories will maintain a consistent position, or you can all just proceed to hearing.

But all of those issues were fully contested, so that those parties -- and I was on for one of those parties.  Even though we were a signatory to the partial settlement, we still conducted full cross-examinations on every issue.

And so it was what I would call a full hearing on every issue, with the partial settlement being used as a framework, as a point of departure.

And so it was very different than what is being described in the process that Mr. Elson has suggested and the process that Enbridge has generally agreed to whereby you have one party proceeding through cross-examination and perhaps written argument, with all of the other parties remaining silent.

If you are inclined to go the route that Mr. Elson is suggesting, for CME I think we would actually require evidence on every issue, and we are actually -- we are looking at a full hearing, and I don't think that is going to serve the interests of efficiency or justice.

And so I would simply urge the Board to deal with this in two phases.  And phase 1 is the -- the way I would frame phase 1 is:  Should the settlement agreement be accepted or rejected?  And the issues to be considered within that context are the issues that Enbridge and Environmental Defence have framed.

There are some wording differences, but I think, big picture, they have pretty similar issues.

The answer from that phase 1 is either, yes, it is accepted, or, no, it is not accepted.

If, no, it is not accepted, there will then have to be further procedural orders; if it is accepted, no further procedural orders.

So those are our submissions on how this should proceed.

MS. HARE:  Thank you very much.

MR. DeROSE:  Thank you.

MS. HARE:  Mr. O'Leary.

MR. SHEPHERD:  Sorry, Madam Chair, can I comment on that issue?

MS. HARE:  Sure.

MR. SHEPHERD:  I was also a party to the EB-2006-0021 case.  And my understanding of what the Board told us was:  You only have a partial settlement.  We are going to hear the whole case, as much of it as you want to put before us.  We're going to hear the whole case, and then we're going to make a determination whether we accept the settlement agreement or not, the partial settlement agreement.  But all of the evidence that you need to lead, you have to lead it.  You're not going to have another chance.

And so we agree with CME that, in this case, we would have to litigate every issue in order to get to a point where you have a record on which you could make a determination that is other than what the settlement agreement says.

MS. HARE:  I'm not quite sure I understood what you said, because I understood very well what Mr. DeRose was saying, because it was actually what I was thinking, which is it is two phases.  Let's not jump ahead of ourselves.

The first phase is listening to Environmental Defence's arguments as to why the Board should not accept the settlement agreement, and other parties will, I suspect, argue why the Board should accept the settlement agreement.

If the Board's determination after that is not to accept the settlement agreement, then we will have to figure out the extent of the hearing.

Now, are you saying the same thing?

MR. SHEPHERD:  No, not quite.  That actually is what did happen in the 2006 rate case, the Enbridge 2006 rate case, where the Board said, First you have to decide -- first, you - and in that case, it was School Energy Coalition - have to displace the agreement, and then if you displace the agreement, if we say, no, we're not going to accept it, then we have a hearing on the substance.

What happened in the 2006-0021 case, as I understand it, was the Board said, We're not going to decide whether to accept the partial settlement at the outset.  Litigate whatever you want to litigate.  We will decide that at the end.  And that is what they did, and they actually approved the agreement.

MS. HARE:  Thank you.  Mr. Mondrow, do you have anything to add?

MR. MONDROW:  Yes, I do, Madam Chair.  Thank you.  I am not entirely clear what Mr. Elson, on behalf of his client, is requesting of you.  I was clear, Madam Chair on your comments this morning.  I am, I think, clear on Mr. DeRose's comments, which I understand to be in accord with yours this morning and which I support.

The one thing I wanted to add to this discussion is, if you read on from the passage that Mr. Elson read to you from the -- I don't have -- I don't remember the EB number and I don't want to lose the spot, but the decision he quoted from that Mr. Shepherd just referred to -- and I haven't gone back to check the transcript of day one, which would presumably answer this question for us.

But it appears to me from reading the balance of the passage that the so-called settlement proponents in that case were put to an election by the hearing panel, and came back and advised the hearing panel how they wish to proceed.  And at a minimum, I would have thought the parties to this settlement agreement, were the panel inclined to adopt some sort of solution other than the one articulated by the -- the two-phase solution articulated by Mr. DeRose, that the rest of us, subject to the settlement agreement, would be given a similar option.

Thank you.

MS. HARE:  Mr. O'Leary, submissions?

MR. O'LEARY:  Thank you.

I was going to take you back to the generic proceeding as well, because it is certainly my recollection and my interpretation of what transpired there, is actually more consistent with what we're saying than what my friend Mr. Elson is saying, because at the end of the day the partial settlement proponents did elect to proceed with no introduction of new further evidence.

And that is exactly what ED is proposing to do here.  They're electing to go forward -- as I understand from my friend's letter, they're not proposing to file any evidence.  So they're going to, on the basis of cross-examination and argument, to attempt to convince you that the settlement package should not be accepted.

Well, if it is not accepted, then we do have other issues that could hardly be called small because everything is off, and we've got to go back to the drawing board to start all over again.

And that is why we had suggested that that issue should be amended to simply indicate, should the Board determine that the DSM budget for 2014 should be increased, what are the implied cases and required next steps.

Now, really my friend is getting more into his submissions as to what he is proposing that you should do. We're saying that for today, that is the issue.  It is: do you accept the settlement or not.  And if you don't, what are the implications of that.

The second issue is one they wish to raise as well, and that is that there is something you could do in this proceeding that will bind or prevent Enbridge from doing something in the GTA proceeding.

They could make that argument; we accept that they can make the argument.  We don't agree with it and we're going to oppose it.  But that is the issue, as framed; so I would have thought the issues are simple enough.

All we need to do now is talk about the process.

MS. HARE:  And what would your suggestion for the process be?

MR. O'LEARY:  Well, what we have suggested is in respect to the second issue -- because no one did believe that this would not be the subject of a complete settlement, and that here we are really with a partial settlement -- is that Enbridge should be afforded the opportunity in fairly short order to file any additional pre-filed evidence to give parties some notice as to what they might say in respect of, well, if you do make such an order and you leave the 2014 budget open, what does that uncertainty do, in terms of the actual planning and rollout of programs?

I don't anticipate it would be much.  But our preference is obviously to give parties a heads-up on what we're going to say in that regard before.

Then we had suggested in our April 26th letter that since it is a hearing that is proceeding simply on the basis of the record that is filed -- and we're all prepared to live with the record as filed -- that ED would then be entitled to ask interrogatories.  And I presume that it would be the only party asking interrogatories, but there might be some friendly ones as well.  But all of the other participants are signatories to the settlement agreement.

Then we would provide our responses, and then there would be written argument filed by the parties.  And we thought it could all be undertaken in writing.

MS. HARE:  Your comments on that, Mr. Elson?

MR. ELSON:  In terms of the process, I'm a bit concerned about Enbridge being afforded another opportunity to file additional evidence.

In Mr. O'Leary's letter, this evidence is going to relate to issue number 2, which is I guess you could describe as the interaction between the GTA pipeline case and this DSM proceeding.

It's our position that although those cases are very much intertwined, all of the parties I believe are on the same page in believing that whether or not DSM can avoid the pipeline is an issue for the pipeline case, and not an issue for this case.

And so I am concerned about evidence coming in that would relate to, for example, the ability of DSM to be an alternative to the pipeline case, or the ability of Enbridge to ramp up its DSM by 2014 to meet the pipeline chronology.

I am concerned about that evidence coming in and being heard twice.  I am concerned about duplication and pulling in those complex issues in this proceeding and, in my submission, those -- that evidence should be discussed in the GTA pipeline case.

That is one of our main sort of procedural conundrums that we have been trying to deal with is:  How can this Board make a decision about the 2014 budget until we know how important that is for the GTA pipeline case.

So in our submission, there shouldn't be further evidence in relation to this GTA pipeline question, or in relation to our issue number 2.

In terms of the technical steps to take, we had requested an opportunity to cross-examine, which would be - our need for it would be heightened by additional evidence which we haven't seen before.  But written submissions would be sufficient, from our perspective.

So we would request the procedural steps of interrogatories, cross-examinations, and written submissions.

In terms of our ability to cross-examine, it is our understanding that that would happen as a matter of course under rule 32.04, which says that a party who does not agree with the settlement of an issue will be entitled to offer evidence in opposition, and to cross-examine on the issue at the hearing.

So those would be the steps that we would seek procedurally.

MS. HARE:  But just to reconfirm, you are not going to file evidence; correct?

MR. ELSON:  We are not going to file evidence.  I mean, I had said that.  I am a bit concerned now that Enbridge is saying that they're going to file evidence, perhaps in relation to ramping up DSM in 2014, perhaps in relation to DSM as an alternative to the GTA pipeline.

If those issues are brought up here, our submission is that those issues should not be decided here, in which case we don't need to file any evidence, and I would submit that Enbridge doesn't need to file any evidence.

But our baseline position, as we’ve expressed in our letter, is we do not intend to file any evidence in this proceeding.

MR. KAISER:  Okay.  Go to Mr. Shepherd, Mr. Mondrow,  Mr. Poch, Mr. DeRose; any comments?

MR. BRETT:  Madam Chair.

MS. HARE:  Mr. Brett.  I'm sorry.

MR. BRETT:  I have been quiet here.  I support Mr. -- my colleague on my right's position here.

I don't see that this evidence that Enbridge is now speaking of, about their ability to ramp up their programs in 2014, really belongs in this case.

It really can't be considered very well in this case.  It has to be considered, it seems to me, in the next case, when you look at what the plans are, what Enbridge's deadlines are to get its new stuff in service, and then what realistically can be done.

It doesn't really have much to do with the settlement agreement.  I mean, the settlement agreement is the settlement agreement.

Whether Enbridge can -- how soon Enbridge can ramp up, and therefore how much of an alternative their DSM can be to the proposed capital projects of Enbridge, is another issue.

That is my first point, and my sec -- so I don't think Enbridge should be filing evidence.  I think we are now at the stage of argument or submissions.  I don't think the evidence would help.

You could have -- it is evidence which could lead to a lot of cross-examination, at least on my colleague's part, because it is very hard to -- it's a hard thing to pin down how fast programs can be ramped up.

Finally, I also -- my second point and it is distinct I think, but it's your point that, you know, if you decide that not to approve the agreement as we see it here, I don't think these -- my colleagues talking about we have to go back to square one are right.

It is a Board decision as to how to do that, as to what to do.  I take your point of being two phases and let's not get ahead of ourselves.  I think the Board might have some suggestions as to what to do.  It might put it back to the parties.

I mean, the notion that somehow we would -- you would -- given the context of this request, the notion that if you were to say, No, we don't approve it now as written, the notion that that somehow would trigger an entire new process to me is improbable.  Why in the world would you have an entire new process?

Everybody knows what the rationale for the request is and what folks are trying to achieve.  There are one or two points that people would have to address, but I am pretty sure they could address those.  The group could address those.

I mean, to jump from saying -- to jump to saying you would have to have an entire new process and everybody would have to have the right to argue their case all over again, I don't think that is right.

I don't think that is -- that's an improbable outcome to me, an outcome that wouldn't make much sense and I don't think the Board would allow it.  I think they would steer the process, and they would steer it fairly aggressively and say, All right, we can't agree with this now, but you have to fix this up quickly.  And the parties would have to do something and come back.  That would be my position, I think.  Thank you.

MS. HARE:  Thank you.  Any other comments, submissions?  Mr. Millar, do you have any?

MR. MILLAR:  Just very briefly.  As I understand it, there is currently no evidence on the record with respect to the GTA project in this DSM proceeding.

And if Mr. Elson does not file any and Enbridge does not file any, I guess I am left wondering what we will be arguing, like, how we will address the issues and how people will make submissions in the absence of evidence.

I suspect what Mr. Elson may do is simply say you should defer the decision, because we have to hear the GTA case before you make that determination.  I don't know if that is his intent or not, but where that will leave you is, if you accept that, you would either have to hold this proceeding in abeyance, I suppose, until that project was finished, or you would just have to reject the settlement agreement.

So I don't know the answers to those questions, but I wasn't quite sure how this would play out in hearing my friend's submissions.

MR. SHEPHERD:  Madam Chair, can I just raise sort of maybe a narrow point?  Apropos Mr. Millar's comments, we do have one piece of evidence in this proceeding, and that is Mr. Neme's affidavit.  I would like clarification that that piece of evidence, which includes statements that more DSM is possible to defer the GTA project, is not something that the parties can rely on in making submissions on the substance of the matter.

MS. HARE:  Well, I turn to Mr. Millar.

Mr. Neme's affidavit came as part of GEC's motion.  Now that the Board has decided to deny GEC's motion, does that affidavit have any standing, Mr. Millar?

MR. MILLAR:  I don't think a party could rely on that, because it would amount to GEC entering argument counter to the settlement agreement.  My view, just asked on the spot now, would be, no, parties can't rely on that.

MS. HARE:  Mr. Elson, do you have a last word for reply?

MR. ELSON:  I guess to me the core problem isn't something that should be decided on the evidence.  It is a process issue, which is that this hearing and the GTA pipeline hearing are connected in some integral ways, and whether we should be duplicating what is going to happen in that proceeding here.

A very important reason to potentially increase Enbridge's DSM in 2014 is if doing so could help defer some or all of the $600 million GTA project, which could potentially result in rate increases.

So, in our submission, we shouldn't be deciding the 2014 budget conclusively before we know whether that is a possibility or not, and that is going to be determined in the GTA proceedings.

The other connection between the two is that it could be that the GTA project can only be avoided if DSM can be increased as soon as possible, which would be sometime in 2014.

So if in this proceeding we conclusively set the 2014 budget, and then Enbridge successfully argues to the GTA panel, Too late, the 2014 budget has already been set, you do not have the discretion to change it, it's the subject of a Board order and the subject of a settlement agreement, then it could be that this proceeding prevents a more cost-effective alternative to the GTA project, which is a $600 million project.

So that is the core of the issue that we are all wrestling with and I think why we're somewhat going around in circles.

Again, our submission is that what we need to do is find, one way or another, a method by which those issues can be addressed in the GTA pipeline case and not here.

We have put forward some suggestions in that regard.  It may be that we have to argue against the entire settlement agreement and request that the Board reject it and with reasons to explain that the Board will not be conclusively setting the 2014 budget.  That is an option.  But, procedurally speaking, we don't think that evidence should be heard and decided on here.  Instead, that should take place in the GTA pipeline case.

MR. MONDROW:  Madam Chair, I am hesitant to interrupt.  I am way out of whatever order we're left with, so I apologize.

MS. HARE:  I have lost control.

[Laughter]

MR. MONDROW:  Well, I am happy for you to cut me off if you feel it is inappropriate.  I will not be offended in the least.

But I puzzle as to why, if this Panel were to accept the settlement agreement and thereby I guess conclude the last component of the 2014 rate order, and the Panel in the facilities case were to determine, based on the extensive record that will no doubt be put before it, more conservation is required, including as soon as possible, it could not establish a deferral account to collect expenditures in that respect for future disposition.

Deferral accounts are sometimes but not always, as I understand it, set in tandem with the rate order for the test year in question.  If something were to come up, a safety issue -- which has happened numerous times before this Board, unanticipated at the time of the final rate order for the test period.  Utilities come forward and say, We need to start spending money and we want a deferral account, and they get one and they deal with the rate consequences of that subsequently prospectively.

It is a simple mechanism.  I am not sure why we need to agonize over this Panel's decision if it is demonstrated robustly in another proceeding that more expenditure in this test year, for DSM or otherwise is required.  Presumably the panel hearing that evidence has the jurisdiction to make such an order and deal with the rate consequences.

That seems to me to be a simple, yet effective, solution to the conundrum that Mr. Elson has identified.

MR. SHEPHERD:  Madam Chair, I am happy to respond to that.

MS. HARE:  Please.

MR. POCH:  And I would like the opportunity to speak to it.

MR. SHEPHERD:  It seems to me that once the budget is set for DSM for 2014, it's not appropriate for parties to argue and it is not appropriate for the Board to implement a way of getting around that by saying, Well, let's pretend that we're not spending this money in 2014 by putting it in a deferral account.

That is not the right way to handle it.  Once there is an agreement on what the -- and an order on what the budget should be for 2014, that's what it should be.  And using a regulatory artifice to get around it is not an appropriate answer.

MS. HARE:  But it is an issue for the GTA case, not this case.  Okay, Mr. Poch?

MR. POCH:  Well, I am delighted to hear you say that, Madam Chair, because I certainly, as you heard, want to keep that complex issue in that hearing.

I am a little at a loss to know how I will be able to do that, in that I am not excused from the settlement agreement.  If the settlement agreement stands, presuming the settlement agreement stands, I guess I am a little unclear, if what the Board said in its earlier ruling is that the settlement agreement does purport to deal with that, the question of whether, you know, IRP DSM is distinct from what is covered in the settlement agreement.

I am concerned that I will be faced with this problem, and before the GTA panel I will have to remain mute with respect to 2014, if -- and I won't know that until this Board -- unless this Board has already or until this Board determines whether or not the settlement agreement stands or whether or not it includes that element of DSM.

MS. HARE:  If the settlement agreement doesn't stand, then it is a moot point.

If it stands, what I said earlier was that raise this issue during issues day tomorrow with the GTA panel.

MR. POCH:  All right, fine.  Thank you.  With that, I will follow that route and with that direction.

MS. HARE:  Because that is the discussion which we had earlier, was some of your colleagues arguing strongly that, No, you signed on for 2014, so you can't argue against a different budget.

Now, it may be that in the GTA proceeding, that panel is convinced that the pipeline is not needed; all we need to do is spend more money on DSM and that panel may decide something very different.

MR. ELSON:  Could I just clarify a point?  I think this was discussion earlier about Enbridge's position on this issue.

It's my understanding that Enbridge's position was that once the budget is set, it is set conclusively and that the GTA panel can't answer that question, that the GTA panel does not have the jurisdiction to look at 2014 again.

So I believe that that is the conundrum that the GTA panel will be in, is that Enbridge will be saying, you don't have the jurisdiction to even address this issue.  Whereas this panel can issue a decision and explain what its decision is, and how its decision would impact -- how extensive its decision is, and whether it leaves that option open or not.

Whereas the GTA panel will feel -- will be told by Enbridge that it doesn't have the jurisdiction to address 2014.

Perhaps that will be discussed tomorrow, but I think the GTA panel will be in a difficult position, unless this panel explains whether or not 2014 is still an option or not.

MS. HARE:  Okay.  Anything to add, Mr. O'Leary?  And then I think --


MR. O'LEARY:  I always like to get the final word, so I will be very, very brief.

MS. HARE:  Oh, I will have the final word.

[Laughter]

MR. O'LEARY:  I meant amongst counsel.  Absolutely.

We're simply saying that this panel should not tie the hands of Enbridge for the purposes of the position it takes in the hearing on the GTA reinforcement proceeding.

My friends will undoubtedly try and bring forward evidence and make argument and, if it is appropriate, it will stand and the Board will accept it.  And if it's not appropriate, Enbridge may take the position that it is inappropriate.  But that is for that panel, not this panel.

MS. HARE:  Okay.  Thank you very much.  We have now concluded our issues and process day.

We expect to issue a procedural order shortly, where we will make our determination on these issues.

Thank you.

--- Whereupon the hearing adjourned at 3:45 p.m.
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