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Thursday, May 2, 2013


--- On commencing at 10:08 a.m.


MS. CHAPLIN:  Good morning, everyone.  Good morning, and welcome.  The Ontario Energy Board is here today in Thunder Bay as part of proceeding number EB-2011-0140.  My name is Cynthia Chaplin, and I'm the Presiding Member for this proceeding.  And joining me on the Panel are Board Members Ms. Cathy Spoel and Mr. Emad Elsayed.  There are also representatives from the Ontario Energy Board Staff here today, some of whom you may have already met:  Ms. Jennifer Lea, Ms. Laurie Reid, Mr. Robert Caputo, and Mr. John Pickernell.


The Ontario Energy Board began this proceeding to designate an electricity transmitter to undertake development work for a new electricity transmission line between northeast and northwest Ontario.  This line is known as the East-West Tie line, and we are here today to here today to hear presentations by intervenors representing local interests.


Before we begin, we have a number of welcoming remarks, and first we have a drum song by Ms. Beatrice Twance-Hynes.

Welcoming Remarks and Prayer by Ms. Twance-Hynes:


MS. TWANCE-HYNES:  Good morning, everyone.  It's an honour to be invited here.  I feel a little off, but I'm okay.  I thank my grandfathers and grandmothers.


Before we begin I'd just like to say a little prayer.  


[Speaking in Aboriginal language]


Good morning, again, Creator, grandfathers, grandmothers, all my relations.  My name is White Horse Bear Woman.  I'm also called Big Eagle Woman, and I'm from the Bear clan.


Thank you, Creator, for bringing us here today to pray for your guidance and direction in the discussions today.  And we pray that we will all look upon each other in a good way and a respectful way.  Meegwetch, meegwetch.  Thank you.  Meegwetch.


So the song I'm going to sing is calling in the four grandfathers.  And it's asking them to help us here today.  Meegwetch.


(Singing drum song)


Meegwetch.  Thank you so much.


MS. CHAPLIN:  Thank you very much, Ms. Twance-Hynes.


Now I believe we have Mr. Iain Angus, the vice-president of the Northwestern Ontario Municipal Association.

Welcoming Remarks by Mr. Angus:


MR. ANGUS:  Madam Chair, members of the Panel, on behalf of the Northwestern Ontario Municipal Association and the City of Thunder Bay, I want to welcome you to Thunder Bay...  (off-mic)


MS. CHAPLIN:  Sorry.  We just want to make sure we've got our technical...


MR. ANGUS:  Test one, two, three.  Thank you.


MS. CHAPLIN:  Thank you very much for your patience.


MR. ANGUS:  So should I repeat for the record?  Okay.  


Madam Chair, members of the Board, I want to thank you on behalf of the people of northwestern Ontario for coming to Thunder Bay for the hearings today and tomorrow.  In addition to being the vice-president of NOMA, I'm also a councillor for the City of Thunder Bay, and I'm co-chair of the Common Voice Northwest Energy Task Force.  The task force is actually meeting in this hotel today with officials of the Ontario Power Authority, the Independent Electricity System Operator, and the Ministry of Energy as we continue our dialogue on how much electricity does the northwest need, where is it going to get it, and how do we get it to where it's needed.  And so your hearings today are a key part of that, and we welcome the opportunity on behalf of all of us to present.


I do want to acknowledge that we're on the traditional territory of the Fort William First Nation, part of the Robinson Superior treaty, as well as the traditional lands of the Métis, and we're honoured to be in their presence, and we thank them for the land that we have been able to use for many, many years.


A final comment, Madam Chair.  A number of organizations led by the City of Thunder Bay have produced a report published last week called "Advantage Northwest:  The Mining Readiness Strategy".  There's a significant section in there about the energy needs of the northwest, and I will ensure that you get copies of those sections later today, because I think it would be helpful to your deliberation.


So again, welcome, and thank you for being here.  And meegwetch.


MS. CHAPLIN:  Thank you very much, Mr. Angus.


Next I believe we're having a prayer with Senator Bob McKay from the Métis Nation of Ontario.

Welcoming Remarks and Prayer by Senator McKay:


SENATOR McKAY:  Good morning, everybody, and welcome to Thunder Bay.  It's an honour to be here today and to do a little opening prayer.  But first I'm going to mention an old proverb.

"A vision without a plan is just a dream.  A plan without a vision is drudgery.  But a vision with a plan can change the world.  Go forth and change the world."


Okay.  I'm going to do a little prayer now.


Oh, Great Spirit, whose voice I hear in the winds and whose breath gives life to all the world, hear me.  I am a man before you, one of your many children.  I am small and weak.  I need your strength and wisdom.  Let me walk in beauty, and let my eyes ever behold the red and purple sunsets.  Make my hand respect the many things you have made, my ears sharp to hear your voice.  Make me wise so that I may know the things you have taught my people, the lesson you have hidden under every leaf and rock.


I seek strength, oh, my Creator, not to be superior to my brothers or sisters, but to fight my greatest enemy, myself.  Make me ready to come to you with a clean hand and straight eye so that when life fades, as the setting sun sets, my spirit may come to you without shame.


Accompany us, Great Spirit, today and every day.  Change our fears into courage, our confusion into peace of mind, our helplessness into trust and self-confidence, as we seek to accomplish your will, so that everyone in our communities will live happy, healthy, and productive lives.


Amen, meegwetch, merci, and thank you.


MS. CHAPLIN:  Thank you very much, Senator McKay.


Is Chief Morrisseau here?


UNIDENTIFIED SPEAKER:  No.
Appearances:

MS. CHAPLIN:  No?  Okay.  All right.  Thank you.


We recognize the long history of First Nation and Métis peoples in this area, and would like to show respect today to those peoples.


As part of the record for this session, we will have a list of people who have registered their attendance, along with their affiliation.  You do not have to register your attendance today, but if you would like the transcript to show that you were here, then I would ask and invite you to state your name and your affiliation now.


I'm happy to begin -- ask we're going to try to do this without the microphone, and we may ask you to sign later, so we have a record.


MR. SAHNI:  Good morning, Madam Chair, and good morning, Board members.  My name is Nalin Sahni and I'm here today on behalf of RES Transmission.  Thank you for having us here today, and we're very much looking forward to hearing (inaudible) here today.


MR. BETTLE:  Good morning, my name is Peter Bettle and I'm here on behalf of (inaudible)


MS. ZAJDEMAN:  Good morning, my name is Marcie Zajdeman and I'm here on behalf of (inaudible).


MS. CHAPLIN:  Thank you very much.


MR. HAWKES:  Good morning, my name is Scott Hawkes and I'm here representing Canadian Niagara Power.


MR. LAVOIE:  Tim Lavoie, also representing Canadian Niagara Power.


MR. RODGER:  Good morning, Mark Rodger.  I am counsel for AltaLink Ontario, and with me are Ms. Rene Marks and Mr. Stephen Hodgkinson, all of AltaLink.


MS. CHAPLIN:  Thank you very much.


MS. BRANT:  Good morning, counsel for the Ojibway of Pic River Nation, Cherie Brant, and I'm here with Byron Leclair and Chief Roy Michano.


MS. CHAPLIN:  Thank you very much.


MALE SPEAKER:  Good morning, (inaudible)


MS. CHAPLIN:  Thank you.


FEMALE SPEAKER:  (inaudible)


MS. CHAPLIN:  I think what we'll do is we'll ask people to speak as loudly and clearly as you can, and then we're verify the names later in writing through Ms. Lea.


MR. FARQUHAR:  My name is Ryan Farquhar and I'm here on behalf of Enbridge.  I represent (inaudible).


MS. CHAPLIN:  Thank you.


FEMALE SPEAKER:  (Inaudible)


MS. CHAPLIN:  Thank you.


MALE SPEAKER:  (Inaudible)


MR. ROMANIUK:  Oliver Romaniuk (inaudible)


MS. CHAPLIN:  Thank you.


MR. BURGESS:  Cam Burgess (inaudible).


MS. CHAPLIN:  Thank you very much.


MR. CAMIRAND:  Jean Camirand, president of the Thunder Bay (inaudible).


MS. CHAPLIN:  Thank you.


MR. MADDEN:  (inaudible)


MR. GORDON:  William Gordon, president of the (inaudible) Métis Council also (inaudible).


MALE SPEAKER:  I want to tell everybody I'm Brad Pitt but that's a lie.


[Laughter]


MS. CHAPLIN:  Thank you.


MR. WHITTAKER:  Pete Whittaker with Iccon (inaudible).


MR. SIMARD:  Ken Simard with (inaudible)


UNIDENTIFIED SPEAKER:  (inaudible)


UNIDENTIFIED SPEAKER:  (inaudible)


UNIDENTIFIED SPEAKER:  (inaudible) Métis Nation.


MS. CHAPLIN:  Thank you.


MS. LEA:  Thank you.  For anybody who doesn't know, I'm the Ms. Lea that Ms. Chapman was referring to.  So anybody who spoke, please, please come see me and give me the spelling of your name, and your affiliation.


There is a piece of paper circulating, but I'd like to meet you all anyway.  So come up and give me your name at the first opportunity of a break.  Thanks very much.


MS. CHAPLIN:  Thank you, Ms. Lea.


Before we begin with presentations, I would like to give you a brief history of this proceeding and what brings us here today.


In 2010, the Ontario Energy Board issued a policy entitled "Framework for Transmission Project Development Plans".  The framework created a competitive process to designate a transmitter to develop transmission projects that would promote the connection of renewable generation projects.


Ontario's long-term energy plan, which was published on November 23, 2010, identified five priority transmission projects the province.  One of the priority projects was a transmission line between Thunder Bay and Wawa, what we call the East-West Tie Line.


A transmission line already exists between these cities, and the new East-West Tie Line would increase the capability of the east-west tie to move electricity between  northwestern Ontario and the rest of the province.


In a letter to the Ontario Energy Board Chair, the Minister of Energy suggested that the designation process could be used to select the most qualified and cost-effective transmission company to develop the East-West Tie Line.


After receiving the Minister's letter, the Board asked the Ontario Power Authority for a preliminary assessment of the need for the line.  The Board received a report from the OPA entitled "Long-term electricity outlook for the northwest and context for the East-West Tie expansion."


The Board also received a feasibility study from the Independent Electricity System Operator for the East-West Tie line.


The OPA report supported the initiation of the Board's transmitter designation process, and the Board started the designation proceeding in February 2012.


Six transmitters applied to be designated, and I believe each of them are represented here today.


Using the criteria established in phase one of this proceeding, the Board will review and assess the entire record in order to select the designated transmitter.


That designated transmitter will undertake the development work, including the preliminary design, that is needed for a further application to the Board for approval to construct the line.  This is known as a leave-to-construct application.


We would like to emphasize that designating a transmitter does not mean the line will be built.  The final decision on when -- on the need for the line will be made as part of the leave-to-construct proceeding, and not through this designation process.


The Board is holding oral sessions here in Thunder Bay today and tomorrow to give intervenors that represent local interests an opportunity to make presentations to the Board.


As you are aware, these sessions will be transcribed and form part of the record for this proceeding.


Speakers should keep their presentations focussed on topics that are relevant to the Board's decision in this decision proceeding, and that concern local interests.


The Board does not have jurisdiction over the environmental aspects of electricity transmission line construction.  Nearly all discussion about environmental impacts will take place during the environmental assessment for the project.


The environmental assessment process is part of the development phase, and is handled by various federal and provincial environmental agencies.


What the Board is deciding in this proceeding is which of the applicants will be designated to perform the development work for the line, and will be authorized to recover the cost of that work.


We would now like to begin with the presentations, and I believe that we are beginning with the Algoma Coalition.  And if I'm correct, we have before us Ms. Alexandria Little and Mr. Chris Wray.

MS. LITTLE:  That's right.  Thank you very much, Madam Chair and members of the Board.  Good morning.  Thank you for this opportunity to present to you today --


MS. CHAPLIN:  Sorry, I'm going -- do you have access to a mic?  If you prefer to stand, that is certainly fine.  If you prefer to sit, that is also fine.


[Technical interruption]


MS. CHAPLIN:  We'll master this by the end of the morning.

PRESENTATION BY THE CORPORATION OF THE MUNICIPALITY OF WAWA/ALGOMA COALITION 
Opening Remarks by Ms. Little: 


MS. LITTLE:  I represent the Algoma Coalition, which consists of several stakeholder municipalities in northeast Ontario.  I am accompanied this morning by Mr. Chris Wray.


Chris is formerly the CAO of the Municipality of Wawa, Ontario.  He's currently and quite recently the CAO in the Muskoka Lakes municipality.


I know that Chris has many great comments to make to the Board this morning, so I will let him get underway with his presentation.


MS. CHAPLIN:  Thank you.

Oral Submissions by Mr. Wray: 


MR. WRAY:  Good morning.  First, I want to thank the Board for allowing the Algoma Coalition the opportunity for presenting today.  This is a matter that's important to our members and, I think, a matter that's important for all of northern Ontario, if not the entire province.


So just to give you a bit of background on who the Algoma Coalition is, and I'm sure lots of people probably have heard of us.  But as the name implies, all the members are from the Algoma district, and we also have one member from the Thunder Bay district as well.


For the purposes of this proceeding and this particular project, the East-West Tie line, and recognizing the opportunities that perhaps could be presented by this project, the Algoma Coalition was joined by the members of the Northeastern Superior Mayors Group, being the Townships of Manitouwadge, White River, Chapleau, and Hornepayne, with the Township of Dubreuilville and the Municipality of Wawa already being members of the coalition.


In terms of its history, we were roughly formed in the 2002 time frame, in reaction to the re-regulation of the electricity market and, frankly, it led to some crippling electrical rates, both commodity and distribution rates, in the region.


We made appearances at the Board several times regarding rate applications, most specifically having to do with Great Lakes Power and Algoma Power, and those 

Appearances at the Board led to rural rate protection for our area, certainly some very good community -- ongoing community-based meetings with the transmitters and other such consultations, for which we continue to be very appreciative of.


It also led to a greater awareness regarding electrical rates and how they can affect economic development in the north.


So with respect to this hearing, of course in May 2012 we strongly opposed the written hearing that was held in Toronto.  We felt that an oral hearing would give a better opportunity for all the parties to be jointly heard.


We also have made a relationship between this project and these hearings to the growth plan for northern Ontario.  It is certainly at north of half-a-billion dollars, probably the most significant infrastructure project in northern Ontario in decades, and we're certainly, as I said, we're very pleased that the Board has given us this opportunity to come here and speak with you.


Generally, the Algoma Coalition supports the project.  I think at the beginning of this hearing it was stated how important it is for northern Ontario.  We support that.  We think it's necessary, and it's prudent as well, for not just the north but for the entire province and, one could argue, for the nation as well.


Our approach today is not necessarily technical, but rather holistic, as it relates to the planning perspective and the considerations for communities along the line, and in regards to the impact and opportunities the project could and should bring to our member municipalities and others in northern Ontario as well.


So let's talk a little bit about the growth plan for northern Ontario.  Of course, everybody knows it was established pursuant to the Places to Grow Act in 2005.  This particular growth plan has been -- and I'll use the word "marketed" to municipalities across the north and the First Nations communities as a potential roadmap for the future of the economy of northern Ontario.  In our opinion, it must be considered in designating a transmitter and proceeding with both phases of the decision-making process.


Section 1.2 of the plan sets out the purpose, being to engage and empower residences, businesses, institutions, communities to work together to build a stronger economy in northern Ontario, in fact a better community in northern Ontario, and certainly recognizes that in order to achieve these long-term goals there needs to be strategic coordination, partnerships, collaboration amongst all people.


Generally the support for the project is -- pardon me.  Generally support the project, as I indicated, but our opinion is that the project itself and how it has been rolled out miserably has failed the northern growth plan.


There has been absolutely no municipal collaboration.  There is no municipal partnerships.  There is absolutely no municipal engagement or consultation, which is why it's so important that we're here today.


The lack of this collaboration and consultation with municipalities and the residents of those municipalities is the direct responsibility of the Province of Ontario and certainly of the proponents as well.


We, however, do give a lot of credit to the process for its extensive collaboration and consultation with the First Nation and Métis Nation of Ontario.  We think this is extremely important.


Fact:  Municipalities in northern Ontario have considerable resources to offer the proponents, both financial and otherwise.  We have significant interest in ensuring the success, long-term viability, and local access to this major infrastructure project.


Section 1.4 of the northern growth plan, which includes the guiding principles, essentially principles 1, 4, 5, and 6, have been largely ignored as they relate to this project, due to a complete lack of consultation and engagement at the municipal level.

And with the northern growth plan, I'm not going to go into detail with it, because we could be here all day talking about it, and everybody can access a copy of that.  We'll cover it off in a little bit more detail in our written submission.


Okay.  Section 1.7 of the plan, entitled "A Collaborative Approach to Implementation", encourages collaboration among levels of government and among non-governmental partners, so in that, inasmuch as this project is a project of the Province of Ontario and includes the proponents, there's been no collaboration with the municipal level of government with respect to this.


It's regrettable that this process has not taken place, and it appears that the section really hasn't been taken that seriously.  If it had, we'd already be talking about opportunities for collaboration.


The omission, we think, should be rectified as soon as possible, and certainly prior to the continuation of the process and well in advance of the selection of a transmitter.  We also think that this should be a weighted decision criteria in the process.


With respect to the economy in section 2 of the plan, the preamble states that the plan is to support growth and diversify the region's traditional resource-based economy.  To comply with this particular section, the project must include opportunities for local use of proposed infrastructure.  Traditional and emerging markets in the bio-industries and green economy need ability to import and export power to be successful.


Further in section 2, in point 2.2, an economic action plan for northern Ontario -- and I quote from the plan:

"The Province will collaborate with the federal government, as well as business and industry, municipalities, Aboriginal communities, and organizations."


Again, unfortunately there has been no such collaboration with municipal municipalities, but such collaboration should be certainly encouraged and ingrained as a result of these hearings.


Further down, sections 2.2.2 and 2.2.3 discuss existing and emerging economic development strategies.  These strategies are dependent on collaboration mentioned in 2.2, again, which have never occurred.


2.2.5 states, and I quote:

"Industry will be encouraged to participate in the development and implementation of the Province's five-year economic plans."


Fact is we are not quite sure what the plan of -- the Province's plan is.  There is only a roadmap.  There are no regional economic plans that have been published, although there has been discussion.  Therefore, we don't know if they've ever been considered.


Yet groups like the Northeastern Superior Mayors Group, who have been working together on economic matters for 12 years and, more recently, have been working with our First Nations plans on economic matters, were completely overlooked.


In section 2.3, which talks about a growing and diversified economy, this section generally discusses the importance of growing and diversifying the economy in northern Ontario.


Facilitation of this section will require the ability of importing and exporting power on a local level.  It's certainly important to prevent the disenfranchising of smaller communities from such development, which would therefore provide an unfair advantage to larger communities.  And generally what the coalition finds is when we look at the plan is that these advantages to larger communities -- I'm talking about the larger cities in northern Ontario -- they continue to pile up, where there is -- and the more that they pile up, the more the smaller communities are being disenfranchised.


Access for traditional sectors like the mining and forestry, but there should also be opportunities for emerging sectors of renewable energy and technologies.


Section 3 of the plan talks about people.  And the people are at the focal point of this entire project.  There's no information on how the people of the area can be trained and educated and used for the project.


We question -- we put to the question, should the necessary resources not be developed in the area through partnership in educational institutions in order to ensure a skilled and innovative population?


And frankly, this same question comes up with recent opportunities with respect to the mining sector in some of the small communities in attempts to try and educate local folks to participate in some of those projects as well.


We note that two of the three proponents have facilities in northern Ontario, showing that such facilities are feasible, and we'd like to see as part of the process that such facilities to train and keep maintenance personnel, for example, would be part of the end plan.


So our feeling is that the proponents should be required to detail those plans in any final submissions, and it be also a way to describe decision criteria.


Section 4 of the plan talks about communities, and it certainly discusses service in economic hubs, and although they're not really named, Wawa, for example, was one such hub.


It goes on to state, and I quote:

"They are also points of convergence for major infrastructure, including transportation, energy, information and communications technology, and community infrastructure."


Moving further into that section 4.2 on long-range planning, this area discusses a need for long-range planning and collaboration among communities.  And as I mentioned to you, even just a small group that is in the north shore of Lake Superior, being the Northeastern Superior Mayors Group, we've been doing that for, as I mentioned, twelve years.


Proponents should be consulting with communities in the subject area, so that they understand what planning is actually going on.  I don't understand how you can come forward with a document that proposes to build the East-West Tie line, when you don't understand the planning that's gone on in individual communities along that line.


And the plan also says that it will ensure vital access points that would enable local business to facilitate the growth plan and take advantage of opportunities, rather than a continuation of the marginalization that's been going on that certainly has retarded and frustrated growth.


Economic and service hubs covered in section 4.3.  Again, these hubs were to be identified through the implementation of the plan and, to our knowledge, they have not been identified.  I know there has been some discussion from identifying something as simple as one hub in northern Ontario to something like two, being Thunder Bay and Sudbury, and others that -- but there has been no documentation provided that I'm aware of.


And section 4.3.4, quotes:

"Economic and service hubs shall be focal areas for investment in regional transportation, energy information, and communications technology and community infrastructure."


On the infrastructure issue, certainly this section discusses energy generation and transmission infrastructure in northern Ontario as being key to the growing economy, and that such investments should be co-ordinated with collaboration and discussion with various levels of government.


Again, there's the collaboration and discussion theme, which you see throughout the plan.


The plan quotes:

"This plan provides a vehicle for aligning and co-ordinating infrastructure investments to support its economic development priorities, and to meet the needs of existing and future residents.  This requires working closely with partners, including the federal government and municipalities."


So moving towards the end of the plan, when it starts talking about implementation, the plan says that it's there to ensure that the population is engaged and informed, and that the views of all shall be sought out, and methods such as regional meetings used for this purpose.


Again, that's why we're appreciative of being able to do this today.


But it's all too obvious that this was originally absent from this project, and certainly should be required of the proponents prior to designating a transmitter.


It requires co-ordinated and collaborative decision making, which is absent from the proposals.  And I can say, on behalf of the Algoma Coalition, that we would be more than happy to sponsor a day where proponents could attend and talk to groups of municipalities on opportunities for collaboration, partnerships, et cetera.


And again, the results of this collaboration should be a weighted decision criteria.


So, in terms of the designation criteria, and in light of the grow north plan for northern Ontario, we respectfully request that the Board, in this designation process, consider the socio-economic benefit for the communities on and served by the project corridor as a major decision criteria.


We would ask the Board to consider proponents who use labour and supplies, both in construction and operation of the project -- compliance with the northern growth plan, therefore -- and that the Board consider and prefer proponents who will consider financial partnerships with municipalities.


I think one of the opportunities that has been missed here is the major opportunity for municipalities to participate financially, and that they carry an awful lot of borrowing capacity and access to funds on a collaborative basis.


Proponents should also be required to have a consultation plan with municipalities located throughout the routing area of the project.  As I glanced through the submissions, it's clear to me that perhaps there is some thinking of that, but there is no detailed plan at all.


And so given that the written hearing was held a year ago, nothing has changed in that one year, although the time has been provided to do that.


Resources for the long-term maintenance of the assets should be located through the routing area of the project.  And I can tell you from my own experience, in pre-existing lines, there were economic benefits to the maintenance of those lines that have been since centralized in some areas to larger communities at a -- to the detriment of the smaller communities.


I don't think that the requests -- we don't think that the requests can wait until the construction of the project.  We think that these need to be done during the designation process, and that the proponents need to be prepared to address these matters to the best of their ability.


On a weighted designation criteria -- and we mentioned this prior to this slide; it's been mentioned a couple of times -- we think that that would benefit the process by allowing applicants to focus on the matters that are most important to the Board.


Such criteria should be clear and weighted, so that there is a clear understanding by all.


Again, a socio-economic criteria should specifically be considered and strongly weighted in the process.


As an example, we suggest the Board may want to review the FIT 2.0 weighting process as guidance.


On a consultation process, many groups are being consulted, but municipalities have been left out of this consultation.  Such a process should allow affected communities to have a say on routing and access near or through their communities.


One example of the significance that consultation can play is certainly held under the Environmental Protection Act, regulation 359/09, sections 16 and 18.  And it's clear that the Provincial Legislature places a high value on such consultation, and so we don't think this process should be any different.


With respect to transfer capacity in the line, we support the assertion that reliability and transfer capacity must be added as a must-pass criteria to the project.


In fact, you could probably make the case that transfer capacity could be the primary criteria, as constrictions on the present line greatly limit business development in northern Ontario.


And given that the predicted life of the proposed line will be seventy years, it's important that the transfer capacity matter be addressed now ask not into the future.


The planning horizon of 25 years in northern growth plan should be the focus of any consultations resulting from the designation process.


And given the number of decades that the asset is needed to operate, reliability is certainly going to be a major criteria.


I turn to tracking performance.  Tracking performance by the designated transmitter should be important.  The Board should require filing of quarterly reports measured against various performance criteria, which would allow the Board not only to track progress, but also an opportunity to intervene if acceptable progress is not being made by the designated transmitter.


In terms of designating a backup, instead of simply designating a backup, the Board could list all proponents in order of preference.


It could then use that list to progressively select an alternate, should the initially designated transmitter not be able to proceed.


And the Board obviously would not need to include proponents on that list that didn't meet the minimum thresholds, or decision criteria.


So, in summary, we talked a little bit about our general support for the project.  We continue to support the project.  Key in this is the failure of the process to recognize the growth plan for northern Ontario.


The designation criteria I think we've been through. But more importantly is the weighted designation criteria and the fact that some of the criteria, particularly the socio-economic benefits, should be given more weight than others.


Again, collaboration and consultation are key.  And I still -- we still go back to the point that we don't know how the East-West Tie line can be built if proponents are not out there now talking to communities.  How can they possibly know what those communities are planning?


The transfer capacity, again, could be a primary issue, and it is for us.  One of the issues with capacity on the line is the importance of local communities being able to ramp on and ramp off, or import and export energy, as I said, from that line.


The Green Energy Act, for example, is an extremely good piece of legislation.  It provides great opportunity for private sector and the municipal sector, frankly, to generate revenues that aren't associated with property taxation.  But we don't have any capacity; it's gone.


And so something as simple as doing a small FIT project in a community like Wawa cannot be achieved, if you don't have the opportunity to put that energy somewhere.


The reverse of that is also true, where you've got large-scale projects coming online in the region. Prodigy Gold, for example, northwest of Wawa, is going to require a large amount of energy, and there are other ones as well in the area.  And so having the ability to export power from that line is key as well.


Again, tracking performance we think is also key, and it provides some options to the Board, and certainly the designation of a backup in the manner in which we suggested is important as well.


So to conclude, I want to again thank the Board very much for allowing us this opportunity.  We will certainly be a little bit more detailed in our written submissions, and we hope that we've been able to add some value to the proceedings.  Meegwetch.  Thank you.


MS. CHAPLIN:  Thank you, Mr. Wray.


Oh, yes, and can we -- we will get a copy of the slides, and we can make that part of the record?


MS. LITTLE:  Absolutely.


MS. LEA:  And an electronic copy as well.


MS. LITTLE:  Absolutely.


MS. CHAPLIN:  I have one question, and I understand that you'll be giving more detail in your written submissions, Mr. Wray, but it would be helpful if you could perhaps expand on one of the points.


I believe you're recommending that there should be greater consultation or discussions around collaboration with municipalities before a designation decision is made.  Could you give me a bit more explanation of what you had in mind?


MR. WRAY:  Well, frankly, I would say, my experience of communities that I deal with, they don't know anything about the project.  They know nothing about it.  And so here these communities are making plans to collaborate with other communities on various projects.  They're talking to mining companies.  They don't have any information as to what the East-West Tie Line is going to mean.  They don't even know how it's going to be built.  There might be rumours here and there, but there's no specific contact with any of the proponents to talk to them about that.


But from my perspective, there are two very salient points that municipalities have an opportunity here first off to participate financially in this project.  Municipalities in northern Ontario more and more are -- their grants from the senior levels of government are disappearing.  There's more reliance on local property taxation at a time when many of those properties are decreasing in value.  And so municipalities are forced either to cut services, which at some point is not going to be able to be done, or hike taxes in a location that cannot afford to pay them.


And so you have to look at opportunities for revenue generation outside of that paradigm that's always been relied on.  This is a great opportunity for that, for these municipalities to participate in a financial way and get a return for their investment in this.


The second point is, as I mentioned, the ability to import and export power.  The export opportunity, obviously, to support operations that may establish themselves in northern Ontario, I talked about the Prodigy Gold project.  There's also the project in White River with respect to producing jet fuel from forest resources.  And there are others around that require similar amounts of energy.  And so how are you going supply that?  Well, here's an opportunity to export.


In terms of importing, the Green Energy Act, as I said, is a good opportunity.  That's a further opportunity for municipalities to offset their property taxes by creating revenues, but also for private sector to participate as well.


But if you're limited to small microFIT projects and sooner or later capacity is going to run out for those, then, really, you've been excluded from participating wholly in the Green Energy Act.


MS. CHAPLIN:  Thank you, Mr. Wray.


MR. WRAY:  Thank you.


MS. CHAPLIN:  Mr. Elsayed does have a question.


MR. ELSAYED:  Thank you.  Just to follow up from this question, you talked about information about the project, which probably the Board can provide, but you also suggested or offered that you could host a day with the applicants.


Can you elaborate again on that type of information that you feel could be provided through that process?


MR. WRAY:  Yeah, I guess, just generally thinking -- and this -- we originally had discussions about doing this, I guess back last May when the written hearings were held, and we discussed it again this morning, that I guess the way that we would see this unfolding is that the Algoma Coalition would host a meeting similar to what we have today, perhaps a lot less informal, where proponents could come and make presentations and talk to municipalities on points of collaboration and points of partnership as well.


I really feel strongly -- it seems to have worked very well with the First Nation and the Métis, and I see no reason why it can't work really well with municipalities and provide opportunities for them as well.  And, sorry, that would also provide an opportunity for information to be rolled out to municipalities, if you know what I mean.


MS. CHAPLIN:  Thank you very much.


MR. WRAY:  Thank you.


MS. LITTLE:  Thank you.


MS. CHAPLIN:  Next we have Northwatch.  Ms. Brennain Lloyd, I believe, is...  So we'll give you an opportunity to switch over.

PRESENTATION BY NORTHWATCH 

Oral Submissions by Ms. Lloyd:

MS. LLOYD:  Good morning, and thank you for the opportunity to make some comments this morning.  My name is Brennain Lloyd, and I'm here on behalf of Northwatch.


And we really appreciate the opportunity to have this conversation.  We will be providing written comments, a written submission, which will be of a more formal nature and look at more details in the application themselves.


This morning we see it as an opportunity for a conversation with the Board and to share our impressions and the flavour, I would say, of the applications and what we see as being some of the real key areas of concern, areas for attention and focus.


Northwatch is a public-interest organization.  We're a regional coalition of organizations primarily in northeastern Ontario, in the six federal districts of northeastern Ontario:  Nipissing, Sudbury, Algoma, Manitoulin, Temiskaming, and Cochrane districts.  But we do work with organizations and environmental groups in northwestern Ontario on some issues which are, you know, pan-northern, and particularly around -- historically around electricity planning issues and concerns, and certainly now around nuclear waste siting issues, as we have 12 communities in northern Ontario that are being studied as potential burial sites, and we are working with common cause, northeast-northwest, on those concerns.


We have a strong interest in how the residents and regions of northeastern Ontario will be affected by the East-West Tie, the potential for positive effects, positive benefits, and the potential for adverse or negative impacts.


Specifically, Northwatch is concerned with how the designation of the transmitter to undertake development of the East-West Tie Line may either support or counter Northwatch's interests and our objectives in electricity planning, and energy planning more generally.


Northwatch's objective in electricity planning is to move towards a system or an approach of regionally based demand/supply planning and distribution.  In that kind of an approach, electricity demand and supply would be balanced on a local sub-regional/regional level.  You could think of it as different concentric overlapping circles, and wherever you draw that circle, at a local, sub-regional, or regional level, you would like to look to achieve that balance of demand and supply, so we're having local generation meeting local needs.


We recognize that in the longer term, that might require some significant differences from the status quo.  It may, for example, require that we have an economic strategy, or even an industrial strategy for Ontario that we don't have.


And specifically, our interest is for northern Ontario.  Mr. Wray described to you the northern growth plan.  We think of it as a plan to have a plan, if they ever have a plan.


We would hope that we would see something different.  What we need is a dynamic plan, one that moves us away from this hinterland/heartland model, where the resources from northern Ontario, trees, rocks, electrons, electrical  power, are shipped south, our people are shipped south, are pulled south for value added and the greatest economic benefits in southern Ontario.


We really need to move away from that heartland/ hinterland model, and move to one where regional sustainability is given priority.


The lens that we view the East-West Tie through is one of sustainability and well-being in northern Ontario.  So we ask questions of whether the East-West Tie in general, or as proposed by each of the applicants, take us closer to our vision of sustainability, regional self-sufficiency,  sustainable use of renewable resources, conservation of non-renewable resources, reducing our environmental footprint, reducing our carbon footprint; will it take us closer to that, or take us farther away?


Will the East-West Tie in general, or as proposed by each of the applicants, take us closer to our objective of regional demand/supply balancing of our electricity needs, or will it take us further away from it.


Will it even create the opportunity for us to move there, or bar that opportunity to move there?


We're aware that environmental impacts resulting from the development of the East-West Tie will be the subject of an environmental assessment.  And the discussion of need will be addressed later, at the leave-to-construct phase.


But you have – the Board has made it clear that parties may assess the applicant transmitters' ability and experience in measuring and mitigating environmental impacts.


That is within the scope of this phase.  And in fact, it's very difficult to look at these applications, to look at these proposals, and not consider the questions of need and environmental impacts.  Even though they may be addressed at a later stage, they are so integral, those questions are so integral to the project, and so integral to the way we look at the application.


And I think there are indications throughout both the Board Staff paper and many of the applications that that separation is -- that integration is common.


The East-West Tie can be expected to have significant impacts on the environment and local communities in northeastern and northwestern Ontario, including all the human and natural communities.  And those impacts can include economic, social, recreational impacts, impacts to community values.


And while such impacts will inevitably result from any transmission project, the impacts have potentially to be particularly significant in the north where, for one, the natural environment is particularly fragile; and, for two, northern Ontario residents and communities are also vulnerable and particularly economically vulnerable.


On the first item, just as a summary, northern Ontario has generally thinner, more acidic soil, slower growth rates, relatively lower levels of biodiversity than in southern Ontario.  So we have a slower recovery rate from environmental disturbances.


I didn't see this addressed in any of the applications, and perhaps rightly so.  Perhaps that's for a later conversation.  But I think that we want to convey to the Board that these are why we think these are concerns that must be constantly kept in the lens.


We also note that the East-West Tie can potentially intrude on the Great Lakes Heritage coast and on habitat for endangered species, including remnant caribou herds.


On the second item, we have a less diverse economy than southern Ontario.  We have a struggling forest sector, a variable mining sector.  If it's Tuesday, it's good, if it's Thursday, it might be less; by Friday, it might be great.


This makes communities more vulnerable economically.  Smaller communities with more depressed economies are also more affected by social disruption, due to shorter- or longer-term changes in employment levels -- again, something that we would expect to see addressed at the EA stage -- influxes of short-term commuting workforces.


And the larger effects of these influences on northern communities are a result of both scale -- small populations are more greatly impacted -- and the scarcity of employment and procurement options.


We have some big-picture concerns with the East-West Tie, which I'm going to just identify and move on to looking at with more specifics of the application.


But our big-picture concerns, quite briefly, are with respect to need, impacts, and costs.


The need; we have over the years heard different identification.  If you're looking at the first integrated power supply plan, which came to the Board and then left, I think identified the East-West Tie as the need being to service southern Ontario, that we had renewables coming up in the north and we had to get those -- you know, if you remember those OPA maps, all the arrows pointed south.


By the more recent integrated power supply plan, which has not yet come to you, I think the need is identified as being ring of fire development in the north.


Even though Ring of Fire is still in the feasibility stage and the ferrochrome facility is not in the northwest but is actually in Sudbury basin.  So that's a rather speculative guess in identification of need.


The third one we hear is reliability.  And that maybe is the one -- the need that we hear most consistently is reliability, to improve the reliability of the system.


But that then raises the question of:  What are the alternative means of improving the reliability of the system?  And perhaps one way of improving the reliability of the system is to strengthen or expand the East-West Tie, add a circuit or two.


Perhaps the way to improve reliability is to shift to a distributed grid, where we do electricity demand supply planning on a local sub-regional and regional level.  That would be another way to increase reliability.


And so I think the overlapping question there:  Will the East-West Tie accommodate?  One of the questions is will the East-West Tie, as designed by whoever the successful applicant is, will it be able to accommodate that much more distributed grid?  And will it be able to accommodate Northwatch's objective of having demand supply balanced on a local, sub-regional, and regional level.


The question of impacts and the route; there is a real interplay between route design need and purpose, and I'm not sure where that's going to be accommodated.  It can to some -- to only a limited degree, I think, be accommodated within this designation process.


But if some issues are being dealt with in the environmental assessment, and some issues are being dealt with -- and if need is in leave-to-construct and environmental impacts are in the environmental assessment, that interplay between need, purpose, and route design, it's not -- I think we need to be very certain that it is in all of these processes, because the design of the route may speak to whether that way -- that means of meeting reliability needs, that distributed grid, can be accommodated or not by the route design.


There's another large issue, and that is the issue of costs, and will northern ratepayers, in any way, be burdened with the expense of a transmission line which is, by any of these definitions, any of the identified needs, not necessarily to serve their need.  Whether it's to serve GTA or Ring of Fire, it's not serving the needs of the people within the project area.


So I think we need to know from the Board that there's an absolute protection for the ratepayers in the area of the project if this project -- if the need is to serve either industrial development further north or the urban development much further south, the ratepayers need to be protected, and the people within the project area cannot be burdened with those costs.


On the question of purpose and need -- and we do recognize that it's not directly within the scope of this proceeding -- it is necessary, I think, to briefly review and highlight some of the reasons why the Board is even asking transmitters to apply to become designated.


The primary reasons have been varied, depending on which of the OPA documents you might review.  But the OPA has suggested that the EWT line expansion would reduce congestion and would allow renewable energy into the system.  And so I think that needs to be a factor, an important factor, as you evaluate the applications.


The applications themselves, our oral comments are going to primarily reflect back on the argument in-chief.   And that's for a couple of reasons.  One is, we see the argument in-chief as the opportunity for the applicants to put their best foot forward and to summarize their application and to make their case.


We will be making more detailed comments on both the applications and the responses to the interrogatories in our written submission, but in our oral comments we're going to rely mostly on what the applicants have put forward in their argument in-chief, and we really want to look at the flavour of those applications and look at it at a fairly high level.


We looked at the applications in-chief for three main areas:  Route, design, public engagement.  We've also looked at ownership.


From Northwatch's perspective, our -- what we're looking for, in terms of route, is that it's an existing corridor, that it reduce -- because that reduces forest impacts, reduces forest disturbance, but with alternative routing to minimize community impacts, impacts on sensitive areas.  The line when it went through 50 years ago didn't do that.  And so future expansions should do that.


In terms of design, we have, without looking at the details of the application that will, we think, come to us in later stages, we have a preference towards a robust single line, in that it can achieve -- and if it can achieve reduced material inputs, non-renewable resource inputs, and if it can minimize the footprint.  Those are what we see as the advantages of a -- potential advantages of a single line.


We haven't yet in our evaluation determined whether that -- those single-line proposals can achieve that, but that's what we would be looking for to see if they can, because we're looking to reduce material input, non-renewable resource inputs, and minimize the environmental footprint.


In terms of public engagement, we're looking for something that is inclusive, that is open, that specifically references public input, and is not limited to municipalities and landowners.


And in terms of ownership, we have a preference for, not just an in-Ontario option, but an in-northern Ontario option, to the closest degree possible.


We've looked at the applicants for those criteria, and we will be providing more detailed comment in our written submission.  But just to generalize, we looked at AltaLink and saw that it has the same corridor for the entire route but doesn't appear to have the same attention to rerouting for sensitive areas or communities that some of the other applicants seem to.


For design, use the reference design.  For public engagement, only identified Friends of Pukaskwa and the Caribou Steering Committee as those public-interest organizations, and we think that that is too narrow.


And if some of the applicants said that very generally non-profit groups, environmental groups, community interests, public interests, we took that, you know, at its word.  But we're concerned when an applicant identifies too specifically and not more generally.


East-West Tie has identified -- not identified a route yet specifically, but is looking at incorporating alternatives to avoid sensitive areas.  And we were concerned at the emphasis on looking at densely populated areas as a reason for rerouting versus environmentally sensitive areas.


And looking at a reference, plus three alternatives, and looking at a social licence and a very extensive public consultation program, which we thought was a very positive -- and it has certainly an in-region component to the ownership, which we also viewed very positively.


RES, following the existing route with exceptions for sensitive areas and communities.  The reference plus preferred option of a single circuit and extensive public consultation identified in particular special interests and NGOs, and has less, perhaps, of a regional component, but perhaps still an in-Ontario component, I think.


The Canadian Niagara Power reference route with some deviation, reference with a double circuit, and establishing new right-of-way as a standard function at Fortis Utility was about the extent of their discussion of public engagement and community consultation in their argument in-chief.


And I think that that may be a standard function of business.  This is not a standard piece of geography, this is an exceptional piece of geography, with exceptional communities and exceptional values.  And I'm not confident that the standard function will necessarily fit the bill.


Iccon and TransCanada reference route with potential variation, the limited details.  Intention to design a new family of steel lattice structures didn't really tell us much about what that would look like.  And maybe that's okay.  Maybe that's for the EA stage.


And I think some of these really exemplify that tension between what's appropriate in the applications designation, the applicant designation stage, and the EA stage.  And I have found that interplay to be repeated and, I think, challenging.


Very limited in terms of what they have to say about public consultation, public engagement, except that they're going to rely on their past experience as a pipeline construction company in northern Ontario.


And I'll comment more on that in a moment, but it's not a confidence builder.  It's one of the -- Iccon, one of the largest companies, global companies.  TransCanada, a national company with international participants.  Not -- doesn't have that -- a regional flavour, certainly.


Upper Canada, next bridge reference route with variations.  Double-circuit guide structures.  Public participation through OMERS being a part-owner.  And consultation appears to be limited to landowners, municipalities, and local communities undefined.


So again, doesn't meet those tests that Northwatch would like to see applied of what does public engagement look like.  I don't think OMERS really is necessarily in the best position to reflect the views, concerns, values of the residents of the project area.


In terms of overall flavour, AltaLink offers Alberta experience.  You know, I really just went through the application's argument in-chief a second time to see what really stood out in that argument in-chief is something that really seemed to make a strong impression, certainly on me as I read through the argument in-chief.


So AltaLink offers Alberta experience and really emphasizes that the process is open to new entries.  But we don't think that being a new entry is qualification on its own.


As we understand the process, the process -- the purpose of the designation process was to open the field to new entries.  It wasn't to insist that the successful applicant was a new entry.


So it really, I think -- the new entry aspect, I think, was really overemphasized by AltaLink.


East-West Tie Limited Partnership, I think, was a very thorough application, a very thorough setting out of their application in the argument in-chief.  And while I'm not personally fond of the language of "social licence", I think that the concept and the commitment they were conveying with that, I think, is a very good one, is a very sound one.


RES; I think there was discussion throughout many of the applications about offering equity participation to First Nations.  And RES offered that, but limited it to 20 percent was something that stood out for us as something that we questioned.


We also questioned their emphasis on mining and timber rights.  That was a flag for us.  In fact, mining and timber rights -- there are no mining rights in the exploration stage.  They identified the number of mining claims, and suggested or insinuated that that established a right.


What a mining claim does is it establishes the exclusive right to explore for minerals within that area.  It does not establish a land tenure.  It does not establish a land right.  It does not establish a right to mine.  It establishes a limited right, and that is the exclusive right to explore for minerals within that claim -- within those claim boundaries.


So I was somewhat concerned by that emphasis on mining and timber rights.  Timber rights, also, there is a planning process.  The fibre, the forest resource is a public resource that's made available to the private sector.  It is not a material right.  So we have some concerns about that.


RES was the only application that proposed a staged approach, which we view very positively.  I think particularly given the questions, the large questions, around need, some of the uncertainties around when that need will arise and how that need will be best satisfied, where that need will emerge, I think the staged approach proposed by RES is quite consistent with some of the approaches that Northwatch would like to see applied.


The Canadian Niagara Power Fortis application; very general.  The statement about expected negative reaction to there being a route identified in advance was made by -- it's on page 33 of their argument in-chief.


I think that it exemplifies some of the tension between the applicants and some of the tensions in this designation process, because it was a very strong statement, and exactly counter to a very strong statement made in the application by Nexbridge (sic), which was another very general -- I found their argument in-chief to be very general.  But they made a very strong statement that a proponent's failure to commit to a particular project direction at this time shows a lack of due diligence.


And I think this exemplifies -- these two very strong statements by two applicants who are very general in their discussion in their argument in-chief, but very specific in their statements challenging the approach of one application or another.


And I think that it speaks to some of the -- it exemplifies some of the very negative commentary we saw in some of the argument in-chief, which we found to be unnecessary and unhelpful at points.


Iccon/Trans-Canada relies very heavily in their argument in-chief on who they are:  a global development company, a pipeline operator with linear corridor experience, and neither of these really resonate from Northwatch's experience.


They offer a track record in substitute for a public engagement strategy.  And I will say, you know, at a very personal level, I'm a landowner whose TransCanada’s pipeline crosses my property.  And their stewardship of that particular length of the pipeline has not been exemplary.


And certainly their announcements around the Energy East project to convert one of the twin pipelines, one of the twin lines through northern Ontario to convert to bitumen to become TransCanada tar sands pipeline, has not been a process that bodes well for public consultation.  They have announced an open season 'til June 17th, where they will identify what their economic feasibility is, how many customers they can line up.


Then they have stated that they intend to have their environmental assessment, or their application to the National Energy Board, submitted by the end of 2013.  That's a very short window, six months from when they decide to proceed to when they submit to the NEB.


And I have had some limited discussion with TransCanada on this - limited because there's limited information available - and in our discussion, I did ask what would the consultation process look like, and they said they'd have information sessions, open houses, and so on, a very -- you know, it's going to be a very limited public engagement process within that time frame.


I think that announce/defend approach, that I think we're seeing in Energy East I hope is not an example of what TransCanada is offering as their track record for the East-West Tie.


In terms of the applications and what has been -- what we've been able to identify in terms of at a general level, around the proposed design and environmental footprint, the six applicants' proposals each propose significant undertakings to expand the existing line and, in some cases, to re-route the line.


And there are concerns -- we have concerns, about a project of this magnitude, the footprint, and in particular we're concerned that the East-West Tie expansion as proposed will result -- will require significant land use and alterations, not just for the right-of-way itself, but for the yards proposed for the applicants for tower assembly, the road networks necessary to expand or to create new corridors to assemble the new lines.


This is a very large footprint, regardless of measures that may be used to mitigate these impacts such as helicopters to install pre-assembled towers, although they might assist in reducing some of those impacts.


We're also concerned about the impacts of vegetation management measures, both to keep the corridor clean and clear during operation, the use of those.  And we expect those will be addressed in more detail in the EA stage.  But I did want to note them now.  We're concerned that the new corridors proposed by the applicants may branch off the existing corridors.


And finally, we note that some of the applicants have produced a single route, some with multiple alternatives, and in general we think that the level of detail that's needed to make the decision probably needs to be left to the environmental assessment stage.  And that leaves you with the challenge of determining what is the -- which applicant has the soundest approach.


But it's very difficult, I think, to, in advance of the environmental assessment, expect an applicant to provide all of the details of their approach without foreclosing on the opportunity or the obligation of the environmental assessment process to look at these matters in detail and to incorporate public concern and input.


In terms of landowner and community consultation, many of the applicants' consultation proposals, they appear to meet the general requirements of public consultation required under the act, under the Environmental Assessment Act, but their consultation plans vary greatly beyond that.


And we think that the Board should pay careful attention to those applications, to the level of public consultation that is committed to in the applications as they've been submitted.


The applications are largely silent on how the line expansion will boost the local economy, and the applicants for most part did not identify how many total jobs will be created or awarded to local employees or how employees will be trained, and the applicants do not fully describe how secondary services or jobs will be affected.


And again, those are details that we would expect in the application process under the Environmental Assessment Act, but are considerations, I think, that you need to have first as you make this designation decision.


Just briefly, some comments on the impacts of the routing and the issue of single circuit versus double circuit.  The preferred route -- our preferred route in general would be to follow the existing rights-of-way.  In general, following an existing right-of-way concentrates the environmental effects in areas that are already disturbed, so we would prefer that.  But not always.  As I've mentioned earlier in opening remarks, there are exceptions that we need to be open to in the consultation and development process.


For example, building a second parallel line through a small First Nations community could take a significant portion out of the available land base, and rerouting might make a much more reasonable -- might be the much more reasonable option.  And there are two examples of this on the route, on the preferred route.  In other cases, even if two lines are in the same place, there may be reasons to deviate them for reasons of environmental sensitivity.


And we acknowledge that the same right-of-way can also have some -- using the same right-of-way can have some reliability implications that may need to be traded off against environmental considerations.  With two common lines in parallel, the common mode failures may affect both lines.  A single event could take both lines out of service.


So having two lines could make it more reliable, but there's questions about how much is enough, how -- what kind of environmental costs do we want to pay for an incremental increase in reliability.


In some cases, economics and environment may come into conflict, and those issues will have to be addressed.  It could be envisioned that there may be relatively large cost reductions in certain areas because of specific issues related to terrain and land acquisition that would need to be examined and then balanced off against the possibility of incremental environmental damage.  And that's the role of the process of development, environmental consultation, and environmental assessment.


Regarding the number of circuits, single-circuit versus double-circuit -- and we will address these in more detail in our written submissions -- but the issues here are around cost, reliability, and the environment.  A single-circuit line is generally less expensive, more rapid construction time, may have narrow right-of-way, and if a single-circuit line can be designed to have the same or similar capacity and reliability, for example, the possibility of it being scaled up in voltage if more power needs to be moved, it ought to be chosen in the development and environmental assessment process.


But a single circuit is unquestionably of less reliability than a double circuit.  Two is better than one, in terms of reliability, but is two in addition to two necessary, or is one in addition to two adequate?


Even when there are already two circuits there, we have to -- given that there are already two circuits there, we have to question how much of an improvement is necessary, in terms of the single question of reliability.


In general, we would encourage the Board to be sceptical of transmission engineers who place paramount importance on reliability and don't balance it with costs, and by that we mean full costs, including environmental costs.


And the relevant question is the extent to which a single circuit is less reliable, which can be quantified, can be traded off in versus the difference in costs in environmental performance.  That's a question which is outside of our technical capacity at this point in time.  We may be able to better address it at the EA or leave-to-construct stage.  And certainly the Board will hear from others, including the applicants, on this point.


We want to comment to the Board that several of the applicants took pot shots at each other as being technically unqualified for proposing innovative designs, single-circuit designs, various types of towers.  And in summary, these inter-applicant attacks are not well-taken.


Innovation, in our view, is something to be encouraged, not attacked, and particularly when improved environmental performance and lower costs might result, and to treat single circuits and other innovative designs as negatives that would disqualify someone is freezing us -- it would freeze us into an overly limited set of designs.


Whichever applicant is chosen, the issue should be analyzed in the development and environmental-assessment process, and non-utility parties may want to take issue with reliability constraints imposed by the IESO or OPA at the time of the environmental assessment or application, but to do that we can't have the issues frozen out in the choice of transmitter.


On the question of scheduling consultation and environmental assessment, we have a concern with the process laid out by Board Staff regarding holding their chosen transmitter to be bound to the initially proposed development schedule.


The theory behind the Board Staff position paper outlines this -- sorry, did I say the Board position?  I meant the Board Staff position.  They outline this position on pages 4 and 5 of their submission.


And the theory behind the Board Staff position is understandable, that the Board Staff does not want -- the Board does not want to choose a transmitter and then negotiate with that transmitter to change the deal which has caused the Board to make the initial choice.


But the theoretical benefit of this approach runs squarely into the reality of the flexible and potentially time-consuming nature of environmental and Aboriginal and public consultations and assessment.


And for example, a seasonal biology study, biological study, can become a critical path item, and it can slow a project by as much as a year.  A fixed schedule in the budget could lead to corner-cutting and resistance if consultations and environmental assessment is more costly than planned or takes longer than planned; and an artificially shortened or cost-constrained consultation and assessment process could lead to more contentious, lengthy and difficult hearings regarding the application to construct the project, and could even lead to an environmentally non-optimal route.


So a rigid position on this, on the issue of schedule and timeline, could essentially change the competing -- change the balance among competing criteria.


And we do think, though, that the Board should acknowledge the concerns of Board Staff regarding the need to hold the developer to its proposal, to its bid.  But it must also balance that against concerns around strong -- balance that against a strong public interest of a full and complete environmental consultation and assessment process, which we think is paramount.


So, in closing, we'd like to support many of the comments made by the Algoma Coalition about the northern growth plan.  The release of the final plan was under-whelming, to say the least, and I think it exemplifies what's absent in northern Ontario and what we need in northern Ontario, and that is a sound planning process, and a planning process that integrates economic planning, environmental considerations, economic and industrial planning done on a regional basis.


And Northwatch is not an isolationist organization. But we do clearly -- we wish to clearly advocate for a planning approach that serves northern Ontario, rather than a planning exercise that sets northern Ontario up to service southern Ontario.


So I want to thank you for this opportunity to make the remarks, or these remarks.  I certainly welcome in questions you may have and we will be, as I’ve said, providing a written submission with additional detail.  And we do look forward to contributing to future phases of the East-West Tie project reviews.  Thank you.


MS. CHAPLIN:  Thank you, Ms. Lloyd.


MS. SPOEL:  I just have a question, if you don't mind, about the issue of the scheduling, or the time frames set up for the environmental assessment consultation, and so on.


To the extent that those are part of the proposal put forward by an applicant, should we be taking into account how realistic we think the time frames are, as part of our criteria, and to what extent would you say we should weight those against other items that are -- you know, cost, design, routing, consultation, and all the rest of it?


MS. LLOYD:  I think that it makes good sense to evaluate them for their -- how realistic they are, as you say; do the applications demonstrate, you know, a sound planning approach, an ability to design, develop, and carry out the project.


But then, I don't think you should bind the applicant to the details of their schedule.  Particularly, they shouldn't be bound to the details of a schedule when there may be reasons that the -- that serve a public interest to adjust that schedule.  So there needs to be some flexibility.


And I think similarly, with their application for their design in their route, I think what you should be looking for is an application that shows a familiarity with the region, an ability to identify what are the key factors, what are the key considerations.


But I don't think that they should -- you know, in those two examples that I cited of the conflicts between an applicant criticizing a co-applicant for providing too much detail versus not providing enough detail, I think there's a middle path where the applications need to show, provide, enough detail that the -- you can evaluate their competence, but then not bind them to the details.


Otherwise, we have no -- we won't have a legitimate environmental assessment process if an applicant is bound to the details of their design or their route now.


MS. SPOEL:  Thank you.


MR. ELSAYED:  Mine is more of a comment.  For a project that's as complex as this one, it's always a challenge for the Board to describe and explain the distinction between what is within the scope of this designation process versus other parts of the process, such as the environmental assessment and the leave-to-construct, for example.


So I just wanted to thank you, because in a lot of your comments, you were able to draw that distinction and point out issues that belong more in one part or the other of the process.  Thank you.


MS. LLOYD:  Thank you.  And we saw the oral hearing as an opportunity to be more conversational.  In our written submission, we will restrict ourselves more strictly to the scope of this phase.


But we saw this as an opportunity to have of a conversation, and talk more generally about how the project needs to be reviewed, and how we view the project in the larger scope, in the larger sense.


MS. CHAPLIN:  Thank you very much, Ms. Lloyd.


MS. LLOYD:  Thank you.


MS. CHAPLIN:  It's about twelve o'clock, so I think we will break for lunch now, but there are a couple of things that we just want to cover.


Mr. Madden, I believe the Métis Nation of Ontario will be ready to go at one o'clock; is that correct?


MR. MADDEN:  Yes.


MS. CHAPLIN:  Thank you very much.  And I'm also aware through Ms. Lea that there may be some other people who would like to register an appearance.  So we would be happy to do that now, if you would like to do that orally.


MR. GERRARD:  Darrell Gerrard.  I'm vice-president of transmission system planning for RES Canada Transmission.


MS. CHAPLIN:  Thank you very much.


MR. VANINETTI:  Jerry Vaninetti, president of RES Canada Transmission.


MS. CHAPLIN:  Thank you.


MR. BEAUCAGE:  John Beaucage; I'm special advisor to RES Canada for First Nation and Métis participation.


MS. CHAPLIN:  Thank you very much.  Unless -- I'll just look to Ms. -- oh, I'm sorry.


MR. BLAIR:  Cory Blair, project co-ordinator for RES Canada Transmission.


MS. CHRISTIANSEN:  Fiona Christiansen, senior project manager, Stantec Consulting.


MS. CHAPLIN:  Thank you.  Ms. Lea, is there anything else before we break for lunch?


MR. ELSAYED:  I don't know.  The gentlemen that identified yourselves just recently, are you on the written list?


Okay, great.  If anybody isn’t, perhaps they could come up and speak to me.  Otherwise, I have a complete written list of everybody who gave their appearances earlier this morning, as I understand it.


MS. CHAPLIN:  Thank you very much.  So we will resume at one o'clock.


--- Luncheon recess taken at 11:45 a.m.


--- On resuming at 1:05 p.m.


MS. CHAPLIN:  If I may ask you to take your seats, I believe we're ready to begin the afternoon session.  Thank you very much.


For this afternoon we have the Métis Nation of Ontario.  I believe we have Mr. Gary Lipinski, Mr. Burgess, and Mr. Madden.  Whenever you're ready to begin, please.

PRESENTATION BY METIS NATION OF ONTARIO 

Oral Submissions by Mr. Lipinski:


MR. LIPINSKI:  Thank you, and good afternoon.  My name is Gary Lipinski, and I'm the president of the Métis Nation of Ontario.  I want to thank and acknowledge those that provided the opening prayers and comments this morning, and also I want to thank the Board for providing this opportunity to hear from the local and regional interests that will be impacted by this designation.  You have an important decision to make, and we hope our voices will be heard and that our presentations can assist you in your work.


Due to the limited amount of time the MNO has present today, we'll be speaking -- I will be speaking on behalf of the regional rights for a Métis Community whose traditional territory will be crossed and affected by the proposed East-West Tie.


Also, if our time permits our legal counsel, Jason Madden, will make some concluding remarks in order to provide the Board with a better understanding of the rights and legal claims of the Métis community in the region.


At the local level the Métis community is represented by the Thunder Bay Métis Council, the Superior North Shore Métis Council, and the Greenstone Métis Council.  The respective presidents for those councils, Jean Camirand, Trent Desaulniers, and William Gordon, are here today.  Cam Burgess, elected MNO regional councillor for this area, is also here with me, and Ken Simard, captain of the hunt for this region, is present.


This local and regional elected leadership, along with the provincial elected leadership of the Métis Nation of Ontario, myself, and other members of the executive, work together to represent the collective rights and interests of MNO citizens in this region and ensure they are effectively represented.


All of these governance structures are created by Métis for Métis, and they work together as part of our governance structure, the MNO.


We are here today because this project is of immense importance and will concern the Métis community.  If ultimately constructed, the East-West Tie will be a part of the Métis community's traditional territory for generations, and critically, it will either be a shining example of how win-win solutions can be achieved for ratepayers, industry, First Nations, and Métis, or represent a terrible failure on all of our parts, specifically a failure to live up to the promise of the laudable goals and commitments in the long-term energy plan.


Métis Nation of Ontario; I want to start off and provide the Board with some general background of the MNO.  In 1993 the MNO was represented by Métis citizens and ratepaying communities throughout Ontario.  It receives its mandate from Ontario Métis who have applied for and been registered as Métis citizens by the MNO central registry.


The citizenship requirements are consistent with the requirements set out by the Supreme Court of Canada in R. v. Powley in 2003.  The MNO has about 15,699 registered Métis citizens over the age of 16 living throughout Ontario.  When children are added into the equation, the MNO registry, the MNO represents over 45,000 Métis living in Ontario.  In this region the MNO represents approximately 2,500 children and adults.


Métis Nation of Ontario citizens elect their leadership through ballot-box elections held at the local, regional, and provincial levels every four years.  At the local level community councils are mandated to represent MNO citizens in a defined geographic area based on their Charter agreement that is signed with the Métis Nation of Ontario.  The MNO currently has 29 chartered community councils located throughout the province.


At the regional and provincial levels Métis Nation citizen elect a 19-member provincial council, the Métis Nation of Ontario, PCMN.  The PCMN includes individuals elected for the MNO executive, which is the president, the chair, vice-chair, and secretary-treasurer, representatives from each of MNO's nine regions, a youth and a post-secondary rep, along with four senators or, slash, elders.


The MNO is also recognized by both the federal and provincial governments as representing Métis within Ontario.  We deliver a wide range of programs and services, including training, health, health services, housing, and economic development supports to Métis citizens.  We currently have an annual budget of over 25 million, 20 offices, over 150 staff working across the province.


Métis community in the region, the history and rights and claims of the Métis community in this region are well-known and recognized.  In Powley, the Supreme Court of Canada held:

"The trial judge found that a distinctive Métis community emerged in and around the Upper Great Lakes in the mid-17th century, and peaked around 1850.  We find no reviewable error in the trial judge's finding on this matter, which was confirmed here by the Court of Appeal."


Following the release of Powley, the Ministry of Natural Resources negotiated a harvesting agreement with the Métis Nation of Ontario that recognized the MNO's community's harvesting rights and traditional territory.  Ontario has also acknowledged in the courts that Métis in this region meet the Powley test.


The Métis community's traditional territory is shared with First Nations, who are signatories to Robinson's Superior treaty.  Our rights co-exist on these lands, similar to how our families and relations have co-existed in this region for almost 200 years.


In law, our Aboriginal rights are not less than treaty rights.  The fundamental basis of these rights, whether they are treaty or Aboriginal rights, is that an Aboriginal group was organized in -- on the land prior to Canada's expansion in this area.


Our pre-existence as a distinct Aboriginal group living, using, and relying on the upper Great Lakes is indisputable, based on the facts of history.


Similar to First Nations, the Crown was and remains obligated to reconcile our pre-existing Métis rights, interests, and claims.  By and large, reconciliation with Métis remains unfinished business in the Canadian federation.


This is what underlies the Supreme Court of Canada decision in Powley.  It also underlies the Métis court victories in Daniels v. Canada, in the Manitoba Métis Federation v. Canada.


More specifically, reconciliation through a negotiation of modern-day land agreements, and self-government, resources to rights, cannot continue to exclude Métis.  This is the trajectory that Métis are on, and only time will tell whether reconciliation with the Métis will be achieved through a political negotiation process or we will continue to be forced into the courts to achieve the promise of section 35 in the Constitution Act, 1982.


The importance of the long-term energy plan:  In recent years we've been making some progress on reconciliation in Ontario.  In 2008 the Métis Nation of Ontario signed a framework agreement with the province.  A copy of this agreement has been provided in your supporting materials there.


This framework agreement is an important -- because it sets a new path out towards recognition, respect, and collaboration between the MNO and Ontario.


Prior to this agreement, previous Ontario governments denied the very existence of our communities, as well as our rights and related lands and resources.  For over a decade, from '95 to 2007, we spent most of our time, energy, and resources fighting with the Ontario government in the courts.


From R. v. Powley to Laurin, we successfully pursued litigation in our rightful place and our rights in this province to be recognized.


This is inserted by our lawyer, but he says, for those that are counting, we had five wins, Ontario had no wins, so...  


[Laughter]  


He wanted to make sure I put that in there.


However, for my presentation today, I want to focus on what happened after the difficult decade.  Instead of continuing to resort to the courts, the McGuinty government and now the Wynne government have embraced working with us.  We, the MNO in Ontario, both recognize that we can accomplish much more by working together rather than being at odds with each other.


Since adopting this new approach our joint successes under the framework agreement have been significant, too many to list.


So far this -- so how does this relate to the East-West Tie?  Because over the last few years the Ontario government has taken the same collaborative approach to advancing the energy file in this province and the East-West Tie designation in the most recent test for this new approach.  Instead of treating our communities as bystanders, inconvenient road bumps, or casualties in the energy development in this province, the Ontario government has worked with us, First Nations and Métis, to place our communities front and centre in this province's green-energy future.


This new approach to collaboration with Ontario's Aboriginal people is what underlies the honourable principles and commitments in the long-term energy plan.  Both First Nations and Métis communities were extensively consulted in the plan's development.


The long-term energy plan includes the entire chapter on Aboriginal communities.  Most importantly for the MNO, throughout the plan, the commitments made apply equally to First Nations and Métis communities.


Following the release of the long-term energy plan, both First Nations and Métis leaders, including myself, applauded it.


We saw the commitments in the plan as a turning point.  It signalled that First Nations and Métis communities would be key partners in building a new green energy economy in this province.


The long-term energy plan says we will benefit from, and participate in, energy development on our traditional territories.  To us, this plan is not just words; it is a promise that these things will be different, and we have been working diligently with the Ontario government over the last few years to fulfill those commitments.


We think it is extremely important for the Board to understand this background, because under your new mandate you are tasked with the promoting the use of electricity for renewable energy in a manner consistent with the policies of the government of Ontario, including the timely expansion or reinforcement of the transmission systems.


Moreover, in order to meaningfully implement Ontario government policies, the Board needs to appreciate what underlies them.  The Board cannot be passive or indifferent to the relation -- to these policies.  It must embrace and fulfill its important role, in the same way the Ministry of Energy, the Ontario Power Authority, and the Ontario government has with respect to advancing Aboriginal partnerships.


The Board must get it right here by ensuring the commitments of the long-term energy plan are fulfilled.  If not, a negative and dangerous precedent will be set.  These policies will be gutted and become empty promises for the Métis, as well as other Aboriginal communities.


This will breed disillusionment, mistrust, and delays with respect to the transmission.


Implementing the long-term energy plans, policies and commitments; it is important to recognize that the Ontario government as a whole has embraced the long-term energy plan policy commitments over the last few years, and has shown a concrete action and decision-making aligned with these commitments is needed in order deal with – in order to make them real.


In particular, the Ministry of Energy has shown consistent leadership in giving effect to these policies.  For example, in implementing the Feed In Tariff program, the Minister of Energy released directives to Ontario Power Authority to ensure Aboriginal ownership projects were prioritized, and its support from Aboriginal communities were proposed – for proposed FIT project received additional points in scoring.


Most notably, the Minister directed that twenty-five megawatts of the two hundred megawatts available for small FIT projects be set aside for projects with more than 50.1 percent Aboriginal ownership.


In addition to providing these directives of the FIT program, the Ontario government also created a suite of supports to assist Aboriginal communities in becoming partners in energy projects.  These supports include, one, the creation of an Aboriginal loan guarantee program to support First Nations and Métis community equity ownership in green energy infrastructure, including new transmission.


This new equity ownership is designed to provide the community with a guaranteed and sustainable long-term revenue.


Two, the creation of renewable energy program that provides First Nations and Métis communities funding for ownership and participation in projects under three streams: (1) organization development, (2) partnership stream, and (3) development and approvals.


These policies, directives and actions show that Aboriginal ownership in energy development in Ontario is not just rhetoric, or even an aspiration.  It is a fundamental tenet of the Ontario government policy that must be followed up with action in order to be achieved.


First Nations and Métis participation in new transmission; more specifically, in the context of new transmission such as the East-West Tie, the long-term energy plan makes the following commitments to First Nations and Métis communities:  Ontario will encourage transmission companies to enter into partnership with Aboriginal communities where commercially feasible, and where those communities have expressed an interest.


In order to ensure these types of partnerships could happen with both First Nations and Métis community, the Minister of Energy issued a Directive which stated:

"Accordingly, I hereby direct OPA to adjust the AREP to provide funding support to Aboriginal communities that are exploring equity positions in future planned major transmission lines here in Ontario, where the OPA has defined a need for transmission capacity."


So, consistent with this commitment, the long-term energy plan, the Minister goes further and states:

"Funding preference for this initiative should be given to Aboriginal communities where these lines cross a community’s traditional territory.”


Further, as the Board is aware, the Minister of Energy has repeatedly reminded all parties in this proceeding of the long-term energy policy, as well as the importance of Aboriginal participation in the East-West Tie.


MNO also wants to draw the Board's attention to the following Métis-specific policy considerations that need to be appreciated in the context of the East-West Tie.


Based on consultation with the MNO, the FIT rules were modified to explicitly include the MNO in and its chartered community councils as eligible Aboriginal communities.  As already noted above, the FIT rule definition, which includes Métis communities, is what is used to determine eligibility for AREP funding specific to the new transmissions, such as the East-West Tie.


The Ministry of Energy directed the OPA to establish a Métis-specific set-aside within the overall Aboriginal FIT contract set-aside.  This was done to send a clear signal to proponents that Métis communities should also be engaged in equity ownership discussions, but also ensure that Métis communities have the same opportunities as First Nations.


The terms and conditions for the Aboriginal loan guarantee program that explicitly state that First Nations and Métis communities are eligible for loans related to generation and transmission projects.


In addition, the MNO's leadership was asked to provide a support quote for the Ontario press release announcing the expansion of this program to include new transmission.  And even further than that, Mr. Burgess and I were invited to attend the announcement, which was done over here in Port Arthur at the Port Arthur Hotel, when additional funding was put into that program to support it.  So clearly it’s included in this whole -- in all of these initiatives.


In the East-West Tie designation process, the MNO councils whose traditional territories will be crossed by the East-West Tie were explicitly identified by the Crown for consultation and accommodation.


Also, the Ontario government has committed $30 million in the next ten years to create a Métis Voyageur development fund in order for Métis businesses and communities to increase their participation in the resource sector, including energy and transmission.  Specifically, this includes equity loan funding projects for projects like the East-West Tie.


The Ontario government has consistently provided direction, explicit inclusion and supports that enable Métis community partnership in new transmission; i.e. the Aboriginal loan and guarantee program, the AREP, the Métis Voyageur development fund, et cetera.


And the MNO community councils have clearly indicated their interest in exploring partnership with respect to the East-West Tie.


Given all this, the Board cannot interpret the Ontario government policy to allow a designation in the East-West Tie that would completely exclude even the possibility of a Métis community partnership.


We do not say that the Board must ensure that a partnership is ultimately achieved or reached.  But what is clear is that a designating partner who refuses to even discuss the possibility of a partnership with impacted Métis communities would be a breach of Ontario government policy.


Moreover, the MNO believes that such a result would amount to discrimination against Métis.  Clearly such a result is wholly unaccepted.  It would quickly bog down the East-West Tie down in controversy, delays and litigation.


Moreover, the Board needs to ask the question:  What was the point of the long-term energy plan commitment, or the Ontario government creating all of these policy levers, supporting tools, and going out of its way to include Métis communities with respect to the East-West Tie if a prospective transmitter can then render them worthless in their plan as designated?


The Ontario policy in the East-West Tie designation process; what is clear is that the Board is obligated to implement government policy and it is unquestionable that this policy is to encourage First Nations and Métis participation in the East-West Tie, not to claw back these commitments or render them meaningless to the Métis communities whose traditional territories are affected.


The opportunities for First Nations and Métis  Partnership; in this designation process, only one prospective transmitter has proposed a plan that completely excludes the opportunity for Métis communities to partner with the East-West Tie.


The East-West Tie LP; this partnership is made up of Hydro One, Great Lakes Power Transmission, and six First Nations.


This type of approach undermines Ontario's policy commitments to both First Nations and Métis communities.  It makes a mockery of all the work First Nations and Métis communities have done together over the past few years.  This model is a non-starter for the East-West Tie project specifically, as well as for all future transmission projects.


The MNO cannot emphasize enough that getting it right in this designation is critical.  The prospective transmitters are -- if the prospective transmitters are sent a message that they can pick and choose between affected First Nations or between First Nations and Métis, it would inevitably lead to a government-sanctioned discrimination or arbitrariness.  It would also encourage back-room dealings, not open and fair and principled negotiations.  We will not have paved a fresh way forward for First Nations and Métis partnerships in a new energy future, but rather, we would put significant new road blocks, in the form of delays, controversy, and litigation.


That said, the MNO has faith that the Board will see this and act to ensure that the Ontario government policies are not ignored or breached.  We do not want the East-West Tie to become the new Métis litigation test case, but a test case on how and when right policies are put in place and implemented the interests of the government, a ratepayer, a private sector, First Nations, and Métis can align.


The prospective transmitter's participation plans; in the MNO's written submissions we would be submitting next week, we will critique each prospective transmitter's First Nations and Métis participation plan.  However, we want to make the point today that many of the other prospective transmitters have recognized the importance of providing partnership opportunities to both First Nations and Métis communities.


For example, the plan put forward by AltaLink has offered up to 49 percent equity ownership to First Nations and Métis communities.  We think this is a precedent-setting offer for Aboriginal ownership of transmission in Ontario.  It also aligns with the percentage of Aboriginal ownership encouraged under the FIT program.


Moreover, this type of offer would allow the 33 percent ownership of the six First Nations to be preserved, while opening up another 16 percent ownership for other impacted communities.


The MNO's community councils feel their interests could be more than adequately addressed with that remaining percentage of ownership available.  We believe that this type of approach is inclusive and credible participation plan that allows for long-term energy plan's policy to be advanced.


The MNO is also encouraged that six out of the seven prospective transmitters have indicated their willingness to explore partnership opportunities with identified First Nations and Métis communities if they were designated.


The MNO believe this speaks well to the object and commitments of the long-term energy plan policy being achieved through this designation.


However, the MNO believes that prospective transmitters that have provided actual commitments and details on the percentage of ownerships that would be available to First Nations and Métis communities should be preferred to those making vague statements about exploring the potential for Aboriginal partnership.


The MNO also wants to comment on other participation comments in the long-term energy plan.  Specifically, the plan stated:

"There are a number of ways in which First Nations and Métis community could participate in transmission projects.  Where a new transmission line crosses traditional territories of Aboriginal communities, Ontario will expect opportunities to be explored:  1), providing job training and skills upgrading to encourage employment on transmission project development under construction, further Aboriginal employment in the project and enable Aboriginal participation and procurement of supplies and contractor services."


With emphasis added.


The MNO is encouraged that all of these prospective transmitters, with the exception of the East-West Tie Limited Partnership, are willing to listen and work with Métis communities to discuss these opportunities.


Unfortunately, the East-West Tie Limited Partnership model once again ignores the long-term energy plan requirements that opportunities listed above -- i.e., training, employment contract, et cetera -- be explored with both impacted First Nations and Métis community.


Instead, the East-West Tie Limited Partnership dictates that only one participation that may be available to Métis is limited to the following. 


Where the applicable technical and professional standards are met, the costs are commercially reasonable, and the BLP participating First Nations are not selected to provide goods and services, due to lack of ability to provide a higher cost option, then the East-West Tie Limited Partnership give priority with respect to employment training commercial opportunities, to other Aboriginal community members and to businesses which they own or control.


This type of approach does not allow participation options to be explored.  It sets out a participation plan that would limit Métis participation to the mere potential of contracts or employment that the First Nations do not want.


With respect, this approach equates to Métis potentially having some access to discarded scraps.  It is insulting to the Métis community and undermines the ability of our mutually agreeable participation opportunities to be discussed and agreed between the transmitters and Métis communities.


More concerning is that this type of approach essentially creates two classes of Aboriginal communities whose traditional territories will be crossed by the East-West Tie.  This is contradictory to the explicit directions in the long-term energy plan, and it speaks to why participants' plans that allow the transmitter the Aboriginal communities to explore opportunities should be preferred over ones that dictate limited opportunities.


The prospective transmitter consultation plans.  In our written submissions the MNO will also detail and critique the consultation plans provided by the prospective transmitters.  However, the MNO raises an overall concern that these plans cannot be fixed at the outset.  Instead, they must need to be adaptive and responsive to First Nation and Métis communities and what is actually required in order for meaningful consultation to take place.


The MNO also wants to express its deep concerns and  objections to the East-West Tie Limited Partnership with this plan.  We want the Board to know that if this plan was approved by the Board it would lead to an acrimonious relationship, with the MNO formally requesting that procedural aspects of the Crown's duty not be delegated to the East-West Tie Limited Partnership.


This consultation plan, consistent with the East-West Tie Limited Partnership's overall plans in submission, treats the Métis as a lesser-than Aboriginal groups.  The plan's approach is disrespectful and inequitable towards Métis.  The methodology for traditional knowledge collection is unsound.  The proposed consultation process would essentially put Métis in a position where the consultation is being undertaken by the individuals who are adverse to the interests of MNO.  This is unacceptable.


Specifically, the consultation plan proposes that the consultation and traditional knowledge collection will be facilitated by six individuals selected from the First Nations.  However, these six First Nations are a part of the Union of Ontario Indians, which unanimously adopted the position that Métis:

"are not entitled to consultation and accommodation in regards to land, water, and resources in the treaty and traditional territories of the Anishnabe."


June 2012, at their annual assembly.


And again, these supporting materials are in our kits.


How can the MNO be expected to participate in a consultation process whereby the information shared on Métis rights and culturally sensitive traditional knowledge will be collected by a group that denies Métis rights exist?  The answer is the MNO will not participate in such a consultation plan.


These flaws in the East-West Tie Limited Partnership consultation plan make it untenable and unacceptable.  It is not the best plan.  Far from it.  From the MNO's perspective it is unworkable, and consultation would be extensively delayed because the MNO would not participate in this plan.


The underlying tone of disrespect and disregard for Métis communities and Métis rights permeates East-West Tie Limited Partnership's consultation plan.  It sets out a recipe for disaster and delays, not a credible plan for consultation with Métis communities.  We want the Board to be aware of this.


In conclusion, I want to thank the Board again for taking the time to come to Thunder Bay to hear from the local and regional interests directly.  If ultimately built, the East-West Tie will be here for generations.  As such, I can't stress enough how important it is to get the designation right.


We need to recognize that, no matter what happens, First Nations, Métis communities, and other communities need to work together.  We're all here.  None of us are going anywhere.  We need to get this right.  We need this project and a designated transmitter that brings us closer together, not further apart.


For the Métis community we also want this project to ultimately be a symbol of the results that come from the respectful and collaborative government policies that have been developed to encourage Aboriginal participation in the energy sector.


We do not want the East-West Tie to become synonymous with disappointment, mistrust, and litigation.  Without question, this Board has an opportunity to play a role in advancing those Ontario government policies.


We hope our interventions and submissions will assist you in that regard.


Thank you.  I think Jason has a few comments to add.


MR. MADDEN:  If you want to do questions first, that's probably --


MS. CHAPLIN:  We have no questions at this point.

Oral Submissions by Mr. Madden:


MR. MADDEN:  I just want to give a brief Métis Rights 101, so you get an understanding of the claims in the region.


I don't want to deal with it in detail, but our point of providing this to the Board is this:  You will be making a staff -- a decision.  You have to consider the duty to consult and accommodate, and what the Métis want to ensure is that you understand the basis of the rights claims underneath -- not that we're here to actually prove those rights, but that you understand that those rights aren't lesser to other groups.


And it also is the perspective that it informs the Board's decision.


I know the Board has repeatedly taken the position that all of these issues are dealt with within an environmental assessment.  But I actually think that that's inconsistent with what the law has been saying in relation -- and this decision is unique.


It is not simply -- it's set -- you are approving a consultation plan.  You are approving how consultation will be undertaken pursuant to procedural aspects that are delegated by the Crown.


So if the consultation plan, essentially, is disrespectful or ignores Métis rights or other Aboriginal groups' rights, your decision is enabling that breach of -- the potential breach of the honour of the Crown, as well as the Crown's duty.


So it's a very different -- and we'll be making formal -- our full legal arguments in the submission that we put in next week.  But we want you to understand that, that it's not the same as saying, well, we've done a leave-to-construct application, and those issues will get dealt with in the environmental assessment.


What you are being asked to do here is to sanction a consultation plan that has the potential of breaching the Crown's duty in relation to -- in relation to that.


And I just want to take you to -- I think there's two important quotes.  One is from the Rio Tinto case from the Supreme Court of Canada, and it says this:

"Further, government action is not confined to decisions or conduct which have an immediate impact on lands and resources.  The potential for adverse impact suffices.  Thus, the duty to consult extends to strategic, higher-level decisions that may have an impact on Aboriginal claims and rights."


So it doesn't mean that this is about -- the duty only gets kicked in when somebody's routing, and a harvesting area may be disturbed.  This is a strategic level decision that a Crown body is undertaking, that will have an impact on rights.


And we think we -- our position is that the duty to consult needs to inform that, and you need to be live to that issue when you're making the decision.


The second point -- and we’ve pulled a case from the British Columbia Court of Appeal, which is before the BC Utilities Commission, and this is the same issue.  In British Columbia, they essentially have to get CCP certificates which essentially certifies saying go ahead and actually then plan out the project.  It's similar to a leave-to-construct.


But the British Columbia Court of Appeals decision is the -- in this case, BC Hydro essentially says, well, no, you don't need to consider any of this.  Kick the can down the road.  This can all be dealt with in the environmental assessment.


And what -- in this case, they clearly say is that the Crown's obligations to First Nations requires interactive consultation and, where necessary, the accommodation at every stage of the Crown activity that has the potential to affect their Aboriginal interests.


In my view, once the commission accepted that BCTC had a duty to consult First Nations regarding the project it had – it is being asked to certify, it was incumbent on the commission to hear the appellants' complaints about the Crown's consultation efforts during the process leading to BCTC's selection of its preferred option, and to assess the adequacy of these consultation efforts.


Their failure to determine whether the Crown's honour had been maintained at this stage of the Crown's activity was an error of law.


And what we're saying is there is a strategic level decision that you are being asked to make.  You need to consider the duty, and it needs to inform your decision-making.


So what we're providing here to you today is the context for that.  We're not asking for a determination of rights.  We are just saying there are credible claims here, and there are treaties here, and there are Métis rights here.  And in fact the Crown has gone out of its way in saying, yes, and we have identified that there are consultation obligations owing to these eighteen communities made up of First Nations and Métis.


And so we just want to make this point, because we think it sometimes gets lost.


And also, we would urge the Board to consider the unique aspects of this designation.  And we refer you to the BC case, which deals with a similar sort of fact pattern of saying:  We just can't can I take it down the road.  We have to turn our minds to it, and see if the Crown's honour is being maintained at this stage.


So I'm going to quickly give you a Métis rights and interests 101.  And all of these materials are in our case book, but I want to try to give you a narrative about who the Métis people are.


I spend most of my life representing the Métis in courts, and explaining to courts, as well as regulatory bodies, who these people are.


And often, people don't fully understand, or appreciate, or respect First Nation history and rights within this country.  It is equally, if not amplified for the Métis because of what the Supreme Court of Canada refers to, the legal lacuna that has been applied to them historically; i.e. there is a legal gap.


At least this was done for the First Nations.  It may not have been perfect, but at least something was done.  For the Métis, they've been largely ignored.


And I just want to start talking about who the Métis are.  There's different faces of the Métis people: the waterways in Ontario, the buffalo hunters of the prairies, or the York boards, or the fur traders of the boreal forests.


But more importantly, I want to talk about -- I practice in this area of law extensively, and I would say we're running about twenty to thirty years behind where First Nations law is in this country.


I want to say thirty years ago, people took the same approach that you sometimes hear, off-the-cuff remarks about Métis rights of, ah, they really don’t matter, and we don’t really need to pay attention to them, all of those sorts of things.


I will just remind people sometimes that thirty years ago, that's what was said about treaties.  And what has changed is the courts have changed that dialogue and that discourse.  And the courts have breathed life and recognized that the Crown's honour is at stake, and those treaties need to be respected, and equally so the Aboriginal rights of the Métis need to be respected.


And what you're seeing come up through the courts more recently is the Métis are -- cases are finally working their way up, and building out a narrative on them.


This is the most recent -- and I think the Supreme Court of Canada sets out the issue and the problem well in the most recent Manitoba Métis Federation case that came down from the Supreme Court I think less than a month ago.  And they say this:

"Canada is a young nation with ancient roots.  This country was born in 1867, by consensual unions of three colonies, united Canada, now Ontario and Quebec, Nova Scotia, and New Brunswick.  Left unsettled was whether the new nation would be expanded to include the vast territories to the west, stretching from modern day Manitoba to British Columbia.

"The Canadian government, led by Sir John A. McDonald, embarked on a policy aimed at bringing the western territories within the boundaries of Canada, and opening them up to settlement.  This meant dealing with the indigenous peoples living in the Western territories.  This consisted mainly of two groups: the First Nations and the Métis, as the descendants of unions between white traders and explorers and Aboriginal women, known as the Métis."


And what are we talking about here?  We're talking about the historic northwest, which is up on the screen right now.


And it's this perspective -- in the northwest, there is this perspective of everything happened in Toronto and Montreal, and that was the centre of the universe.  So anything that was north and west of there was essentially where -- unsettled territory.


And what happens within that area is a distinct people emerge, the Métis people. 


And that's -- and prior to Canada becoming Canada, in that area, there's a people born of the land, and they have rights and interests, and whether you have heard the story from Louis Riel or heard the story from Mica Bay (ph), the Métis, similar to First Nations, when colonization -- or where settlement is moving westward, they push back and they assert themself distinctly.  And that's what the Powley case is about.


But the problem is, is that when they assert themselves distinctly, there's -- the legal lacunae is created.  First, the government policy regarding First Nations was to enter into treaties with various bands, whereby they agreed to settlement of their lands in exchange for reservations and other promises; and then the government policy with the Métis population was less clear.


And what essentially happens is they don't deal with Métis rights.  They don't deal with the Métis as a group, they don't extinguish their rights, title, and claims, and they essentially say, well -- in the Robinson Superior case, We'll come back to you another day; or they make promises that are never fulfilled.


And that's what the Manitoba Métis Federation case was about and that is what the case law is actually showing.


But just because -- and I think it's important to understand the difference between treaty rights and Aboriginal rights.  So they're explained right in that thing, in that basis.  First Nations were there.  They negotiated treaties with them.  Their Aboriginal rights were converted to treaty rights.  That's the distinction.


In areas where treaties were not entered into, those groups still have Aboriginal rights.  And those negotiations are ongoing in the modern-day land-claims agreements in British Columbia, in the north, but -- and it also hasn't happened with the Métis.  That is the whole basis of why the Manitoba Métis Federation spent, you know, 30 years going all the way to the Supreme Court of Canada.


And -- because the assumption is -- and you'll hear this from people -- don't need to do treaties with the Métis.  They don't need agreements.  And what the courts are clearly saying is, no, they have Aboriginal rights as well, and reconciliation just can't happen with two of the three constitutionally recognized Aboriginal peoples.


And what the Manitoba Métis Federation case goes -- and we'll put this more in our written argument -- is they connect the Métis to that narrative.  That same process of reconciliation that the Supreme Court of Canada has repeated again and again and again over the last 30 years for First Nations, they have hooked the Métis into that narrative.


Starting from the royal proclamation, all of the statements from Haida and Taku, and the most recent cases about how reconciliation is required, what they say is it has to apply to the Métis as well.  They were there on the land in the western territories prior to Canada becoming Canada, and reconciliation needs to happen with them as well.


So as you know, the historic treaties were made with First Nations with the exception of the Treaty 3, where there is actually an adhesion, a collective adhesion to it, for the half-breeds.  And that treaty-making ended in 1921.  And then it -- following the Calder case in 1973, where the Nishga in British Columbia went to court and said, there's unfinished business here with us.  You have not extinguished our title, and that begat the modern-day treaty-making process.


And so as you see, these are where that modern-day treaty-making has begun with First Nations and Inuit, and the Métis have been excluded, and -- by and large, although Métis are included in the treaties in the Northwest Territories, as well as one group is actually in treaty negotiations in the Northwest Territories.


But the point is, is that there is unfinished business here with the Métis.  And we want you to understand those rights and claims not as lesser of, oh, all Powley was about was a little bit of harvesting rights.  What Powley is about and what all of this litigation is about is the Métis are on the same trajectory as First Nations and Inuit in this country, and reconciliation needs to happen with them as well.


So more specifically, in Ontario, when Robinson gets dispatched to negotiate the Robinson -- Huron and Robinson Superior treaties, I think it's helpful to understand the history there.


What instigated those treaties -- and this is actually what the Powley case is about -- is that First Nations and half-breeds, i.e., Métis, turned the cannons on the mining company and said, no treaty, no mining.  That was the chant of the day.


Interestingly enough, some things never change in this country.  But the point being is that the First Nations and the Métis were there together, and they asserted their rights, and that's why Robinson got dispatched to come and negotiate those treaties.


And what happened when Robinson got there -- and we've heard -- the Métis have heard this, of some things never change -- I have a mandate to treat with the First Nations.  I have no mandate to deal with you.  I have no -- the Crown has not given me a mandate to deal with your rights.  I'll come back and get you later.


Well, 150 years later the Métis still wait.  But that's the narrative in this area.  And the Powley case is that narrative.  And Mica Bay is the flashpoint that leads to those treaty negotiations.  And the Métis were there, and they were a part of it.


So I think that people need to really actually understand their own history, as well as our collective history, and that the Métis are not some interlopers that are just trying to land here as aliens and assert rights.  They have been here since the time of treaty and before.


And based upon where those rights were established in Powley, the historic Sault Ste. Marie area, the MNO has asserted that there's rights in other areas and that the tests can be met in those other areas, and the Crown, in furtherance of reconciliation, has accommodated those in the short-term, and in areas where there's disputes, i.e., in some of the areas south of Sudbury, there is joint research ongoing in order to validate those claims.


But I want to make the other point that in the Laurin case the Ontario government clearly asserts, We don't have a dispute north of Sudbury.  We know those communities north of Sudbury do have rights and that they would meet the Powley test.


So today what you have is these are the people that still live in this region.  And as President Lipinski indicated, they span from Thunder Bay all the way to Wawa, and it's a dispersed population that doesn't have a land base and it isn't tied to one settlement or location.  And that's why the courts have been recognizing Métis communities as regional communities, as opposed to a dot on the map.


But what we also think in Powley is -- Powley clearly affirms that the Métis in the upper Great Lakes were there, and the facts of history affirm that.  And they also say -- and this goes back to where Métis are and where Métis aren't.  Métis aren't everywhere within this country of where they actually have rights.  Métis were in -- developed in areas where they were -- where the process of ethnogenesis was allowed to occur by virtue of the lack of settlement for periods of time, and so that's why you only see these communities emerging in what we refer to as the historic northwest.


And the Supreme Court of Canada acknowledges this.  They say the inclusion of Métis in section 35 represents Canada's commitment to recognize and value the distinctive Métis cultures which grew up in areas not yet open to colonization.


Also, we've included in our materials for interest, and read if you are, extensive historic reports that have been done on the Métis in this area by well-recognized and reputable researchers, Dr. Skip Wray, who has written "Indians in the Fur Trade"; Gwen Jones, who -- both of those were experts in Powley, as well as Jean Chartrand.


And I think that it's helpful to actually hear some of the evidence that you actually see in this.  This is the chief trader at Michipicoten Post in 1814, John Swanston, and this is what he's writing, and his concern is, is that the treaty's going to be negotiated and the Métis are going to be excluded from it.  And he says:

"At present I am not certain whether the government will acknowledge the rights and claims of the half-breeds to share of the payments to be made for the lands about to be ceded by the Indians of Lake Superior, but should hope they would, as many of them have much juster claims than the Indians.  They have been born and brought up on the land, which is not in the case with many of the Indians, particularly the Sault Chiefs, whose lands are situated in the American territory."


We do not raise that quote in any way to diminish the absolute claims of First Nations, but the point is, is that this is what the historic record in this area shows:  is that there is another group here, and they have traditional territories as well, and they need to be, as President Lipinski indicated, recognized and respected in how you operationalize Ontario government policy.


And I've already talked to you about the duty -- how we think the duty to consult informs your decision, and we'll provide extensive submissions on that in our written submissions that we'll file next week, but we thought that, since we had the opportunity, maps and things are always helpful for the visual.


And I think that it also is helpful -- as, you know, the Ontario Energy Board increasingly is dealing with Aboriginal Peoples across this problem, actively participating within the green energy renaissance or economy that we're building together.  And I think it's important for you to understand who the Métis are and where they are, and how they want to play a role within building that energy economy as well.  Thank you.


MS. CHAPLIN:  Thank you, Mr. Madden.  Thank you very much.  We have no questions for you.  Thank you, President Lipinski, Mr. Madden, Mr. Burgess.


MR. MADDEN:  Thank you.


MR. BURGESS:  Thank you.


MS. CHAPLIN:  Now, Ms. Lea has indicated to me that the Pic River First Nation is ready to proceed today.  I'm saying this as I ask my colleague.


Yes, why don't we -- we'll take a five-minute break to let them set up -- ten.


--- Recess taken at 1:55 p.m.


--- On resuming at 2:03 p.m.


MS. CHAPLIN:  Okay.  I need to speak more authoritatively and ask you each to take your seats, please.
Thank you very much.  We're now continuing with Pic River First Nation.

PRESENTATION BY OJIBWAYS OF THE PIC RIVER FIRST NATION


MS. BRANT:  Thank you, Madam Chair, and thank you, Board members.  We're here on behalf of the Ojibways of the Pic River First Nation.  The chief, Roy Michano, is going to speak first, followed by Byron Leclair.


MS. CHAPLIN:  Thank you very much.


MS. BRANT:  Thank you.

Oral Submissions by Chief Michano:


CHIEF MICHANO:  Good afternoon.  We thank the Ontario Energy Board for the opportunity today to make this oral submission at the traditional territory of Fort William First Nation.


We also would like to welcome and be interested with the new chief from there, who hasn't showed up, but nonetheless, we have a few band members here that we'd like to thank for them being here with us.


Some 300 kilometres down the road is Ojibways of Pic River First Nation, and it's directly in the heart of this East-West Tie.  It has been over 25 years since we began to actively find ways to sustain our community through renewable energy, generating projects and other economic development activities.


We are intimately involved in many traditional resource development projects, including energy, mining, and forestry.  As a result, our community has enjoyed almost zero unemployment in the past decade.


My name is Roy Michano.  I am the chief of the reserve.  I have an Indian name of Makademako, Josho Demamako (ph).  That's a name given to me through an elder, Black Bear and the Chief Brown Bear.  And clearly I'm from the reserve known as Begetikong Anishnabe.  That's what our Anishnabe name is there.


I have been honoured to serve as the Ogemah, or the chief, for the last 36 years, over the past 42 years.  That's half of my lifetime, and I was so honoured by my people to allow me with the privilege of being their Ogemah.


During this time I have seen the nature of government -- the government relations change.  I have borne witness to numerous government policies aimed at supporting First Nations economic development, and I have seen the legal landscape change to ensure consultation and accommodation obligations of the Crown and our undertaking in a meaningful and respectful way.


Prior to 2004, the Haida, the Taku, and the Mikisew trilogy of cases, government policy sought to dispense with our rights and interests through beads and blankets, as I like to say -- that's what I like to say.  It's just beads and blankets.


We have all come a long way since then, particularly in the renewable energy and resource development.  And Ontario has become an international leader in advancing indigenous peoples' interests in these types of projects.


We have strong ties to our lands and waters, and that will be impacted by development contemplated here today.  The East-West Tie will traverse five First Nation communities.


Pic River has an Aboriginal title to claim over much of these lands, and we have been asserting these claims in the court since 1995.


In 2003 we initiated a legal action against Ontario and Canada in the Supreme Court, asserting Aboriginal title.  The Crowns, both federal and provincial, have both agreed to hold a trial based on our claim that we never signed the Robinson Superior treaty.


Aboriginal title is a type of Aboriginal right, but it carries with it a proprietary right to the lands to which it applies.  The proprietary right is so strong that, once successful, the Provinces' ability to disburse or even use Crown lands will be put into question and must meet the test of the infringement on Aboriginal rights.


To the extent of our evidence in court supports our position here today, we are not aware of any other Aboriginal party that has an existing or asserted claim that would trump that of Pic River.


We recognize that communities have overlapping use of territory.  Both the Pic Mobert reserve easterly of us, Pays Platt reserve, westerly, share outlying portions of the territory claimed by Pic River, and both First Nations are partner with us in the East-West Tie Limited Partnership proposed currently before the Board.


Pic River is the only First Nation to have this type of claim ongoing in the projected area.  Our neighbours, Pic Mobert to the east, Pays Platt to the west, have treaty rights in respect to the Crown lands in which these project -- this project relates, and interference with those treaty rights is protected under the Royal Proclamation of 1763, and more recently through the section 35 of the Constitution.


Now, I mention this context not to establish a right to accommodate here today, but because, as the chief of my community and one of the members of the Bamkushwata Limited Partnership, I ask myself, why are we even in the contemplation here for a project that is on our doorsteps?  This project is right on our doorsteps.


Aboriginal participation as a policy was put in place to incentive collaboration by First Nations such as Bamkushwata limited partner with industry.  We have now done this, and take pride in the fact that we have been proactive and have gone as far as to become a transmitter through our Bamkushwata Limited Partnership.  


Bamkushwata means, in Ojibway, "let's paddle this boat together".


Others have not been active and are sitting on the sidelines waiting for a transmitter to be designated, with the goal to seek a partnership with a party awarded the designation.  We think that this approach does not take into consideration the tough job that the Board has here today, which is to demonstrate that it has asserted costs and timely delivery on behalf of the ratepayers of Ontario.


They are even using Aboriginal consultation obligations as a means to justify that uncertainty and trying to shape the assessment of Aboriginal participation criteria as an exercise in the future consultation and accommodation.


Our reference to Aboriginal title and treaty rights of our partners is not to suggest for the purpose of having a discussion about accommodation, but it is to show two things:


First, we on our own meet the definition of Aboriginal title.  The other owners of Bamkushwata Limited also meet that definition of Aboriginal title.  Together, our Aboriginal participation is complete and sufficiently certain for the decision that the Board needs to make in this process.

Second, the background puts us in a most compelling position for providing input into the consultation plans, carrying out consultation with our members and all those who may be impacted, saving costs and implementing and ensuring timely delivery, because we have a plan for consultation that will be mutually respectful to all parties who will assert an interest in this project.

Bamkushwata First Nations are a shining example of Aboriginal participation in action.  The Minister's letter that is guiding the Aboriginal participation criteria for this process is to meet in the project that we are involved in.  We will continue to commit ourselves to our involvement of implementation in this Aboriginal consultation plan that meet legal requirements today and those that may arise in the future.

I will now call on Byron Leclair, our director of energy projects, to complete the balance of our oral presentation.  Thank you kindly.

MS. CHAPLIN:  Thank you, Chief Michano.

CHIEF MICHANO:  You're welcome.
Oral Submissions by Mr. Leclair:


MR. LECLAIR:  Thank you, chief.  Thank you, Board Members, for your time here today.

Aboriginal participation is not a new concept to Pic River.  However, Aboriginal participation models become more complicated when part of a competitive process, and evaluators are asked to compare one model to another.

In this designation proceeding, the Aboriginal participation model is even more confusing due to the fact that six transmitters are competing for a single spot, and must provide a separate Aboriginal consultation plan and Aboriginal participation plan as part of our proposal.

There have been transmitters here, intervenors here today, that have blurred the line between Aboriginal participation and Aboriginal consultation.  It is for this reason we thought it would be helpful to unpack the concepts of Aboriginal participation and Aboriginal consultation for the Board.

In our submission before you today, we will talk about Pic River's interests in the project lands, and why our interest is particularly important in the Board's assessment of cost-effectiveness and timely delivery.

The Board has chosen to evaluate Aboriginal participation separately and distinctly from Aboriginal consultation and accommodation.  This is fundamentally a correct approach.

The Board must review each Aboriginal participation plan and assess whether that plan is practical, achievable, conforms with government policy, and is best suited to protect the interests of consumers with respect to prices and promote cost-effectiveness in transmission.

Other transmitters and intervenors suggest that Aboriginal participation must include every nation on the Crown's consultation list.  Consultation arising out of section 35 of the Constitution may lead to accommodation with some of these nations, but this cannot be determined at that stage.

Consultation is not participation, and plans that suggest that participation must include all Aboriginal communities in aspects of the project may be viewed as overly prescriptive, contrary to sound commercial practice, and, frankly, impossible to implement.

Aboriginal participation is meant to promote commerciality for Aboriginal people, so that communities can create independent, self-sustaining, non-governmental sources of revenues.

We do not live in municipalities; we come from First Nations.  In First Nations, we have community infrastructure, we have housing, we have schools that must be maintained, that must be funded and current government funding doesn't allow for us to maintain at a hundred percent.  We are out there as market participants generating our own profits, generating our own revenues, so that we can keep the doors to our schools open.

I sometimes talk about an example in Pic River; the difference between funding a student going school in Marathon versus a student going to school on the reserve is about fifty percent, so that the school in Marathon receives twice the amount of funding as we do for our students in Pic River.

And to that, I often joke that we can only receive two messages from that disparity in funding:  either our children are worth half as much as those children in Marathon, or we are twice the managers, so –


[Laughter]


However, it is separate and distinct -- Aboriginal participation is separate and distinct from Aboriginal consultation, which flows from the Crown's obligations under section 35 of the Canadian Constitution.

There is also no legal basis to enforce the request that section 35 rights entitle any First Nation, any Métis community or Inuit community, to an equity arrangement based upon the mere triggering of a duty to consult.

This is an inappropriate and inaccurate interpretation and could have sweeping consequences, with negative impacts to all commercial development, not just this designation proceeding.

To decide that Aboriginal participation must include all First Nations, Métis and Inuit communities would be for the Board to create new law.

To summarize, there are two points that we would like to make in this oral presentation today.

Our first point is that Aboriginal participation and Aboriginal consultation and accommodation must be considered on the basis of how they will positively impact cost reliability to customers, and government policy on renewable energy.

Secondly, that the Board must not impose contractual relationships upon transmitters.  Neither policy nor law requires this.

First, some history regarding our involvement in this project.  The Pic River First Nation has taken part in Ontario's long-term energy plan initiative through the Province’s consultation process.  Before that, Pic River engaged in the province in the IPSP initiatives, going so far as to make written submissions to the Ontario Energy Board with the Chiefs of Ontario Office.

Through these planning exercises, and through our own experiences in negotiating interconnection agreements with our planned new energy projects, we quickly learned the difficulty of interconnection of new generating assets in Ontario.

It appeared to us that new investment in transmission assets in Ontario was going to be required to support new development in our region.

Even before this period, the Pic River First Nation was a participant in the Ontario-Manitoba interconnection projects which sought to build a high-voltage DC transmission line from northern Manitoba across Ontario.

Our knowledge of Ontario's need for new transmission is based upon a very long history in participating in planning and proposal for new investment.  It is not accidental.

It was the recognition of this substantial economic development opportunity, represented by the East-West Tie project, that we decided to prepare ourselves to provide Ontario ratepayers with an alternative to a Hydro One sole- sourced solution, where Ontario ratepayers might benefit from a competitive alternative and First Nations could benefit from this tremendous opportunity.

In organizing and positioning ourselves in a manner that we could effectively respond to this anticipated opportunity, Pic River formed a partnership with five other First Nations that might be directly impacted by a new transmission project between Wawa and Thunder Bay.

Through the -- though the East-West Tie project is not a new concept, it has been on the planning Board for many years.

The notion that First Nations could build, own, and operate such a large-scale transmission project as an alternative to a HONI-led initiative was an innovative approach to transmission development.

The six First Nations of Bamkushwata are those First Nations that are located in the study area between Thunder Bay and Wawa.  We believe Bamkushwata represents the gold standard of Aboriginal self-determination, co-operating in a private partnership for public infrastructure projects.

Never before has Ontario seen an example of First Nations working together, proposing to build and form a partnership on the basis of commercial interest and strategic thinking.

The Bamkushwata partnership is the product of years of Aboriginal participation policy in action, and successful community capacity-building.

It is our submission to the Board that its approach to evaluating Aboriginal participation should be consistent with other provincial programs already in place that consider Aboriginal participation as part of their evaluation criteria.

Programs such as the FIT program allow for Aboriginal participation that is self-defined by proponents seeking to do business in traditional territories.

Aboriginal communities, along with their commercial partners, working through negotiations, will inevitably conclude ownership structures and partnership models that are achievable.

The alternative is to have corporations and governments prescribe what that relationship ought to be between communities and resource development projects.  However, society has rejected this model for quite some time now.

There is no precedent for government, a court, or a tribunal to require or force a party to enter into a partnership with Aboriginal communities.

So how does the East-West Tie LP proposal differ -- how is the East-West Tie LP proposal different from other proposals, and how do these differences work in the benefit of ratepayers?

As a partner in Bamkushwata, Pic River negotiated our position in this project.  It is our sovereign expression of our interest in this partnership, self-determination, if you will, as is the other communities represented in Bamkushwata.

Beyond the Bamkushwata Limited Partnership, Pic River played a significant role in negotiating the East-West Tie LP agreement, ensuring our interests were advanced in the overall partnership.

As the East-West Tie LP and the Bamkushwata LP ownership structures have already been negotiated, certainty with respect to Aboriginal participation is brought to the table, and a substantial element of risk and a potential cost escalator to the project has already been dealt with in the East-West Tie LP proposed model.

Each other proposal only contemplates an arrangement at this point.  None of the other proposals can speak to similarly advanced commercial agreements.

So a very serious question the Board should be asking itself is:  What happens to the project if none of the other proponents' arrangements can -- if none of the other proponents can conclude commercial negotiations on the basis of -- which they propose?  Would Aboriginal communities such as the Pic River First Nation accept a 20 percent cap on ownership?  Would Aboriginal communities accept no role in the management and control of the very companies that they own?  Would the directly affected First Nations accept an equal but not equitable interest in a project wherein First Nations with no territorial ties are given the same level of participation as those communities that are directly affected?

These are examples of very difficult issues that would be at the heart of negotiations any other proponent and -- any other proponent -- at the heart of negotiations between any other proponent and Aboriginal communities, and a successful outcome would not be guaranteed.

Ontario's approach to Aboriginal participation has been to establish a general criteria that allows the market to preserve the freedom to contract while promoting Aboriginal economic independence and sustainability.

For example, the FIT program creates incentives for Aboriginal partnerships through the use of Aboriginal adders and PPA agreements.  These incentives can be adjusted and increased, but they never become tantamount to forcing parties to contract with each other.

There is still a competitive aspect to this approach, and in large-scale infrastructure projects competition can result in greater efficiencies and savings for the ratepayer.  However, using competition models will inevitably result in winners and losers, as choices have to be made.

Has the Pic River First Nation ever lost out on a competition for resource projects in our traditional territory?  Most certainly we have.  Pic River competed for the right to develop the Steel River hydro project, a project that was awarded to Axor for development.

Pic River competed for rights to develop upstream hydro potential on the White River system, projects that were awarded to the Pic Mobert First Nation.

In either instance, Pic River's position was never one that every Aboriginal interest had to be accommodated in these developments.  This type of Utopian approach to resource development projects in Ontario would stifle new development, would increase costs, and undermine investment certainty.  Projects would never be built.  It is an approach that this -- that should be avoided in this designation proceeding as well.

I'd like to talk about consultation now, and posit for the Board that the transmitters' and intervenors' proposals, who believe that all communities must be treated exactly the same in Aboriginal participation and consultation and accommodation only have the appearance of fairness, and are profoundly wrong in their understanding of the law as it relates to the Crown's obligations to consultation.

There are instances in consultation processes where current jurisprudence requires the Crown to treat communities differently.

Consultation allows potential impacts to section 35 rights to be identified.  Based upon this assessment, proponents and affected parties may enter into impact benefit agreements, but accommodations do not get negotiated by the mere assertion of those section 35 rights.

Several factors need to be considered in negotiating accommodation agreements, such as:  What is the community's strength of claim to the territory?  What is the nature of the activity being impacted?  And are there reasonable alternatives to the development to mitigate these impacts?  This process takes time, and will be ongoing throughout the development of the project and beyond.

It is a misstatement of law that every community is required to have the same degree of accommodation as every other community.  Where no treaty or Aboriginal right exists, no impact can exist sufficient to merit accommodation.

This is especially true for extra-territorial communities, communities outside the Robinson Superior treaty area, and the location of the proposed East-West Tie project.

It is with the greatest amount of respect for these rights that these communities have in their own territories that I would remind the Board of Chief Roy Michano's January the 27th, 2012 letter to this Board requesting clarification of the Aboriginal communities required to be consulted within this process.

At the heart of the criticism that East-West Tie LP proposal has discriminated against other communities is the consultation list.  However, this list only identifies those communities the Crown wishes to be consulted with.

As incorrect as that list is, it is not a directive with respect to participation.  To make the argument that East-West Tie LP ownership structure is discriminatory because it does not include all of the communities identified on this list is a flawed position.

First, the list is for the purposes of consultation.  An outcome to a properly constructed consultation framework will be the determination of the strength of consultation in identification of impacts which will lead into accommodation agreements for these impacts.

Suggesting that ownership as part of accommodation is required at this time is to predict the outcome of a consultation process that has yet to occur.

Starting -- stating that ownership is a requirement of consultation and accommodation reveals to us a lack of understanding of current law in Canada.  It may be that many of the communities listed on the -- many of the communities listed have a very weak claim and will be impacted minimally, if at all.  In these cases their community is only entitled to notice of the project, and not deeper consultation or accommodation.

The emphasis at this stage of the designation proceeding should be on the evaluation of the consultation plans before the Board, not the assumed accommodation required.

Pic River has done a lot to ensure the East-West Tie LP's consultation plan is an informed plan.  We have reviewed the plan, along with our Bamkushwata partners.  We have ensured that the plan is adaptable, and we have insisted that the plan is not in its final form, as other communities, such as the Métis, will be invited to help shape the consultation plan to ensure that a robust and comprehensive approach to consultation is undertaken.

In providing input into the EWT LP Aboriginal consultation plan, Pic River has relied upon its own consultation protocol.  We adopted a Pic River First Nation consultation and accommodation law in 2008, which sets out a framework for building relations of mutual understanding and trust.

We believe an Aboriginal consultation plan must demonstrate both structure and clear intent.

Our goal is to promote mutual respect and understanding, and to support our goal of establishing decision-making systems that allow for co-management and protection of our resources.

Businesses come, businesses will go.  But Pic River First Nation will always be here.

Now, one thing to make clear is what our consultation protocol does not say.  It does not prescribe outcomes before processes take place.  For instance, it does not require Pic River equity and resource development projects occurring in our territory.

This has not precluded us in asking for equity, but it has never been a requirement.  For example, we are currently involved in an environmental assessment to review a major mining proposal, an open-pit mine just north of our reserve, and through -- though our negotiating team asked for an equity stake in the mine, it was not granted.

This did not have the effect of killing the project, and we are still working with the proponent to complete their EA.

To reiterate, Pic River's consultation protocol does not ask for equity.  Our consultation protocol is about a mutual and interactive process.  Our consultation protocol sets out governing principles, so that proponents can read the consultation protocol and get a sense of our values and our beliefs.

Our consultation protocol also sets out what Pic River has to offer.  Our people offer a rich history and understanding of our lands and waters.  This knowledge, or traditional ecological knowledge, represents our way of life and how our people use the lands through the different seasons.

The goal of our consultation protocol is to provide a framework for proponents to access knowledge, understand the nature and extent of impacts for their projects – that their projects will have on our people, and ultimately to use this knowledge in facilitating their planning function, and help mitigate or minimize the degree of impact.

It is a give-and-take process between community and proponent.  This approach is consistent with law.

Again, our consultation protocol is not about a business outcome, or about solidifying an equity partnership just because the consultation obligation has been triggered for Pic River.

Further, proponents cannot simply provide equity as a means to avoid or shorten Aboriginal consultation.  Equating Aboriginal participation with Aboriginal consultation is extremely dangerous, and can lead to challenges, misunderstandings, and a failure to carry out Aboriginal consultation adequately or properly.

The Board should not be persuaded to evaluate Aboriginal participation based upon Aboriginal consultation and accommodation obligations.  The Board is not required today to discharge the duty to consult at this point of the process and, as such, should not consider the concept of accommodation as it evaluates the Aboriginal participation and Aboriginal consultation plans.

Consultation will be carried out at a later date and so, too, will accommodation.

The Board's objective in this hearing is to evaluate how aspects of the applicants' submissions before the Board address its focussed objectives for this Phase II process.

The Board has already demonstrated an understanding of this by including Aboriginal participation and Aboriginal consultation as separate criteria in this designation process.

The question before the Board should be simply regarding Aboriginal participation:  Does applicant propose Aboriginal participation, yes or no?  And what weight should be given to the nature of the Aboriginal participation from the perspective of cost and reliability to the customers?  Can the plan be accomplished and implemented, and at what cost?

Regarding Aboriginal consultation and accommodation:  Does the applicant propose Aboriginal consultation, yes or no?  And then to proceed on to assessing:  What are the certain aspects of the consultation plan that will contribute to cost, timing and reliability to customers?

It is Pic River's submission that because the Board has chosen to evaluate Aboriginal participation and Aboriginal consultation as separate criteria, and in that criteria the Board has not prescribed a formula for Aboriginal participation, the only job of the Board in this phase is to assess Aboriginal participation as it conforms to the Minister's March 29, 2011, letter on the basis of how it contributes to cost, timing, reliability to customers, and that is it.

I want to talk a little bit about discrimination.  I want to comment a bit further on some of the arguments that we've heard from transmitters and intervenors that Pic River, its partner First Nations of Bamkushwata, and EWT LP Partnership have discriminated against other Aboriginal participants in this process.

I'd like to offer another perspective.  And I wish to be clear; I'm not speaking to this matter as an EWT LP representative.  However, I want to address this matter directly as an Aboriginal person who lives with discrimination on a daily basis, and a representative of Pic River who has had a direct hand in forming the Bamkushwata Limited Partnership and the EWT LP.

To begin with, I would ask the Board to consider the following question:  Are First Nations to be considered Aboriginal pursuant to section 35 of the Constitution Act 1982?

Our position before the Board is that Pic River meets the Constitutional definition of Aboriginal Peoples unto ourselves.

Our status as Aboriginal citizens of Canada is not predicated on our standing with Métis or Inuit and, in that context, the EWT LP proposal meets the expectations expressed by the Honourable Brad Duguid in his March 29, 2011, correspondence to the Board, wherein he stated:
"I would expect that the weighting of decision criteria in the Board's designation proceeding take into account the significance of Aboriginal participation."

Though some of the other intervenors may be disappointed with our approach to this designation criteria, the proposal nevertheless meets the criteria with respect to Aboriginal participation.


Both Bamkushwata LP and EWT LP are private commercial relationships between parties who are acting independently, have come together to pursue a common goal in developing and constructing the EWT project.

Nothing in our determination of who we, who Pic River does business with, the terms on which that enterprise is undertaken, or the very private nature of our commercial enterprises should be construed as discriminatory.

Every potentially affected Aboriginal community identified by the Crown had the same opportunity to organize in a similar fashion that Pic River did, respond to this process competitively, and have their proposals judged based upon the filing criteria set out by the Board.

Some did, like the Pic River First Nation, the communities of Bamkushwata, and CNPI.  Others did not.

Additionally, every transmitter responding to this designation process had the very same opportunity to reach out to the Aboriginal communities and establish the same forms of partnership represented by EWT LP.

That six First Nations along the north shore of Lake Superior could recognize the strategic opportunity of EWT during the IPSP process and subsequent planning initiatives, and organize themselves accordingly, is evidence of sound strategic thinking, not discrimination.

Equally important to us was our decision to enter into binding and exclusive negotiations with our First Nation partners and Great Lakes Power.  Committing to these negotiations, I believe, was demonstrative of Pic River's desire to negotiate in good faith with Great Lakes Power and the other First Nations.

It was important for Pic River to know that our First Nation partners were negotiating only with us, and together we were only negotiating with Great Lakes Power.

One common purpose, one common goal.

As industry partners -- participants, our credibility is singularly important to Pic River, and we have never taken the position with a partner where we would ask for a commitment from them, while at the same time negotiating with others.

In EWT LP, Pic River is satisfied that our role in the corporation, our participation in management and control, and the acknowledgement by our partners that we're truly equal in this company.

This is not token participation.  And important decisions regarding this project require agreement of the three constituent partners.

In other words, the Aboriginal partner cannot be overruled by a majority in the event of disagreement.


By comparison, I would draw the Board's attention to the other proposals that do not give consideration to Aboriginal corporate governance, management, or control.  This level of participation is not evident in the other proposals, all of which cap Aboriginal ownership and control.  There is a certain degree of irony in listening to the transmitters critiquing EWT LP on the basis of discrimination.

Furthermore, it is our belief that MNO has read into the Ontario long-term energy plans things that are simply not there.  To be clear, the long-term energy plan states for new transmission projects:

"There are a number of ways for which First Nations and Métis communities could participate in transmission projects.  Where a new transmission line crosses the traditional territories of Aboriginal communities, Ontario will expect opportunities to be explored to provide jobs, training, and skills; provide further Aboriginal employment; enable Aboriginal participation in the procurement of supplies and contractor services."

But really, what is committed here?  Ontario's commitment is "to explore training, employment, and procurement".  However, in the E.W.T. participation model, Pic River has insisted that EWT LP commit to these policy objectives in its submission, not just to Bamkushwata, but for all Aboriginals, including the Métis.

The opportunity, we believe, is substantial, and that E.W.T.'s approach is categorically not discriminatory.  Nowhere in these exploratory objectives is ownership or equity even mentioned.

On the matter of partnerships, Ontario's long-term energy plan states the following:

"Ontario will encourage transmission companies to enter into partnerships with Aboriginal communities where commercially feasible and where those communities have expressed interest."

And this is not a commitment of ownership or equity either.  Encouraging partnerships does not have the same force and effect as requiring partnerships.

In addition, partnerships can mean many things, up to and including ownership, none of which are directed by the long-term energy plan.  Therefore, if nothing in the Minister's letter requires Aboriginal ownership, and the long-term energy plan does not require the same, how does EWT LP attract the criticism levied against it that its participation model is discriminatory?

Pic River has done much to ensure that interested communities are able to participate, that work will be done to assess and pre-qualify Aboriginal companies, and that opportunities are made available to those interested.

It appears that in a project where so much is uncertain, that such criticism against the E.W.T. project - EWT LP proposal is unwarranted.

So it seems like a very long and winding road for us to end up here.  We've been discussing this project for seemingly decades.  But I'd like to summarize our oral position -- oral submission once again.

Aboriginal participation is a separate criteria and should be evaluated based upon its conformity to the Minister's letter, the long-term energy plan, and how the proposals reach this criteria in varying ways.

In assessing Aboriginal participation, transmitters and Aboriginal communities must be permitted to exercise freedom to contract, and the long-term energy plan supports this.

Aboriginal participation must exemplify government policy by promoting commerciality for First Nations and Métis.  Gone are the days of prescriptive treatment, and we are independent Nations and should have freedom to contract.

Aboriginal consultation must be robust, adaptable, and those plans that have input from Aboriginal communities today will lead to costs and time-savings down the road.

Impacts to Aboriginal and treaty rights cannot be known until consultation is undertaken, and Pic River has an asserted Aboriginal title claim.  Our partners have treaty rights, but this should only be significant to the extent that our involvement contributes to effective and timely delivery.

Pic River First Nation and its partner First Nations and the EWT LP have not discriminated against any of the participants in these proceedings.  The EWT LP proposal is Pic River's self-defined interest in this project.

No one has dictated to Pic River the terms of our involvement.  We stand with our partners and are confident on the merits of our proposal that we'll carry the day.

Thank you again, Board members, for your attention given to our submission.  We understand that this process is a complicated undertaking.  However, the purpose of ensuring a reliable source of electricity to northwestern Ontario makes the work here today necessary.

We wish the Board every success throughout this endeavour.  Meegwetch.

MR. ELSAYED:  My question is related to the -- your main point, the distinction that you're making between participation and consultation.

In your opinion, what do you think are the main factors that should determine the level of participation in a project like this, Aboriginal participation?

MR. LECLAIR:  I think that one of the elements of the freedom to contract is freedom to allow the market to make that determination itself.

The market will invariably come up with solutions that suit all of the players involved.  So it would be difficult for me to say what an ideal participation arrangement would be at this point in time, without understanding, you know, where is the interest of the Aboriginal -- for example, I'm just speaking from an Aboriginal perspective -- what is the interest of the First Nation to own?  What is the interest of the First Nation to secure business to business or employment or all of the other opportunities that arrive from a project of this nature?

So I think that the market should be left to come up with its own solutions and bring those solutions to the Board in the form of partnerships.

MS. CHAPLIN:  Thank you very much.  Thank you very much, Mr. Leclair.

I believe that concludes our proceeding for today.  We will begin tomorrow at 9:15 with the Nishnabi Aski Nation.

MS. LEA:  Actually, I think it's --


MS. CHAPLIN:  It's going to be the Coalition?

MS. LEA:  Yes.  Sorry, my understanding is that Mr. Melchiorre will begin with his presentation, and Mr. Cunningham will follow.

MS. CHAPLIN:  Ah.  Thank you very much.  All right.  We'll see you at 9:15 tomorrow.  Thank you very much.

--- Whereupon the hearing adjourned at 2:51 p.m.
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