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May 7,2013

Via facsimile transmission: (416) 440-7656

The Board:
Ontario EnergY Board
P.0. Box 2319,27tn flool
2300 Yonge Street
Toronto, ON M4P 1E4
ATTENTION: Board Secretary

RE: File No. EB-2013-OOl5 Mclean's Mg-untain Wind Limited

þän.ttr,¡p- Àppication for a Feedln-Tariff Program. Electricity

êãï"ãt¡ãri Licånce and the Decision on Oral Hear¡ng and Procedural

Order No.1 dated 26,2013

ln reference to the above noted application for approval of a Feed-in-Tariff
prooram electr¡c¡tv generation rcênce, we have been asked by the

iniilirää¡r""s üñcËoå-in¿¡an Reserve to represent their interests in relation

to rvt"l."n,s 
-tvlountâ¡n Wind Limited Partnership's Application- for a. Feed-in-

ãr',ff t;gãm Èiéár¡ciV Generation Licence' (File No' EB-2013-0015)

Asyouareaware,McLean'sMountainWindLimitedPartnership
f"Mclean's") filed an application with the Ontario Energy Board ("Board')

àåtáì ãlráw ä,àoñ Lnder section 60 of the ontario Enerøu-891ø-!9!,

;göã ;"ki;d an'electric¡ry generat¡on ticence as a Feed-tn-Tariff (*FlT)

Program ParticiPant.

On February 26,2013, the Wikwemikong.Unc€ded lndian Reserve No' 26

eW¡hr"rif.áng"j, tnrougfr Chief Duke peitier, filed a request w*h the B_oard

ìoi an oral nea-ríng. WiÈwemikong asked for.an oral hearing so that its Band

tlìLrnU"*, partiéuiarly elders of tñe communiÇ might have the opportunity to

orovideoralevidencetotheBoardonhowtheybelievetheMclean,sProject
ã;î'ñ th. sãntin! ot the electricity generation licence might potentially

ili;"ö;'-; i"i.,f"re 
-*¡th the exercisé óf tne¡r aborisinal or trealy rishts.

Wit *ätikong also raised the issue of the adequacy of consultation in the

request of February 26,2013-

on April 26,2o1g, the ontario Energy Board (,.Board') issueda Decisionon

the Oral Hearing Request and also issued Procedural Order No' 1 ' ln that

óJc¡iion, the Éoard ordered that if Wikwemikong wished 
, 
to,, T"ry .3

submission in accordance with the scope of the proceeding' it shall clo so. oy

f¡lñö il" ;rbrË;ìõn with the Board in writing, and serving it on all other

parties, bY MaY 3,2013.
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By letter dated May 3, 2013, we notified il." B?3ld Secretary of the Ontario' Energy

Board that WitwemrKong iåãäéI"Aãit¡"nal time to p.rovide the written submissions ând

compty with tne oroer.anå úä'th";;; tne earrieåiãpfortunity to notifv the Board of

this difficultv in comptyrng *iinì'rtË iit" trame imposeJty tne eoã'o'" order as required

ti n,jiËïôä ;tiñ. ir'ú1.ã or Practice and Procedure'

ln the April 26,zI13'Ontario Energy Board's,q3"i:j?n on the Oral Hearing Request and

procedural order No. r, ,n.-eluiå"J"nvassed. the issue of duty to consult and the scope

of the Board,s au*rority ìJä;¡ the ade_quacy of conéurtation. lt reaching the

conclusion it did, it ,"ri"i-o'i-inã V"rrot rati power Limited Partnership Leave to

Construct proceeding teelZööS-ô12óiuio tftt ncH Limited Partnership and AbiBow

Canada lnc.'s combined' i;;"; Éendment proceeding (EB-2011-00ô5/EB-2011-

0068). ln the ACH/AbiBow;';i;1";, th. Board stated that "there must be a clear nexus

between the matrer u"toåìñã'Ëãäld'iì.. t|.* ap,¡ications the Board is beins asked to

approve) and rhe 
"ir"r.=iu,ìåJliîndi"L 

t" ürä'tpoiììur"l duty to consult." The Board

in rhe AcH/Ao¡so* 0""ìIiåîïËnï å" 
-t" 

descrì'ue ttre iimitèa nature of a licence

application proceeding unã'Ju""i¡u"a the parameters of the jurisdiction conferred by the

Acf as follows:

*section 57 of the Act requires erectricity generators to be ricensed by the Board' The

ricence itserf does ritile .iiåî;;t#iätne t¡Tnsee to generate erectricity for the

tndeoendent Etectr¡city öË;ä"óät"i-({esO'r adminiJtered markets, purchase

"i:;iåü"ïil'"trìä- 
ìtsä-ãårin-¡5i.'.0 market, 

'and sell electricitv to the lESo

administêred market."

ourclientisrespectfullyoftheviewthatthereisinfactiSanexusbetweenthegranting
of a license to generatä ;dü;ìty' ;¡icrr is. a matter before the Board and the

circumstances giving rise tol'ñ;ipoéåiUlél duty to consult' ln 2010' the Supreme Court

of canada considered ti. jäãpË-""d nåtr"j u the regar duty of consurtat¡on in the

context of decisions r"å" ¡v Ä¿.inistrative boards geñerally ín the Beckman v' Little

salmon First Nation ;;.'""ã';äËJ iãneratty, ih"t de"i=ion. makers (including

decisions made by Ü," õñt"iä-Enèìòv eó"rol .aie required.to. take into account the

impac{ of allowing uppn-"u[oni to õ1o"""a wittrout òonsidering the concerns and

interests of members ot'ÞìËì Ñàtions. The court.went on to say tñat the c.oncerns and

interests could not o" t.run-iiià-å""oìnt unless the First Nation was consulted as to the

nature and extent of ¡t"'ã""äi^t Áoded to the reqular administrative law duties that

appty to Boards generalty-, ;;'il;;Jão- t"!"r burd-en on the ontario Energv Board to

"Ëñ,ifi 
trc tto"ou"r of the órown in its dealings with all First Nations'

lnotherwords,Whatourclientissayingisthatnotwithstandingthelimitedjurisdic{ion
conferred by sec-¡on si;f th; À;,;îiliË ¡="u. of whether or nõt there ¡s a lesal duty of

consultation owed to r¡r"t Ñ"ti""J, there is always a legal duty of consultation owed by

decision makers who prö;îöäli"én""" (includini elearicity generation licences)

2
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that have the potential to interfere w¡th or ¡nfringe the aboriginal and treaty rights of First

Nations and rhis AuV ¡"'ïï'önOãa in uî.anei *r"-nA provides for adequate

consultation or not, but tirtË' Ìrt'auty is grounded in upholding the honour of the

Grown.

our client filed an ac{ion against canada and ontario in part, for breaches of promises

made in rhe Bond ¡1""0'äåiìiä'iãä0. rnéi *ant ân opportunitv to share these

concerns with rhe eo"r¿ 
"nå';u!ï" 

ãlxing fo,' an orat ñearing iå io provide 
.an 

opportunity

for communiÇ "roer" 
to""'rìä;-iiil ñistorical. underËtanding of the aboriginal

perspective of tne purposå 
"îo 

iñttiiä fltt eono.Hããd treatv ol lgso' The elders of

the community are more ;o;ä;l;'=pe-xing in tneìi own Anishinaabe language and

cân exoress v¡ews aboutîi;ffiì;fiJí;à"i"tan¿inq of the aboriginal perspective or

the purpose and intent 
"f 

th;'b;; H;ãd rr""ty ot reãO and how thâ project poten¡aly

interferes with the 
"*"r",*1lirr" 

guárantees-set out in that treaty more comfortably'

orallY.

W¡threspect,theelectricitygenerationlicenceitselfdoesmorethan..littlemorethan
authorize the ricensee tJ'ä"';ä;ì""ti¡"itv for the lndependent Electricity svstem

operaror ..,tESo,) "onii"ìIiåìåä- 
Ããr-r"iË,' purchase eiec{ricitv from the IESO

administered market, 
"ni"=Jr'i"rJaric¡tv 

_iothe'reso administered market." lt is main

license granted uy a eoårliháij";üfy the construction of all other related elec{ricity

generation related infrastruc{ure'

Tosuggestthatsimplygrantingtheeleclricitygenerationlicenceinandofitselfwould
nor raise any consu*aiiJ"'-r"ÌlüiréÃ"r*" o'.. ìn.t section 57 of the Acf l¡m¡ts the

¡,irilåt¡ã"itirré-eoard in |'.rai''ån to the question of the adequacv of consultation does

e orâve iniustice to tn" priõo"" ånd intent of incorporating the protect¡ons afforded to

;bäd;;ii;õre ¡n Àection's5 orthe constitution Act' 1e82'

SincerelY,

WEAVER SIMMONS LLP

R. Martin BaYer
RMB/py

Cc: Sushil Samant, Mclean's Mountain Wind Limited

óõi¡t" orf. Peltier' Wikwemikong Unceded lndian Reserve


