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  NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING


Friday, May 16, 2008


--- Upon commencing at 9:06 a.m.

     MR. KAISER:  Please be seated.

     The Board is sitting today -- are we on the air?  Is that on?

     The Board is sitting today in connection with a notice of motion that was filed with the Board on April 8th of this year by the Association of Major Power Consumers of Ontario, known as AMPCO.  That motion related to the decision of this Board issued on March 19th with respect to Oshawa Public Utilities Commission.

     The motion by AMPCO seeks an order reviewing and directing a rehearing of a portion of that Oshawa decision that allocated costs for the distribution of services between the customers of Oshawa PUC, and specifically the revenue-to-cost ratios approved by the Board that related to 2008, 2009, 2010.

     The applicant also sought an order that the rehearing of this decision -- that's the March 19th decision -- be held in conjunction or combined with the revenue-to-cost-ratio portion of the hearing regarding the application that's currently before the Board with respect to Hydro One distribution rates -- that's EB-2007-0681 -- and such further and other orders that the moving party requests and the Board considers appropriate, and I'll deal with that in a moment.

     The Board did issue a decision and Procedural Order in this matter on May 2nd, and in that decision found that the applicant had met the threshold test usually applied by the Board in these types of proceedings, and accordingly the matter would be heard on its merits, and set today's date for that hearing.

     With respect to the request that the matter be dealt with as part of the Hydro One distribution rates case, the Board denied that application for the reasons set out in the decision.

     The applicant has also modified or amplified the relief that it's seeking, and that's set out in paragraph 44 of the applicant's written submissions.  And it is now seeking -- and Mr. Vegh will correct me if I have this wrong -- it is asking the Board to set aside the decision of the Panel in the Oshawa case and replace it with an order that includes the following requirements:  Number one, that Oshawa's PUC revenue-to-cost ratios used for setting rates for 2008 be set at unity; secondly, that if Oshawa PUC can demonstrate that for some rate classes it is not practically possible to achieve unity, then Oshawa shall identify the date or other requirements necessary to achieve unity for these classes and collect and file this information with the Board, so that the Board may rely upon it to set rates based upon unity for 2009; and thirdly, if, for whatever reason and whatever period, the Board determines that the revenue-to-cost ratio of unity should be transitioned to the benefit of customer classes that would otherwise experience rate shock, then Oshawa can phase in any rate adjustment, provided that underrecovery from a customer class is ultimately collected from that customer class over time, and not from other classes of customers.

     Anything else you're looking for, Mr. Vegh?


MR. VEGH:  No, thank you, sir.

     MR. KAISER:  All right.  Thank you.


Can we have the appearances, please?


APPEARANCES:
     MR. VEGH:  Good morning, Mr. Chair, Ms. Spoel, Mr. Rupert.  My name is George Vegh.  I'm here on behalf of the moving party, AMPCO.  I'm joined by the president of AMPCO, Mr. Adam White, and by Ms. Shelley Grice of AMPCO as well.

     MR. KAISER:  Thank you.

     MR. TAYLOR:  Good morning, Mr. Chair, Panel.  Is that better?  Good morning, Mr. Chair, Panel.  My name is Andrew Taylor, counsel for Oshawa PUC Networks.  With me today is, from Oshawa PUC Networks, is Vivian Leppard, Atul Mahajan, and Mike Chase.

     MR. KAISER:  Thank you, Mr. Taylor.

     MR. MONDROW:  Good morning, Mr. Chair.  Ian Mondrow, good morning, Panel members, here for Rogers Cable Communications Inc.

     MR. KAISER:  Mr. Mondrow.

     MR. BUONAGURO:  Good morning.  Michael Buonaguro for the Vulnerable Energy Consumers Coalition.

     MR. KAISER:  Mr. Buonaguro.


MS. FRIEDMAN:  Good morning, Kelly Friedman for the EDA, and with me is Maurice Tucci.

     MR. KAISER:  Thank you.

     MR. WARREN:  Robert Warren for the Consumers Council of Canada.

     MR. KAISER:  Thank you, Mr. Warren.

     MR. RUEST:  Alexandre Ruest, OEB Staff.

     MR. KAISER:  Thank you.


Mr. Vegh, we'll hear from you first, followed by -- sorry.

     MS. COCHRANE:  Sorry, thank you, Mr. Chair.  Ljuba Cochrane for Board Staff.

     MR. KAISER:  Thank you.


Mr. Vegh, we'll hear from you first, followed by any parties supporting you, then we'll hear from parties opposing, and then we'll give you an opportunity in reply.  Is that satisfactory?

     MR. VEGH:  Sorry, sir.  I thought from the Procedural Order I was just going to do reply submissions today, so I don't really have submissions in-chief.  The Procedural Order said that you'll rely on my -- you'll have a written hearing, so I've provided written submissions in-chief, and they will -- reply submissions, and I prepared only reply submissions for today, following that Procedural Order, so --

     MR. KAISER:  That's fine.

     MR. VEGH:  -- if that's appropriate --

     MR. KAISER:  I just wanted to give you the extra shot if you wanted it, but if you don't, there are some other parties here supporting AMPCO.  If any of them would like to make oral submissions, they can.

     MR. MONDROW:  Mr. Chair, for Rogers Cable Communications Inc., I would characterize Rogers' position as supporting the principles espoused by AMPCO in general in its submissions and notice of motion, but taking no position in respect of the relief claimed in -- related to Oshawa PUC's rates in particular, so I probably fall somewhere in between, and I should probably proceed prior to any parties opposing.  So if there are no other parties directly supporting, I'm comfortable to proceed.

     MR. KAISER:  All right.  Thank you.

     MR. KAISER:  Mr. Buonaguro, do you have anything?

     MR. BUONAGURO:  VECC is opposed to the motion, and, similarly to Mr. Vegh, my anticipation was that we would be answering questions.

     MR. KAISER:  All right.  Mr. Warren, do you have anything you want to add?

     MR. WARREN:  Mr. Chairman, everything I have to say is summed up in the paper submissions I have made.  I have nothing else to add.

     MR. KAISER:  We have that.  We've read that.


MS. FRIEDMAN:  The same thing for the EDA, sir.

     MR. KAISER:  All right.  Mr. Taylor, do you have anything?

     MR. TAYLOR:  I do, Mr. Chair.


SUBMISSIONS BY MR. TAYLOR:
     MR. TAYLOR:  We filed a brief submission last night, and the three points that were made in the submission were, 1: its understanding that this is about cost allocation and not a revisitation of the revenue requirement of Oshawa PUC.  So if we start to go down that road, then we would reserve our right to respond to that.  I don't expect that we will.

     Number 2, in regard to the option raised by AMPCO regarding the potential use of deferral or variance accounts, the use of those accounts will have financial impacts on Oshawa PUC in terms of their cash-flow position.  There will also be impacts, of course, if there are additional carrying costs, for Oshawa's customers.  So we've made some Oshawa personnel here available for you, if you had any questions about the impacts of a deferral account.

     And the third thing, and totally unrelated, really, to the subject matter of AMPCO's motion, is in regard to cost recovery for Oshawa PUC.  Oshawa has been required to cover the intervenor costs for the purpose of this portion of the proceeding, but there's no mechanism in place for them to recover those costs.


So what we are asking for is that Oshawa be permitted to use a deferral account to record its intervenor costs for disbursal in a future proceeding.

     MR. KAISER:  Who is applying for costs?  I know you are, Mr. Warren.  We have your material on that.  Mr. Buonaguro, you're applying for costs?

     MR. VEGH:  We are too, sir.  AMPCO is.

     MR. KAISER:  AMPCO is?  Is Rogers applying for costs?

     MR. MONDROW:  No, sir.

     MR. KAISER:  EDA is not eligible for costs?


MS. FRIEDMAN:  No, sir.

     MR. KAISER:  SEC is -- are they coming today, or --

     MR. BUONAGURO:  I spoke briefly with Mr. DeVellis last night.  I don't think he's attending, but I think he's applying for costs.  And also, I think Mr. Thompson filed some brief submissions, and I think he was asking for eligibility.

     MR. KAISER:  Do we have submissions from Mr. Thompson?  I didn't see them if we do.

     MR. BUONAGURO:  There were a couple of pages, I think, by letter yesterday.

     MR. KAISER:  I recall a letter saying he was going to make oral submissions, but maybe I haven't seen that.

     Mr. Vegh, you say you have Mr. Thompson's submissions?

     MR. VEGH:  Yes, I've seen them.

     MR. KAISER:  Maybe you could give Board Counsel a copy of them.  Or do we have them?  It doesn't look like we have them.


MS. COCHRANE:  We have a letter, Mr. Chair, from 

Mr. Thompson, dated May 12, indicating that on behalf of CME they would be making brief submissions, but we have not received any submissions.

     MR. KAISER:  Yes.  We have that letter.  It looks like there's a subsequent one.

     MR. WHITE:  There's a further letter.

     MS. COCHRANE:  Oh, Mr. Vegh has provided me with a further letter, dated May 15, from Mr. Thompson.  Shall we be making this an exhibit?

     MR. KAISER:  We'll do that.  The Panel would like to see copies of that, if you could do that.

     While we're doing that, why don't we mark Mr. Vegh's motion material as -- let's give that an exhibit number, because there are a number of reference documents in that.  

And let's give all of the submissions an exhibit number as well, because there are some attachments.  I think there are some attachments to your submission as well as Mr. Vegh's submissions, so just so we have everything in the record, in case this case goes somewhere else.

     MS. COCHRANE:  Shall we read those into the record now, Mr. Chair?     


MR. KAISER:  Yes, if you can do that.

     MS. COCHRANE:  So we'll make the submissions of AMPCO 

Exhibit No. J --

     MR. KAISER:  I guess the motion record and the submissions, so let's give them two different numbers.  The motion record, it will be the first exhibit.

     MS. COCHRANE:  Yes.  So, yes, I'm just trying to recall what the nomenclature is for the --

     MR. KAISER:  Let's use 1.  Depart from time-honoured tradition.  Call it 1, 2, 3, 4.

     MS. COCHRANE:  I understood there are some letters associated with these things.  I'm relatively new to this process.  J1 or K1.

     MR. KAISER:  If you can figure out what the numbers are, you get a triple award.

     MS. COCHRANE:  Let's just call them 1 for now.  I'm having a hard enough time with the numbers, so the letters impose an additional challenge.  We'll make AMPCO's motion record and submissions collectively Exhibit No. 1.

     EXHIBIT NO. 1:  AMPCO MOTION RECORD AND SUBMISSIONS
     MS. COCHRANE:  And we'll make Staff submissions, Board 

Staff submissions with attachments, Exhibit 2.

     EXHIBIT NO. 2:  BOARD STAFF SUBMISSIONS WITH 

     ATTACHMENTS
     MS. COCHRANE:  We'll go through each of the submissions from each of the parties?  All right.  We'll give them a separate -- their very own exhibit numbers.  We have the submissions of the Vulnerable Energy Consumers Coalition, which will be No. 3.

     EXHIBIT NO. 3:  SUBMISSIONS OF VULNERABLE ENERGY 
CONSUMERS COALITION 

     MS. COCHRANE:  The submissions of the Electricity 

Distributors Association will be No. 4.

     EXHIBIT NO. 4:  SUBMISSIONS OF THE ELECTRICITY 
DISTRIBUTORS ASSOCIATION
     MS. COCHRANE:  Submissions of Rogers Communications will be No. 5.

     EXHIBIT NO. 5:  SUBMISSIONS OF ROGERS COMMUNICATIONS
     MS. COCHRANE:  The submissions on behalf of the School 

Energy Coalition will be No. 6.

     EXHIBIT NO. 6:  SUBMISSIONS OF SEC
     MS. COCHRANE:  The submissions of the Consumers Council of Canada, No. 7.

EXHIBIT NO. 7:  SUBMISSIONS OF CONSUMERS COUNCIL OF CANADA.
     MS. COCHRANE:  The submissions on behalf of Oshawa PUC 

Networks Inc. would be No. 8.

     EXHIBIT NO. 8:  SUBMISSIONS OF OSHAWA PUC NETWORK
INC.
     MS. COCHRANE:  And should we make the letters from 

Mr. Thompson a separate exhibit as well, even though --

     MR. KAISER:  Yes.

     MS. COCHRANE:  -- we don't yet appear to have submissions, but we'll take the letter of Mr. Peter

Thompson, dated May 12, 2008, and make that Exhibit --

     MR. KAISER:  Well, let's add the May 15th one as well.

     MS. COCHRANE:  All right, so the two letters and the letter of May 15th.  We'll make that collectively Exhibit No. 9.

     EXHIBIT NO. 9:  LETTERS FROM MR. PETER THOMPSON
     MR. KAISER:  Did we get VECC?  We got Board Counsel?

     MS. COCHRANE:  The May 15 letter?  I have it now, Mr. 

Chair.

     MR. KAISER:  All right.

     MS. COCHRANE:  I should also point out, Mr. Chair, that we have a letter of comment, although no submissions, on behalf of the FOCA.  It's a letter dated May 12, 2008.

     MR. KAISER:  All right.  Let's make that 10.

     EXHIBIT NO. 10:  LETTER ON BEHALF OF FOCA DATED MAY 
12, 2008
     MS. COCHRANE:  And hopefully I've got everything.  

That's all I have.

     MR. KAISER:  Thank you.  Mr. Vegh.

     MR. VEGH:  Yes, while we're doing the housekeeping, I did hand up a couple of documents that I planned to refer to in reply.  These arose out of the submissions I received last evening.  I passed them to Board Counsel.  I don't know if she's passed them up to the Panel yet, so I'll wait until you have them before I identify them.

     And there are additional copies at the end of the table.  Ms. Grice will hand some around.  I'm sorry.  More people showed up than I thought would, so we'll have to have some sharing.  Did you have those?

     There were two documents.  One is an excerpt from the settlement agreement in the most recent Enbridge decision, and it's entitled "Updated 2008-204 EB-2007-0615."

     MR. KAISER:  All right.  Let's make that Exhibit 11.

     EXHIBIT NO. 11:  EXCERPT FROM SETTLEMENT AGREEMENT 
ENTITLED "UPDATED 2008-204 EB-2007-0615"
     MR. VEGH:  And then the other document I'm going to refer to is a document issued by the Board, I think earlier this week; I'm not sure.  It sets out the rate impact for Oshawa PUC Networks Inc., and perhaps the simplest title is "1,000 Kilowatt-hours."  That's the impact on residential customers.

     MR. KAISER:  And what's the source of this, Mr. Vegh?  

Where did it come from?

     MR. VEGH:  This was issued by the OEB this week.  I'm sorry, I guess I should have brought the cover letter.  It's a total bill impact of rate changes that was released earlier this week, updated to address rate changes for Oshawa PUC networks.

     MR. KAISER:  This is on the Board website.

     MR. VEGH:  This is on the Board website.

     MR. KAISER:  All right.

     EXHIBIT NO. 12:  DOCUMENT ENTITLED "1,000 KILOWATT-
HOURS"  

     MR. KAISER:  Whenever you're ready.

     MR. VEGH:  Thank you, sir.

     SUBMISSIONS BY MR. VEGH:
     MR. VEGH:  And for my submissions I'll be referring to 

Exhibit No. 1, both the motion record as well as AMPCO's written submissions.  I'll be referring to Exhibit No. 2, which is a package of Board staff submissions and materials.  And I'll also be referring to Exhibits 11 and 12, which were just identified.

     Before turning to my substantive submissions, I think there is a process point that arose in the reply submissions that I'd like to just address so that there is no confusion.  The process that the Board has followed in this case is that it has already determined to grant the motion to review the decision, so what you are hearing today is a motion on the merits; that is, what should the outcome of this decision be.  And I just raise that because some of the submissions -- I don't think I have to go through them -- some of the responding submissions, you know, ask you to dismiss the motion or talk a lot about deference to the original decision-maker.

     When the Board is carrying out a review of a decision, it is in the position of the original decision-maker, has all the powers of the initial decision-maker, and is effectively determining the issue on the merits.

     And so the question before you today, as a result of that, given that you decided to hold the review, is what revenue-to-cost ratio should support the rates for Oshawa PUC.  And of course, we make the submission that the revenue-to-cost ratio is unity.


But just from a procedural perspective, that is where we are today.  We're no longer arguing the merits of whether or not to review the decision; that is, whether there are inconsistencies or points of law.

     On a substantive -- in terms of the substantive issues, I will be responding to the submissions of most of the parties, but I will spend most of my time addressing Board Staff's submissions, in part because I had more time to read Board Staff's submissions than anyone else's submissions.

     I also think that Board Staff's submissions do get to the crux of the issue, and many points raised in Board Staff's submissions are also raised in other parties' submissions, so I think they're the framework of the other side of the argument, if I could put it that way.

     Board Staff makes four points in their submissions.  I will respond briefly to the first three points that they make, which I think are more subsidiary, and then spend most of my time on the fourth point of Staff submissions, and then address the points of other parties.

     And the fourth point of the Staff submissions -- and I will read them to you, but to just set it up -- the fourth point is really the crux of the issue that you have to decide today, and that is the issue that I submit that really divides Board Staff and AMPCO.

     And the issue is whether or not the revenue-to-cost ratio is relied upon, and then ultimately the rates approved in this case are unduly discriminatory.

     And point 4 of the Board Staff issue addresses that question of what does undue discrimination mean, and does it include a requirement of unity.

     And as I said, that's the issue at stake here.  The undue discrimination issue is really whether customers have an entitlement that their rates not contain material and ongoing subsidies for the benefit of other customers in the absence of extraordinary circumstances that justify the subsidy.  So in other words, if there is a subsidy approved, is that subsidy undue discrimination?

     AMPCO says that the subsidy authorized by the rates in this case are undue discrimination.  Board Staff says that it's not undue discrimination.  And so I will spend most of 

my time addressing that point, and I'll get to that later.

     But as I said, for clarification purposes, if nothing else, I would like to address the first three points that Staff make.  And Staff's points are summarized at pages 2 to 3 of its submission.

     The first point in Staff's submissions -- and I am going to refer to Staff's submissions, so it would be helpful to have them handy -- is set out at page 3.  And the question really is whether or not the subsidy authorized in this case is indefinite.

     As you know, in AMPCO's initial submissions, we characterize this subsidy as indefinite because it doesn't have an end point.  It ratchets down until 2010.  But the end point of the rate period here does not lead to unity, it leads to a continued subsidy, in the form of a continued revenue-to-cost ratio that is above unity.

     So that's our basis for saying that this continues indefinitely, because the end point here continues -- does not reduce the subsidy to zero, but to a range.

     So after three years, the subsidy still remains.  There is no definite end to the subsidy, and that's why we call the subsidy indefinite.

     Now, it's true that a subsequent Panel could always bring the rates to unity, and I don't want to suggest that this decision somehow precludes that.  But as I've said, there is no end of the road here.  There is no part of the decision and no Board document that I have seen under which these rates will definitely be brought to unity, so it's open-ended, as far as I can see.  It's the continuation of a departure from unity, is indefinite.

     And that's why I use the term "indefinite".  And I don't want to get too caught up in semantics, but the Oxford Dictionary defines "indefinite" as not determining the time referred to, and I haven't seen any determination of the time referred to, with respect to the time limit on the subsidy.  It's true, the order itself extends only for the period of the order.

     But that's all I have to say on Staff's first point about whether or not this subsidy is indefinite.

     Points 2 and 3 from the Staff address -- I'll just read it to you from their submissions -– "the nature and application of Board policy," and -- that's point 2 -- and point 3 is about the fact that the Cost Allocation Report contemplates application of discretion where there are significant bill impacts.

     Frankly, there doesn't seem to be that much of a submission on those points, but there is a question that -- there is a request or an invitation for AMPCO to clarify its point here.  So we will do that.

     What Staff provides is really a description of what Board policy means, what it means for the Board to have a policy.  I don't think there's any dispute about what it means for the Board to have a policy.  That policy is not binding on Panels.  Again, I think that's self-evident.  I don't think that's in dispute.

     But what I would like to address is, as I said, this invitation to clarify AMPCO's submission, and that's provided at the top of page 5 of the Board Staff submissions.  And I'll just read it to you.


Board Staff writes that, on the second paragraph of page 5:

"AMPCO's submission seems to be that notwithstanding other factors and evidence that the Board considers in the hearing of a rate application, it is bound by the cost allocation reports to set rates based on cost allocation and the unity principle."

     And you'll see the invitation.

     If that's how Staff read the point of our submissions that policy guidelines are binding on Panels, I apologize for the confusion and I'll take the opportunity to provide -- to respond to the invitation to clarify.

     AMPCO's submission is that the just and reasonable rate requirement, based on cost causality, to the extent practical, is a legislative requirement.  We say that this is a legal requirement embedded within the concept of a just and reasonable rate, so it's not discretionary, but it's not discretionary because the legislation requires it.  And I will, of course, address this point in more detail when I turn to point number 4.

     So the point about the requirement to not depart from cost causality, as reflected or as evidenced by revenue-to-cost ratios, is that that mandatory requirement comes with the legislation.  The Board report on cost allocation is consistent with that legislative requirement, but a Panel is not bound to follow the report.  The Panel is bound to follow the legislation.

     And the requirement of cost causality, we say, is a binding requirement.  It's binding on Panels, and is also binding on the Board when it issues a report, so the Cost Allocation Report is bound by that requirement as well.  If the Cost Allocation Report is inconsistent with the requirements of a just and reasonable rate, then of course the Cost Allocation Report is trumped by the requirement of a just and reasonable rate.  And what this means is that the Cost Allocation Report itself has to be read to be consistent with that legal requirement.

     This is the logic behind AMPCO's submission with respect to the report.  And perhaps we'll provide some better context to the summary of AMPCO's submissions as quoted in the first paragraph of page 5 of the Board's submissions here, where the Board writes that:

"The notice of motion submits that the Board erred to the extent that it treated the Cost Allocation Report as relieving the Board from the duty to set rates based on cost allocation to the extent practical."

     And furthermore, it points out:

"AMPCO argues that the movement towards revenue-to-cost unity, according to the Cost Allocation Report, is to be achieved if supported by data quality."

     So the combined effect of those submissions, in our submissions, which are set out in more detail in our written arguments, is that the binding requirement is in the legislation.  You can read the Cost Allocation Report to be consistent with the legislation, and the way you do that is to read the Cost Allocation Report as requiring a movement to unity.

     MS. SPOEL:  Mr. Vegh, can I just interrupt you there for a moment?  Sorry, I can't figure out which button to press here to make the on-air thing work.

     But if you take -- just getting back to the question of cost causality --

     MR. KAISER:  Should be the top one on the right.

     MS. SPOEL:  The top on the right?

     MR. KAISER:  Yes.  Try that.

     MS. SPOEL:  Well, who knows?

     What about -- you're talking about the -- it's a legislative requirement embedded in the concept of just and reasonable rates, that rates -- cost causality is -- I don't want to put words in your mouth, so correct me if I have got this wrong, but that rates should follow costs, that that's a fundamental requirement of setting a just and reasonable rate, that there shouldn't be cross-subsidy, that the rates should follow as well as can be done, should be a consequence of cost causality.  Have I got that sort of general concept?

     MR. VEGH:  Yes, that's the general concept.  I'll expand on that of course, but that's the general idea.

     MS. SPOEL:  How do you deal with that, with the concept of having one residential rate class, where clearly there are subsidies within a class?  Does that not mean that postage stamp rates would not be just and reasonable rates if you took it to sort of the logical extreme of saying that each, you know, each person or each user, each customer, causes a certain number of costs, and yet we don't -- within a rate class we accept any amount of cross-subsidy within AMPCO's client group, I assume, or your members, that there are cross-subsidizations within that rate class, not -- each member of AMPCO doesn't necessarily cause the same cost as each other member, but as a class, you're suggesting that it must be unity.

     Am I missing something there, that it only goes as far as a class and --

     MR. VEGH:  The requirement -- I guess the legal term is undue discrimination; right?  And undue discrimination between customers means, by definition, an unreasonable subsidy between customers.

     So it's not an extreme position in the sense that you could never have a subsidy between customers.  And we don't make that argument.  We just say you have to justify subsidies between customers.

     But the legal requirement is essentially on a rate class basis, and I think when you go through the authorities, that's how they address it, on a rate class basis.

     The other point is that it could be that you could have undue discrimination within a rates class as well.  So I wouldn't say that it's sort of fair game that you can create one rate class across the province, to take an extreme case.

     So within rate classes there is an element of reasonableness as well, so that if there are some stragglers that really drive the boundary of a rate class, then you can make an argument that they should form their own rate class.  


The Board has considered those sorts of arguments on many occasions, and their rationale in favour of that argument is based on undue discrimination, that at some point a customer is -- an individual customer can be so far from the general characteristics of the rate class that it's no longer fair to treat them as causing the costs that are attributable to that rate class.

     So I would say, yes, a customer could make that argument if they can demonstrate that they're in an inappropriate rate class, and that appropriateness of the rate class is based on cost causality.

     MS. SPOEL:  But there's nothing in the legislation that specifically refers to rate classes as being the basis for determining what a just and reasonable rate is.  You've said it's embedded in the legislation that there has to be -- the cost causality is the basis on which costs should be allocated to create just and reasonable rates.  But there's nothing, I think, in the Act that actually refers to it being within rate class or between rate classes, as opposed to between any other way of slicing and dicing the groups of customers.

     MR. VEGH:  Well, I would say what is --

     MS. SPOEL:  Or have I missed something in the legislation?

     MR. VEGH:  Well, the legislation uses the term "just and reasonable rates."  That obviously requires interpretation, but I would say what is a mandatory legal requirement is to have rates that do not contain undue discrimination.  Now, it's true that that term is not in the legislation either.  But I would consider that, and I would submit that that is a foundational principle.  I mean, the rates -- for an example, a just and reasonable rate also doesn't say that there's an opportunity for a fair return for a utility.  But the argument has been made, and I think accepted by the courts and by this Board, that the fair return entitlement is just that.  It's a legal entitlement.

     In the same way, the entitlement for protection from undue discrimination between customers is, I say, a legal entitlement.  And then the question becomes, okay, so what does undue discrimination mean, and how do you interpret that?  And I say that discrimination is undue to the extent that it contains ongoing material, unjustified subsidies.  

And I say there's support for that in the authorities, there is support for that in previous Board decisions as a component of a just and reasonable rate, and more precisely as the definition of undue discrimination.

     So that's -- and I will go piece by piece on how I support that proposition by reference to the specific authorities that I'm relying upon, but that's the gist of my submission on that point.

     MS. SPOEL:  Thank you.

     MR. VEGH:  Now, to just finish up -- because I would like to get to that point, so let me just finish up on points 2 and 3.  And I think my submissions are clear by now that we're not arguing that the problem with the decision is that it is inappropriate because it doesn't follow the constraints of the Cost Allocation Report.  It's because it doesn't follow the constraints of the legislation.

     Let me just address the Cost Allocation Report, because when you read the parties' submissions, you'll see 

a number of quotations from that report, and when you read our submissions, AMPCO's submissions, you'll see a number of quotations from that report.  And I won't go through all the different quotations.  I think the Board is familiar with the report and the things that it says.

     You'll find a number of quotations that I rely upon for the proposition that the ratios -- the cost-revenue ratios identified in the report should be brought to unity as soon as possible; that there's a requirement to bring these ratios to unity.

     You'll find other parties pulling quotations from the report that says there's really no requirement to hit unity.  The requirement is to hit the boundary of the range.

     And I think the reality is, there are some quotations that everyone in the room can rely upon.  That's not unique to this report or to any text.  You can always rely upon some quotations.  But -- so like all texts, the requirement for the Board is to read that text in the context of the Board's statutory mandate; right?  So you read it to be consistent with what the Board is required to do.

     And I say that you can read that to be consistent with the rules against undue discrimination.  And so you should, as a result, interpret the Cost Allocation Report to lead to that result.  That is, the result that rates should be brought to unity.  And you can't have unexplained, unjustified departures from unity.

     The report, I say, supports that conclusion, even though you can find quotations in the report -- I don't want to overstate it -- but you can find quotations in the report that support that proposition.  You can find quotations that support the other proposition.  So your question then is what is the right interpretation, given the legal mandate of the Board, given the principles of public utility regulation and the principles of undue discrimination.

     MR. KAISER:  Mr. Vegh, do you think we can read this report to say that if the revenue-to-cost ratio falls within the range, it's not undue discrimination?

     MR. VEGH:  I say that's not the best reading of the report.  I say a better reading of the report -- what the report says is that the goal is unity and you can have departures up to a range.

     MR. KAISER:  Right.

     MR. VEGH:  But the report also says that utilities should do what they can to bring -- to reduce a range and get to unity.

     So I say that the report requires unity unless there's a problem with unity.  And in this particular case, in the 

Oshawa case, no one's really demonstrated why this could not be brought to unity.  So I don't think the report says that you can just -- you know, anything within the range is reasonable.

     I don't think you can interpret the report to meet that requirement, because that's not what the law requires.

     MR. KAISER:  What's the significance of the range, do you think?  Why did the Board come up with a range?  Why didn't it just say:  Do your best to go to unity, and if you can't, explain it?

     MR. VEGH:  Because there's a maximum, there's a maximum outlier from unity.  So the Board says the goal is unity, but in any event you can never go beyond the range, or you can't go beyond the range.

     So the goal is unity, but you can't go beyond the range.  And the concern is, which sometimes happens -- so you create the ceiling.  All right, so the Board creates the ceiling, says:  Unity with a ceiling of the range.  But then what happens, what you see utilities have done, frankly, is to say the target becomes the range.  Right.  So we're shooting now for the ceiling as opposed to shooting for unity.  And I think that's what's happened in this case, and frankly, the initial decision says the goal is not unity; the goal is the range.  And I think that's a misunderstanding of what's required in the report, but more importantly, what's required under the legislation, because if you read the report as allowing you to depart from unity for sort of whatever reasons you want to, so no requirement for a justification, no explanation, and no plan to get to unity, if that's how you read the report, then I would say that the report is simply unlawful, because -- it's not unlawful, the report has no legal status, but it can't be relied upon by a Panel.

     MR. KAISER:  Now, one of the things you say, and this is right at the beginning of your motion record, you interpret this decision of the previous Panel, the decision being appealed from, to say that what the Panel meant was that once you hit the range, once you're within the range, the utility can do what it wants, and it's unfair discretion, and that, you say, is just plain wrong.

     But where does it say that in the decision?  Where did the Panel say that?

     MR. VEGH:  I say that what the Panel's decision represents is a policy that what the utilities have to do is to hit the range at their discretion.

     So under -- if you take this approach, which says, really, the goal is the range, well, then a utility can come forward and ask for unity, or it can ask for anything above, you know, unity up to the extent of the range.

     And if that's the Board's policy, then it's entirely at the utility's discretion.  So that's my point.  What the Oshawa Panel adopts in its interpretation of the report is, in a sense, a policy that allows a utility to determine 100 as a goal, to come forward with an application for 100, and that would be just and reasonable, or hit the range, and that would be just and reasonable.

     And we see the examples of that in the Hydro One application.  I know you haven't joined the proceedings, but you see what Hydro One does.  Hydro One, in a matter that I say is consistent with the decision's interpretation of the report, Hydro One comes forward and says: Well, there are some customers that we want to provide unity for, like distributed generators, because we want to give them a break.  But there are other customers who we don't think we should be giving that break, so therefore we'll charge the outside of the range.


So that's why I say that this interpretation of the report gives the discretion to the utility.  If the Board is going to say anything within the range, or anything plus or minus, take 15 -- I know the ranges are more complex -- but if you say anything plus or minus 15 on either side is in the range, then you're saying to the utility:  Well, it's really up to you.  You make the call.


So we're not going to take you from 15 to 100, just because we think 100 is more just than 15.  15 is as just as 100.

     I think that's what I'm -- that's the point of my submissions on the discretion point.

     MR. RUPERT:  Mr. Vegh, you're saying that the Board report is irrelevant to this discussion, that because of your view that the law embeds unity, that we should disregard the Board report entirely in this whole discussion now.

     MR. VEGH:  I wouldn't say disregard it entirely.  I would say the primary mandate is the law, which prevents undue discrimination.  And you can read the Board's report as consistent with that requirement.  To the extent that you do read the Board's report consistent with that requirement, then it's relevant.

     So as I've said, there's a maximum departure and a -- if you read it to say there's a maximum departure, but the basic rule is get to unity if you can, then that's consistent with the requirements against undue discrimination.

     Because, you know, we make the point in our -- we don't want to be taken as an extreme proposition that any departure from unity is always unlawful.  We say there are materiality requirements.  We point to the fact of, you know, whether or not there's a goal to get to unity.  So is the departure material?  Is it ongoing?  Is it justified?


So the report kind of identifies the outer boundaries of that, of when you could have a, in a sense, a just discrimination.  But it doesn't replace the requirement of undue --

     MR. RUPERT:  But in this case here it strikes me that, what I've heard so far, nothing in AMPCO's position is shaped, influenced, nuanced, by anything in the report at all.  Anything the report says is completely irrelevant to the relief that you're seeking.

     MR. VEGH:  No, I wouldn't say that, because the report says that utilities should be required to bring their ratios closer to unity.

     MR. RUPERT:  But you're not saying "closer", you're saying "100".

     MR. VEGH:  Well, what I'm saying is that the decision which says you can have an indeterminate departure from unity, with no -- without an underlying rationale, without an explanation as to why you're departing from unity, I'm saying that's the problem with it.

     MS. SPOEL:  Mr. Vegh, the report says -- and I'm just reading from page 7 of the report -- the Board -- which goes through -- first of all, it goes through various factors involved in why the Board took a range approach to this matter, and there's a whole number of reasons, including the quality of the data, lack of experience with modelling, and so on and so forth.


And the conclusion is, as I read it:

"Distributors should endeavour to move their revenue-to-cost ratios closer to 100 if this is supported by improved cost allocations."

     Now, are you saying that that is a requirement that they move -- that there's an absolute requirement to move closer to 100, or is that a qualified requirement if the data is there to support that exercise in the future?

     MR. VEGH:  Yes, so I don't read the Board's report as being so passive by leaving it up to the utilities to see if they want to come up with better data.  So I would say, yes, that there's a requirement that if you want to depart from unity based on lack of data, there's a requirement to improve your data.

     That's the way you read this report to be consistent with the legislation, because otherwise you're leaving it up to -- again, it's like the discretionary point -- you're leaving it up to the utilities.

     MR. KAISER:  I'm having trouble with that concept.  

First of all, the report does say at page 4 something about these ranges.  They're intended to be minimum requirements.  Minimum requirements.  That suggests that the Board was expecting something better than the minimum, like everyone -- there's nothing in here that says everyone can stop at the minimum.


And what this Panel did is, over three years, it moved the two classes that you're concerned with to the minimum.  It got them to 180 and 115.  That's the minimum.

     Now, you're suggesting in your argument that the Panel said:  And we'll be content if you stop at the minimum and leave anything else completely up to the utility in its unfettered discretion.  But I don't see that in this Panel's decision.


They made no comment at all as to what the revenue-to-cost ratio would be for 2011.  They left that, presumably, to another Panel that might hear that case at that time.

     What is it in their decision that leads us to the conclusion that this Panel is saying:  If you get to the minimum -- which is expressed in the report -- that's good enough; anything else you do is up to you?  How do you read that into the decision?

     MR. VEGH:  Well, basically because the decision doesn't say:  And here's how you get to unity.  The decision is a roadmap to the range.

     MR. KAISER:  Wouldn't it be fair to say that your position really is -- to give it its highest -- cost causality, of course, is the goal, and the report says it's the goal.  And if you don't get there, well, first of all, you'd better get within the range, because the Board has said that's a minimum.  And if you don't get to unity, you'd better have an explanation.  You keep referring to, without -- it has to be material difference --

     MR. VEGH:  Yes.

     MR. KAISER:  -- to constitute undue discrimination.  That's what we're talking about.  It has to be material, and -- it has to be material, and it has to be unexplained.


And your main concern with this decision, there was no roadmap as to how to get to unity, or no explanation as to why they couldn't get to unity, and that leads to the inference that they'll be content stopping at the minimum.

     MR. VEGH:  I think, stripped of nuance, that's basically the point, yes.

     MR. KAISER:  And so, in this case, how do we come up with the explanation?

     MR. VEGH:  Well --

     MR. KAISER:  Your allegation about the deficiency is, there's nothing in the record that explains why these boys can't get to unity; therefore, move it to unity.  It's the default position --

     MR. VEGH:  That's right.

     MR. KAISER:  -- as I read your submission.  And we have no evidence, of course, from the utility as to why they're not at unity.  That never came up in the case, I presume.  It's certainly nothing before us on this record.

     So is the end result of your argument that if a utility -- and I think you read into the report in a couple of your submissions that there's almost a reverse onus on the utility, and possibly the Board, that absent justification, the revenue-to-cost ratio has got to be put at 100.

     Is that really where you end up?

     MR. VEGH:  Well, I don't accept the term, with respect, "reverse onus".  The onus of proving a just and reasonable rate is on the utility.  So if the utility comes in here and says: Board, I'd like you to set rates that include a subsidy from large customers to small customers of 15 percent, as opposed to unity, they have to justify why it is they want to do that.  There has to be some public interest reason why the Board would do that, some exceptional circumstances.

     MR. KAISER:  Right.

     MR. VEGH:  Now -- and in terms of, we've gone -- as I've said, there are a lot of quotations from the Cost Allocation Report, and you've read some to me.  And I just want to repeat back a couple to the Panel as well, because I don't think that this report is as open-ended as some of the quotations would suggest.  And I'm just going back to, let's see -- I just found them in my motion record, but I think probably in my -- if you'll just bear with me.

     Yes.  It's at paragraph 24 of my written submissions.  I have a couple of quotations from the Cost Allocation Report.

     So the first one is:

"To the extent that distributors can address influencing factors that are within their control, such as data quality, they should attempt to do so and to move revenue-to-cost ratios nearer to 100."

     Now, the question is, is that a hope that the Board has, that utilities will on their own initiative go off and do this if they feel like it?  Or is this a requirement of the Board, based on the undue discrimination requirement?  And I say the way to read this quotation is as a requirement, because that's what -- that's how you read this to be consistent with a just and reasonable rate.

     If you read it as:  This would be something that would be nice to happen some day, if some utility felt like it, then the Board is not meeting its duty to set a just and reasonable rate.  And, Mr. Kaiser, to answer your point specifically, the onus is on the utility to justify a departure from that.  And we're not saying there could never be departures.  There may be exceptional circumstance, but they can't come in here and just say:  Give us a right to charge customers more.  If they do that, you're expropriating -- to put it in its strictest points, you're carrying out an expropriation of some customers for the benefit of others, unless you have a reason to do it.

     MR. KAISER:  But you're going so far as to say the onus is on them to demonstrate why the revenue-to-cost ratio is not at 100.  Not within a reasonable range, but they have an onus to demonstrate why it's not at 100.  And if they don't do that, if they don't meet that onus, it's discrimination and unlawful.

     MR. VEGH:  Well, there's a materiality requirement.  So when I say --

     MR. KAISER:  And that's where we started this discussion.  You've used the word "materiality."  I asked you whether these ranges mean anything.  The Board says quite clearly in the report they're the minimum requirements.  Can it be said that the Board should take the range, that if you're within the range there's no material discrimination?  A red flag goes up, bells go off if you're outside the range.  


The ranges have some meaning, but if you're within the range we don't have -- they don't, to use your term, they wouldn't have an onus of -- you say it doesn't matter whether they're in the range, they have an onus of just demonstrating.  If they're not at 100, if they don't produce that evidence, it goes to 100 by default.

     MR. VEGH:  I guess what I'm saying is -- by "materiality" I don't mean the range.  I mean, the materiality is --

     MR. KAISER:  What is the materiality then?

     MR. VEGH:  So the materiality is, you get to the point of the refinement of data.  You say:  It's just not possible at this stage to go from, you know, this small departure from unity to get to unity.

     So they say:  You know, the data just isn't there.  So it's a term "specious accuracy", I think I've heard someone use.

     MR. KAISER:  Spurious.

     MR. VEGH:  "Spurious accuracy."  This range is not addressing "spurious accuracy".  These are material departures here.  Fifteen percent; that's a material departure by anyone's standards.

     MR. KAISER:  But didn't you refer to the data or 

quality issue?  Didn't Board in this report say that the data is deficient, and the best they can do at this time on the data is the range?  That's how I read this document.

     MR. VEGH:  I think the question on data quality is, you ask yourself:  Okay, you use the best data that you can.

     MR. KAISER:  Right.

     MR. VEGH:  Is the data sufficient to set a rate at all?  Right?  Someone comes in here asking to set a rate; they have to make the case that it's just and reasonable.  Why is the data sufficient to set a rate at 115 but not at 100?

     I don't think there was an issue in this case where there was a problem with the data quality.  But you can't take a sort of a generic approach; you say the data is no good, therefore we'll set something departing from unity.  

If the data is no good, fix the data to get to unity.

     And I don't think you could just generically say the data is worse here than it is anywhere else.  There's always an issue with data.

     One of the responses was the suggestion that until you have Smart Meters in place, you can't have confidence in the data.  Well, utility boards have been setting rates for a long time without Smart Meter information.  The data doesn't have to be perfect to be relied upon to set a rate.

     MR. KAISER:  But they haven't been setting rates where the revenue-to-cost ratio is 100.

     MR. VEGH:  Pardon me?

     MR. KAISER:  They have not been setting rates where the revenue-to-cost ratio is 100.

     MR. VEGH:  There's been a general requirement to get as close to 100.  If you look at the Board's practice in the gas sector, there's certainly a requirement.  Now, a lot of the time, you don't get exactly to 100.  And that's a materiality issue, but not an ongoing permission to depart for any reason to the ranges that are suggested -- that's part of the outline of this report.

     Also, step back a minute and ask yourself:  Well, where do these ranges come from?  And I'm going to make more of this point.  These ranges just reflect the historical experience of utilities.  This is what they've charged in the past.  There's no kind of normative principle enforcing these ranges.  These are, like, the average, or the mean -- I'm not sure, the one or the other -- of what the utilities have done in the past.

     So you would cut off the top of the high poppies, and you say:  This is what they've tended to do in the past, under a time when there was no requirement to set a just and reasonable rate.

     So these ranges that come out of historical experience, that's descriptive.  They don't contain any -- you know, to use the term, they don't contain any normative principles in them.  This is just historical experience in the absence of rate regulation.

     That's what utilities will charge.

     So the fact that there's a range or an average of what they've done in the past, you know, which set out the ranges that are talked about, that doesn't mean that that forms a concept, or informs a concept of justness about what should be done in the future, now that the Board has the authority to set the just and reasonable rate.  And I am going to get back to that point about the ranges.

     MR. RUPERT:  Can I ask you this point or question, 

Mr. Vegh?  I don't want to hold up your flow, but do any of the, call them environmental factors or context for the 

Board's cost allocations exercise, influence AMPCO's view in any way?  Such as, this is first time in, I'm told, 20 years, that anyone has actually set out to do a cost allocation in the distribution sector.  And in fact, 20 years ago, I'm told what was done -- it wasn't even done in the distribution sector.  The distribution sector was kind of a residual because there was transmission and generation and so on, bundled, unbundled.  Or that the LDCs, many of them if not most of them, have never even run cost allocation models, ever.  Or that the Board itself has got concerns about whether the granularity of our Uniform System of Accounts has enough cost.


Does any of that sort of context, as to we're moving out of where we've been for a long time to this new world 

-- does any of that influence your position, or do you say that the mere running of a model and production of numbers means that none of this matters anymore, where we've come from and where we're trying to get to, that it doesn't matter anymore; the numbers are there and the law requires that you adhere to the numbers?

     MR. VEGH:  Where we're coming from and where we're trying to get to are very important.  Where we're coming from is a systematic overcontribution by industrial customers, or by large customers. I take that term away, to be more accurate.  By large customers.

     So the fact that this has been going on for 20 years is certainly relevant and informs what AMPCO's position is here.

     The fact that the Board has been looking at this for five years and the fact that there is no end in sight, to this subsidy, that's very relevant for AMPCO members.

     MR. RUPERT:  Yes, I must -- okay.  Well, I'll let you carry on.  I'll come back to that later.  Okay.

     MR. VEGH:  So, for an example, if you look again at the other legal entitlements that kicked in once you started a public utility regulation regime, the other one was, for example, the addition of a rate of return for utilities.

     The Board did that, despite the fact that over the years utilities hadn't had a rate of return.  The Board was prepared to do that.

     But when it comes to the customers, the Board should, in our submission, start to take these rights seriously, and if -- and to get to your point about where we're going, if there were a road map to unity, and if there were a way to deal with the subsidies -- and I'm going to get to the point about mitigation as well -- but if there were a way to eliminate those subsidies as part of the roadmap, it would be a completely different case.

     The other part of where we're going, and there is some uncertainty of where we are going, is into an incentive regulation regime.  Is there anything in this decision, in the Cost Allocation Report, in any Board issuance, that says:  Oh, don't worry, we're going to get rid of these subsidies before we get to cost allocation>

     So the point is that there are legal entitlements involved in a just and reasonable rate for customers, and that those entitlements, with respect, are not being taken as seriously by the Board as the entitlements of the utilities and other elements of the rate program going forward.  And so the point here is that there are legal entitlements and they should be taken seriously.


Let me take a look at where I am in my submissions, and see if I have anything left to say.

     I do want to deal with, more precisely, perhaps, with what the idea is with the competing views of Staff and AMPCO on what unjust discrimination consists of.  How do you know if -- we all know that there is some discrimination.  As Ms. Spoel said, if you're -- once you don't have individual rates and put people into a rate class, there are some subsidies going on.  So what is the meaning of due and undue discrimination?

     And this starts at page 7 of the Board Staff submissions.  So Board Staff acknowledge -- I'm looking at page 7, in the bottom of the -- it says:

"The Board may set a number of different rates, provided that the rates do not discriminate unjustly."

     Which is a proposition that I would agree with.


So then the question becomes, what is unjust discrimination?  And frankly, as I read through the Board Staff submissions, I don't see any constraint at all by the concept of undue discrimination.

     What's being substituted here for the concept of undue discrimination is the concept of discretion.  Staff's argument is, essentially, that the Board just has broad discretion in allocating costs between customers, and there is no constraining feature or requirement of undue discrimination.

     Now, I just want to make sure -- so I have searched in vain in these Staff submissions for some definition.  So what does this constraint mean, then?  What does "undue discrimination" mean?  And I haven't found any attempt to try to present what "undue discrimination" means.

     First -- so that's what I'm going through, to look for that, in search of a meaning of "undue discrimination" in 

Board Staff submissions.  And this is set up by the statement on page 8, which says at the middle of page 8 of the Staff's Factum:

"The fact that the Board generally relies on revenue-to-cost ratios in determining rates does not make this rate-making technique fundamental to its jurisdiction to set just and reasonable rates."

     And this is really quite a departure from many previous points that the Board has made.  I won't take you to all the excerpts in our Factum where the Board is really quite categorical about the fundamental nature of cost allocation and cost causality in setting a just and reasonable rate.  Those are set out at paragraphs 11 to 17 from my Factum.

     And an important one of -- a very important context, and which I'd ask you consider as well, is in the Union PBR decision, which is quoted from at paragraph 13 of my Factum, where Union says, "We're going to depart from cost causality during the term of the PBR plan," and the Board said, "Well, if you do, we're not in a position to determine whether the rates are just and reasonable."

     So the Board requires this information on cost causality to determine whether the rates are just and reasonable.

     At the bottom of page 8, there's a description of the LIEN decision.  And as you know, submissions going back and forth on the LIEN decision.  Our submission, without going through our submissions in-chief, our basic submission, is that both the majority decision in LIEN and the minority decision in LIEN support the principle of cost allocation as the kind of fundamental driver.  The majority is more categorical and says you effectively can never depart from cost causality.  The minority says you can depart in exceptional circumstances.


But going back to my exchange with Mr. Kaiser, you've got to demonstrate what those circumstances are.  You can't just assume them, or you can't just assert that you can always depart from unity.

     And what I -- I've already addressed this in my Factum, so I won't repeat it.  The discussion about what is involved in LIEN is, quite frankly, much different in these submissions than the submissions given to the Divisional Court by the Board on what's involved in LIEN.

     When making submissions to the Divisional Court, the Board was quite unequivocal about the central role that cost causality plays in setting a just and reasonable rate.

     This is much more ambiguous and much less -- I don't want to say less principled -- it takes a less principled approach.  It says it's all discretionary.  But that's not 

what -- when I read the Factum in front of the Divisional 

Court, I don't read: Well, this is discretionary.  We could have set a rate based on cost causality, or we could have set a rate based on ability to pay.  That's all somewhat discretionary for the Board.

No, it was categorical, saying that there's a jurisdictional requirement to follow cost causality, and those were in the submissions.

     And again, the description here on the -- what the LIEN case means does not shed any light at all on when discrimination becomes undue.  Again, it's an endorsement of simply a discretionary approach.

     Staff refers to -- I'm at page 9 now -- Staff submissions refer to two authorities, two scholarly authorities, to address the concept of undue discrimination.  And I would like to spend some time on these, because, you know, these people think about this issue a lot, so it's good to reflect on what they say.


The first one that Staff refers to is Posner.  Posner, of course, is well-known authority in the area of anti-trust regulation and economic regulation generally, and I know that there are members of the Panel who are more familiar with those other areas of law than I am, so I'm sure I'll be corrected if I'm wrong.

     But Posner's article is referred to -- or is included in our motion materials, and I will refer to them.  They're at tab 8.  But let me just set this up, of course, a bit with a description of Posner and the Board Staff's treatment of Posner.

     Posner, as I said, is a well-known authority.  Now, Posner represents a school of thought which is critical of economic regulation, and I think that's the key point here.  Posner presents a thesis that economic regulation, as carried out by the OEB and other regulators, when you cut through it, what it's really about, what it's really aimed at, is choosing winners and losers.  It's a taxation model.


And he argues that what public regulators really do is tax some interest groups for the benefit of others.  So he would look at, say, the decision in this case and say:  Classic case; you're favouring residential customers, the municipal owner of the utility, at the expense of larger customers.  So he would say this is just a classic case.  There's nothing unusual going on.

     But remember, this is a critique.  He's offering a criticism of public utility regulation.  And this is found in his description.


And if you bear with me, this is on -- this is at page 

8 -- sorry, at tab 8 of our motion record, at pages 28 to 29.  He talks about what he thinks public utility regulation is, and the reason I want to go through this is to demonstrate that this is a critique, and so I'm kind of surprised that Staff would rely on this Posnerian model in support of the outcome here.

     So at page 28, which is page 118 of our motion record, at the bottom of the page, he talks about the internal subsidy.  That's subsidies between customer groups, like the ones we're talking about here, departures from unity.  He says:

"The internal subsidy, it seems to me, is an aspect of public finance in what is at once a more exact and more natural sense.  Taxation, in common parlance, refers to the use of the powers of the state to extract money from its subjects in order to --"

     And then he lists, you know, what its goal of public utility -- or what this money is being used for:

"-- to defray the cost of services that the politically dominant elements of the state wish to provide and that the market would not provide in the desired quantity and at the desired price, or to transfer money from one group to another --"

     This is his definition of "taxation":

"-- or often to do both.  By this test, regulation is in part a system of taxation or public finance.  A basic mechanism is the internal subsidy."


That's the cross-subsidy that we're talking about.  And so:

"A firm provides a service below its real cost, and the deficit is made up by other customers of the firm who pay higher prices than they otherwise would."

     So he's talking about a system of enforcing subsidies between customers and he's critical of it.  And that's, I think, the key point.

     Staff's treatment of Posner suggests that Posner's approach would largely support this decision.  And I think that's right, but that's not a good thing, because, you know, either Staff doesn't get it, that this is a criticism, or if they do get it, if Staff is saying that:  Really, what we perform here at the OEB is this kind of taxation function, and we tax some customers for the benefit of others, then I think that's a pretty dramatic departure from every representation I've seen from the OEB about what it does.  And to be a bit glib about it, if this is the approach, if you're adopting a Posnerian view of public regulation, I think you're going to have to change all your communications, your annual reports, your public submissions to the courts, the speeches you make at events, because the Board consistently presents itself not as a taxation agent but as an economic regulator with a goal of achieving efficiencies in the system.

     And Staff's approach here is really a complete change in the paradigm if you say:  Well, no, Posner was really right all along; really what we do is carry out a taxation power.

     And think of also not just kind of the principal point of this, but think about where this leads you as a Board.  If you say:  Our role is really to helping some customers for the benefit of others, consider the implications.  Remember the ramp rate appeal.  And two Members of this Panel were on the ramp rate appeal, and they were faced with the question of:  Okay, we are hearing an appeal from a decision of the IESO, and our test to hear that appeal is whether or not there's been unjust discrimination.  And so they had to interpret what unjust discrimination means, and the Board did that.

Mr. Kaiser and Mr. Rupert said, well:  Unjust discrimination, given our context, means uneconomic discrimination.

     But if you take this approach, then what you should have said is that:  Really, Posner is right, and unjust discrimination means a description of wealth between generators and consumers that we do not agree with, and we'd like to change that allocation.

     MR. RUPERT:  Mr. Vegh, just so I'm clear, you've talked about Posner for quite a bit.  Are these the two brief paragraphs in the Staff submission that are causing you the grief on page 9?  Are those the two paragraphs that are really causing you concern, or are there other parts?

     MR. VEGH:  Yes, that's right.

     MR. RUPERT:  I just wanted to make sure there weren't other parts of the submission.  Okay.

     MS. SPOEL:  Sorry, Mr. Vegh, I just wanted to go back.  You were speaking about approval of the gas system.  If you take Enbridge Gas as an example, it's been regulated by the Board for many years.  I believe there's one residential rate through the entire service area of Enbridge Gas.  


Now, if you were to look at what it costs to serve customers in different parts of Enbridge's service area, I believe the overall goal when they extend a line, because they don't have to serve everybody, unlike electric utilities, is that it would be -- the average would be a revenue-to-cost ratio, or a PI, or whatever it's called, of 100, but they can build some parts where it's 0.6 and some that are 1.4, and as long as their portfolio averages out to 100, then we view it as being economically reasonable.

     Now, wouldn't you say that in doing that, taking that approach, that Enbridge as approved by this Board is doing exactly what Posner suggests, which is subsidizing that if you extend a gas line in the middle of a built up suburban area, or a new suburb, it's maybe 0.6.  If you extended out some country road, but there's just enough customers, then it's a 1.4.  So long as its portfolio averages, then the people on that country road are being subsidized by the people in the subdivision where the houses are closer 

together.  And we approve that all the time.  Throughout a service territory, there's only two substantial gas distributors in the province, so huge service territories, and we average it out through the whole thing because that's viewed as a way that more people, frankly, can get gas service.  Because if people where it was cheap to serve paid only that cost, the rest of them, it would be economic to serve them.

     And we've been doing that for the gas utilities for the last 50 or 60 years or however long we've regulated them.  And there are only a few rate classes, and there's clearly lots of subsidy that goes on in those rate classes, but postage stamp rates are viewed to be a good thing.  


Now, isn't that exactly really what Posner is saying we're doing, that we're saying that it's better for more people to get the service because some will subsidize the others, and you only have a problem with it when it comes between rate classes as opposed to within a rate class?

     MR. VEGH:  No, I don't think that's what Posner is saying, because what Posner would attribute -- so the point you're making is that existing customers will subsidize the expansion of the system to new customers.

     MS. SPOEL:  Well, and some new customers will subsidize other new customers because it's cheaper for them to expand than others.  


MR. VEGH:  Right.  And so that --


MS. SPOEL:  There's an inherent -- by having it a group thing, there's an inherent amount of subsidy that's going to happen if you don't have -- as I come back to my point that I made earlier, if you don't have an individual rate for every single customer based on their individual cost causality, you are inherently going to have some subsidies, and some of those, we accept as being reasonable, and some we accept -- we say, no, that's going too far.

     And I think your point is, where you said the real question is what's due and what's undue discrimination, that that's really what you're talking about:  When are we going too far?  When is the Board and the utility going too far?  That's what we're really talking about, really, whatever the theories of Posner and everybody else, really, it's a bit like beauty; it probably in the eye of the beholder, and what's too much, where is it going too far based on where we've been and where we're going and what our goals are.  Is that fair?

     MR. VEGH:  Well, I would characterize it differently.  

I don't think beauty's in the eye of the beholder in that sense.  I think that there is a more principled requirement than that.  So I wouldn't say that suggests -- it's that subjective.

     But to take your example, and why there is a difference between economic efficiency and the Posnerian argument -- I don't know if this is too academic or not, but you raise it, so I'll go there.


MS. SPOEL:  Well, you started talking about it anyway.

     MR. VEGH:  Sorry, my fault.  My fault.

     To the point is this, so when you talk about the expansion of the system, there are subsidies involved in the expansion of the system.  Under the Board's sort of stated rationale, the reason you have these expansions of the system and the subsidies is that it's ultimately more economically efficient to do that because you are -- it's a rational expansion of the distribution system, it's consistent with the Board's objectives, and from a societal perspective, we're better off to expand the distribution system.  I think that's the rationale.

     Posner would provide a different rationale.  Posner's rationale is you would look at the political strength of the people who were claiming the subsidy, and that's going to tell you who gets subsidies.  So I'm saying it's different in terms of the rationale for some subsidies.  That's why I say not every cross-subsidy is undue.  Right?  Not every discrimination is necessarily undue, and the question is whether this one is due or undue.  And as you say, you know, what is that boundary?

     So I don't concede that Posner's rationale for what the Board does is accurate.  I think the Board is acting more on the basis of economic efficiency.

     I'd like to address Bonbright, which is a little less academic, perhaps -- you know, the great Bonbright, the theorist or the writer on rates.  I just want to see where I am.  Yes.

     Bonbright of course makes the argument in "A Criteria of a Sound Rate Structure."  Staff addresses the Bonbright point at page 9 of its written submissions.

     Before I turn to Bonbright, let just me finish up.  Again, the problem -- Posner, so we don't lose the point --is that under Posner there's no definition of undue or due.  It's just an explanation of the political strength of the people requesting the subsidy.  That's what Posner would say.  So just to bring that to a closure.

     And that is -- as I've said, the flaw, in my submission, with Staff's description is that there is no distinction between due and undue.

     I'd like to deal with Bonbright.  Staff refers to 

Bonbright at page 9.  Bonbright, of course, is a leading 

authority.  They paraphrase at page 9 a quotation from 

Bonbright in our Factum, and Bonbright does have a pretty clear description of unjust discrimination and I think they kind of soften what Bonbright says, so I'd like to quote directly from Bonbright.  He's referred to in our Factum, I think the first paragraph, or perhaps the second paragraph.

     This is what Bonbright says specifically.  I'm reading from page 2, and this is a component of a sound rate structure. He says:

"A component is the avoidance of undue discrimination in rate relationships to be, if possible, compensatory -- that is, everyone pays for the services that they get -- i.e., subsidy-free, with no inter-customer burdens."

     So the equation of undue discrimination with the removal of subsidies is found clearly in this statement.  It's "i.e., subsidy-free".  So the presence of subsidies is what makes discrimination undue, the inter-customer burdens.

     So Bonbright is a little more specific, and it's that definition of undue discrimination that Bonbright puts forward and that AMPCO relies upon.

     Staff effectively kind of rejects this definition or this statement by quoting Phillips' observation that -- you know, Phillips says -- or Staff says:  According to Phillips, there are many principles of rate regulation, and there's no method of prioritizing them.


And Staff particularly refers to or includes Phillips' treatment of Bonbright in its materials.  Do you have a copy of Staff materials?  I think I lost mine.  And I want to go to it -- I have it here, sorry.  I'll go to what Bonbright says.


So they're quoting from Bonbright, but they refer to Bonbright at page 435, where Bonbright points out that there are many principles involved in -- sorry, where Phillips points out that there are many principles involved in rate regulation, and Bonbright says:  Well, these require interpretation, and they overlap, and they're broad and ambiguous.  And he gives the examples.  So he asks:  What is undue discrimination?

     But remember, there are a number of terms that require interpretation in utility regulation, such as cost of service.  Well, we don't throw up our hands just because that term has to be interpreted, and there's more than one possible termination, we don't throw up our hands and say:  Well, anything means cost of service.

You still come up with a rule around cost of service.  You still come up with a way about finding a fair rate of return, even though there's judgment and interpretation involved in that.

     But most importantly, what -- so these points are complex, and that's why they write books on these topics.

     But then you see that there is a prioritization of these rules for utility rate regulation, and these are quoted at page 435, quoted by Phillips.  And there they're in the middle of the page.


First is, A, the fair return standard.  The second is the fair-cost apportionment objective.  So this is -- my point is here, this is a fundamental principle.  Bonbright and Phillips and all authorities would agree that this is a fundamental principle:

"The fair-cost apportionment objective which invokes a principle that the burden of meeting total revenue requirements must be distributed fairly among the beneficiaries of the service."

     And I want to stop there, because he doesn't -- this is not a discretion -- just because a term requires interpretation doesn't mean it's discretionary.  If you read this to be discretionary, you would be reading quite a different statement from him.

     So if you go along with Staff and you say:  Well, it's all a matter of discretion to determine cost allocation, then what you would be reading Phillips to say is that:  The fair-cost apportionment objective which invokes a principle that the burden of meeting total revenue requirements must be distributed at the discretion of a regulator.

     That would be a fundamentally different principle than what these authorities say.  So "fairly" does not mean on a discretionary basis.

     No authority -- and I don't think any public utility regulator would agree that "fairness" means at the discretion of the regulator in the context of the fair apportionment principle.

     And then at page 10 of Staff submissions, they refer to the decision itself.  And I'm getting to an end now of my comments on Staff submissions.  And they make two points, Staff makes two points at page 10.  There's an assertion at the top of page 10 that:

"The Board should not seek to achieve unity, because you would be relying upon dated and unverified cost allocation results."

     I, frankly, have gone through the decision again.  I don't see where that comes from.  I haven't seen the decision raise specific concerns with the quality of the data.  I haven't seen any statement that the data for cost allocation is any less accurate than any other of the data that was relied upon, and if the evidence is that weak, then I would say Oshawa hasn't met its onus of demonstrating that there's a just and reasonable rate.

     And even if there are limitations of the data -- we discussed this before; I won't get into it in too much detail -- where it says "a discussion of the weakness of the data", then why is 115 or 130 an appropriate rate?  Why is that more appropriate than 100?

     If the best information you have is unity, then you use that best information to set a rate.  You don't say:  Well, the information on unity is bad, so we're going to set it at 115.  That's not a remedy to the data limitations issue.  It doesn't make it more just and reasonable to set a rate at 115 than it does at 100.

     And again, to repeat what I've said, there's no suggestion that the concept of undue discrimination informs what you do in the absence of perfect data.

     They also make the argument, allegedly based on the facts of this case, but I'm not really sure that applying unity would in fact lead to rate shock.  You know, rate shock is an interesting issue, because it seems to be an assertion or an assumption in this case that there would have in fact been rate shock.  And that's really not clear.  It's almost a presumption of rate shock.

     And again, Staff does not say what that rate shock would be, but I've handed up a document that's marked as Exhibit 12 -- this is produced by the OEB -- which looks at what the impact was of this rates decision, this rates decision plus other -- you know, the change in the commodity rates and other components, further distributors for whom rates have been issued.

     And you look at the Oshawa PUC discussion here, and there's, under the "delivery" column -- I know delivery is more than just distribution rates, but this is what is supposed to be shocking to the customer; that is, what they see on their bill as a delivery rate.

     The percentage difference between the May '01 delivery rate and the May '07 delivery rate is a reduction.  So this cross-subsidy that is said to avoid a rate shock is contributing to a rate reduction, to a delivery cost reduction.  As I said, there are other components of the delivery component.


So I think the delivery rates per customer themselves, there is a slight increase, I think $750,000.  That's what we're talking about here, according to Oshawa's submissions that they filed here.  $750,000, spread over, you know, 50,000 customers in Oshawa.

     So there's a presumption of a rate shock here, and I think that's -- again, that's a problem.  If you say the Board -- Cost Allocation Reports presumptively say that you hit the boundaries.  I think the Allocation Report says:  Well, you go to unity, and if there's a reason to depart from it, you depart from it.


I don't see rate shock as a legitimate reason in this case to depart from unity, based on the impact on customers.  In fact, you know, if anything, the people who would be shocked are the large customers, a much smaller number of them, who are required to make a material contribution to the ongoing rate cuts for smaller -- for residential customers.

     MR. KAISER:  Well, of course, this doesn't deal with the impact of going to unity.  It deals with the impact of going to 115.

     MR. VEGH:  That's -- well, of going to the next --

     MR. KAISER:  The range.

     MR. VEGH:  Yes, going to the range.  Actually, going to the first tranche of the range, to be fair --

     MR. KAISER:  Right.

     MR. VEGH:  -- as opposed to the endpoint --

     MR. KAISER:  No, that's right, just the first tranche.

     MR. VEGH:  No, that's right.  So what's the incremental impact?  Oshawa has said in their submissions that it's $750,000.  That's the difference to get to unity, right?  So the point here is that by not going -- sorry?  By not going to unity, you're able to fund a delivery rate cut.

     MR. KAISER:  Well, we don't know what the cost would be of going to unity.  We know what the cost is of going to the first factor that they went to, which was -- I guess these are the large use customers; right?

     MR. VEGH:  No, these are residential customers.  

Average residential customer, 1,000 kilowatt-hours.

     MR. KAISER:  But this is the impact of going to 186, right?

     MR. VEGH:  That's right.  This is the incremental one.

     MR. KAISER:  Not the impact of going to 100.

     MR. VEGH:  Yes, so I'm making two points here.

     One is if the goal was to avoid a rate shock, there is still some room, because you're cutting delivery costs, right?  So there's still some headroom for the rate shock to trigger.

     But it's fair to say that this doesn't tell you what it would be if you go to unity.

     Oshawa did file submissions on what the cost would be of going to unity.  And that's in Exhibit No. 8.

     MR. TAYLOR:  Sorry, if I could interrupt here, a couple of things.  First of all, the cost of going to unity that you're looking at for Exhibit 8, that deals with deferral accounts and the carrying costs for maintaining those accounts.  But I think that from my understanding of what you have just said, is that the residential customers, or 1,000 kilowatt-hour customers in Oshawa's service territory experienced a rate decrease as a result of the rate application.  And from my understanding of the application, as a result of the application, distribution rates increased for residential customers.

     Perhaps if we're factoring all the other variables from this chart, like cost of power, maybe that would affect the total bill.

     MR. RUPERT:  Retail transmission rates, I assume.

     MR. BUONAGURO:  In my argument, we referred to the amended draft order, which specifies a distribution rate increase for a residential, and it was 11.2 percent on the distribution side, based on a phased-in approach to the cost allocation.

     MR. VEGH:  Well, that's right.  I say this is delivery costs, which includes distribution rates plus other components.  It doesn't include commodity costs, but the transmission costs incurred by distributors.

     But when you're looking at rate shock, you're looking at what is shocking to the customers; that is, from the customer's perspective.  And so my point is that there's still some headroom on the impact of a rate shock, or to trigger a rate shock.

     And even this 11 percent, I think that ends up being a dollar.  So the impact of the distribution rate taken by itself.

     MR. RUPERT:  But you're just saying that you would view that rate shock or similar terms has to be looked at in the context of the total electricity bill?

     MR. VEGH:  I think that's what shocks people, yes.

     MR. RUPERT:  Even though this is a distribution rates case.

     MR. VEGH:  Well, I would say -- I'm not looking at the total electricity bill; right?  I'm looking at the delivery column.

     MR. RUPERT:  You're looking at delivery, which is more than the distribution in this case.

     MR. VEGH:  Yes.  That's right.  And I'm saying that even on distribution itself, you have to ask yourself what the actual impact is for a customer, say on an annual basis.  And I think that there is an assumption that, you know, these large percentage changes that people throw around will end up having this unacceptable rate shock impact.  And of course I'm going to make the other point about rate shock, which is other ways to deal with rate shocks than maintaining the subsidy.

     MS. SPOEL:  But isn't it fair to say what's the impact in terms of dollars?  I mean, it all adds up, doesn't it, for people?  You might say:  Well, it's only 11 percent, but that's only a dollar here, a dollar there.  But I don't think you can make the assumption in a distribution case as to what's going to happen with all the other components on a bill when you're dealing with the distribution costs.  You have to look at -- the Board only gets to deal with that slice at the time, and so to say:  Oh, well, we'll let it go up more because other things might come down, or it's only a few dollars here, a few dollars there -- you know, a few dollars, the dollars start to add, don't they?

     MR. VEGH:  Well, no, I guess my point is that we don't really know what criteria you have in place for a rate shock.

     MR. RUPERT:  No, I'm not suggesting -- I'm just saying you have criteria for rate shock and I just wanted to clarify them.  Your rate shock is that it's the total electricity bill.  Or if you're filling up your car, it's not the cost of gasoline going up, it's the cost of running your vehicle for the total year.  That's the appropriate way of looking at gasoline prices, for example.

     MR. VEGH:  It's a cost exposed to customers.  So it's not, you know, the refinery cost; it's the big number that they see when they fill up their car.

     MR. KAISER:  Mr. Buonaguro, could I just have a clarification from you.  The 11 percent increase figure that you referred to, that was the increase of what in 2008?

     MR. BUONAGURO:  It comes from Oshawa's amended draft rate order.

     MR. KAISER:  Right.

     MR. BUONAGURO:  At page 19.  And what it shows is that the distribution costs between a 2007 bill versus a 2008 bill, there's an increase of 11.2 percent, which comes out to $2.04 on a thousand kilowatts.

     MR. KAISER:  For residential?

     MR. BUONAGURO:  For residential.

     MR. KAISER:  Consuming an average of what, or can you tell?

     MR. BUONAGURO:  A thousand kilowatt-hours.

     MR. KAISER:  A thousand kilowatt-hours?  Thank you.  

     MR. BUONAGURO:  The reference I gave, it breaks down the whole bill into all the different components, further than the exhibit that you've got today.

     MR. KAISER:  Yes. 


Mr. Vegh, would this be a convenient time to take the morning break?

     MR. VEGH:  Sure.  Thank you.

--- Recess taken at 10:43 a.m.   

--- On resuming at 11:14 a.m.

     MR. KAISER:  Please be seated.


Mr. Vegh?

     MR. VEGH:  Thank you, sir.

     I want to finish on Staff's submissions by commenting on one more proposition that Staff put forward.  This will be my final point on the Staff's submissions before turning to the submissions of the other parties, and the submission I'm going to refer to is at page 10.

     MS. COCHRANE:  Sorry to interject, but we are not on air, I believe.

     MR. KAISER:  All right.  Let me try.  Is it on?

     MR. COONEY:  Hold it down for two seconds.

     MR. KAISER:  Has that got it?  I don't think the sign's working.

     MS. SPOEL:  There it is.

     MR. KAISER:  Oh, okay.  I was pushing the wrong one.

     MS. COCHRANE:  Sorry.

     MR. VEGH:  Thank you.


So my final point on Staff's submissions is that with respect to the point made at page 10 of Staff submissions -- and this is really the punch line, I think, of the Staff's argument, and it's at the bottom, the last paragraph.

     And to just set that up again, as you know, AMPCO's position is that it has a legal entitlement to a protection from undue discrimination, and Staff does not share that.  Staff's view is that this is much more discretionary.

     And I think where it leads to is a statement at the bottom of page 10, and I'll read it to you.  This is from Staff.  Staff says:

"Oshawa PUC's existing rate structure has been in place for more than ten years.  Board Staff submits that Oshawa's existing rates did not become unjust and unreasonable upon the publication of the Cost Allocation Report."

     And I think that's a remarkable and revealing statement, and I think it's important to step back and consider some context that we discussed briefly before.

     Prior to OEB regulation, of course, the rates were effectively set by the utilities themselves, under the supervision of Ontario Hydro.  There was no just and reasonable requirement, and certainly no independent review 

by an independent regulator.  It was a self-help system or an honour system.  Under that system, there was no meaningful rule against undue discrimination.


So when the Board carried out its surveys in the cost allocation project, it uncovered information that was not surprising at all, that there were many cross-subsidies occurring between customer classes.


And that's not surprising, because, if left to its own devices, utilities will discriminate in the rates that they charge.  That's entirely predictable.  Every authority on rate regulation will say that.

     And the reason for this is that utilities have market power and can therefore discriminate among customers in a way that providers in a competitive environment cannot.


And when you go to the Phillips chapter put forward by Staff, that's what Phillips is really dealing with, why is it that utilities are capable of discriminating, and it goes through their market power.

     So my point is that, prior to the Board being assigned the power to set just and reasonable rates, the utilities effectively set their own rates and this self-regulation did not protect customers from undue discrimination.

     The Board is supposed to protect the customers from undue discrimination.  And if you don't, of course, the question is:  Well, who will?


Your mandate, in giving this power, was not to maintain the status quo of rates that were set prior to any requirement of just and reasonable rates.  Staff submits that the existing rates of Oshawa PUC did not become just and reasonable upon the publication of the Board's report, and that's true.  They were always unjust and unreasonable.  And this is why the Board was given the role to fix that problem, and to make these rates just and reasonable.

     I'd like to turn, now, to the submissions of the EDA.  

I don't plan to read them to you.  I'll just refer to them.

     EDA makes much of the same arguments as does Board Staff, but emphasizes one point that Staff really do not stress.  We talked about it a little bit, but I would like to elaborate on it.


And the point that EDA makes -- and Consumers Council makes much the same point -- is that cost allocation involves large amounts of judgment; that is, the exercise of actually allocating cost to services and capital.


And so they both say it's not an exact science.  So the argument is that because it's not an exact science and there's lots of judgment involved, that becomes too unstable a platform to support a binding legal requirement.

     What I submit that this argument fails to appreciate is that virtually all regulatory principles involve matters of judgment, and this does not mean that they cannot support legal entitlements.  In fact, some areas involve much more judgment than cost allocation, but they can still support binding legal requirements.  And the best example is:  What is a fair rate of return?

     Now, that's a matter of opinion.  And there are, in addressing cases that deal with return, you hear different opinions of people, of experts, on what is a fair rate of return.


There's a lot of judgment involved, and then the Board exercises its judgment and determines what is a fair rate of return, and that is giving effect to a legal entitlement of the utility.


The fact that it's based on judgment doesn't mean it's discretionary.  It means you are determining what the entitlement is, and that entitlement is legally enforceable.

     And, I mean, I've heard the utilities making the case for the last few years that they have a legal entitlement to a fair rate of return.  A rate of return is not discretionary. It's a legal entitlement, and anything short of a fair rate of return is confiscatory.


So I'd be surprised if the EDA is now going to go back to its members and say:  There's a new rule, which is now that because the OEB exercises judgment in determining what is a fair rate of return, it has discretion to set those returns without a legal standard.  I think that's effectively what the EDA is submitting here, that because there is judgment involved, there is no legal standard.  And I think that's just wrong.

     Customers have rights, and customers have rights with respect to a just and reasonable rate, and that right is the protection from undue discrimination.

     I'd like to address the points raised by both VECC and the Oshawa PUC on our submissions with respect to mitigation.  Both VECC and -- well, VECC takes issue with the mitigation argument.


And I just remind you what the mitigation argument is.  AMPCO's submission is really aimed at the issue of rate shock, and the argument is that if the concern is really rate shock -- that is, you know, the volatility, the impact that customers see -- then customers can be protected from rate shock through mitigation.  But the question then is:  Who pays for that mitigation?

     So this Panel is going to have to make two determinations, I think.  First is:  Can you depart from unity?  And if you can, then the second determination has to be:  Well, then who pays?  Who pays for that departure from unity?

     And AMPCO's argument is that the person who should pay is the customer that benefits from the mitigation, so if there's a mitigation over three years or five years or for whatever period it is, there's a cost to that mitigation.  And I have yet to see the case why large customers should pay that cost.

     MR. RUPERT:  Mr. Vegh, you have introduced the second part, I would think, by saying something like "if you do depart from unity".  But it strikes me that in both your cases it's unity.  You're saying unity is the rule for the rate classes, for example, that we have under this examination here.


And the only question is:  How quickly do the people who are having to pay for rate reductions of one class pay for it?  It's not a question of, if unity is -- it strikes me that it's always unity.  I just wanted to clarify that.


Is it true that even though you introduced it as, if it's unity or not unity, it really is always unity, in your view, is the standard, and the mitigation is just a question of how quickly do one or more classes pay for something, as opposed to:  Are they ever going to have to pay for it.

     MR. VEGH:  That's right.  So the part -- I'm talking about mitigation, which is, you don't maintain the subsidy.  It's how do you -- so just assume that you get rid of the subsidy; that's right.

     MR. RUPERT:  Yes, I just wanted to clarify, because you introduced that by saying, "If you do say that it's not unity," and it strikes me you're saying it's always unity.

     MR. VEGH:  I know, but if you -- so if you disagree with me and say that we can't have unity, or even -- sorry, if you say you can't have unity, and therefore there is a -- and the reason you can't have unity is because of this rate-shock issue, and there's a mitigation to something, whether that mitigation leads to the road to unity or whether it stops short at the range, you still have to ask the question of:  Well, who should pay for the cost of getting there; right?


So I think the mitigation issue arises under both scenarios because the mitigation either goes to unity or the mitigation goes to the range, and there's a cost either way.

     MR. KAISER:  Let's say we agree that the right ratio wasn't unity, but it was 180, and what the Panel did is they knocked it down to 257 in '08, 218 in '09, and got to 180 in year 3, in 2010.  You would still say there's a cost of stretching the adjustment out over a three-year period, and that cost ought to be borne by the parties that benefit.

     MR. VEGH:  That's right.

     MR. KAISER:  Even though unity, in that example, wouldn't have been an issue.

     MR. VEGH:  That's right.  So it arises in both scenarios.

     MR. RUPERT:  I see what you are saying.

     MR. VEGH:  And so you have my argument that the customer who pays should benefit, and this is an important consideration, because when you read the submissions of others, it allows you to consider the question:  When you talk about rate mitigation, are you really talking about managing that transition or are you talking about continuing the subsidy?  And those are two different questions.

     VECC's submissions are clear that they say the costs of that transition should be borne by large customers.  So they're not really protecting -- sorry.  Excuse me.

     It's not really saying:  Soften the blow over time for our customers; it's:  Make someone else continue to pay for that cost of softening the blow.

     And so what I submit that that demonstrates is that they're not just trying to get protection for their customers from a rate shock.  They want a continuation of the subsidy.

     And Oshawa PUC makes largely the same point.  They identify what the cost of that transition is.  If you were to transition to unity, there's a cost of $750,000, I think is what they put forward in their submissions.

     And Oshawa is saying:  And don't make our shareholder pay that cost; right?  If there's a transition to unity, there's a cost to that and don't make our shareholder pay.  And VECC is saying:  Don't make our customers pay.  But no one has come up with a good reason why, I think, large customers should be required to pay.

     MR. KAISER:  On that point, this would not be the first time we've had mitigation of rate increases.  There have been lots of cases where the Board for one reason or another has found that the revenue requirement was deficient by X but it wouldn't all get recovered in one year's shot, in one year's rates, and that it would come in over a period of time.

     And there's a cost, of course, to the utility of deferring that revenue, which they might have been entitled to on the basis of the decision in year 1, but they don't get all of it until year 3.

     Is there any other case, any decisions that you're aware in this Board, where the Board has said:  Yes, we're going to mitigate, we're going to defer the recoupment of the revenue, the recovery of the revenue, over a period of time of years.  There will be a cost to that.  I suppose the interest cost on the money, essentially.  And that cost ought to be borne by the party that gets the benefit of the mitigation; any cases where the Board has adopted that principle?

     MR. VEGH:  Sure.  There are a couple.  When you accomplish a deferral account, there's a collection of interest.  That means customers pay that cost.

     MR. KAISER:  I understand, but don't all customers pay?

     MR. VEGH:  But the scenario you've provided is a deferral account on a utility revenue requirement.  So the beneficiaries of the mitigation, in that sense, are customers, all customers.

     MR. KAISER:  I guess I wasn't explicit.  Let's suppose that the mitigation just related to the residential rates.  

There's a deferral account, as you say, and it gets recovered, but does the cost of the mitigation get charged back to the residential customers or is it borne by all customers?

     MR. VEGH:  I think that if you're looking at the -- one clear example where these issues come up is in the commodity costs, electricity and gas commodity costs.

     That's where you have a whole system in place to protect customers from the volatility.  But there's a cost of the protection from that volatility.  Those costs are borne by the commodity customers.  

     MR. KAISER:  By rate class?

     MR. VEGH:  Well, by the commodity customers who purchased commodity.

     MR. KAISER:  But those could be customers across all rate classes, could they not?

     MR. VEGH:  Well, but in a sense, a utility customer, a utility commodity customer, is from those perspectives like a rate class of the utility.

     MR. KAISER:  But in that case, I mean, they treat all customers as benefiting equally, and so it gets borne by all customers because they all have the same exposure to volatility.

     MR. VEGH:  Not if you're not purchasing the commodity from the utility.

     MR. KAISER:  Right.

     MR. VEGH:  So if you're not purchasing the commodity from the utility, you don't pay for those costs.

     MR. KAISER:  No, of course.

     MR. VEGH:  But that's the point.

     MR. KAISER:  All customers that do purchase gas get treated equally.  This was not the situation here.  We had different customer classes who are purchasing electricity, and you are talking about differentiating and charging just one customer class the cost of the mitigation because that one class benefits from it.  I don't think the gas case -- I saw the gas case in your material, but I don't think it's on all fours.

     MR. VEGH:  Well, I think it's --

     MR. KAISER:  Of course, obviously there's no cost to mitigation if the customer doesn't buy gas from the utility at all.

     MR. VEGH:  So they don't contribute to it.  So the beneficiaries of the smoothing pay for the smoothing.

     MR. KAISER:  My question to you, is there any precedent with respect to the customers that do buy gas from the utility -- of which there is considerable -- and if mitigation just benefited one of those classes, that one class gets hit with the cost of the mitigation, as opposed to other classes?

     MR. VEGH:  I mean, I guess the question is how good an example is the commodity on both gas and electricity, the 

RPP, and the Board is careful to ensure that these costs are not borne by direct purchase -- the costs of smoothing the volatility are not borne by direct purchase customers because they don't benefit from the smoothing.

     MR. RUPERT:  But with all respect --

     MR. VEGH:  So that's the best example that I can provide.

     MR. RUPERT:  Are you saying that if we mitigate the rates of utility A, that the customers of utility B don't pay for that?  I mean, that's kind of what the gas commodity example is like, isn't it?

     MR. VEGH:  No, because in the gas commodity, you're talking about who pays for the value of the smoothing.  So there's a cost to the smoothing.

     MR. RUPERT:  And if we mitigate Toronto Hydro's rates, we don't go and ask Enersource's customers to bear that, because they're not customers.  So we don't ask non-system-gas customers to pay for system-gas mitigation.  That's all you're saying.

     MR. VEGH:  Yes.  Yes.

     MR. RUPERT:  So I'm just kind of struggling with how that's equivalent to the rate class argument.

     MR. VEGH:  The equivalence is, what you tried to do, where you are going to reduce volatility, what you look at is who we have benefits from that reduction.  There is a cost to doing it.  You have to make some determination; right?  So Oshawa --

     MR. KAISER:  We're not saying you're wrong in the principle.  We're just asking if there is any precedent.

     MR. VEGH:  Yes, so this is a precedent.

     MR. KAISER:  Is the RPP a better precedent?

     MR. VEGH:  Both commodity, whether electricity or gas.   

RPP is a --

     MR. KAISER:  RPP relates to a certain class of customer.

     MR. VEGH:  Well, the customers who choose to stay on 

RPP.

     MR. KAISER:  Well, I guess it's more or less the same.

     MR. VEGH:  And so you still have to make that call.  If you say there should be a transition, and you say there's a cost to that transition, you still have to determine who should pay that cost.  And it's not self-evident to me that the persons who should pay that cost are large customers.

     And the utility says:  Don't look at us, because we shouldn't have to pay that cost.  And why not?  Because they don't benefit from it.  Well, neither do large customers.

     I want to end with an objection made by Consumers Council -- I think I've covered most parties' points as I'm going through this.  Things came in kind of quickly last night.  But the key point I want to cover, and I'll finish on this, is by the Consumers Council.  And I want to address a point that they make, because I think it's 

a serious point.

     They talk about incentive regulation and they make the argument that, you know, incentive regulation decouples revenues from costs and asks whether cost causality can remain a legal requirement under incentive regulation.

     Or, in other words, is what I'm saying, you know, true only under cost of service, and therefore not as fundamental?  And I want to make two comments.

     The first is, you know, CCC says, if that's right, then you really have to unravel the Enbridge and the Union cases because they're going to incentive regulation.

     Now, I wasn't involved in those cases and I didn't really have the opportunity and the time permitted to fully investigate this issue.  But I do have a part of the settlement agreement from the Enbridge decision, and this is Exhibit 11.  And this agreement was, of course, approved by the Board.  And I've handed it up.

     Included in the settlement agreement in the Enbridge decision, at paragraph -- this is page 31 of the exhibit -- second full paragraph, there's a reference to Exhibit E, the schedules that set out estimated assignment of distribution revenue to rate classes for the years '08 to '12, and a statement:

"Enbridge agrees that the Board-approved cost 

allocation rate design principles used to allocate the revenues on a per-rate-class basis for '08 will be maintained throughout the term of the IR, unless the company seeks the Board's approval for any proposed changes by filing an application."

     And the Board approves.  And as I read these schedules on a year-by -- it's a pretty detailed year-by-year breakdown of the estimate of the cost for each customer group, so it's not just that the Board opened up a departure from the principles of cost allocation.  And, you know, the allocation of costs were negotiated between the parties largely.  It was a settlement agreement.  I'm not sure of what those ratios are, but I assume that Mr. Warren and Mr. Thompson both took good care of their clients in coming up with the apportionment of costs between them.  And the agreement, as I've said, doesn't just say:  It's open-ended now.  You can go and depart from that.  So it's not like this unravels incentive regulation.

     And I'll also remind you, without taking you to it, paragraph 13 of our Factum has this quotation from the Board in the Union Gas/PBR decision, 2000 or 2001, where the Board made a requirement that cost-allocation ratios be maintained and that the utility cannot depart from cost allocation, because the Board said that's the only way to know whether or not these rates continue to be just and reasonable.  So this is continued to be dealt with.

     The second point I want to make about the Consumers 

Council submission is the point it makes that I think is perhaps superficially attractive, but is still incorrect.  And this is what I think Mr. Warren's saying.

     He's saying that during the course of an incentive regulation term -- that is, during the course of the five years that a utility's operating under incentive regulation -- a utility may profit more from some customer groups than from others, because they could cut costs and manage their costs.


And so he says, as a result, if this is the case, then during that period there is in fact a departure from cost causality during the period of the term.

     The argument is that this reality is inconsistent with the rule against the departure from cost causality that I'm advocating.  I think that's the argument that's put forward.

     I think that there's something to this as far as it goes, but it's really not a point about incentive regulation, and it's not a point about just and reasonable rates.  It's a point about what happens after rates are set, and that's true whether it's incentive regulation or cost-of-service regulation.


Under either scenario, there's a regulatory lag.  And during that lag, of course, the rates are set, and then life goes on.  The utility may earn more or less than an approved rate.  Customers may contribute, in reality, more or less than the costs actually incurred to serve them.

     So all those things happen during a regulatory lag, but they do not mean that the original order is not being followed or that the original order must not have been informed by these principles of cost causality.

     In other words, the Board sets a rate based on forecasted cost and revenues.  The actual costs and revenues are going to be different from forecast.

     So the fact that there's no ongoing readjustments of rates or revenues to the, you know, initially approved cost allocation doesn't mean that the initial finding about the approval of revenues are being departed from.  It's just that the test of just and reasonableness is determined when the rates are set, and not -- and the fact that circumstances change after the rates are set, during the time of the regulatory lag, whether it's cost-of-service, incentive regulation, whether it's one year, three years, or five years, whatever it is, the fact that circumstances will change does not mean that the initial rate did not have to be just and reasonable itself.

     And so the point here is that we're not talking about departures from cost causality in actual utility performance.  The question is whether the Board should set a rate that departs from cost causality in the absence of exceptional circumstances.  And I submit that the Board should not do that, because that is the definition of undue discrimination.

     Thank you.  Those are my submissions.

     MR. KAISER:  Thank you.

     MR. RUPERT:  Mr. Vegh, I just want to ask a question about something you addressed on, I think it was the VECC and maybe the CCC paper, and this has to do with the degree of judgment involved in cost allocation.

     I think everyone would agree that there is no such thing as a single, correct, unassailable cost allocation model probably anywhere in the world, and this Board spent years, through consultation and research and things, to come up with what we've got now.

     But it's for sure true that another model that would garner support from various people could be developed and have different ratios.  There's no doubt about that.

     With the legal requirement for unity, what model becomes the basis for that?  So if a distributor runs this Board model and gets certain numbers, but an intervenor or a customer says:  Well, I have a different model, and my model shows these numbers here, and unity should be derived from my model, not from the Board's model, how do you deal with that, and how does this Board deal with that?


So the law, presumably, doesn't say it's unity as put out in the non-binding model by the OEB.  What does the law say on this?

     MR. VEGH:  You have to use the best information that you have.  And it's true, people could come forward with different arguments about how costs are properly allocated.  But then the Board's job is to make a decision based on what it thinks is the most accurate.

     Once it makes that decision, under even a pristine, beautiful model, there is still going to be an element of judgment involved.  But that doesn't mean that 115 is better than 100.  The best information you have is -- if the best information you have is that this is unity, then that's the best information that you have.

     And it's true there's an element of judgment.  You go back to the fair return.  People will have --

     MR. RUPERT:  But I think, the fair return, I mean, anytime you're allocating a joint cost, there is no single right way, there is no right way to do it.  There can only be reasonable basis.  There can only be consensus views.  There can only be conventions.


And you've referenced Posner.  There's a very famous accounting article called "Incorrigible Allocations", that essentially proves it's impossible to say there's one right way.


So you have these conventions, you've got consensus, you've got reasonable people saying that's pretty good.  That's about all you can say a cost allocation model is.  And you can have six of them on a table that all meet that standard.

     So I'm just wondering, given that, why an approach that says:  Look, this is the way the cost allocation world is -- Unity is what it is, but there should be no assertion that a particular single model derives unity, and that is the one single right answer.

     So that's how I would characterize the Board's kind of approach to this thing, with ranges and so on.  You don't accept that, I guess, that the underlying arbitrariness of a lot of allocations and the underlying judgments and the underlying choices that are made shouldn't somehow affect how a regulator applies this.

     MR. VEGH:  I think the requirement on the regulator is to use their best judgment of what the right answer is.  And you can't kind of duck that by saying:  Anything within, you know, 115 to -- from 85 to 115 is the right answer.  So it's kind of up to the utility.  Whatever they ask for within that range is the right answer.

     I think 100 is the best information that you have.  If you had a -- if you have reasons why you should depart from 100, specific reasons, then you should debate those and justify those.


But to say:  We're going to start, not with 100, but with 115, you would have to be able to say:  115 is more just and reasonable than 100.  And how do your models lead you to that conclusion?

     MR. RUPERT:  There is judgment to the process regardless.  I mean, the judgment, you've acknowledged -- call it judgment, call it arbitrariness, call it conventions -- is inherent in developing a model.  That, you said, is acceptable.

     Then once that model that requires all that judgment is on the table, you say there's no judgment allowed in departing from the numbers in that model.  That's how you've kind of set it up, I think.  You've agreed that the models themselves -- there's no single right model, but once the judgments are made on that model, that any further judgment is precluded.

     MR. VEGH:  I'm not saying that you could never justify a departure from the results of that model.  What I'm saying -- because, you know, we've talked about them.  There's materiality, there's term, there's exceptional circumstances, system expansion issues, to use the example of Ms. Spoel.


There could be policy reasons that you can articulate as to why that should be.  But I don't think you could just say:  We think 115 is better than 100, because you still have to choose what is the best number out there, and then, you know, justify departures from that.

     And if you say:  Well, it's 115, you know, is that any -- you say:  Is that any less arbitrary than 100?  I suppose it's kind of circular.  Well, then what's the matter with 100?  Why is 115 better than 100?

     MR. RUPERT:  I'm just more enquiring about this because I'm thinking beyond the Oshawa case to how proceedings would unfold under your approach if the minute a customer class decided that they didn't like the results and filed their own cost allocation model, that the Board would have to then adjudicate one, two, three more models in each case because, of course, there was no flexibility at all on the part of the community, and so the cases became cost allocation cases, each individual LDC.  And that's a kind of maybe extreme case, but I'm just wondering where your approach leads, and that's why I'm asking that.

     MR. VEGH:  Well, you're asking a sort of a floodgates argument.  Floodgates arguments usually don't burst open.  

But I would say if there's a real dispute on how to allocate costs in a case, that's fair game.  I mean, people bring alternative models, they bring alternative approaches to many issues, to -- again, the fair return standard being the most obvious, and much more open-ended and judgemental than cost allocation.

     But, you know, what is the cost-of-service?  That's a contestable issue.  People bring different approaches to that, different evidence on that.  What is the appropriate forecast?  All of these issues involve matters of judgment, and you could say somewhat of an arbitrary solution at some point, but that solution that you land upon is the Board's best determination under the information available to it under the circumstances of what the rates should be, and included within that is what is the legal entitlement of the ratepayer.

     So you could say there's an element of arbitrariness and open-endedness in all legal entitlements.  But that doesn't mean people can't insist upon them.  So, yes, if you have a flawed cost allocation model and you want to pass an order requiring a customer, like, making an order that a customer pay an amount, you know, transfer money over to someone else, that customer can challenge that model.

     MR. RUPERT:  I just want to understand, though, you used a flawed cost allocations model.  I suppose it can be flawed models, but even you can have 10 non-flawed models.  There is no such thing as a single model.

     As we go forward, if we were to accept the position you've put forward, as we go forward and complete cost-of-service hearings for this year and go into next year's cost-of-service hearings, I guess all parties would have to realize, then, that ranges aren't on the table, and that they should be in some cases preparing their own cost allocation evidence and not relying on anything on the Board report going forward.

     That's the scenario that I'm wondering if your proposal doesn't lead there.

     MR. VEGH:  Well, I don't think it will be that extreme.  If we look at what happened in this case, Oshawa applied a cost allocation model and came out with some numbers.  And the number that we're -- so we don't know what that information is because, you know, we're at a later stage in the case, but it wouldn't be difficult to say:  Well, what does unity lead you to under this cost allocation model?  It would lead to a number.  It would lead to a contribution of revenues from different customer classes.  So that would not be that dramatically different than what you did in this case.  What you did in this case was you ran the model; it led to, you know, the numbers that it led to.  And you said, you know:  Meet 115 in three years and 50 percent towards that for the next couple of years.

     It's a question of what is your starting point?  Is your starting point unity or -- sorry, your endpoint, sorry.  Are you trying to achieve unity or are you trying to achieve 115?

     And they have run the models in this case, in the Hydro One case -- I know you're not joining them, but I've looked at the evidence in that case.  It was an interrogatory which asked the question:  What are the rates at unity?  And if they could produce an answer to that.  And if someone says it shouldn't be unity because another number is better than that, then they make their arguments and you decide whether or not they have made a case to depart from unity.

     So I don't see the system fundamentally radically changing.  And if someone wants to say, you know, the reason why unity out of this model isn't the right result because there's been a misallocation of an asset or something, you know, let them make that position.  People have rights to --

     MR. KAISER:  Well, the system would change.  Right now, and this was the purpose of this five-year exercise that Mr. Rupert referred to, the Board came up with this range for different customer classes, which, as I read it, essentially says to the utilities and future Panels hearing these cases, if within those customer classes the revenue to cost ratios fall within the change, we're going to accept them, and that's because there's 80 different utilities, all with different cost data and so on, and it's just not practical to go through every case.

     But it seems to me the inescapable conclusion from you is that anyone under a legal entitlement in any of these cases, if their revenue to cost ratio isn't 100, can put the onus on the utility and say:  You have to demonstrate why we're not at 100.  And we have to go through that in every case, with respect to every class, it seems to me.

     And this document that the Board issued goes out the window.  Am I wrong?

     MR. VEGH:  Again, I just wouldn't put it that extremely.  What I'm saying is that what the document says, if you should try to get to 100, but you can't go outside the range.  So the document doesn't say anything you've filed within the range, regardless of your data, regardless of the circumstances, is good enough.  So if you feel like, even if the data can get you to 100 uncontroversially, but you feel like giving a break to this customer group because you like them, you think they support you, they support government policy that you prefer, if you want to give them a break, you know, go ahead and give them the discount or make someone else pay extra for it.  I don't see the report saying that at all.

     I guess our starting point is different.  I think the report says get yourself as close to 100 as is practical.  I guess that's the requirement.  And the interpretation of the report which says that this ceiling can become a floor is driven perhaps more by administrative concern -- or administrative -- however you want to describe it, than by the requirements of the report, or what I say is a proper interpretation of the report.

     But again, it is as easy to say to a utility, get to 

100, as it is to say to get to 115.

     MR. KAISER:  Well, we're not saying to get to 100.  

What the Board said in that document is get within the range at a minimum.

     MR. VEGH:  But what you're asking me is -- what you're portraying is this impossible scenario where people have to get to 100.  And I'm saying --

     MR. KAISER:  I'm not saying it's impossible.  I'm not saying it isn't a goal.  I'm just saying the regulatory scheme that the Board has set up, possibly for administrative convenience of all concerned, otherwise we'll do nothing around here by AD rate cases every year, where every customer class says:  I'm not at 100, where's the evidence to say I shouldn't be at 100, I suggest is just an impractical scenario, based on this legal entitlement that you've put forward.

     MR. VEGH:  But what I don't see is why it's impractical to -- so if you require the utility to get to 

--

     MR. KAISER:  Well, it's impractical, I suggest, and this is in the report.  I wasn't involved with it, but the 

Board went through the this exercise for five years for a reason, was that the report recognizes all these different utilities, all 80 of them -- we're not talking about two or three gas companies -- 80 utilities of completely different size and capabilities all have different cost data of varying degrees of accuracy.  It was, I'm sure they concluded, a dog's breakfast, and so they said:  We've got to create some guidelines here so we can at least approach.  

And yes, we don't want unjust discrimination.  Yes, we want rates that reflect the cost of serving that customer.  But how do we move in that direction?  I mean a regulatory process that doesn't involve us doing nothing but asking utilities to do cost studies for each and every customer, each and every year, when the unity -- when the ratio isn't 100?

     MR. VEGH:  Well, my point is, they are doing the cost studies.  They are doing the cost studies.  But you are saying the outcome of that study has to hit -- has to be no more than 115.  We're just talking about what the output would have to be.  I'm saying the output would have to be 100.

     So it's not a matter of every customer group saying, every customer group then comes forward and says:  Give me a different rate.  We know what 100 is.  And if the utility says 100 is not practical, then let the utility explain why that is.

     MS. SPOEL:  Well, Mr. Vegh, there's more to it than that.  I think the discussion of the model, the development of the model that's the basis of the Board's report was a long and protracted process involving many test runs and discussions with many stakeholder groups.  And I think it's fair to say a general consensus is that it's far from perfect.  But it's a starting point.

     If each time someone runs the model, you say:  Well, fine, we want to get to unity, throw all the numbers into the model and let's see what we get.  It's a little bit, I think, like when your kid does math homework, and they come up with a number that's an order of magnitude wrong.  You say:  Just look at that number.  Does it make sense to you that the answer is going to be 10, not 100?  And sometimes -- there is a judgment there, I think, on looking at the outputs of a model -- you can't point and say this asset was put in the wrong class, because it's much more complicated than that.

It's not a matter of breaking it all down and saying:  You've mis-allocated an asset.

It's a lot more complicated, I think, in the gas system.  You've got a lot of joint-use things.  It's not clear how you allocate them between two classes.


So it's not a matter of a customer coming along or a customer group coming to the Board and saying:  We've put this one -- the utility put this one in the wrong class.  Let's rerun the model, putting it in the other class, and then we'll be happy with the outcome.

     It's a whole -- the judgment is not about the -- not like setting a rate of return where the Board chooses between a few models.  The judgment is:  What are the inputs into a complicated mathematical model?  How do you make the decision on each little transformer station?  What percentage are we going to allocate to the residential class and the commercial class and the large users and what have you?  And there's a lot of shades of things that can vary when you do that.


So it's not as simple as saying:  We'll just rerun the model, because you've allocated an asset to the wrong class.  So I think the problem is, we'll be bogged down, as Mr. Kaiser says, we'll be bogged down forever while people argue about were the outcomes of the model reasonable, because there's a big element of judgment in the inputs into the model.


So when you referred earlier to 15 percent, 115, being a large departure from 100, having seen some of the outputs of those models -- I don't know if you've seen them, but the Board, having seen the outputs from some of these models, I think the report was predicated on the fact that 15 percent was an extremely small margin of error.  When you run different kinds of numbers through the same model, the results can be much broader than that.  And that's the underpinning of a broad range.


So when you say:  Well, we'll just argue about it, you know, utility by utility; it won't be that big a deal, I think it is.  And I'm not sure how your client would deal with that on every single case, rerunning the models each time, or getting the breakdown of how every single asset has been allocated in the model.  Is it practical to think we can do that?

     MR. VEGH:  Well, again, you know, I'm not sure these floodgates will actually open.  You don't find yourself rerunning the models in the gas cases, right?  So you don't argue over things facility by facility, typically, and I don't think people are interested in arguing over things facility by facility for electrical utilities either.

     The point is that they have to -- their models do come out with a number.  They do come out with a number.  And so you point to these numbers, and the question is, you know:  What, presumptively, is the right approach?  And why is it okay for the utility to come in and say, you know, the presumptive right approach is 115 instead of 100?

     Because you're not preventing the utility from bringing forward an application at unity if they wanted to.  It's not like you -- what I'm getting at, I guess, is, this range is not a remedy to that underlying issue.  This range exacerbates that, because this approach leaves it open-ended.

     The other point I'd say is that it's a matter of prioritization.  When you talk about, you know, all of the issues that the Board is dealing with on electricity distribution rates, where does this movement towards -- even if we say, this is a process to get towards a state of not having undue discrimination, where is that roadmap?  And it's really not there.


So the concern is, sure, the Board is doing a lot of things.  There's a lot of processes going on.  And you're saying, you know:  Should this be a priority for the Board?  And we're saying:  Absolutely.  This should be a priority for the Board, as important as setting a fair rate of return, as important as to identify what are the problems leading to this lack of certainty in the models or in the data, and fix them.  Is the goal really to fix them and to get to unity?  Or is the goal to just, you know, leave this on an open-ended basis?

     MS. SPOEL:  So what you're saying is that the approach of the report of allowing for a range at this stage is the wrong approach, that the report should have not said we are going to take a range approach, because that's leaving it too open-ended.  The report should have said we should go to unity, and then justify departures from there.

     MR. VEGH:  The report said that utilities should be moving closer to unity and should be improving their information.  That's directly from the report.

     MS. SPOEL:  Correct.

     MR. VEGH:  And so the report isn't satisfied with this status quo of the ranges.  The report says you should try to get to unity, but here's a maximum departure from unity.

     MS. SPOEL:  Right.  And I guess what I'm asking you is, are you saying that the report is wrong, in that it should have not allowed for the use of a range, allowed the Panels in individual cases to approve rates based on a range; that the Panels should be requiring more, faster and sooner, than the report appears to allow?  I guess that's really the question.


And if that is what you think, does that mean that in each and every case the Board is going to be faced with all 80-plus utilities, with an argument that we're not moving fast enough towards 100 because the report is flawed, in that it allows a range to go on for too long?


MR. VEGH:  I think the --


MS. SPOEL:  And that the floodgates open or not.  I mean, is that -- even if it happens in ten cases, it's going to be a lot of cases.

     MR. VEGH:  Yes, I think the report, if I were to critique the report, that perhaps it wasn't explicit enough on what the schedule is.  But it does say that this is what utilities are to do.  And it's not a pious hope that utilities do it, it's a requirement that utilities are to do this.

     And that is a direction to Panels, consistent with the legal obligations, to ensure that this happens, and not to be satisfied with someone walking in and saying:  So what we want to do is achieve the range, and that's good enough.

     I don't think the report says that achieving the range is good enough.  The report puts more of a requirement to make this happen.  And also, I think the question as you go back is to realize -- or the point to take away is that this is not going to happen by itself.  This is only going to happen if the Board directs it.

     So if there are flaws with the status quo, we shouldn't be satisfied with a status quo which says, you know, you bring something in at 115, that's a just and reasonable rate.  It should be, how do we get to, then, you know, better models, better information?  What's the end point here?  And until we get there, who should be paying for this transition cost?

     MS. SPOEL:  Thank you.

     MR. KAISER:  Mr. Vegh has raised some issues that some of the other parties may wish to comment on, some new material.  We'll allow anyone an opportunity to comment if they wish to do so.


Mr. Warren, anything?


SUBMISSIONS BY MR. WARREN:
     MR. WARREN:  Mr. Chairman, just three points.  The first is that Mr. Vegh and I disagree with why we're here this morning.  Mr. Vegh says that this Panel today is sitting in the place or the original Panel, and that you simply have to be persuaded about the virtues of his argument.


I say, with respect, that that's wrong, that he has to persuade you that the original Panel was wrong, materially wrong, because otherwise, to use the floodgate analogy, you are going to be faced with every case being appealed in circumstances where one of the parties doesn't happen to like the result.

     And it's particularly troubling in this case.  My client was not a participant, for a number of reasons, in the original application.  But as I read the Board's decision, and as I read my friend Mr. Vegh's -- sorry, Mr. Buonaguro's submissions, the cluster of arguments that you're getting from AMPCO in this case today were not made before the original Panel.


And that, in my respectful submission, is a troubling phenomenon, that the Board has to decide in this case today whether or not Mr. Vegh has persuaded you that the original Panel was wrong in some fundamental way.

     The second point I wanted to make, Mr. Chairman and Members of the Panel, is that my friend, in a way which is characteristic of our profession, gussies up a number of terms by characterizing them as "binding legal requirements".  He uses terms like "binding legal requirements", "legal entitlements", "legislative requirements".

     The obligation of the Board to consider cost allocation is not a binding legal requirement.  It is not in the legislation.  The legislation says "just and reasonable rates".  And that has been interpreted by this Board and other Boards and academics and the courts to include a number of factors to be considered.

     Unity.  Revenue-to-cost ratios of 100 are not -- I underscore this -- not a binding legal requirement, because if the Board accepts that it is, then it follows as the night follows day that in every single case this Board must require every utility to bring its revenue-to-cost ratio to unity.  And I also say, with respect, and this is my final point, that the Board cannot have an incentive regulation regime because it is not a case of regulatory lag.  Once the Board approves an incentive regulation regime, at the core of which is a decoupling of costs and rates, the Board has said we are no longer bound by what Mr. Vegh says is a binding legal entitlement, a binding legal requirement.  He can't have it both ways.

     This case that Mr. Vegh brings before you, in which he's arguing just about the Oshawa case where there was a tiny little evidentiary record on this point -- you could fit it on the head of a pin, one interrogatory posed on this issue -- it's a Trojan horse which, if you accept his language of "binding legal requirements," requires the Board to open up all of its cases that it has decided, and, as the Panel's questions this morning indicate, you have to require in every case, depending on the circumstances, each little utility to bring forward its cost allocation study and show why it can't achieve unity.

     I say, with respect, based on this appeal in this case, the Board ought not to do that.  Thank you for the opportunity.

     MR. KAISER:  Thank you.  Mr. Buonaguro, do you have anything?

     SUBMISSIONS BY MR. BUONAGURO:
     MR. BUONAGURO:  Thank you, just a couple of points. 

     There was a discussion about the ramp rate case, which 

I believe was EB-2007-0040, and the definition of "unjustly discriminates" that came out of it.  And I just caution the Board, and I'm sure you're aware, that "unjustly discriminates" as it appeared in that particular proceeding was specific to the Electricity Act and not under the general rate-making powers of the Board, which means that "unjustly discriminates" wasn't being defined as a subset of setting just and reasonable rates.

     So I think to the extent that the Board might be persuaded to use that case, I think you have to use it cautiously.

     With respect to rate shock, and we talked about it briefly already, I already interjected once, but just to be clear, in our submissions we specified that it's the distribution rate increase that should be looked at.  And in this particular case, for residential, the current distribution rate increase, according to the amended draft order that Oshawa put in, was 11.2 percent for a residential customer.  So we're already at an 11.2 percent rate increase on the distribution side.  And anything moving from a phased-in approach of the move to minimum ranges, directed to the minimum range, is going to increase that.  And then obviously, if the Board is somehow persuaded that movement beyond the minimum range is required, it's going to just get worse.

     Lastly, a question came up.  Mr. Vegh talked about what is wrong with 100, in terms of what is wrong with achieving revenue-to-cost ratio of 100, and talking about some onus to establish that there's something wrong with 100.

     And in general, our submissions have been that the report, when talking about the study which theoretically establishes a 100 number, sets out the problems with going to that 100 number.  And specifically, in our submissions, and also in our original submissions to the Board on the application, we pointed out to one of the more obvious problems, which was the transformer allowance.  


And just to use that example of what's wrong with going to 100, the correction of the transformer allowance was -- what one can do to correct the transformer allowance problem was set out in a interrogatory response by VECC.  It was in 27A.  And I've illustrated this in our argument, which shows that large users with a revenue-to-cost ratio of 2.57, if you change that, if you correct that problem with the allocation, it brings them down to 2.14.  Now, I'm not sure if that's actually been done, but that's just one illustration of a very clear and recognized problem with the cost allocation study that hasn't been corrected yet.

     And if you were to take the current cost allocation study and move everybody to 100, without specifically changing that problem, everybody who would benefit from that correction of that problem is actually well below 100.

     So that's a specific example of why you don't want to use the cost allocation study to necessarily move everybody to 100 as being the real 100.

     And in fact, there's a difference between what the 

Board may be moving towards in terms of the real 100, and what the study illustrates as being a theoretical 100.

     Subject to any questions, those are my additional submissions.

     MR. KAISER:  Thank you.

Yes.  Do you have anything from EDA?


SUBMISSIONS BY MS. FRIEDMAN:
     MS. FRIEDMAN:  I just have three items to discuss.  

I'll be very brief.

     One is that characterization that Mr. Vegh gave to the EDA submission, one is the concept of rate shock, and the last one is to address a particular comment that Mr. Vegh made about legal entitlements.

     With respect to the characterization of the EDA submissions, I was a bit confounded by it, but what I think that Mr. Vegh said was that the EDA submission made the point that the fact that judgment was involved in the cost allocation model somehow relieves the Board from implementing a legal entitlement to cost causality, and that was not at all the point we made.

     So I just want to clarify that.  The point made about judgment in the EDA's submission is really that judgment comes into play in balancing cost allocation principles with the other important rate-making principles.  And that's really, the point was that there has got to be a balancing of getting to cost causality of 100 in a perfect model, and all the other rate-making principles.  It is not the only rate-making principle.

     Moving on to rate shock, Mr. Vegh talked about rate shock in the sense of a customer looking at a bill and being shocked at the increase.  And we often talk about it like that, but I think that it's a more nuanced concept and that a Board Panel setting just asking reasonable rates on a rate distribution rate application, really, when they're thinking about rate shock, is being concerned about large and sudden increases in rates.  And that's really what they mean by rate shock.

     And so an important consideration for a Board Panel in setting those rates is to implement any increases in an incremental fashion.  That's really what we mean.  The fact that it might be fortuitous that an 11.2 percent increase in distribution rates is offset, in the case of Oshawa, by a decrease in transmission rates, isn't something that the Board Panel on setting just and reasonable distribution rates can have the good fortune of knowing.

     And so, really, it's a sudden and large increase in the distribution rate that the Panel has to look at when considering the concept of rate shock.

     And finally, Mr. Vegh made a comment, and I can't quote it exactly, but my notes have the following, that legal entitlements for customers in just and reasonable rates are not being taken as seriously as the rights of utilities, for example, in getting a fair rate of return.

     I just want to make a few points about that.

     First, we shouldn't forget the fact that the LDCs all had to wait three years for the rates of return to be phased in.  And really what the Board Panel did in this case is asking, or requiring, the large customers to be patient during a phase-in of their decrease in distribution rates that will occur as cost causality improves.

     But it's not a fact of the legal entitlements of LDCs being taken more seriously.

     Secondly, the balancing of legal entitlements is really being ignored by Mr. Vegh in his submissions about the legal entitlements to just and reasonable rates.

     The financial stability of the LDC sector has to be balanced, as does the rate shock that some classes experience.  All have to be balanced with the importance of cost causality.  We all think that cost causality is important, but the balancing has to occur.

     Lastly, the Oshawa PUC decision didn't spell out in detail the balancing that it did.  But with respect to 

Mr. Vegh, that doesn't mean that the decision was unlawful in its result.  If AMPCO is suggesting that in setting just and reasonable rates, there can be no balancing between undue discrimination with the other objects of the Board in setting just and reasonable rates, well, that's simply an untenable argument.  It's an important concept, but there are other important principles that have to be balanced.


And with great respect, we can assume that that's precisely what the Panel in the Oshawa PUC decision did, even though they didn't spell out all the various factors they took into account for why they didn't go immediately to unity.


Thank you.  Those are my submissions.

     MR. KAISER:  Thank you.


Mr. Mondrow, do you have any?

     SUBMISSIONS BY MR. MONDROW:
     MR. MONDROW:  Thank you, Mr. Chairman.


Very briefly, when Rogers made its submission yesterday, we were purposefully a bit stand-offish in respect of our position on the result in this particular case.


I must admit that, having sat here and listened to these changes today, on behalf of Rogers, I'd like to be a little more firm in that respect, and I'd like to state on behalf of Rogers that we agree with the submissions of AMPCO that in this decision -- and I think Mr. Vegh put it as, "The range has become the target."  And that is an error.  For the reasons that Mr. Vegh has articulated, it's our submission that unity should be the target.

     I think the realization that the range has become the target is a fair interpretation of the first paragraph at the top of page 13 of the decision.  And I'll just leave that with the Panel to think about.

     And to illustrate the point, I'd ask the question of the Board, could a party in the case have argued that the data and the modelling integrity and so on were robust enough to justify the Panel directing Oshawa PUC to move to a revenue-to-cost ratio of unity?  And I would argue that a party would be at liberty to do that, and so the range as the target is inappropriate.

     The problem in this particular case, I would submit, is that the Panel did not address the justification for departing from the principle of unity for revenue-to-costs.

     There was no evidence, as I understand it, in the record to depart from unity, even within the range, and there was no evidence to depart from unity and go outside the range.

     And I'd submit that the relevance of the Board's Cost Allocation Report which has been discussed today is precisely that; that is, I would suggest there was a lower threshold of evidence required to depart from unity but stay within the range than to go outside the range, for the reasons that the Board has articulated in its report, certain generic reasons, as it were, that the Board has recognized as -- within the context of the Ontario -- of regulation of the Ontario distribution sector to justify some looseness, and therefore floating around within a range.  But there still has to be some evidence of it, and there was none on the record.

     The issue for this Panel then today is whether there are grounds revealed in the arguments of AMPCO for this Panel to interfere with the Hearing Panel's decision; that is, whether the Hearing Panel was in error in not considering appropriately or sufficiently moving more quickly to a cost-to-revenue ratio of unity.

     On that particular issue, Rogers is not in a position, not having been intimately involved with the record, to make a recommendation.  But I would, on behalf of Rogers, state that we believe that there was an error in the framework applied.  Whether that justifies interference by this Review Panel of the Hearing Panel's decision is a matter that I can't opine on as I sit here today.


Thank you very much.

     MR. KAISER:  Thank you.


Do Board Counsel have anything?

     MS. COCHRANE:  Board Staff has no additional submissions over and above what's in our written submissions.

     MR. KAISER:  All right.

Oshawa?  Sorry.  We lost your counsel.


SUBMISSIONS BY MR. MAHAJAN:
     MR. MAHAJAN:  Just three quick comments.


Contrary to a belief that the utility has a discretion and causes favouritism amongst the customers, I don't think, from an Oshawa perspective, there was an attempt to cause favouritism between the residential class to the adverse effect on the major consumers.

     And on the issue of the relief being requested, I believe that that would just lead to giving us a revenue requirement and taking it away, at least for a long period of time.  It's like making a sale to a customer and saying:  Well, if you can't pay for it, you know, we will let you pay for it in two to three years.

     And just looking at, lastly, just looking at the amount of evidence and the discussions going on, I think the costs, as our counsel had made earlier, the costs of this hearing should be awarded to Oshawa for recovery pretty soon.

     MR. KAISER:  Thank you.

     [Board Panel confers.]

     MR. KAISER:  We'll come back at one o'clock.

--- Luncheon recess taken at 12:20 p.m.

--- On resuming at 1:25 p.m.

     MR. KAISER:  Please be seated.

     RULING BY THE CHAIR:

     MR. KAISER:  The Board heard today a motion filed on April 8th by AMPCO, the Association of Major Power Consumers of Ontario.

     In that motion, AMPCO sought an order from this Board directing a rehearing of that portion of the Oshawa Public Utility Commission decision dealing with the allocation of costs for distribution services between the customers of Oshawa, and specifically the revenue-to-cost ratio as approved by the Board in that decision.  This is the decision of March 19, 2008.

     In the same motion, the applicant, AMPCO, also asked that this rehearing be combined with the distribution rates case being brought by Hydro One.

     The Board in its decision of May 2nd found that the applicant had met the threshold test and it would hear the motion on its merits, but declined the relief sought with respect to hearing this case in connection with the Hydro One case, for the reasons stated in that decision.

     AMPCO has amplified the relief sought in its written submissions as well as in the submissions this morning.  This is at paragraph 44 of the written argument filed by AMPCO.


AMPCO now requests that this Board issue an order that would establish the revenue-to-cost ratio for setting rates in 2008 at unity.  Secondly, that if Oshawa can demonstrate that for some rate classes it is not practical to achieve unity, then Oshawa should identify the data and other requirements necessary to achieve unity for those classes, collect this information, and file it with the Board in order that the Board may rely upon it for setting rates based on unity for 2009.  Thirdly, that if for whatever reason and whatever period, the Board determines that the revenue-to-cost ratio of unity should be transitioned, for the benefit of the customer classes that would otherwise experience rate shock, then Oshawa can phase in a rate adjustment, provided that any underrecovery from that customer class is ultimately collected from that customer class over time and not from other classes of customers.

     The main argument by AMPCO is that the failure to set the revenue-to-cost ratio at 100 results in systematic discrimination or unjust discrimination, contrary to the Board's requirement to set just and reasonable rates.

     They interpret the Oshawa decision to mean that the utility, Oshawa PUC, is allowed systematically, at its discretion, to charge large-volume general service and large-user customer classes an amount greater than cost of serving those classes for an unlimited period.

     They say, and this is in paragraph 29 of their Factum, that the Oshawa Panel ignored the elements of the Cost 

Allocation Report that reflects the Board policy of allowing distributors to set rates in a manner that departs from cost causality only in limited circumstances.  Instead, they say the Oshawa Panel replaces that policy with the policy that such departure is at the discretion of the LDCs, and for an open-ended period, regardless of the status of data quality, with no requirement to improve data quality.


  The Oshawa Panel has created a policy, they say, of setting the goal in cost allocation not at unity but at a range.  We have heard today from AMPCO and also from Rogers that the revenue to cost target as set by that Panel was now not unity but a range.

     They say, and this is in paragraph 29 of the 

AMPCO Factum: "If a utility achieves the range, the LDC might decide whether or not to achieve unity entirely at its own discretion and for whatever purpose it might choose." 
That, they say, amounts to unjust discrimination.

     AMPCO also goes on to say (and this is in paragraph 31 of the Factum), that the decision under review did not identify any deficiency in evidence that would prevent the attainment of unity.


With respect, this Panel does not believe that the AMPCO interpretation of the March 19 Decision is accurate.  What the Panel did in the Oshawa case (and this is set out in the factum filed by Board Counsel at paragraph 4), was to adjust the revenue-to-cost ratios proposed by the applicant in four customer classes.  I will refer to the two customer classes that concern AMPCO.  That is the General Service 1,000 to 5,000 kilowatt, and secondly the Large Use class.

     The utility proposed a revenue-to-cost ratio for 2008 of 348 for GS 1,000 to 5,000.  The Oshawa Panel reduced that in 2008 to 257, and further reduced it in 2009 to 218, and further to 180 in 2010.

     Similarly, in the case of the Large-Use class, the utility sought a revenue-to-cost ratio of 207 in 2008.  That was reduced in 2008 by the Oshawa Panel to 186 in 2008 and further to 150 in 2009, and further to 115 in 2010.

     The revenue-to-cost ratios determined to be appropriate for 2010 met the minimum requirements established in the Board's Cost Allocation Report, which forms part of Exhibit 1.

     The table in Board Counsel’s Factum is reproduced in the Appendix to this decision, as is the table that appears at page 28 of the Decision.  They set out the appropriate ranges compared with the ratios proposed.

     The Board did not -- and this is pointed out by Board 

Counsel -- specify any revenue to cost ratio after 2010.  Nothing at all was said with respect to what would happen in 2011.  From that, AMPCO concludes that the Board was content to leave it at that and had no concern what would happen after that.   This leads to their conclusion that the new target is a range, not unity and systematic unjust discrimination.

     It is true the Board was silent on the matter.  In the view of this Panel, however, the AMPCO conclusion is not a legitimate interpretation of the decision.  And it is certainly not a legitimate interpretation of the Board's Cost Allocation Report.

     The Board's Cost Allocation Report deals with this at page 4:

"The Board has therefore adopted with some modification the proposals set out in the Discussion Paper of creating bands or ranges of tolerance around revenue-to-cost ratios of one.  As the influencing factors are addressed over time, the Board expects that these bands will narrow and move closer to one.

     The ranges established by the Board are set out in section 3 and are intended to be minimum requirements.  To the extent that distributors can address influencing factors that are within their control (such as data quality), they should attempt to do so, and move revenue-to-cost ratios nearer to one.”

     This utility will file for re-basing in 2011.  This Panel expects them to file new evidence at that time regarding the revenue to cost ratios that would apply in that year and following years.  We would expect that the new revenue-to-cost ratios would meet the Board's expectations as outlined in the Board's Report. That is, that the gap will continue to narrow between the minimum (which is the outside of the range), which will be met in 2010, and will narrow to the optimum, which of course is one.

     The utility will file evidence with respect to these ratios.  Opposing parties, such as AMPCO, will have an opportunity to file contrary evidence.  The matter can then be determined by that Panel at that time.

     There were further submissions by the parties with respect to the general rate-making principles applied by this Board from time to time.  It is not necessary to deal with them in great detail. It is sufficient to say that, while costs are a factor, and indeed they are an important factor in setting rates, they are not the only factor.


Nor is it true to say that any discrimination or any difference in revenue-to-cost ratios between customer classes amounts to unjust discrimination.  Any discrimination doesn't amount to unjust discrimination.


The Board has wide discretion with respect to these matters.  The parties have referred to a number of cases, including the Enbridge case, which was a decision of the Divisional Court in 2005, stating that the Board, in fixing just and reasonable rates, can consider matters of broad public policy. 

     The Court stated as follows:

"The expertise of the tribunal in regulatory matters is unquestioned.  This is a highly specialized and technical area of expertise.  It is also recognized that the legislation involves economic regulation of energy resources, including setting prices for energy which are fair to the distributors and the suppliers while at the same time are reasonable costs for the consumer to pay.  This will frequently engage the balancing of competing interests, as well as a consideration of broad public policy."

     I've referred to the principles laid out in the Cost Allocation Report at page 4.  The introduction to that Report which appears at page 2, also states as follows:

"The establishment of specific revenue requirements through cost-causality determinations is a fundamental rate-making principle.  Cost allocation is the key to implementing this principle.  Cost-allocation policies reasonably allocate the costs of providing service to various classes of customers, and as such, provide an important reference for establishing rates that are just and reasonable."

     It is important to note, however, that the Board went on to say:

"The Board is cognizant of factors that currently limit or otherwise affect the ability or desirability of moving immediately to a cost-allocation framework that might, from a theoretical perspective, be considered ideal."

     In the context of this case, that theoretical ideal would be unity.  There is no question that unity is ideal, but there are factors, as the Report suggests, which prevent that happening at once.  The decision of the Panel in the Oshawa case reflects this need for an incremental approach, a need that is stressed time and time again in the course of this Report.  Accordingly, the Panel adopted an incremental approach in moving to the outside of the range within a three-year period.

     We believe that decision reflects Board policy and is well within Board discretion.

     AMPCO, in this motion, asks the Board to set aside the Oshawa decision and replace it with an order that requires Oshawa's revenue-to-cost ratios used for setting rates into 2008 to be brought to unity unless Oshawa can demonstrate that it is not practically possible to do that.

     AMPCO also stresses in its Factum that no evidence was brought forward to that effect.


     AMPCO's analysis of the Board's Cost Allocation Report suggests that unless a utility can point to specific frailties in its data, or other explanations, it must be assumed that cost ratios can be set at one.  With respect, that argument is contrary to the Board's recognition in the Cost Allocation Report that better and more accurate cost-allocation data will be available in the future.

     The Board in the Report recognizes that cost allocation is, by its very nature, a matter that calls for the exercise of some judgment, both in terms of the cost-allocation methodology itself, and how and where the cost-allocation principles fit within the broad spectrum of rate-making principles that the Board uses in setting rates.

     AMPCO's insistence that the default position for rate-setting is always a revenue-to-cost ratio of 100 runs contrary to the Board's acknowledgment in the Cost 

Allocation Report that cost-allocation principles are just one principle among many in setting utility rates.

     We then come to the issue of mitigation.  There are two aspects to the quantification of the mitigation.  One would be if the revenue-to-cost ratio was 100, or unity, and the other (which are the facts in this case), where in the case of large customer classes for the year 2010 it was set at 115.  There is no decision that the revenue cost ratio should be 100.  There is a decision that it should be 115, at least by 2010.

     The fact that the revenue-to-cost ratios for these customer classes are reduced over time, means that the AMPCO members suffer to the extent that their rate reduction resulting from the adjustment in the revenue-to-cost ratios is delayed.  So there is a cost.  No-one denies there is a cost.

     AMPCO says they shouldn't have to bear that cost, that the customers that benefit should bear that cost, and they should be compensated for it.


We are unable to find any precedent for that principle in past decisions of the Board.  We are unable in this record to find the evidence as to what that cost would be.  In the circumstances, we are not inclined to depart from the principle established by this Board in the Cost Allocation Report, which is that these matters should proceed on an incremental approach.


The Cost Allocation Review referenced in the Report is a longstanding process that's taken place over five years.  It has been a complex process.  The data is imperfect.  The methodology, to some degree, is in question.  We think the incremental approach is the proper one, and we support the Board's decision in the Oshawa case with respect to that.


We would add that this matter of mitigation was discussed by the Board in the Cost Allocation Report.  That's at page 14.  The Board specifically stated that the cost-allocation policies reflected in the Report should be followed by distributors whenever they apply for rates on a 

cost-of-service basis.  The Report goes on to say:

"To the extent that the application of these cost-allocation principles results in a significant shift in the rate burden amongst classes, relative to the status quo, distributors should be prepared to address potential mitigation measures."

     This Panel accepts that statement, and we believe that granting the AMPCO request in this regard would run contrary to that principle.

     We would point out that this is not the only case where the Board has engaged in mitigation with respect to adjusting revenue-to-cost ratios.  We have the Halton Hills decision of March 27th, the Barrie decision of March 25th, and the Rideau-St. Lawrence decision of the same date.  They all involve a process of adjusting revenue-to-cost ratios for certain customer classes over a period of time.

     That brings us last to the question of costs.  The Board accepts the request for costs made by various parties.  All the parties that have participated in this hearing will be entitled to their reasonably incurred costs, to be taxed in the usual fashion.  Any costs claims should be filed within five days of the date of this decision.


The utility will have five days to object, as will the Board, if it has any concerns.  If there are any objections, the parties making the claims can respond to those objections within a further five-day time period.

     Lastly, there has been a request by the utility, Oshawa, that they be entitled to establish a deferral account to record the costs of this hearing.  That request is granted.  They can pursue the necessary mechanics with the Chief Accounting Officer.

     Any questions?  Thank you, gentlemen, ladies.

--- Whereupon the hearing adjourned at 1:44 p.m.

Appendix A:

Tables Referenced in Decision

Excerpted from Oshawa PUC Networks Decision, page 28, 

issued: March 19, 2008

	Table 3: Revenue to Cost Ratios

	Customer Class 
	2006 Informational Filing Run 2
	Proposed Rates per  Application
	Alternative Within Target Ranges
	Board Target Ranges

	
	[A]
	[B]
	[C]
	[D]

	Residential
	89
	88
	93
	85 – 115

	GS < 50 kW
	130
	134
	120
	80 – 120

	GS > 50 kW to 1000 kW
	158
	102
	108
	80 – 180

	GS > 1000 to 5000 kW
	334
	348
	180
	85 – 180

	Large Use > 5000 kW
	257
	207
	115
	85 – 115

	Street Lighting
	23
	33
	70
	70 – 120

	Sentinel Lighting
	55
	60
	70
	70 – 120

	Unmetered scattered load 
	132
	109
	109
	80 – 120


Excerpted from Board Staff Submission, page 4, filed: May 14, 2008

Table 1: Revenue-to-Cost Ratios for 2008:

	GS 1000 – 5000 kW
	257

	Large Use
	186

	Street Lighting
	46

	Sentinel Lighting
	62


Table 2: Revenue-to-Cost Ratios for 2009:

	GS 1000 – 5000 kW
	218

	Large Use
	150

	Street lighting
	58

	Sentinel Lighting
	66

	Other classes
	Not specified


Table 3: Revenue-to-Cost Ratios for 2010:

	GS 1000 – 5000 kW
	180

	Large Use
	115

	Street Lighting
	70

	Sentinel Lighting
	70

	Other classes
	Not specified
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