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Tuesday, October 8, 2013

--- On commencing at 9:29 a.m.


MR. CAIN:  Good morning, all.  I'm Stephen Cain, case manager for the consultation.  I just want to take a minute now to ask the teleconference moderator to connect the conference participants who are joining us by phone.

[Teleconference connection established]

Pre-Conference Information and Introductions by Mary Anne Aldred:

MS. ALDRED:  Good morning.  My name is Mary Anne Aldred.  I am the general counsel here at the Board.  I want to welcome you all to this stakeholder conference on the framework governing intervenor participation in Board proceedings.

As you will have seen from the letter that initiated this consultation, the objective of the review is to determine whether there are ways in which the Board's approach to intervenors might be modified in order to better achieve the Board's statutory objectives.

Before I turn the meeting over to Ken Rosenberg, who will be facilitating today's proceeding, there are a few housekeeping matters I just want to take care of.  Firstly, the fire-exit stairwells are down the hall, on the right and left of the elevator bank that you came up and which faces you as you exit this room.  The women's and men's washrooms are also about halfway down each hallway on the left and right respectively.  There will be beverages available at the morning break and the afternoon break, but you're buying your own lunches.  Please set your cell phones to vibrate or turn them off.

We have about 32 sets of written comments from a big range of stakeholders, so we're expecting to have a really lively, useful discussion today, and we've asked Ken Rosenberg if he would facilitate the discussion.  I think Ken is wanting to make today a conversation.

You'll note there are no Board members in attendance today.  Although of course they're very, very interested in this subject matter, we thought it might be best that they not attend today, so that stakeholders feel free to speak openly.

By way of introduction of Ken Rosenberg, many of you know him, but Ken is a partner at the law firm of Paliare Roland, and he appears before all levels of court and administrative tribunals.  He has a longstanding association with the Board and is familiar with its processes, and I know many of you will be familiar with Ken already from his work with the Board as a facilitator.

So Ken, over to you now.
Welcome and Opening Remarks by Ken Rosenberg:

MR. ROSENBERG:  Thanks very much.  So I have been around, I think since '88, '89.  There's a few in the room who pre-date me.  We were all very young when we started.  And I was thinking on the way here this morning I've probably facilitated a hundred or more settlement conferences and acted for the Board.

This is a little different.  This process is being transcribed.  It is a conversation.  There's no decisions being made.  I am not deciding anything.  I'm here to try and develop a robust conversation, but there is some formality to this morning, and I will go through it.

As you can tell, it is being broadcast around the world, no doubt, like CBC 1.  There are people on the phone.  The way it's going to work this morning is, an agenda was put out yesterday, but to refresh those who have read it and to inform those who haven't, we have -- there are about ten parties that have asked for the ability to present to you.

The first one will be Michael Janigan, who is sitting on the dais, and we're putting the speakers up there so they can see the room and the room can see them.  Twenty minutes have been set aside for each speaker, and I will be a bit like Ed Sullivan, for those who remember Ed, and you get 20 minutes, and then you're cut off.

I would hope that there will be ten, maybe 12 or 15 minutes of presentation, but no more, which will allow, within each presentation, a chance for some question and answers, and for the people on the phone, we'll take the questions from the room first.  When they're done, assuming they're done within the 20-minute period, we'll then take questions from people on the phone who are dialling in.

The purpose of the oral presentation -- I know I sound a bit like a judge -- is, you don't have to read the factum or the legal argument.  It's to punctuate the points and emphasize points in your presentation.

In the afternoon, when the presentations are done, we have what -- the fancy word is a plenary session, but it's really a conversation among everybody in the room, and we do hope to finish by 4:30.

And the purpose of the plenary session is to get people's thoughts on how the process at the OEB can be improved, whether you think it's all right now and nothing needs improving, but a real conversation about the issues in Phase 1.

We're going to try and keep the conversation scoped to the issues in Phase 1.  Everybody here I know understands there is a Phase 2.  But this is about Phase 1.  And the Board is transcribing it because they are interested in what you have to say, and they will take what they have learned from this consultation and conversation and eventually get back to you.

I haven't been told how long they're going to take, but they are obviously very interested in this, and a lot of resources have been put into this process.

Now, my role again is not to seek a settlement.  Many of you know me from settlement conferences, and I can sometimes get a bit pushy about trying to get people to an end point.  There is no end point.  The purpose of this discussion is to just capture your thoughts, and we'll talk about that more this afternoon.

Now, does anybody have any questions or comments about the process, about this morning and this afternoon?  If not, I think we will proceed.  Sometimes I do go around the room and ask people to introduce themselves, but I think that would be a bit onerous this morning.  It's quite a good turnout.

I do hope people use first names.  It really is a conversation.  There is no formality here, other than trying to keep to our agenda so that through the agenda we can capture everybody's comments.

So the first -- does everybody have a copy of the agenda or know what the agenda looks like?  I'll briefly go over it.  We have a 9:30 start.  We're going to try and stay on-track.  At 9:40, the first presenter will be Michael Janigan from VECC, and then we have a series of presenters.  There will be a morning break at 10:40.  The midday break will be at twelve o'clock, and at 1:00 we will resume.  There is an order, and I will go through the order just in case people don't know when they're up, and there will be an afternoon break at around 2:20.

Obviously it's flexible.  I hope we don't go all the way to 2:20 with the presentations, but if we do, we'll resume at about 2:40, 2:45, and have the group discussion at that point.

In terms of the presenters, the first is Michael Janigan for VECC, and then Andrew Sasso for EnWin, John Goudy for Gas Pipeline Landowners of Ontario & Lambton County Storage Association.  Then at 11:00 it's the EDA, and I have Teresa down, but I think Alan is presenting.  And the Nishnawbe Aski Nation, Doug Cunningham.  And I was told -- I may miss somebody here, because I was told there was one other new addition, but the BOMA group is Tom Brett.  And then at one o'clock, Enbridge Gas Distribution is Michael Lister.  The Canadian Federation of Independent Businesses, Nicole Troster, Large Distributors is Patrick Hoey, and -- or Patrick Hoey, and the Association of Major Power Consumers is Adam White.

Now, did I get that right, or are there any substitutions?  Sorry, Paula Zarnett will be for the CFIB.

Okay.  Are there any other questions or comments?  If not, I'm going to turn it over to Michael.  I know everybody in the room wants to make the process here better.  The question is how to do that.  And today is a good step in that direction.

And I am going to have the presenters again sit on the dais.  Michael, it's over to you, and I will watch the clock, and I hope that you don't take the full 20 minutes, because people may have questions about your presentation.
Presentation by Michael Janigan, Vulnerable Energy Consumers Coalition:


MR. JANIGAN:  Thanks very much, Ken.  If you were Ed Sullivan, I just hope I'm not Topo Gigio, to give a rather dated joke.

One of the problems associated with conducting a review of prevailing conditions in any industry, public or private sector organization or government agency or even a sport, is that the individuals who are actually involved in the day-to-day operations have difficulty in placing their own observations of the work environment in the overall context of the achievement of the objectives of their work.

While they have the most familiarity with the end product, their anecdotal observations don't necessarily true up with the big picture, statistical and factual analysis.  It's not that their perceptions are valueless; they must be matched by objective data.  The old aphorism, to a carpenter the whole world looks like a nail, is frequently the case.

In sports, for example, and particularly in the sport of baseball, an explosion of statistical analysis in the last two decades has contradicted many of the long-held beliefs of value of individual players and teams held by those that were closely associated with the game, either as players, coaches or writers.

In this case, it's important to note that some of the most strident advocates of reform have largely chosen to ignore the factual record of what has actually occurred as a result of intervenor participation and cost awards.

Facts, however, are stubborn things.  One of the principal, but not the only reason for interventions is associated with the reduction of revenue requirement.  While the measures adopted in EBO-116 with attendant fine-tuning under the rules have been in effect, there have clearly been reductions of such a size and nature that even if only a fraction of the same were attributed to intervenor participation, the investment by ratepayers in cost awards has been a wise and productive one.  This continues to be the case when the results from regulatory proceedings involving the municipal electrics are examined.

This is far from the first review of intervenor and cost award proceedings.  There have been at least three or four, with attendant amendments and tweaks along the way.  Some of the potential reasons for the same I will discuss later, but it has necessitated periodic review of effectiveness.

In one such review -- and I was going to prepare slides to begin with, but I don't want to bore you with them.  Effectively -- this material is in the presentations or is in the submissions to the Board on page 7 and onwards.

Effectively, in one of the first reviews in looking at the financial records of natural gas proceedings it disclosed that the intervenor costs were in the range of 2 to 4 percent of the reduction to the utilities' revenue requirement.  While clearly all of the reductions in each case couldn't be ascribed to the efforts of the intervenors, it is important to note that even if only 10 percent of such reductions were attributable to their efforts, the cost awards program was proving at this stage to be a remarkable financial success and a bargain for ratepayers.

Of course we have had the expansion of the regulatory ambit of the Board to municipal electric distribution utilities, and of course an expansion of both intervenor involvement in new proceedings and cost awards, et cetera, et cetera.

And in 2012 counsel Robert Warren, with using OEB data, took a look at what was taking place in relation to the municipal electric distribution utilities proceedings that had taken place in 2010, and noted that in a provincial electric distribution industry that was generating over 3 billion in revenues, the average EDC rate application in 2010 and 2011 was reduced 3.8 percent by the OEB, or $28 per customer.  What this means is that the regulation was saving Ontarians at least 114 million a year, and the interventions themselves were costing a little over 2 cents per customer on average, which amounted to about a tenth of 1 percent of the average EDC revenue request.

If you follow in my initial solutions you'll find where that chart exists.

And following up on that, and I've done a cursory review of 2012-2013 figures, and they seem to be more or less on line with the 2010-2011, although I haven't reproduced them here.  The importance of this is that for the most part these proceedings were resolved by way of settlement negotiations in EDR, and which primarily are driven by the intervenors themselves and effectively represent the agreement between the intervenors and the companies, sanctioned by Staff.

In that circumstance, it's clear that the same kind of savings are continuing through into the period of electric distribution utility regulation.

There are other metrics that seem to show that this process is working.  Historically, when we look at Ontario Energy Board costs -- and I have on page 9 of my submission the fact that in 1997-98, which obviously predates electric distribution regulation or electric restructuring, the total Board expenditures at that time was $4,397,229 and the total intervenor cost awards at that time was 3,053,743.

We skip ahead to the 2012, 2013 and the total Board expenditures are now 35,300,000 and the total intervenor cost awards are 5,500,000.

So there has been an eight-fold increase in Board expenditures over the last 15 years, and intervenor cost awards have less than doubled.


Of course, there are other costs that the Board has undergone that do not necessarily involve regulatory scrutiny or involvement of intervenors, but to look at it from the standpoint of whether or not this restructuring or whether or not there has been an explosion of intervenor participation that is swamping the Board, it's clearly not the case.  In fact, by the looks of it, it has been prudently and cost-effectively done.

Other comparisons have been done by some of the other intervenors in relation to attempting to find metrics that will help the Board in determining whether or not the intervenor participation and cost awards have been effective.

One of the things that has been done is a comparison or a calculation by the School Energy Coalition that calculated that intervenor cost awards amounted to approximately 6 percent of the total utility regulatory costs of approximately 85 million, including amounts paid to the Board.  SEC also notes that an estimated 10 million dollars per year was paid by utilities to the various lobby and representative groups that largely advanced owner interests and was recovered from ratepayers.

The London Property Management Association analyzed intervenor cost award totals from the previous year and noted that the ratio of intervenor costs to the revenue requirement range from 0.1 percent to 1.71 percent.

For all the cost of service applications with cost awards in the year, the ratio of cost claims, $879,792, the approved revenue requirement, 387 million, is 0.23 percent.  The London Property Management Association notes this figure is less than half than the Board-defined materiality threshold of 0.5 percent.

So things are not out of control.

And one other maybe anecdotal metric is the incidence of settlement.  Frankly, if cost awards were needlessly being run up, you would not see instances of settlement which for most of the municipal distribution utilities run up to 90 percent.

So in the absence of some other objective standard, there can be little merit in any argument the framework has promoted wasteful interventions that are not accomplishing their purpose, at least within the context of the current standards of regulation.


It also places a heavy onus on those who approach these issues as if there was a need for fundamental change.  Any improvement should be geared to enhancing the quality of the representation and the record before the Board.  That does not necessarily mean a narrowing of the ability to intervene and a reduction of the cost commitment.

It should mean, however, that, as much as possible, that any mandatory burdens or cost reductions imposed on intervenors should be symmetrical with that of the regulated company to prevent ratepayers from being forced to fund or fully fund only the ownership position in the proceeding.

What is somewhat intriguing when I read over the submissions is the amount of time spent in some of these submissions associated with whether the current interventions actually represent the interests of the people they claim to represent.  There seems to be some operating supposition that there are these constellations of ratepayers out there engaged in the study and discussions of issues arising from the proceedings of the Board whose will is being thwarted and interests compromised by the current intervenor representation.

There also appears to be some kind of sentiment that the utility position really represents the views of ratepayers and a truly representative ratepayer intervenor would side with the utility.  This may be reflected in the idea that only groups whose members include ratepayers in the franchise area should participate in the OEB proceedings involving the utility.


A tangent derived from the same thinking is that consultation with real ratepayers in the franchise area is a superior or an alternative to stakeholder intervention in the OEB proceedings.


Having had considerable experience over 21 years in representing consumer and public-interest organizations, some of this pontificating about the requirements of general ratepayer representation is at worst speculative and at best self-serving.


Outside of Quebec there are no mass-membership consumer organizations, and particularly there are no mass-membership consumer organizations engaged in energy matters.  There are consumer organizations struggling to get by on government research grants, partnering with industry, or a smattering of donations and volunteer time that are capable of boxing above their weight class, and there are public-interest organizations that may raise consumer issues as part of their general objective of protecting their membership.


This should be no revelation.  While Ontario's economy is based 60 percent on consumer transactions and Canada's is close to 70 percent, consumer interests in the marketplace are barely a government concern.


For example, in Canada these concerns are represented by one small office with the Department of Industry.  Its budget is approximately $5 million for national consumer protection work.


Now, there is a reason for the small commitment to consumers, and it is because there are more powerful interests continually chafing at barriers to untrammelled access to customers' wallets.


Funding programs that increase consumer protection oversight or increase capacity of organizations that research and advocate for the same are rarely popular with supplier interests.


And it is no surprise in this case that the Board's cost-award program, designed in part to fund consumer protection in the regulatory side, is a frequent irritant to suppliers of regulated services for the same reason.


My organization has represented many of them in proceedings involving transportation -- many of these organizations, not many of suppliers -- in proceedings involving transportation, telecommunications, broadcasting, and energy, both here and in the Yukon Utilities Board.


Needless to say, all of us have an interest in the regulation of the industry that affects their members, but the degree of engagement of the details of the proceedings varies in accordance with the resources of the organization and the sizes of the challenges it faces outside of the specific aspects of the energy-industry regulation proceeding in which they've intervened.


Some are thoroughly versed in the history and implication of the major issues, and others are, frankly, more concerned with the result, particularly of additional burdens that will have to be borne by the constituents.


I say with great respect that unless we are prepared to make a major investment in the capacity of public-interest consumer organizations to intervene, the fact that they don't lug home binders to read on their volunteer time and debate the intricacies of fixed and variable costs in rate design should not be held against them.


Our cost policies to date have prevented any such investment in capacity by these organizations, and nor should their choice to render general or specific instructions to their counsel or consultant, depending on the resources, be held against them.


And finally, a little clear self-perception on this score by utilities might be in order.  Proposals like rates of return of 10 percent by publicly owned corporations, rate applications proposing 15 to 20 percent increases in rates, and promised negative productivity do little to evoke huzzahs upon the ratepayers unsullied by their membership or participation in intervenor groups.


The concept that ratepayer engagement in situ may obviate the necessity of a detailed examination of utility-rate applications is optimistic, to say the least.  That is not to denigrate the possible engagement of local ratepayers.  But their engagement should be on the issues that they have some expertise, including using DSM programs, complaints or praise for utility operations, citing of facilities, et cetera.


Such developments will not change the way in which utility applications are dealt with by the Board, but may well make for better applications.


The idea that all interventions must come from ratepayer groups in the regulated franchise area is another unfortunate by-product of resentment of the regulatory process, and the not surprising view, given the ownership routes and the municipals councils, that they know what's best for the franchise area.


The fact is that the regulation was not set up as a parochial exercise, and the transformation of municipal corporations and the potential profit centres for municipalities was fundamental in more ways than just optics.


Utility planning that featured rate enhancement measures now contain potential rewards associated with them, with reductions in the highly visible property tax.


Citizens as ratepayers were as much in much need of traditional regulatory scrutiny as their counterparts who transact with private monopolies.


There is a role that I have -- as I have touched upon for local ratepayer input, but not for either recreating regulatory scrutiny at the local level or dumbing it down or abjuring from it altogether.


While the regulatory process works by the development of an evidentiary record from the individual utility locale, the needs are not so foreign and idiosyncratic as to require local interpretation to qualify as a ratepayer representative.  As we well know, OEB decisions in one utility case are often used as persuasive presence in another.


Now, it is no coincidence that at least over the last century or so one of the first things that emanate from institutions, corporations, and agencies challenged on the legitimacy of their operations is that our customers or our women or our minorities or our workers don't agree with these outsiders.


As well as being on the wrong side of statutory intent and the realities of most applications, this is certainly a view on the wrong side of history.  It is true that -- five minutes?  It is true that most of the intervenor participants have concentrated on the defence of the current regime rather than ideas for reform.  This is not because we think the system works perfectly every time and produces a record that accomplishes all the goals set out in EBO-116 in the smallest window of time and expense.


However, it can't be ignored that the Board and stakeholders have developed rules largely centred on value to the Board process, and their performance has been excellent over the vast majority of hearings.


We've seen much of the proposed additional filing, particularly on the issue of substantial interest and other suggested preliminary requirements, as busy work that will simply increase the workload with little effect.


As well, you are dealing with regulatory consultants and lawyers who are fairly adept at filing forms.  When problems occur it's not going to be because of the numbers of intervenors, it's because of their effectiveness.  There are already remedies for that in the rules.


Finally, there appears little doubt that an upward trend in electricity bills in Ontario is likely to continue.  The record shows that intervenors have been effective in at least making a dent in the size of those increases while remaining cost-effective.


It seems an imprudent compromise to embark on major changes which might compromise the capabilities that already have been achieved.


MR. ROSENBERG:  Thank you, Michael.


We do have about three minutes.  Are there any questions in the room of Michael?  There's nobody coming forth in the room.  On the telephone, I understand the moderator has to release the phone lines.  Are there any questions from anybody on the phone about Michael's presentation.  And I have a question for people on the phone.  Did everybody hear that well?  Was it clear in cyberspace?


[Moderator polls online participants]


MR. ROSENBERG:  I don't hear anybody coming forward.


Well, thanks very much, Michael.


And our next presenter is Andrew.  And for the speakers, I've drawn up my little five-minute and one-minute card.  It's a very important task.


So Andrew is with EnWin.  And whenever you're ready to start.

Presentation by Andrew Sasso, EnWin Utilities Ltd.:


MR. SASSO:  Great.  So thanks very much for having EnWin here today and for receiving submissions from us.  There has been a lot going on in Windsor over the past six years, and it's made the public interest and consultation with stakeholders particularly important.


As many people know, over the past six years we've struggled with having the top unemployment rate in Canada off and on over that period, and that means that not only have we lost a lot of load, our system peak, which was in 2005-2006, was 657 megawatts.  This year we topped out at 485.


So it gives you a measure of how significantly the load profile has changed in our community.  And obviously those who have remained behind, given the unemployment rates, given the challenges facing the manufacturing sector, given the pressures on the bill -- particularly the commodity part of the bill, much less so the distribution part of the bill -- it's been a tough time and we've had to really engage with stakeholders in many ways.  We've done that directly and we've also done that by accessing the experts who consider these issues on their behalf, who we know as intervenors.


That's the context within which we think about the public interest at EnWin.  Really, we all are in pursuit of the public interest, the Board, Board Staff, utilities, stakeholders.  And we see public interest as really being the sum of all of those private interests that are coming together.


The OEB is ultimately the body that, in the proceedings before the Board, needs to discern what is the public interest -- that's in adjudicative and policy proceedings -- but that doesn't mean that it hasn't been considered before the utility comes to the table.  We know that pursuant to the regulatory compact, utilities are compelled to consider the public interest.  And I think, contrary to the previous presentation, it's even more true for utilities that have municipal ownership or provincial government ownership.  There is a substantial difference.


And in fact, when you look at the green energy sector and the approaches that have been taken in the past, there's a lot of public consternation over the lack of community input, and the government's changes have been to consult with municipalities.  Municipalities have been given a greater role and that's because municipalities have a deep and recognized connection with their communities.


It isn't only left to the utility, and EnWin is not advocating it be so.  Intervenors play a very valuable role in helping to inform the Board in understanding the public interest.  We really believe in the words of Tony Prosser and the concept of regulation as a collaborative enterprise.  You can read Tony Prosser's work if you want to think more about that.


But it also ties very deeply to what we see as the Board's move, particularly over the past couple of years, towards a policy, an orientation, a strategy of engagement.  Engagement is about being inclusive.  Engagement is about using advanced technologies and having sophisticated conversations, and engagement is a continual process.


I'm not going to spend a lot of time on constituents' advocates and amici, you know, the concept of amicus curiae.  You can read our submission where we talk more about it, but the high-level idea there is we deal with constituents -- for example, Ford Motor Company -- in our community.  We deal with advocates.


You know, AMPCO would be an example of a group that, in the example of Ford Motor Company, they directly represent them.  Ford Motor Company of Canada is a member of AMPCO.  In our last cost of service we had both AMPCO and Ford intervene.


And then there's groups that we've called referred to as the amici groups, like Energy Probe, who are not constituents in our community.  They are not representatives of those in our community, but who have something valuable to say and to contribute to the conversation.


We think that there is a role for constituents, for advocates and for amici, and it's in that context that we encourage, we take this opportunity by the Board as an invitation to rethink -- slide number 1 here; I don't know if those on the phone have it through webcast -- but the question, the traditional question is to look at substantial interest test as an exclusionary approach, a way to narrow the number of parties in a proceeding.  That's the traditional purpose, and whether you're talking about substantial interest or you're talking about the corollary terms that are used in the judicial system, the purpose is to narrow.  I think the Board's intent has been to broaden, has been to say:  How can we engage stakeholders more effectively?  How can we more efficiently bring perspectives to the table?


Doesn't necessarily mean as intervenors, but I think that's the larger question that we're supposed to be thinking through.  And I think we need to think about it in that large context and then distil where intervenorship -- if I can use that term -- fits within that.


Effectiveness of regulation requires that there be an articulation of the private interests and that there be shared -- the perspectives that stakeholders have on the other private interest be expressed.  And that's very important, because articulating private interests can be done a great many ways.  That can be done through surveys; that can be done through polling; that can be done through submission of letters of comment, but that doesn't allow you to do point number 2, which is sharing your perspectives on the other private interests that are at play in a particular proceeding.  For that, it's an iterative exercise.  It's a consultation; it's a collaborative discussion.  And you can do that within an adversarial context.  You can be collaborative and adversarial at the same time.


It's also important, of course, that there be efficiency of regulation.  Our understanding of the scope of this proceeding is to focus on the fact that, you know, intervenors need to not incur costs disproportionate to their role.  It's not that they need to not incur costs; it's that the costs can't outweigh the benefits.  That's a general regulatory principle.


I think there's another part of efficiency, which is about ensuring that intervenors do not create undue costs for the Board or for the applicant, and I will say that there are a lot of utilities who are very concerned about the costs on the utility, which is not reflected in cost awards and which is one of the reasons why, using Mr. Shepherd's numbers -- or Jay's numbers, to be less formal -- using Jay's numbers, why it makes perfectly good sense that a utility would have much higher regulatory costs than an intervenor.  It takes an awful lot more work to prepare and to explain and to run scenarios for other parties than it does to oppose and to criticize.


And there is a role for criticism.  It can be a very a constructive exercise as part of the iterative process, but it's obviously a lot less intensive to read and comment than it is to prepare and explain.


If the premise is that stakeholders need to be at the table, then it's important that stakeholders have status and it's important that they have cost eligibility.  If you take away status, if you take away cost eligibility to whatever group of stakeholders that is, then you lose stakeholder participation.


So the focus from EnWin's perspective is to really look at cost awards, because that's where you're doing the balancing act.  You shouldn't exclude, you shouldn't -- and exclusion means as a matter of law, as a matter of fact.  But it means that if you're going to bring any efficiency into play, if you're going to bring effectiveness, you do need to do that balancing exercise.


If you've read our submission or if you read it after you hear this presentation, you'll see that our proposal is to talk about cost award caps as a way to do that.  The Board does cost award caps today.  They do it in policy proceedings all the time.  I'm not sure if they did for this proceeding, but often for a stakeholder consultation the Board will say:  You have 10 hours to prepare and attend, and so on and so forth.  That's a cost award cap.  Right?


They do it for working groups.  The working group is being permitted this cost award level to perform it.


But importantly, very importantly, the last point on the slide is that there always has to be the ability to modify the cap.  There will always be reasons to adjust it, and those reasons are going to have to be material.  It's not going to be, Oh, we need an extra thousand dollars, but there is an unexpected development in the case, there is an unexpected realization.  It turns out that the ICM, which on average should cost about, you know, for certain utility -- a certain utility size maybe $100,000, that application, turns out that there was a buried treasure in there and now it should be 150,000.


By the same token, it might be much, you know, less of a significant ICM application, in which case the Board's regular rules of only reasonable costs will be recovered would, you know, of course remain at the same time, so you're not just going to get to run up your -- run your way up to the cap.


I'm going to skip over the next few slides.  These are just examples -- we had some examples in our submission.  I just wanted to offer a couple other examples of different ways to break down caps.  This isn't the forum to talk about particular examples.  It's just to say that there's lots of different ways, and we're talking about concept.  We're not advocating a particular approach.


You know, similarly -- I didn't skip my own slides.  No wonder I want to similarly skip those ones.


So our thoughts on the cap is that it would actually be very good for the Board, for intervenors, and for utilities.  From a Board perspective, a cap ensures that you do that balancing.  You have the balancing of efficiency and effectiveness.


From intervenors' standpoint, if the cost awards are in place, costs where a cap is in place, then there's a lot more certainty going into a proceeding that there is not going to be a fight after the fact, after the costs have been sunk.  It's an opportunity to get some cost certainty and to organize the affairs, to collaborate as between intervenors to find a way to spread that pot and to know -- to know your limit and stay within it, as we say in the casino jurisdiction.


And for utilities, it's important to have a cost-award cap or benefit of cost-award cap, as it provides a great deal of certainty over what the actual recovery amount is going to be, particularly in the context of cost of service, but even in other proceedings, so that, you know, there is that predictability, and these are costs that obviously should be recovered from ratepayers and shouldn't be stuck to the shareholder, to the utility, at the end of it.  That doesn't make any sense at all.


And so finally, our proposal in order to do that would be to establish a working group to actually talk about what cost-award caps would look like, what are some of the different options, what might be used in some other jurisdictions, what makes sense from an Ontario-specific perspective.


And it's not to say that there's one way of doing it.  I mean, we're only limited by our creativity and our innovation, and I think there's a lot of opportunity to come up with a menu of different cost-award caps that might work in different situations.


So I don't think it adds a lot of additional process.  What I would say, because I skipped over it a little bit, is that in our advocacy for stakeholder engagement, that includes stakeholders that are not currently at the table.  That includes municipalities.  That includes the EDA and other associations.  It's important that those perspectives come to the table too.


To the extent that that means cost awards need to go up, you know, for EnWin maybe in a class-of-service context or cost awards for the, I'll call it ratepayers' side, might be $125,000.  Maybe that means the cost awards need to be higher by 10- or $15,000 in order to broaden the consultation.


But if that's the Board's objective, if the objective is to increase the number of stakeholders at the table, then for the sake of an extra 10- or $15,000 that may be an important way to ensure that all of the private interests are at hand.  That's what I have.

Q&A Session

MR. ROSENBERG:  Thank you.  Just, I'm going to lead off with a question just about information -- on an informational basis.  You talk about working group.  What did you have in mind?  The Board's had working groups, for example, deregulating the burner tip and natural gas went for nine months, but you might have an LRAM adjustment session, working group, that would go a day or two to tweak a formula at the Board.


So what are your thoughts?  Who would be at that table?  How long would it go?  And, you know, in 30 seconds or a minute, what did you envision?


MR. SASSO:  Sorry, I wasn't clear.  I meant working group as a part of this process in order to establish a policy.  It wouldn't be a working group for each proceeding before the Board.


MR. ROSENBERG:  So this group is the working group?

MR. SASSO:  This would be a large working group, but it would be a good one.


MR. ROSENBERG:  Thank you.  Any questions from the group?  Yes, Jay.


MR. SHEPHERD:  Andrew, a number of people suggested cost-award caps, and I guess I'm not totally opposed to them.  I just, I'm not sure I understand what the purpose is.  Is the purpose to save money?


MR. SASSO:  I think the purpose is to say that in an IRM application with -- you know, I think now, actually, IRM applications, cost awards are not being awarded.  So to an extent, that is a cap as well.


I think for a typical ICM application, if we didn't average -- and I couldn't find it, so I didn't put it in the paper, but a few years ago the Board actually listed what the cost awards were in various proceedings, particular cost of service, and it came out to about a dollar per customer or $1.50 per customer, whatever it was.


And I think that's kind of the idea, to say, you know, this is what it should be.  It should be about X for a utility of this size, and then I think it gives a barometer to say that, you know, this is reasonable.


I think the concern right now is that some utilities will say, Well, how in the world did -- you know, from my little utility did we end up with cost awards of $75,000?  And I think that, to the extent that caps are put in place and they say, Well, you know, the cap actually is 75,000, that is the assessment that's being -- you know, you're often an advocate, Jay, of looking at things from the top down as well as from the bottom up, and I think it's a top-down way to say, you know, This is the reasonable limit where you should be at, much as you would say to a utility, you know, You should look at your budget and only have a 1 percent increase.  Same type of thing.


MR. SHEPHERD:  So you're saying that the average should be the limit?

MR. SASSO:  No, I'm not.  I'm not.  I'm saying that -- I'm just using that as an example.  I think that's the kind of thing for the working group to look through and say, what is a reasonable basis to come up with what a cap would be?  And it might be done on a per-revenue-requirement basis, right?


So you might say, in our example, in our submission, we said 0.2 percent of revenue requirement might be a -- might be a reasonable cap for cost of service.  And so it's that top-down perspective to say, whether it's an average, whether it's utility-specific, whether it fluctuates based on some type of a driver like revenue requirement.  I think those are the kinds of considerations that we can see what actually works, what gets you to the right level of cost awards in a given proceeding.


MR. SHEPHERD:  So I guess the thing that I'm struggling with is that the largest by far of the largest single driver of the cost awards is the quality of the application.  And that's not really within our control and has nothing much to do with revenue requirement or anything else.


So I'm not sure how you're -- unless you use that as the driver, you say somebody assesses the quality of the application and then sets a cost-award budget, you're sort of disconnected from the reality of the situation, aren't you?


MR. SASSO:  Well, we have the benefit of experience, so we do have a sense of what an average application takes to deal with, if you want to talk about averages.  We do have a sense of what the quality is, and from an experience standpoint I would expect -- and I think you've said before -- the quality of applications is generally improving over time.


So I think we should be in a place of greater certainty today to look at these types of things than we would have been, you know, let's say five or six years ago.


MR. ROSENBERG:  There's about two minutes left, and please save that for the further discussion this afternoon.  It is an interesting discussion.


Are there any other questions in the room?  Yes.


MS. DJURDJEVIC:  Just one question for Andrew.


MS. ROSENBERG:  Just identify yourself.


MS. DJURDJEVIC:  Oh, Ljuba Djurdjevic, Board counsel.


Andrew, how do you envisage allocating the cap among different intervenor groups?  You know, for example, you have, you know, among consumer side intervenors, you know, a number of intervenor groups.  Do you -- would you see the Board deciding which intervenor group would represent a consumer interest in a particular proceeding, or do you think that those intervenor groups should figure it out amongst themselves?  Do you have any thoughts on how the cap would be allocated, or should be?


MR. SASSO:  Yes.  I think that there are lots of different ways to do it.  The slides that I skipped over, I showed a variety of different ways to go about it.


I think first we have to come to a place where we agree that there should be a cost award cap.  Actually making the mechanics of it work is not easy.  Much like saying, you know, incentive regulation is something we should do, and then it takes a lot of time and effort and iterations to get to a place where you can actually implement it.


So I'm not, EnWin is not, wedded to a particular model.  I think that there are a wide variety of ways to allocate it, and certainly one way is to get intervenors in a room, particularly where you have, I'll call it, the traditional intervenors, the usual suspects.  When they're standing in the line-up, they can probably work it out amongst themselves.  And generally they will be able to say, Okay, you know, based on our review of this application, you know, this is probably the right way to split it up, because there's a lot of tax issues or a lot of PILs issues or there's –- or, rather, there's a lot of load forecast issues, or so on.


MR. ROSENBERG:  Thank you, Andrew.  Time's up, and we can carry the discussion forward, I hope, this afternoon.


Next is John, and the Gas Pipeline Landowners of Ontario & Lambton County Storage Association.

Presentation by John Goudy, Gas Pipeline Landowners of Ontario and Lambton County Storage Association:

MR. GOUDY:  Good morning.  Good morning, everyone.  I'm John Goudy.  I'm here on behalf of, again, the Gas Pipeline Landowners of Ontario & Lambton County Storage Association.  They're two landowner organizations from southwestern Ontario, both related to Union Gas in particular.  The one is an organization of landowners with the Union Gas transmission corridor, and the Lambton County Storage Association is a group of landowners affected by Union Gas storage operations.  They're mostly agricultural landowners, and I think they're representative of landowners or landowner organizations who would come before the OEB in various proceedings.

Landowner organizations don't come before the OEB often, but when they do come before the OEB or when individual landowners come before the OEB, their intervention is very important to them and I think to the public interest.


Not surprisingly, given perhaps the infrequency with which landowners come before the Board, I don't think that this proceeding, that this stakeholder consultation is really about landowners.  And I think the first two presentations bear that out.  That said, any look at intervenor status and cost awards by the Board is of great importance to landowners and landowner organizations, because landowners really depend on cost recovery to facilitate their participation in Board processes.


The most common way in which landowners participate in processes is -- where there's a project application where land rights or interests in property are affected.  Landowners don't stand to profit from those applications and yet they're affected by the applications, and if they were to pay their own costs of legal counsel and expert witnesses it would be a great financial hardship.


And one of the representatives from the groups, from the GAPLO group, last night was reminding me that he himself couldn't be here today because of the timing of the process; he is in the middle of harvesting crops right now.


And so landowner associations, for a number of reasons, really do depend on their legal counsel and their expert consultants.  It's a cost that is really unavoidable for them in Board processes.


And again, without cost recovery mechanism, the cost of that representation would be a hardship.


Based on their experience, based on the landowner experience, I think, generally, the current situation, the current intervenor process and cost recovery process works well for landowners.  And the position of GAPLO and LCSA in this consultation would be to leave things alone.


And if any changes are to be made, it would be to facilitate landowner participation.  If any changes are needed to deal with issues related to ratepayers and consumer groups as intervenors, then the submission of GAPLO and LCSA is that landowners should be carved out of those changes.


So this is the Rule 23.02 on substantial interest.  And landowners who are affected by a proceeding before the Board, because they have an interest in property that's affected by the decision that the Board will make, they always have a substantial interest.  There is no -- I don't think there could be any question about their interest in the proceeding.


And the question posed by the Board in this consultation process about demonstrating that substantial interest, I'd say that it's already covered off as far as landowners are concerned in Rule 23.03.  Again, individual landowners have a substantial interest in any proceeding that affects their interest in property, and therefore I think that it extends to landowners organizations as well.  There is no need to impose any additional conditions on landowner interventions or the interventions by landowner organizations.  And it should never also be a requirement that landowners have to intervene jointly or join together in an intervention, because each landowner individually has a substantial interest, but that being said, landowners quite often join together in organizations such as GAPLO or LCSA because it just makes sense to do so.


I've got a couple of slides I'll skip through quickly.  They are excerpts from the Ontario Energy Board's Environmental Guidelines for the Location, Construction and Operation of Hydrocarbon Pipelines and Facilities.  And it draws the distinction between directly affected landowners and indirectly affected landowners.


For the purpose of my submissions this morning, my comments, I don't really draw a distinction between directly and indirectly affected landowners.  If a landowner has an interest in property that's affected by a proceeding, then they have a substantial interest and they should be entitled to intervenor status.


Again, I don't think that the concerns that may have led the Board to engage in this consultation process are really driven by landowner interventions.  If there are changes that are needed to address the concerns that the Board may have, then, again, what GAPLO and LCSA would say is to carve out landowners from those changes and either leave things as they are under the current rules or perhaps enhance landowner participation.  So what we have suggested are a few changes to do that.


This slide here is an excerpt from a Board hearing order or notice of application.  And it appears -- as far as I know, it appears in essentially every hearing -- or, sorry, notice of application, and it provides parties, including landowners directly affected by a project, it provides them with ten days following service of the notice to apply to be an intervenor in the proceeding.  That ten-day window is difficult for landowners in particular who have -- may have no experience whatsoever in Board processes.  It may very well be that this particular project is the only time that they will ever have an experience with an Ontario Energy Board proceeding.


And you can imagine if landowners would find it hard to be here today to participate in this consultation during harvest, it's equally as difficult for them to engage in the process within a ten-day period if it happens during harvest or during spring planting or some other time of the year when they're busy.


So GAPLO and LCSA would propose that the Board consider removing this time limit for landowners, at the very least for directly affected landowners where there's a clear effect on an interest in land.


And so in the slides I have some proposals about how to do that.  The first here is Rule 21, a proposal to add a clause requiring that an applicant give notice of a proceeding or hearing to a person with an interest in land that's affected by the application being considered.


I think generally applicants already provide that notice, but to coincide with the other changes to be proposed, I think that that change would be required.


More important would be the next couple of slides.  The second change would deal with applying for intervenor status.  The current rule, 23, provides that a person must file a letter of intervention.  And as we saw previously, the deadline is almost invariably ten days from the date of service of the notice of application.


GAPLO and LCSA would suggest an additional rule as part of Rule 23, which would provide that a person with an interest in land affected by a proceeding shall not be required to apply for intervenor status and shall be deemed to be an intervenor in the proceeding unless the person notifies the Board in writing that he or she waives his or her intervenor status.


So it's a negative-option system.  There wouldn't be a requirement for that landowner to submit an application.  The ten-day window would no longer be an issue.  It would allow landowners more time to review and respond to an application, to form a group, if a group like GAPLO or LCSA is not already in place or has become inactive.  And that really promotes efficiency, and at the same time facilitates landowner participation in an application.  And it also ensures that all directly affected landowners receive information about a proceeding on an ongoing basis and they can choose to participate where necessary.


The other part of that equation is cost eligibility.  And as I said earlier, landowners really depend on cost recovery to allow them to participate in Board proceedings.  Without that cost recovery, they are more likely than not not to participate.


Currently the cost eligibility, Rule 3.03, makes specific reference to a person with an interest in land that is affected by the process.  The landowners are rightly recognized in the Board's rules related to costs, even though landowners are not mentioned explicitly in the Board's mandate, as stated in the Ontario Energy Board Act.


Again, cost recovery for landowners is essential, and GAPLO and LCSA have a lot of concern when the Board raises the possibility of changes to the current system.


As a way of demonstrating, there was an interesting scenario for GAPLO a few years ago, when Union Gas and Dawn Gateway brought an application for the Dawn Gateway project.


Union brought an application to sell a pipeline to a new company, Dawn Gateway, before the Ontario Energy Board.  Dawn Gateway brought a somewhat -- a connected application before the National Energy Board.


So in that case there were a group of landowners who were involved in two separate proceedings for essentially the same project:  One before the OEB, one before the NEB.  Before the OEB there was a cost recovery mechanism and before the NEB there was no cost recovery mechanism.  Same landowners, same pipeline, two different regulatory systems.


And in the context of that OEB proceeding the Board recognized that the lack of cost recovery for landowners under the NEB system was a harm to landowners which would arise from the proposed transfer of the pipeline into the federal jurisdiction.


So the change that GAPLO and LCSA would propose in conjunction with the change to the intervenor-status rule would be that if a person is deemed to be an intervenor because they have an interest in land affected by a project, then there would be no need for them to apply separately for cost eligibility.


And to go back to Andrew's presentation, that's the de jure part of the intervention.  The de facto part of the intervention is that they would still have to apply for a cost award.


So a deemed intervenor would be automatically eligible for cost recovery but would still have to make an application for a cost award and would still have to demonstrate to the Board that the costs being claimed were reasonably incurred.


Neither GAPLO nor LCSA would support pre-imposed caps on costs.  The current rules and the Board's discretion to award costs or to decline to award costs is enough of a cap or a limit on landowner participation in Board proceedings.


And those are all my submissions.  Thank you.


MR. ROSENBERG:  Thank you.  We have about a minute left.  Any questions of John?  Yes.  Andrew.


MR. SASSO:  Andrew Sasso from EnWin.  To your knowledge has there ever been an incidence where the Board, in exercising its discretion, has denied landowners intervenor status when they've applied beyond the ten days?


MR. GOUDY:  Not to my knowledge, but my knowledge isn't very broad, so...


MR. ROSENBERG:  Okay.  Well, thank you very much.  Unfortunately on the phone we've run out of question time.  It's -- wouldn't want to keep you from your break.  We're taking a break at 10:40.  We're going to resume at 11:00, I believe, with Alan and the EDA.


Are there any questions or comments before we take a morning break?  I don't see anybody in the room.  Anybody on the phone?  Can we just -- the moderator?


THE MODERATOR:  Press star 1 at this time if you have a question.  No questions at this time, sir.


MR. ROSENBERG:  None?  Thank you.


Let's take a break for 20 minutes.  Thanks.  We'll be resuming at 11:00.


--- Recess taken at 10:40 a.m.

--- On resuming at 11:00 a.m.

MR. ROSENBERG:  Okay.  I think we're ready to begin.  Good morning.  The next presenter is Alan Mark from the Electricity Distribution Association.


Before we begin, does anybody have any preliminary issue they want to raise in the room?  If not, Alan, over to you.  I do have my five-minute and one-minute sign.

Presentation by Alan Mark, Electricity Distributors Association:

MR. MARK:  Thank you, Ken.  Good morning, everyone.  As Ken said, I am here today on behalf of the Electricity Distributors Association.


The issue, of course, today is not to discuss fundamental changes in the regime of how intervenor interests get represented in our proceedings, but rather to talk about how we can make the present system more efficient overall.  And it's overall which is, in the EDA's view, the important catchword here.


The premise of many of the intervenor submissions is that the costs which are reflective of the cost awards to the intervenors -- the $5.5 million figure that everybody seems to like to talk about in their submissions, is the cost we are talking about -- and they therefore say that in that context any gains to be achieved will be marginal in relation to what they presume are the successes which have as resulted from their intervention.


But that premise is false, because the costs we are associated with include, or that we're interested with include the regulatory costs incurred by the utilities in dealing with and responding to the interventions.  There is what economists would call a multiplier effect, and it is simply wrong to limit our focus to the immediate amount, the amount of the immediate cost awards.


Rather, the question is how do we reduce the overall costs, because those costs are significant.  Making interventions more efficient will have a multiplier effect and make the overall regulatory process more efficient and reduce total ratepayer costs.  The cost to the utility and ratepayers in dealing with the interventions is incremental to cost awards paid.  It is a significant cost to ratepayers, and the cost associated therefore with an inefficient and duplicative intervenor process is a substantial unnecessary cost imposed on ratepayers.


So from the EDA's perspective, the dollars involved in this are significant.  A significant amount of the regulatory costs, as I said, do relate to the intervention process.  And it is very much worthwhile to find cost reductions and efficiencies in the process, but more importantly, efficiencies in the process, because that will result in lower overall ratepayer costs.


The first issue to be –- that we want to deal with is the improvements to the process for assuring that interventions have an appropriate scope and basis.  And let me first say at the outset -- because the Board was interested, in the letter which commenced these proceedings, in obtaining views of the parties in this consultation with respect to the impact of the enhanced stakeholder engagement process on the intervenor process -- from the LDCs' perspective, from the EDA's perspective, those processes are very much independent.


The utilities will have their stakeholder engagement process.  They will deal with their ratepayers groups, which may or may not include groups who are intervenors before this proceeding.  And they may have processes for engaging groups who intervene in the regulatory proceedings, and to that extent, there may be an impact on intervenors who have participated in the process.  And those intervenors would obviously be able to more appropriately focus and narrow their interventions.  But fundamentally the processes are separate.


The first issue, in the EDA's view, it deals with the mandate of intervenors.  And in our submission, the intervenors should demonstrate in their application for intervenor status that they do have a properly defined mandate from a constituency in place to ensure that they are representing a specific interest relevant to the proceedings before the Board, and that the scope of work is responsive to the needs and interests that the intervenor represents, and particularly that the intervenor has identified specific issues of interest and a budget and a work plan consistent with that interest.


And Michael Janigan, I think, in his submissions indicated that it was unreasonable or wrong for the utilities to expect or require or for the Board to expect or require that all of the intervenors would be able to demonstrate that they have obtained a mandate from and represent the interest of the ratepayers.


And I think that misconstrues, mischaracterizes this point significantly.  The EDA is not asking intervenors to demonstrate that their issues have a certain foundation and a certain number or group of ratepayers.  It's not that.


The question is whether the intervention presented, often in the form of counsel and experts retained, reflect a mandate from the sponsoring organization.  That is, has the sponsoring organization undertaken a process of assessing the case before the Board, identifying what the group's interest is with respect to those issues?  Have they defined an appropriately scoped mandate for the intervention team, with a scope of work and an associated budget?


So it's a request for accountability and transparency regarding the intervention mandate, scope and budget.  And this is not, in our view, an undue interference with internal workings of the groups who are intervening; rather, it is appropriate for the Board to request a certain degree of transparency from intervenors who are coming forward and asking for ratepayers to fund the interventions.  And it's not an inappropriate intrusion to require that interventions be based upon a work plan and a statement of interest and a budget which the Board and other parties can examine and ask themselves the question:  Is that work plan consistent with the stated interest of the intervenor, and is the work plan and budget consistent with the nature of that interest?


Secondly, the EDA is of the view that there should be a more robust and constructive role for Board Staff, which will lead to reducing intervenor costs.


Board Staff, in our view, could take a more proactive and leadership role on interrogatories.  Intervenor interrogatories could be significantly reduced if Board Staff takes the lead on preparing interrogatories and leaves holes to be filled in by others.


And if Board Staff would take a more substantive and constructive role in the settlement conference -- because with the Board Staff not taking a proactive role on both fronts it essentially leaves the field open and encourages multiple intervenors to rush in to fill that gap without any prior effort by Board Staff to cover the ground on some basis which would be of benefit to the collective intervenors, and we think there's scope for Board Staff's role to reduce the workload that will be left for the intervenors.


Thirdly, there should be a greater effort on the part of intervenors to combine when they share a common interest.  I was intrigued by how many of the submissions of many intervenors take the position that intervenors are not in a position to discuss whether they have common interests in the proceedings until after the interrogatory process has been completed.


I think we all have enough experience with this process, with the issues which the various intervenors are interested in, that the issues of interest to the intervenors can be clearly identified to a significant extent before the interrogatory process is underway.


And to loop back to my earlier point, if interventions were founded upon a statement of scope and a work plan which identified those interests, it would be quite possible -- indeed, in our view should be mandatory -- for the intervenors to consult at an early stage in the proceedings, identify common interests, and come up with a common work plan which would avoid duplication of costs.


With respect to cost awards and the intervenor process, the EDA does believe that a cap system of some sort similar to what is done on the policy consultations should be given serious consideration.


And as one of the earlier speakers said -- I think Andrew Sasso said -- there's a variety of ways in which a cap system can be developed, and we're not here today to propose a specific model, but the philosophy underlying the request for a cap system is quite simply that the process we are all engaged in in the ratemaking process and the applications before the Board is sufficiently mature, and the intervenors and the Board are sufficiently experienced that it is indeed reasonable to expect intervenors to be able to develop and propose and live with a budget which is appropriate for the proceeding in issue.


This is not the imposition of an arbitrary constraint, rather collectively between the Board's experience and the parties' experience we are certainly in a position where we're able to make some reasonable -- draw some reasonable conclusions about what are appropriate cost levels for particular proceedings, which brings us to the second component of our submission, which is the issue of cost eligibility, as opposed to the specific quantum of the cost awards.


On the issue of cost eligibility, the EDA -- let me put it this way.  The cost eligibility regime which presently exists is one whereby the Board presumptively makes entire classes of intervenors ineligible for cost awards, and the problem with that is that it does so on different grounds than the grounds on which it determines eligibility for intervenor status and, more importantly, the basis upon which the presumptive exclusions are made are largely unrelated to what should be the objectives of the cost-award system.


To be eligible for costs an intervenor must represent a public, as opposed to a private, interest.  It must not be a member of a presumptively excluded category, and it may not be an association or group representing the interests of non-eligible intervenors.


As I said a moment ago, the EDA is fundamentally concerned that cost eligibility defined by these factors is counterproductive, because the factors are unrelated to the purpose of the intervention regime and unrelated to the purpose of cost awards.  They are essentially arbitrary because of the disconnection between the criteria and objectives.


Fundamentally, the objectives of the cost system should be to promote useful and efficient interventions before the Board, and the presumptive criteria simply don't address that objective.


Secondly, the presumption that there is a bright line between public and private interests is questionable.  It's very questionable, particularly in the context of an economic regulation scheme whereby necessity the regulatory exercise will implicate and involve and require input from public interest.


The purpose of the regime is to come to decisions which replicate the decisions which would be made in an open and competitive market, and it seems to the EDA to be counterproductive in that process to be presumptively excluding any interests which are properly engaged by the proceeding which is before the Board, and that if an interest is reasonably engaged by the proceeding, such as to justify an intervention, and the intervention is conducted responsibly, it is difficult to see how or why that intervention is not in the public interest and should not be eligible for a cost award.


So if the public-interest test is what is behind the Board's cost rules, it should be looked at with a much broader view than the Board's eligibility rules presently provide.


For example, it is not at all clear why a ratepayer is considered to be part of the public interest, but any other party that is materially affected by the proceeding may not be and may be excluded from a cost award.


I've got one minute left, so let me just close with the last point in the EDA's submission, which is this, that even if the Board does not make any other significant changes to the rules with respect to interventions and cost eligibility, the Board should reconsider the rule it has which precludes associations or collective groups from getting a cost award if the members of that group or the interests represented by that association is an interest which would be ineligible for cost awards.


The Board fundamentally has an interest in promoting effective and efficient interventions on a collective basis where possible.  The realities of cost constraints and the budget-planning process in associations is such that they will not have the funding to permit them to participate in all proceedings which they ought to participate in without the assistance of cost awards.  And if the Board's objective is, as I said, to promote effective and efficient and helpful interventions, it should reconsider that issue and should be prepared to use cost awards to promote those objectives and permit associations in appropriate cases to intervene.


MR. ROSENBERG:  Thank you, Alan.  We are at the 20 minutes.  There were points you raised that no doubt will be the discussion this afternoon, but why don't we move on?  That was good and punctuated, emphasized certain points.


Next is Doug Cunningham, and Doug is for the Nishnawbe Aski Nation.  And as they say in baseball, he's at the plate.  On deck is Tom Brett, who will be the next presenter.


MR. CUNNINGHAM:  I would like to introduce Mr. Jason Smallboy from the Nishnawbe Aski Nation, otherwise known as NAN, and he's going to make some opening remarks just to tell everyone what NAN is.

Presentation by Jason Smallboy, Nishnawbe Aski Nation:

MR. SMALLBOY:  Hello.  Good morning.  Like Doug said, my name is Jason Smallboy.  I'm with Nishnawbe Aski Nation.


A quick blurb.  NAN represents the interests of 49 First Nation communities covering two-thirds of Ontario.  Elections are held every three years to elect a Grand Chief and a Deputy Grand Chief, who constitute the executive of Nishnawbe Aski Nation.  Our last election was August 2012, where we elected Grand Chief Harvey Yesno.  The territory covered by NN encompasses James Bay Treaty No. 9, and Ontario's portion of Treaty No. 5, which is 210,000 square miles.


NAN's work as a representative, an umbrella organization, has the principal objective of improving the quality of life of NAN members.


So with that, I would like to pass it over to Doug.

Presentation by Doug Cunningham, Nishnawbe Aski Nation:

MR. CUNNINGHAM:  Thank you.  NAN has filed a written submission.  I just want to draw everyone's attention to an error.  On page 20 I have referred to the cost awards by intervenor for the period April 1st, 2013 to March 31st, 2013.  That should be April 1st, 2012.  It's the most recent figures given out by the Board on cost awards.


Last year, nine intervenors accounted for almost 4.4 million of the 5.5 million in funding.  And further, four intervenors, the Vulnerable Energy Consumers Coalition, the Consumers Council of Canada, the School Energy Coalition and Energy Probe, accounted for about 50 percent of the intervenor funding granted by the Board last year.


My comments today are very general.  I want to sort of stand back from the process.  NAN's positions on the various questions posed by the Board are outlined in its written submissions and I won't go through that in any detail.  I just want to comment more broadly on the process itself that we're involved in here today.


I guess NAN's initial submission is, based on our review of the written submissions of the participants in the proceeding thus far, the consensus appears to be that there is no consensus.  There seems to be no overall agreement between the participants, and that leads us to our second point.


It appears that where you stand in this matter depends on where you sit.  Generally speaking, the participants who are often applicants in OEB proceedings seem to favour more restrictions in the process by which intervenor status is granted, and they seem to favour less intervenor funding.  To many of us, that might not come as a surprise.


Eligibility restrictions and funding caps appear to have considerable appeal to such participants.  There are, of course, exceptions to those, to that observation.


By contrast, participants who have often sought and obtained intervenor party status in OEB proceedings are generally pleased with the existing regime, including the Board's rules relating to intervenors and the practice direction on costs.  Such participants have pointed out repeatedly the broad powers and discretion which the Board already enjoys in determining who is granted intervenor party status, who should be eligible for intervenor funding, and the quantum of costs which will ultimately be awarded to an intervenor.


The fact that the rules recognize three different types of intervenor participation is even more reason not to change the existing regime.  We seem to lose sight of the fact that the rules provide for intervenor party status, which would give a person a full -- a status of a full party to participate in the proceeding.  But there's also commenter status and there's also observer status under the rules.  So given that continuum of participation, that gives the Board increased flexibility in positioning a person in a particular role in the proceeding.  That's all the more reason why we shouldn't be fidgeting with the whole issue of intervenor party status.


Given the above, what I just discussed, the questions raised by the Board for Phase 1 of this proceeding might very well be recast as follows.  And I'm recasting all these questions, really, into a single question: Should the Board give up its broad powers and discretion under the rules to grant intervenor status and funding in favour of a more restrictive approach, or alternatively, a participatory model used by some other jurisdiction?  That seems to me to be, in a nutshell, what's being requested of the participants in this proceeding.


The Board has broad powers right now on the issue of who can be granted intervenor status, and also the funding, eligibility for funding, but also the quantum of the costs at the end of a proceeding.  When you read the rules in their entirety, you get the impression the Board has some pretty broad powers here.


The question that the Board seems to be asking is: Should we restrict those powers?  And in NAN's submission, the Board shouldn't be doing that.


The third point is if it ain't broke, don't try to fix it.  In NAN's submission, this is a situation where the vehicle is operating in an acceptable manner and therefore we shouldn't open the hood and start tinkering with the engine.


The fourth issue that NAN wants to raise is:  What is the genesis of this policy review of the Board?  There appears to be no evidence of the following.


There's no evidence of a groundswell of concern or opposition to the granting of intervenor status and funding on the part of the very people who fund intervenors in Ontario; that is, the ratepayers.  Where is the groundswell of opposition?


What is clear, however, is that ratepayers are concerned about increasing rates for energy in the province.  The Board should not be talking about restricting intervenor participation or funding in such an environment.  There is a groundswell of concern among ratepayers in the province, but it is a concern over the reliability of service and the increasing costs of energy, especially electricity.


At the recent IPSP hearing in September of 2008, the OPA provided information in answer to my colleague Mel Stewart's question about annual rate increases during the next 20 years.  The effect of those rate increases in the electricity sector is going to be cumulative -- that is, like compound interest -- and they will result in rates which are approximately 200 percent higher than what consumers were paying in or about 2007.


So given that we're in an environment where we're seeing 3.5 and 4 percent increases annually in the electricity sector, the issue of a voice for intervenors becomes even more salient.


For that reason alone, ratepayers need a strong and persistent independent present in OEB proceedings.  Indeed, the need to maintain and possibly confirm in writing a broad and generous approach to the granting of intervenor party status and intervenor funding is perhaps more important now than it has ever been previously.


The second point about the genesis for this review is that there appears to be no evidence that intervenor participation in OEB proceedings has made such proceedings cumbersome, unwieldy, or that such participation has interfered with the determination of the issues before the Board.


And finally, there is no evidence of duplication of effort, redundancy or wastefulness in OEB proceedings.


When I reviewed the written submissions of the other parties to this proceeding, it struck me that the Association of Power Producers of Ontario said this:  They said the 5.5 million in intervenor funding is ultimately ratepayer money, and the Board is quite appropriately seeking to ensure that those funds are well-spent.


That having been said, the 5.5 million in intervenor funding is immaterial in the context of the collective revenue requirement of 80-plus electricity distributors, four electricity transmitters, and three natural-gas utilities.


So you have the power producers' association saying 5.5 million a year is immaterial in the grand scheme of things.  NAN agrees.


The next point I want to make is that to talk about the need to make OEB proceedings more cost-effective and efficient is to misapply the concepts of promoting economic efficiency and cost-effectiveness in the generation and transmission of electricity to the OEB hearing itself.  We shouldn't be talking about cost-effectiveness and efficiency when we're talking about a quasi-judicial process.  Those concepts are being misapplied.


Such a paradigm is simply inappropriate for the process by which applications are received, scrutinized, and determined by the Board.  The regulatory process should be about the diversity of interests to be represented and accommodated in any given OEB proceeding, whether the representational capacity of the proposed intervenor is adequate to the issues in the proceeding, and what information and evidence is required by the Board to properly determine an application and to ensure that a quality decision is rendered.


The concepts of cost-effectiveness and efficiency even in the context of the generation and transmission of electricity or energy are vague, malleable, and susceptible of being infected with self-interest, and we must remind ourselves that concepts themselves are neither true nor false; they are either more or less useful in a given situation.


NAN submits that embracing the concepts of cost-effectiveness and efficiency in a policy review of this nature is misplaced and inappropriate.  It confuses the Board's statutory objectives with respect to the operational activities of generators, transmitters, and distributors of energy, and it confuses that issue with the issue of how the Board as a quasi-judicial body should be operating its own processes.  The Board is not an operating utility.


The best way the Board can serve ratepayers in Ontario is to ensure that they have a strong, independent, and persistent voice in OEB proceedings and in policy reviews, and I'm talking about the ratepayers.


Finally, what are the statutory objectives of the OEB?  Few participants in this proceeding have actually gone back and looked at the statutory objectives.  I just want to remind everyone of those objectives.  If you look at Section 1(1) of the Ontario Energy Board Act, 1998, the first one is to protect the interests of consumers with respect to the prices and the adequacy, reliability, and quality of electricity service, and it is to promote economic efficiency and cost-effectiveness, but not in hearings -- in the generation and transmission and distribution and sale and demand of electricity.


It's also to promote electricity conservation and demand management, and consistent with the policies of the government, including having regard to the consumer's economic circumstances.


And there's a couple of other things mentioned in section 1.  The Board in its own mission statement says that it is here to promote a viable, sustainable, and efficient energy sector that serves the public interest and assists consumers to obtain reliable energy services that are cost-effective.


Finally, the vision of the Board includes achieving regulatory outcomes that are valued by consumers, and the strategic goals of the Board as they relate to consumers include ensuring that consumers receive a reliable supply of energy that is cost-effective and that they understand energy rates and prices and that they can make informed choices about energy products.


So there is a strong consumer-protection bent to the mandate and objectives of the Board.  We have to start from that premise and proceed from there.  So to talk like frustrated technocrats about cost-effectiveness and redundancy and cost caps and have schemes, to me -- it seems to me that what we should be talking about is the quality of representation and the quality of the decisions coming out of the Board.  When you have enhanced public participation and protection you have enhanced legitimacy of the process itself.


Those are my submissions.

Q&A Session

MR. ROSENBERG:  Thank you.  We have a few minutes for questions.  Any questions or comments in the room?  I don't see anybody coming forward.  On-air, with the moderator?  Can we see if there are any questions on the telephone line?


THE MODERATOR:  Thank you.  Once again, please press star 1 for any questions or comments.


MR. ROSENBERG:  If not -- no, Andrew, do you have a question?  Yes, in the room, Andrew from EnWin.


MR. SASSO:  Thank you.  So if it's not the job of the regulator to bring efficiency and cost-effectiveness to its process, is it that the Minister of Energy should be the one dealing with the Board's process?


MR. CUNNINGHAM:  No, I mean, I think under the Statutory Powers and Procedure Act the Board is in control of its process, right, and its rules are designed to deal with that.  But I'm just saying they shouldn't be the pre-eminent objectives of what we're doing here.


What we're really talking about is the representational quality before the Board and the quality of the Board's decisions in the end, and if we focus on narrow technocratic views of cost-effectiveness and efficiency, we're going to miss the point about what we're doing here.


MR. SASSO:  I guess my confusion is that the Board is engaged in a massive undertaking over the past two years, the renewal of the regulatory framework, and written numerous papers, held numerous consultations, engaged numerous working groups.  This is a one-day stakeholder consultation, and I take it from your submission that this is too much attention on intervenors, notwithstanding that enormous amount of attention we've spent on everything else having to do with the regulatory process.


MR. CUNNINGHAM:  Well, I'm not here to talk about everything else.  I'm here to talk about intervenors.  What I'm concerned about is the door closing to organizations such as the one I represent and organizations for ratepayers, and it seems to me that that's what's potentially happening here.  The door is closing.  There's going to be less opportunity and less funding for groups, represent a broader segment of the public.  And so, I mean, it's our position that we don't want to see that happen.


MR. ROSENBERG:  Any other questions?  If not, thank you very much.  The next presenter is Tom Brett from BOMA.

Presentation by Tom Brett, Building Owners and Managers Association:


MR. BRETT:  Good morning.  The first paragraph of the letter of August 22nd, 2013, which introduces this review, states that the objectives of the review is to determine whether there are ways in which the Board's approach to intervenors might be modified in order to better achieve the Board's statutory objectives.


The implications of this statement is that somehow the Board's current approach to intervenors detracts from the Board's ability to achieve its objectives in some important way.  But the Board does not say in what way or ways.  It does not define the problem that it wishes to address.  The Board does not make its concerns clear.


The Board does state that the review is "appropriate at this time for three reasons":  The fact that it is in the midst of a larger review of the regulation of electrical distributors, and it would like to determine how some of the aspects of the review, notably its emphasis on consultation with customers and other stakeholders prior to applying for rates might affect the role of the intervenor in the more formal process that is initiated by the Board once an application is filed, and that the Board is undertaking a review of its application and hearing process and that it may consider surveys and focus groups in the future to help develop regulatory policy.  That is all fine and good, except for two things.

Perhaps the less important reason is that the review of its application and hearing process, to my knowledge, has not been made public in any way, nor have intervenors been consulted in any manner as to its terms of reference, the identity of the folks doing the study, nor have the intervenors been consulted to date in any manner that I'm aware of in that process.


Considering that many of the intervenor groups have been represented by the same experienced counsel and senior advisors for many years, that is more than passing strange.


So we need to know more about this review of procedure and practice in order to provide sensible answers to the questions in Phase 1, and later sensible answers to the questions in Phase 2.


The more important reason is that it is not at all clear and the Board has not made it clear what relationship that the round of consultations prior to filing a rates case or one of its constituent components, or taking surveys and doing focus groups to gauge consumers' opinion has anything much to do with the status of intervenors and their eligibility for costs.  To borrow a judicial phrase, the Board has not stated the mischief for which it seeks a cure.


So everyone is working in somewhat of a vacuum here.  Given that fact, it is perhaps not surprising that some of the questions the Board asks in Phase 1 seem odd, either too obvious or loaded or disingenuous in the sense that they seem to presume a certain answer.


Nor does the Board's initial letter on the review make any attempt to place the role of intervenors and their eligibility for and receipt of costs in a historical framework that examines the reasons that the regulation of monopoly utilities was initiated in the first instance, its legal character as reflected in the statutes and judicial decisions in Canada and in Ontario.


It is important to start with an understanding that utility regulation in North America is a legal construct that is governed closely by statute and overseen by courts of superior jurisdiction.  With respect to history, the first public utility statute was passed in the state of Wisconsin in, I believe, 1907.


Now, while I have not examined the legislative history of that initial statute in detail, it is safe to say it was not instituted to help the monopoly utility make a higher return; it was put in place to protect consumers from the abuse of monopoly power, and this has continued to be the fundamental legal and policy rationale for utility regulation to this day.

Now look at corporate law.  And if you study the corporate statutes of Ontario and other provinces and if you study the Electricity Act, which requires municipal utilities to be incorporated under the Ontario Business Corporation Act and subject to normal principles of corporate law, and to act commercially, you will not see much reference to stakeholders, employees or customers.  But you will see many references to the rights of shareholders.


By and large, corporations in North America are run as a matter of law to earn profits for their owners.  That is their raison d'etre.  So you cannot look to corporate law to restrain economic behaviour in any fundamental way.  And you do not require a PhD in economic history to understand that, and it matters not a bit who the owners are, individual, pension funds or governments.  Sometimes governments can be the worst offenders.


If we turn to our own statute, the Ontario Energy Board Act, we see immediately it establishes the Board as a quasi-judicial tribunal.  What does that mean?


It means the Board is court-like.  It is supposed to act much like a court.  It makes decisions, choosing based on evidence put forward by an applicant seeking a rate increase or a new facility.  It is an evidence-based process.  It adjudicates between competing and among -- between and among competing views and characterizations of what the problem is and what a fair solution would be.


Its procedures allow for a discovery process with IRs and technical conferences and cross-examination of witnesses under oath, supplanted by written argument that advises the parties' different views on a desirable and fair resolution of the dispute, based on the evidence presented in the case, viewed in the context of commonly understood industry background norms and practices and commercial realities.


It relies heavily on advocacy, which includes the structuring and shaping of factual matters and theory into compelling arguments for and against the applicant's proposal.


And the process mandated by the statute, which I've just described, and the execution of that process in accordance with the spirit and letter of the statute is of fundamental importance, because in the words of a utility friend of mine, it helps to legitimize the process.  I might use other words.  I might use -- substitute the words "the use of the monopoly power" for "the process," but I think I know what he meant to say.


But you cannot legitimize the process without effective representation of the affected consumers by knowledgeable and experienced counsel, advocates with access to expert advice.  In other words, you need strong, knowledgeable intervenors.  You don't achieve the desired level of engagement with consultation and surveys and advance consultation, notwithstanding the fact that they may be desirable in and of themselves for a variety of reasons.


The statute establishes the Board, our statute establishes the Board for the most part as the decision-maker in an essentially adversarial process.  We should not try to make that process into something not envisaged by the statute.


A recent speaker observed the Board's main job is to make good decisions, with well-articulated reasons.  Only in that way will it reserve to itself the credibility that it needs to achieve its statutory objectives.


Allowing intervenors and making them eligible for costs and awarding their costs is essential to have a legitimate and proper debate between the applicant, with its substantial professional and financial resources, and the parties who pay the applicant's rates or the parties who represent another discernible and distinct public interest.


Now, in the -- in our -- I will not go through the details of our written submission.  You can look at that.  I do want to speak to two specific parts of it.


The first was the question number 3:

"What conditions might the Board appropriately impose when determining the eligibility of a party for costs?  What effort should the Board reasonably expect a party to take to combine its intervention with that of one or more similarly situated parties?"


My observation there is -- and I'll summarize what we've said – is that the Board should not assume that all consumer groups have similar interests in either revenue requirement or cost allocation.  It is the case that individual consumer groups have different perspectives on a range of issues.


And I cite only one, and I do this only by way of example.  Other consumer groups could cite other examples.  In our particular case, because the Building Owners and Managers Association has been a long-time pioneer and strong advocate of conservation and demand management, we pay particular attention to that aspect of the utilities' operations, and we encourage the utilities to develop more sophisticated and more extensive CDM programs.  And we have people on our executive committee and our representatives who are highly knowledgeable what can be achieved by conservation and demand management.


Now, some other consumer groups have other emphases, other areas that they emphasize more than we emphasize CDM.


And then there is a second reason for being cautious about combining -- requiring combination, and that is that the -- given the complexity of many of the Board's proceedings, and the current combined gas proceeding is a good example, you want to have more than one independent view from consumer groups.


I've observed that it's very dangerous, for example, that in certain cases -- and I'm not saying that we're always against this, but in certain cases as a matter of practice intervenors will divide up and they'll sort of agree among themselves that, You do this and you do that and you do that.

And that can work, but if the issues are complex enough even the best intervenors -- and I mean people that have been doing this work for 25 years who are top-calibre lawyers in any environment in the country -- they don't get it.  They don't get it all.  They miss things.  The complexity is simply too great.


And so you need to have different people coming at it from different points of view to get all of the stuff out on the table, and if you -- so that the complexity of the issues is an argument against trying to get everybody behind one spokesperson.  It just isn't feasible.


And then finally, I would like to comment on the question of pre-approved budgets for hearings.  And in our view, it would not be -- it would be dangerous to do that, and I think the reason is this, that hearings are very different than policy proceedings.  They're much, much more intense, partly because of the nature of the -- partly because of the adversarial nature of the hearing, partly because the issues tend to be more narrowly defined, and partly because applicants and intervenors must each provide evidence to support their positions, none of which is true in a policy consultation.


I've been involved in many policy consultations in the last 25 years and many hearings, and they're both useful, but they're very, very different.  They're very, very different.  Issues can emerge during a hearing that substantially increase or decrease the complexity of it.


For example, a new issue arose in the EB-2011-0210 proceeding, the Union -- most recent Union cost-of-service rate case and some ancillary proceedings to that.  And it was the issue of the FT RAM credits and the way in which they were used by Union Gas.


Now, that issue really wasn't even on the horizon when the hearing started.  It was unearthed, if I can use the word, by two or three of the intervenors who dug into the issue and had a look at, among other things, the parallel proceedings at the National Energy Board.


Now, that came to sort of become the most important issue in the hearing, but it really wasn't even on the, at least in explicit terms, it wasn't even on the issues list.


And finally, you can have often develop proceedings within the proceedings, and the best example of that is the recent combined hearing, which is still going on, where you all of a sudden had utilities who were working together, began to work against one another, you had motions and counter-motions filed, and all of that came up, and at the beginning of the process no one had any idea that that would happen, that any of that would happen.


So I think it's difficult, and it's for those reasons we would be against trying to place a budget and a limit on costs.


And those are our -- those are our comments for now, and we look forward to elaborating further on the written materials later and then dealing with the larger, broader issue in the second phase.  Thank you.


MR. ROSENBERG:  Thank you very much, Tom.


Are there any questions or comments for Tom in the room?  I don't see anybody coming forward, so through the moderator on-air, any questions or comments?


THE MODERATOR:  Please press star 1 for any questions or comments at this time.


MR. ROSENBERG:  No one appears to be coming forth.  Thank you.  Thanks very much, Tom.


While Tom is taking his seat, we have a couple minutes.  We're going to break at noon and have a lunch break.  After lunch we have four presenters.  We have Enbridge, the Federation of Independent Business, Large Distributors, and the Association of Major Power Consumers.  Then we'll take a break, and then we're going to have a plenary discussion.


And in anticipation, foreshadowing such a dark word, but in anticipation of that discussion I really would welcome your thoughts for you to think about it, and your thoughts at the commencement of the plenary on how we can best assist the Board in dealing with the issues that are before us in Phase 1.


That's really the purpose of the plenary, and it's obvious to the most experienced and to those who are new at the Board that there is a division of opinion in the room, and I expect that there are robust views, to borrow a word that was used in the presentations, robust views, and there may be a robust discussion, and that's what we're looking for.


It's obvious to me -- and I'm not going to go into the detail -- to me of what the differences might be.  They will continue to emerge this afternoon.  But we're all here to assist the Board, and what questions should we ask ourselves at 2:30 this afternoon or whatever to best assist the Board in dealing with very different views about Phase 1, leaving aside the Phase 2 issues?


So if you could think about that over lunch, we'll continue that discussion this afternoon.  If somebody wants to discuss it, please discuss it offline, and if you want to discuss it with me for a minute or two or Board Staff, please do, because that will frame our last -- the last part of the day.


Before we break, we are on time.  Are there any questions or comments that anybody has?  Yes, Julie.


MS. GIRVAN:  Julie Girvan, Consumers Council of Canada.  Yes, I just thought, in terms of anticipation of this afternoon's discussion, I think a few people have already said this, and I think we said it in our submission, that it might be useful -- and I'm not sure that we would get it, but even maybe through Board Staff, is to have a better understanding of some of the concerns the Board has with the current process.


I think that that would be helpful.  I think a number of people have expressed that.  That would certainly help me.  And because I think if we had a better understanding of a lot of the specific concerns, we would be able to address how we think those concerns could be resolved, so that would be helpful.  Thanks.


MR. ROSENBERG:  Thank you.


Any other questions or comments about how we can best use -- for the accountants in the room, make the discussion used and useful this afternoon?  Anything in the room?  Nobody else?  Anybody on-air through the moderator?


THE MODERATOR:  As a reminder, please press star 1 for any questions or comments.


MR. ROSENBERG:  Nothing on the air?  Well, thank you.  It's now lunch time.  I'm sure you would rather sit here and talk rather than go for lunch, but let's take an hour, and we'll see you at one o'clock.  Thanks very much.


--- Luncheon recess at 11:59 a.m.

--- On resuming at 1:00 p.m.

MR. ROSENBERG:  Okay.  It's one o'clock and I think we're ready to reconvene.  Is the moderator on the phone line?  Well, I know we're live, so I know they can hear on the phone line.  I'll check again in a couple of minutes.  Moderator, are you on the line?


THE MODERATOR:  Yes I am.


MR. ROSENBERG:  Thank you.  Just a few housekeeping matters.  The next speaker is Enbridge, so if you could -- oh, you're there?  You beat me to it.


Just two things.  We have a sign-in sheet going around, and please ensure that you have signed in.  And for people on the phone, you can either identify yourself when we -- at some point this afternoon, or let the Board Staff know that you are here.  And just a reminder for the court reporter that, when you speak, please identify yourself and your organization.


And before I turn it over to Enbridge, are there any matters, logistical or otherwise, that people want to raise?  If not, over to you.

Presentation by Michael Lister, Enbridge Gas Distribution:

MR. LISTER:  Thank you very much, Ken.  Thank you, everyone, for the opportunity to make my comments this afternoon.  My name is Michael Lister.  I work with Enbridge Gas Distribution here in Toronto.


First of all, my apologies.  My presentation this afternoon has been really, unlike the presentations this morning, constructed along the lines of the Board's questions.  So it may seem a little bit repetitive, but that's how we prepared our presentation.  So my apologies.


After having listened to the presentations this morning, I think Enbridge finds itself within the rare opportunity of being the voice of moderation here.  Like others, we don't see there's necessarily a big problem to be fixed.  And I think you'll -- I hope you'll hear that message throughout the content of my presentation this afternoon.


So first and foremost, let me state right at the beginning that Enbridge believes that intervenors can and do play a very important role in Ontario's regulatory system.  Enbridge has a long history of working with intervenors through various applications, consultatives and issues.  Particularly, Enbridge notes that settlement conferences can and do produce efficient results by working collaboratively with intervenors.  Further, consultatives and/or stakeholdering processes such as those for our customer information system, our open bill or our DSM activities have all resulted in constructive and lasting agreements.  And we think that's for the betterment of the system as a whole.


So my comments really reflect only areas for improvement.  We see these as subtle tweaks to a system that is working, rather than a fundamental redesign of a broken system.  And the essence of our points or our suggested improvements are around enhancing transparency, accountability and efficiency.


By no means are we critiquing the adjudicative process nor the role or presence of intervenors, for that matter.  We don't necessarily see that we need to sacrifice those goals or the role and presence of intervenors in order to achieve enhanced transparency, accountability and efficiency.  As the caretakers of this process, I think Enbridge believes it is our duty to always be looking for enhanced ways of producing transparency, accountability and efficiency.


With that said, I'll address each one of the questions in turn.  You might find that some of the answers are fairly repetitive, because it's three basic areas we see as the drivers for improvements.  Number one, reducing the potential of or potential for duplication; also, a demonstration of representation and instruction from various constituencies; and finally, responsible and efficient participation.  So those are themes that are echoed throughout -- I'm sorry.


MS. GIRVAN:  Sorry, Mike.  Has your presentation been switched?  Julie Girvan, sorry.  I'm just wondering if you're moving along in your presentation, or --


MR. LISTER:  I will be.


MS. GIRVAN:  Okay.  Sorry.  I thought I was missing the --


MR. LISTER:  I'm still on slide 1.


MS. GIRVAN:  Okay.  Sorry.


MR. LISTER:  Question number 1.  I'm now on slide 2.  Thank you, Julie.


Regarding the determination of whether a party seeking intervenor status has a substantial interest, Enbridge sees that there are three factors that should be met.


The proposed intervenor should be expected to represent a constituency directly impacted by the application.  As such, the request should explain who the constituency is and what the potential impact on that group might be.


Secondly, the proposed intervenor should be able to show there is an effective means to obtain instruction and direction from representatives of that constituency.


And thirdly, the proposed intervenor should represent a group not already represented by another.  That is, where there are intervenors representing the same or a similar class of ratepayers, the Board should at least understand how their interests or constituencies differ.  We did not think that this -- or we do not envision a large reduction in the number of intervenors per se, but where it makes sense it may be practical in the name of efficiency to align particular intervenor groups.


On a related process note -- and somebody made this comment this morning with a little bit of a different view, but regarding the 10 days to -- applicants have 10 days to respond to an intervenor's request for intervenor status, Enbridge has a particular issue with this, and that is that it puts the applicant in an awkward position if the applicant wanted to object to a proposed intervenor status.  And that is that it could potentially poison that relationship with that intervenor, either in that case or in future cases.  We don't think that that's necessarily -- the burden should necessarily rest with the applicant to do that.

And we envision that that's a role that Board Staff could play, where within 10 days Board Staff could make that -- or make a submission and potentially highlight for the Board any concerns that they see.  And then beyond that, the applicant could also comment as well.


With regard to the second question, the conditions for intervenor status, Enbridge sees three potential considerations.


Number one, there should be an expectation that an intervenor's participation is consistent with the impact on that represented constituency.


Secondly, there should be an expectation that intervenors work together, and I believe that there is today that expectation, to avoid duplication throughout.  But further than just through cross-examination, Enbridge would like to see the level of duplication avoided throughout an entire case, from interrogatories through hearing, and further, through argument, where possible.


And thirdly, where more than one party seeks to represent substantially similar interests, we think the Board should at least consider either just choosing one representative or having those representatives work together and share one cost award.


On the questions regarding cost eligibility, the first question relates to factors that the Board should consider in determining whether a party represents the direct interests of consumers.  Here, we believe the Board should consider whether and how those represented by the intervenor are directly and substantially impacted by the application.


And secondly, whether and how the intervenor obtains its instruction and direction from that constituency.


And thirdly, whether the represented constituency will be adequately represented by either other intervenors or Board Staff itself.


Regarding the second question in the realm of cost eligibility, the factors that the Board should consider in determining whether a party primarily represents a public interest relative -- relevant to the Board's mandate, we see that, number one, there should be an interest that is relevant to the Board's mandate, clearly, according to the Board's statutory objectives.


Where it's logistically reasonable, we think that the intervenor should act upon instructions from representatives of its constituency.


Thirdly, that the interest is not already represent by another intervenor.  Here, we see, our comment would be, we see the -- or our position would be that the Board should grant cost eligibility to those intervenors who represent actual customer groups, as opposed to merely representing a public interest per se, a role that we see Board Staff is much better aligned to do, and we see that as Board Staff's mandate.


On the third question, the conditions that the Board might appropriately impose when determining cost eligibility, much aligned with our comments in the earlier questions, we believe that the intervenor should be -- should act responsibly and efficiently, in terms of conditions, that the participation focus on the issues directly impacting that constituency, that participation -- that the positions taken be based on instruction and direction from the constituency, that where substantially the same constituency is represented efforts have been made to combine or -- either combine representation or double representation with one cost order, and that the intervenors work collaboratively with others who share common interests.


Again, here, in terms of cost awards, we see that there could be a process of improvement by removing from the utilities or the applicants the burden of having to object, and we see that's a role that Board Staff could also play.


As with the case for request for intervention status, an applicant is not necessarily in the best position to object to an intervenor cost award potentially damaging relations with that intervenor in that case and potentially future cases.


Enbridge would even take a step further and say where efficiency can be demonstrated through either the combination of effort or what-have-you, that an incentive reward could even be made available to intervenor costs at a rate up to 33 percent greater than the expressed tariff rate.


This reward should be used only sparingly, and it should be only available where an intervenor can clearly demonstrate that they substantially contributed to increased efficiency of a particular proceeding.


Finally, Enbridge does not believe it is necessary or even feasible, for that matter, to preset budget expectations for adjudicative proceedings.  Enbridge knows all too well that the unpredictive nature of these proceedings makes it very difficult to forecast what level of activity may be required or appropriate for a given case.


With all of that said then, for the most part Enbridge's suggestions for improvements we believe can be accommodated within the current existing rules of Practice and Procedure and the practice direction on cost awards.  As such, we've provided in our submission an appended blackline version of some amendments we would propose to the Board to make with regard to both those rules and practice direction of cost awards.


We don't see these suggestions as necessarily fixing anything, because we don't see that anything is necessarily broken, and I think this was a comment made just before lunch, or at least we're not -- it's not readily apparent to us what needs fixing.


But as with any process, we think there is room for improvement, and we see this as tweaking the rules that exist rather than fundamentally changing anything.


So thank you very much.  Those are my comments.

Q&A Session

MR. ROSENBERG:  Thank you.  We have time for questions.  Julie, you have a question?


MS. GIRVAN:  Yes, thanks, Mike.  I just wondered if, given the sort of current intervenors that appear that intervene in Enbridge cases, you've talked about combining interventions.  Can you indicate where you think there should be a combined intervention?


MR. LISTER:  Sitting in this seat right now, I don't think I could answer that question, other than to say it's been our experience over time or apparent experience over time that either questions -- the way that similar interests are expressed, seems to us that there's an opportunity for enhanced efficiency either by combining interests or by combining particular constituencies.


One example that comes to mind might be the environmental groups.  And it may be that the constituencies are rather different and they have different goals, but we would like to see a better expression of that at the very least.


MS. GIRVAN:  Okay.  Thank you.


MR. ROSENBERG:  So that was Julie from the CCC.  Yes.  You have to press the green button.  Again, identify yourself and your organization.


MR. CUNNINGHAM:  Doug Cunningham for the Nishnawbe Aski Nation.  My question relates to your comment about, you felt, I guess, uncomfortable, Enbridge feels uncomfortable, having to raise an objection to someone requesting intervenor status, and you said perhaps it's better left to the Board Staff to do that.


My question, I guess, deals with the impartiality and independence of the Board and the possibility of it being compromised by Board Staff assuming that kind of role.  On whose behalf would Board Staff be objecting?


MR. LISTER:  Our view would be that it's precisely because of that impartiality that Board Staff would be in the best position to make any comments on a request for intervenor status or a cost award, rather than having an applicant who has a relationship with intervenors through the course of that particular proceeding or any future proceeding, having to police the conduct or the process itself or the intervenor participation in the process.


MR. CUNNINGHAM:  But couldn't the same be said about the Board, then?  I mean, if the Board is taking issue with someone who's requesting intervenor status, by actually having Board Staff make an objection, wouldn't that possibly make the intervenor, you know, sort of once bitten twice shy with respect to future proceedings?


MR. LISTER:  It could.  I won't say that it wouldn't, but again, it's our position that Board Staff is in a better position to do that, given the nature of utility applications.  Mind you, this is a utility saying that, so of course that's our view.


MR. CUNNINGHAM:  Okay.


MR. ROSENBERG:  I have some other questions.  Jay?  Jay Shepherd, from Schools.


MR. SHEPHERD:  I could have said that.  Just to follow up on that, maybe I misunderstood what you were saying, Mike.  I thought you were saying not that Board Staff would challenge an intervenor, but rather -- a potential intervenor, but rather that they would raise questions that need to be addressed, so things like, give us more information about your -- the constituency you represent, and that sort of thing, rather than actually say you shouldn't be an intervenor.  Am I right, or --


MR. LISTER:  That's absolutely correct.  So it would not necessarily be only challenging an intervenor's request for status, but it could be seeking further clarification or questions or any other comments that they see fit to provide the Board with.


MR. SHEPHERD:  I think that addresses the concern with impartiality.  I think somebody has to raise the issues, and an impartial party like Board Staff is probably a good choice.  As long as they're not taking an adversarial position, it seems to me to be okay.


MR. ROSENBERG:  Other questions or comments of Mike in the room, or of Enbridge?  If not, back to the moderator on the air.  Any questions from cyberspace?  Anybody on the phone have any questions?


THE MODERATOR:  We do have a question from Dana Silk.  Please go ahead.  The line is open, so you may go ahead with your question.


MR. ROSENBERG:  Hello?  Dana Silk, are you on the line?


THE MODERATOR:  Sorry, we have no response -- yes, please go ahead with your question.


MR. SILK:  Michael, I thought I heard you say that Enbridge thinks that intervenors representing a public interest should be replaced by Board Staff, which seems to me more of a major change than a tweaking, but then you went on to say that environmental groups perhaps could work best together.  Can you clarify that?


MR. LISTER:  Sure.  Yes, we see Board's staff mandate is to act as a representative of the public interest.  That's not to say that intervenors don't contribute to that public interest.  We're simply seeking to enhance transparency and accountability by defining who those intervenors represent, the actual customer groups that those intervenors represent.


That may very well contribute to the public interest, absolutely.  Your question regarding the -- my comment on the environmental groups was in response to Julie's question, as an example, where potentially there could be some room for further collaboration.  That may or may not be the case.  I was simply speculating that that could in fact be the case.


MR. ROSENBERG:  Dana, it's Ken Rosenberg.  I just want to confirm.  You're with Ecology Ottawa; is that correct?


MR. SILK:  Yes, that's right.


MR. ROSENBERG:  Right.  Okay.  Any other follow-up question?


THE MODERATOR:  Once again, if you have a question, please press star 1 on the telephone keypad.


We have no further questions.


MR. ROSENBERG:  Thank you.  And the time is up, so that worked out well.  Thank you very much.  And our next presenter is the Canadian Federation of Independent Business.


And I just want to double-check:  Has everybody signed in on the sign-in sheet in the room?  Some people have not?  Okay.  So why don't we just send that back?  Thank you.


Thank you, Paula.


MS. ZARNETT:  Thank you.  Can anyone hear me?  My little voice...


MR. ROSENBERG:  You're on the mic.  That's good.
Presentation by Paula Zarnett, Canadian Federation of Independent Business:

MS. ZARNETT:  Okay.  Thanks so much.  My name is Paula Zarnett.  I am a consultant working with CFIB in participating in this proceeding.  A senior staff member there was supposed to make this presentation, but echoing the landowner issue where they said they had harvest, people in organizations wear a lot of hats, and at the last minute she could not be here.


So what I would like to do is go through a couple of slides that introduce CFIB to you, and then go through our responses to the questions that were raised in the Board's letter.


Okay.  CFIB is a not-for-profit group representing the interests of small business in consultations with all levels of government.  They have over 100,000 members across the country, and the members are involved in all industry sectors and many of the businesses are sole proprietorships, home-based, but they can go up to quite large businesses.


CFIB represents the interests of its members on a wide variety of issues, so it's not just energy sector-focused, but also deals with issues of employment legislation, taxation, credit card fees, assists its members with business management issues, and so on.


In Ontario, CFIB has 42,000 members located across the province, and therefore our customers and consumers in the service territories of all the gas distributors and many or most of the Ontario LDCs' sectors include a broad list, which you see on the slide.  And that distinguishes CFIB in a lot of respects from some of the other commercial intervenor interests, which represent a more focused type of business interest.


This slide shows some of the participation that CFIB has taken over the last four or five years in energy sector issues here in Ontario.  They are all at the level of policy.  To date, CFIB has not participated as an intervenor in the individual rate application of any utility.  One thing I want to say about that is while we have not to date done that, CFIB does wish very much to leave the door open to doing so in addition to its policy-level involvements, and would not like to have the door closed on that, which is why we're here today.


We've looked at the list of parties that submitted comments in this hearing.  We feel that no one is quite identical with the type of interest that CFIB represents and that it would be a loss to the consultation process if CFIB could not participate.


One thing that we looked at in viewing the Board's letter is whether we felt that CFIB could comply with a different type of requirement in terms of establishing consultation and representation of stakeholders.  CFIB surveys its member on a regular basis to determine their key concerns on a broad range of issues.


These three comments come from reports from surveys.  Energy is at the top of the list of business inputs that create issues and challenges for small firms.  92 percent say they have no ability to shift electricity consumption away from the peak period.  And it's because of that that we've given comments and participated in stakeholdering on time-of-use rate issues.  And price stability is rated very high as a concern by small businesses.


Participation in OEB processes can give CFIB and its members who are, for the most part, not otherwise represented a chance to influence regulatory policy and the setting of rates.


So CFIB surveys, and because they do so are willing to -- are confident that they could meet a requirement to show consultation and are willing to support a requirement for high-level consultation with an intervenors' constituency if that was the change made by the Board.


The next issue was management of participation by the counsel and experts.  And first I'll say that CFIB staff wear many hats, work hard on a wide variety of consultations, and therefore will mostly leave it to the legal counsel and experts that they've selected to make recommendations to them as to where it's most effective for them to participate.


This little table shows the division of responsibilities.  So legal counsel and experts will make proposals to CFIB when a consultation or a rate application comes forward.  We then discuss it with CFIB management and they decide and give approval for that, based on the interests of their members.  Legal counsel and experts draft documents.  CFIB approves them.  CFIB reviews and explains the concerns of members to counsel and the experts.  Counsel and the experts then have a responsibility to accurately reflect those in the participation.  And day-to-day decisions as to how that participation will be managed are left to the experts.


In addressing the concern of the letter in terms of public interest parties, our understanding is that this definition means intervenors that do not represent a specific constituency of consumers or ratepayers.  If there's an issue there, our suggestion is that such parties be able to demonstrate that they have a good-faith advocacy interest that goes beyond just coming to the OEB and getting costs, that they should have a mission in regard to the issue, and that they should appear broadly in forums related to that issue.  And hopefully everybody who is involved as a public interest participant could do so.


The requirement for similarly situated intervenors to combine, we're very -- no one is as conscious of cost control and the importance of it as a small-business owner, but our concern is that there is not always a clear and consistent commonality of interest or sharing of opinion, even among parties that look quite similar if you go to a high level.


We believe it's important for all parties to have the full mandate to review the material, to consider where their issues are, and to give their input on the issues that they consider relevant.


If -- we certainly support processes to reduce duplication.  There have been some suggestions of Board Staff going first on interrogatories.  Some process in which duplicate interrogatories or duplicate cross-examination could be eliminated or toned down would be in the benefit of everybody, but we do not support anything that would force one party to consign its interest to be represented by somebody else or muzzle them in bringing forward an issue.


In terms of budget, CFIB is not averse to exploring one way to set reasonable budgets.  It is our position that budgets should be individual to the intervenor and not shared.  We would not like to see any system that puts intervenors in competition with one another for money or air time.  We believe that the effects of such a policy would be perverse.


One approach would be to look for consistency in level of effort, in terms of setting budgets, and we suggest a process if there is a budget or if there is a cap in which requests to increase that budget are considered, and certainly Board Staff should be aware when some proceeding has involved them much more than they planned or budgeted, and that should be one of the inputs.


In terms of modification to the rules, our only concern is definitions, in terms of ratepayers, which means people who pay rates directly, and many of our members are in rental premises and pay their energy costs through their rental rates and are nonetheless as much involved and affected by the OEB's policies as a direct ratepayer.


CFIB supports consultation directly with stakeholders and customers through a variety of methods.  Our concern is that, having done such a consultation, it stays with the LDC to determine how the results of that consultation are going to be brought forward in the application, and not everybody who was consulted is necessarily going to agree with how that falls out.  And if any party is not satisfied, they should have their full opportunity to bring it to the Board and let the Board decide.


In summary, just these couple of points.  I'm almost finished.  Small and medium businesses are very important constituency that we feel is not well-represented in these processes.


We believe that CFIB is an appropriate representative for that constituency, and CFIB does consult with members, and CFIB could not obtain the support of legal counsel and experts without access to funding, and its staff could not perform those functions itself.


So that's my presentation.


MR. ROSENBERG:  Thank you, Paula.  Any questions in the room?  Yes.  Andrew from –

Q&A Session

MR. SASSO:  Andrew Sasso from EnWin.  Paula, how would you compare, just -- you've got the opportunity -- how would you compare the interests of CFIB compared to those of, let's say School Energy Coalition on issues such as rates and reliability?  I would think that a small-business owner, a shop, and a school located next door would both want low rates, stable rates, any increases to be stable over time, and a high quality of reliability.


So could you maybe speak to, just as an example of where we might see an overlap in ratepayer interests?


MS. ZARNETT:  Well, Andrew, I think that all customers would embrace the list of desirable qualities that you just outlined.  Every customer wants reliability.  Every customer wants predictability of rates.  Every customer wants high-quality service.


But I think that different customers are going to have different trade-offs, in terms of where they think an LDC's money is well-spent and where perhaps not.  In reliability, potentially.  But I guess very much also in terms of customer programs, in terms of day-to-day service, and every customer class is different.


And as I said previously, the impacts of rate design and time-of-use rates are very much of concern to small businesses that have no production runs, no ability to deal with it, or that have very different profiles of energy use.  A dry cleaner is different from a hairdresser is different from a small office, and each one needs from the LDC supporting programs, the ability to get information, which might be quite different from some other sector.


The other thing is that, as other presenters have said today, an additional set of eyes on some material brings forward sometimes some additional challenges and some additional concerns about something.


The other thing that I guess I didn't mention was the concern that, while most of our discussion has been focused on LDCs' rate applications and interventions in those, the same rules and procedures that come into effect with regard to those are probably going to be the case, in terms of more general consultation, where pretty much anything could be at issue, and every party needs a chance to think through how that affects them, and carry it back to their constituency.


I hope that was helpful.


MR. ROSENBERG:  Thank you, Paula.  We're at the 20-minute limit, so thank you.


And we have two presentations left.  I won't say "the best to last".  We have Patrick Hoey from Large Distributors, and then we will finish with AMPCO.  I see Shelley here and Adam here.  But next is Patrick.  Over to you, Patrick.

Presentation by Patrick Hoey, Coalition of Large Distributors:


MR. HOEY:  Good afternoon, everyone.  This is -- I've been asked to speak on behalf of the group, and the group is the Large Distributors, Electric Large Distributors in Ontario.  That's Enersource, Horizon, Hydro Ottawa, PowerStream, and Veridian.  And we will have our comments.  This is a summary of our position paper we put in before.  Maybe just highlight a few things.


With regards to intervenor status, I guess our first comment is that we would like to break the intervenor status process into what I think is the rules and practice and procedure for the Board, which is, first, anyone should be allowed to be an intervenor.  The next stage is whether you're asking for costs.  So it's a two-stage process, as it is today.  We don't see any reason why anyone should not be involved in an intervenor -- as an intervenor if they wish to be.  We would like to see, from the distributors' point of view, we would like to see that they have a substantial interest and this is a significant issue or issues, and express those, what they are and what they may be.  So that way, we can maybe focus the hearing in on those key issues instead of just a wide open discussion.


And we don't believe that the intervenors have to provide evidence of authorization from a representative group.  It may complicate matters for certain groups, but clearly if the Board has questions, through the Board Staff -- I think has been mentioned -- maybe there's questions to be asked about who they're representing, why they're representing, and those things.  And as long as the Board is satisfied that they meet those tests, we as distributors will be fine with that.


With regards to cost eligibility, so there is a group of intervenors that seek costs and we think that the current process is generally acceptable.  There are rules and procedures there for the Board to enact.  One of the things that may be -- if the Board has pronounced that we have more -- that distributors have more engagement a priori to the hearing with customers and with groups, that if there was a process where there was a stakeholder consultation with, I'll call it, the intervenor groups rather than with customer groups -- they may or may not be the same -- that if that were done, that the expectation would be that those who were seeking costs should demonstrate they did avail themselves of understanding the application, if that was what the purpose of those meetings were upfront, and that would be reflected in their -- potentially in reflecting on what they see as the key issues, what the questions that they will come with kin IRs that will lead further down the process.


Also, we believe that there should possibly be a budget that has to be put forward by those customers seeking costs -- or intervenors seeking costs.  Those budgets should recognize that, you know, certain counsels that are experienced in that should be able to do the work in less time.  Of course they get higher hourly rates so that may not affect the total budget, but there should be recognition of that.  That's why they were given the higher per-hour rate, was to recognize their experience and understanding the rules and the issues.


And when we say that there's a budget, we also understand the regulatory process is -- the issues that you identify on day one of the proceeding versus the issues that start later on may change through time.  That doesn't mean that the budget is set as a stone document; it means that if there are significant issues that weren't identified early that was part of the budget-setting process, then those will have to be revised and revisited after the fact.  But I think the Board has processes for that, to deal with that, and we don't see that there's any need to change anything to do that.


But to have a budget, I think, does help the distributors understand how much their -- what are potentially going to be the costs associated with that.  And that's good for them from a planning point of view.


And with regards to the cost award process at the end, we think the -- so I'll change the slide here.  The cost award should be granted based upon the principles that the Board has already extolled in section 5.01.


And maybe in addition to that, we believe that those intervenors who are participating, that they have been involved, as I said earlier.  There was a stakeholder engagement process that they were invited to, that they actively participated in that, that they have focused their issue -- their costs are tied to the substantial issues, and that they provided a unique viewpoint.


So I'll say that from this perspective, that we wouldn't want to see parties basically saying:  I fully adopt the position of such and such other person.  There is little or no value, we believe, in that for the Board.  There is nothing unique and different put forward by that particular party.  And it would appear the other party was the one that did the majority of the work.  So maybe there is an assessment of whether there should be costs awarded for that.


And I think the intervenor should be held to some standard that they have taken proactive measures to avoid duplication.  They have to provide that evidence to the Board in claiming their costs, and if they -- if the proceeding went according to, I'll call it, some general plan within the budget, then the cost should be somewhere close or very close to the -- within that budget framework as well.


Specifically, I'll go back to the revenue requirement portion of a rate hearing.  I think we now have a process where Board Staff does provide the first set of interrogatories.  And this is -- the comments here, although it does attach to some of the costs on intervenors, for our members here this is talking about our costs of actually having to do everything.


We would like to see a lead intervenor taking on a particular area or topic area of interrogatories, so allocate the issues among them.  I know at times that they do do that and it does work out quite well.


That -- and then that lead intervenor would be the party who is going to claim the costs.  The other ones aren't, although I would say that I just heard a recent comment that that doesn't -- I don't think I would like to see that limiting any party from putting forward their own position on a particular topic.  They would, but we would hope that it would be something different and unique, not the same old thing as we've just heard before.  The reason for this is that -- the discipline in this is that it -- and it certainly occurs in the interrogatory process.  Even dealing with questions that are the same and just responding:  Please see response to X or response to Y, those end up taking a lot, a lot of time, and given that the applicant has a very, very short amount of time to deal with the entire set of interrogatories.  And in my experience, the number of interrogatories has not been decreasing.  It has not even stayed flat.  It has tended to increase in each proceeding subsequently.  However, the time to answer interrogatories has not changed, in my mind, in the last 25 years.  It's still two weeks.  But the numbers have increased substantially.  It causes a lot of overtime, a lot of exercise work on behalf of the applicant to deal with that, and if there was any way to screen those additional questions out of the process it would certainly help a lot if it happened upfront.


Maybe there's ways of doing that within the intervenors group and how they deal with Board Staff as well.


The last area we want to touch on is actually the role of Board Staff.  We believe that the role of Board Staff must be clearly identified.  Either they're going to act as advisors to the Board or they're going to act as an intervenor.  In cases, we're not always sure what their particular role is.  We don't know whether they're acting as advisors to the Board, and then all of a sudden they will take positions, either at settlement or in an argument phase.  If that's the case, that's fine, but that should have been identified as an intervenor, in our position, rather than as an advisor to the Board.


So we think it has to be clearly identified at the beginning of any procedure what is the role of Board Staff, and then they act accordingly.  And that may affect how the work is spread around among all the intervenors, if Board Staff were to act as an intervenor.


MR. ROSENBERG:  Thank you.  Excellent.


Jay, I see, has a question.  Jay Shepherd from Schools.


MR. SHEPHERD:  I have two.  The first one is sort of not just to you, Patrick, but I guess to all the utilities in the room.


We've seen a number of references in the submissions, and you've referred to it again, to duplicative IRs.  And my experience is there's actually very few now.  There's still a few every once in a while, but the numbers have gone down enormously.  And I guess I would invite any utility here in the room to go to their last cost of service case and give us the duplicative IRs, just file them as a package.  Let's see how many there are.


Because I would venture to say that if they were more than 2 percent, that would be a big surprise to me.  And so it's not a lot of time.


MR. ROSENBERG:  Can I just ask -- I'm assuming -- is that a rhetorical?  Or would you like, as part of this process --


MR. SHEPHERD:  No, I'm inviting any utility in the room to go to --


MR. ROSENBERG:  No, I'm asking, because I see you're asking it passionately.


MR. SHEPHERD:  I really mean it.  Go to your last rate case, find the duplicate IRs, file them as a package.


MR. ROSENBERG:  I know there is no undertaking process.  Patrick --

MR. HOEY:  I was actually -- Jay, I knew you were probably going to ask that question, and I thought about it this morning, and I said, Jeez, I should have brought my account with me.

Regardless of it's 2 percent or whatever, the difference is it's a time-element issue.  Even if we just say, Please see something else, it probably takes a total of 15 minutes' processing.  If there's 40 of those, that's a lot of hours.  That is a lot of hours for a group of people who have two weeks to get everything done.  It is a lot.  That translates into overtime.  That's all it translates into.


So if we get it down to zero, that would be great.  If it was five, I wouldn't have an issue, Jay, but it's not five, it's greater than five.


MR. SHEPHERD:  If it's 40, I think it's a problem that needs to be fixed.  If it's five, I agree with you.  It's a problem that doesn't need to be fixed.


MR. HOEY:  Right.


MR. SHEPHERD:  So I think we should know.  So that's my first question.  The second one is, you talk about, you want the intervenors to take unique positions at the end of the day on the issues.  And I guess I'm a little concerned with this, because my instructions certainly from my client are that you're supposed -- we, the intervenor, are supposed to look at the evidence and reach the appropriate conclusions on the evidence.


And there's a whole lot of smart people in the room.  It's not going to be surprising if a bunch of those smart people end up reaching the same conclusions on the same evidence.  In fact, if they all reach different conclusions there is something wrong.


And so I'm very concerned with the notion that we would have to -- in order to justify ourselves being there we'd have to somehow take a different position from fellow intervenors.  I in fact want to reach the same conclusion.  That shows that the evidence process is working.


MR. HOEY:  Well, I mean, I don't -- you know, I understand what you're saying.  At the same time it's -- you know, from our -- I'll take it from -- I'll speak only on behalf of Hydro Ottawa right here, but I don't think that this would be an unfamiliar position for a bunch of other LDCs, is that if every -- if all the intervenors came back and says, We want to have a two-and-a-half percent rate increase, O&M increase, relative to last Board-approved or last Board actual, I don't see the value in having five arguments to say the same thing.  There is no unique position being put forward there.  It's -- and we are coming to those kind of generalized arguments.


If there are specific things, that we think you're not operating this particular piece well or you're not particularly operating that particular piece well, I don't have a problem with that.  But when we just have a generic global, Well, let's just have a percentage increase over last Board-approved, don't know why we went through the entire process of going through all the evidence to come up to an arbitrary number in the first place.


MR. SHEPHERD:  Well, so that has nothing to do with the number of intervenors, then.  That has to do with the argument they're making, you know, like, the argument they're making, which the Board is regularly accepting.

MR. HOEY:  Well, but Jay, the number of intervenors, if they all have the same argument, what was the basis of evidence?  What was the basis of fact for coming up with that number?


MR. ROSENBERG:  Thanks.  Are there other questions?  Yes, Julie, and then Dave.


MS. GIRVAN:  Julie Girvan, Consumers Council of Canada.  I'm just trying to understand.  We heard some submissions earlier from the EDA, and now we're hearing what I find is somewhat of a different set of questions or conclusions or submissions by the Coalition of Large Distributors.  I'm trying to understand, are your members part of the EDA?  And if they are, how does this work?  Because I'm trying to get a sense of what are the positions of the LDCs, and it sounds to me like it's not general, but then again I would go back to the EDA and say then, who were they speaking on behalf of?


MR. HOEY:  You'll have to ask the EDA who they're speaking on behalf of.  I can only tell you who I'm speaking on behalf of, and I identified the five companies that --


MS. GIRVAN:  But are you members of the EDA?


MR. HOEY:  We are members of the EDA, but there's also a large number of other members of the EDA, and they have a voice to speak too, so...


MS. GIRVAN:  Okay.


MR. ROSENBERG:  We'll deal with --


MS. GIRVAN:  And, sorry, the other question I really had was this whole -- and it sort of goes to Jay about submitting an argument, and you have to have a unique position, and I guess -- I think maybe a lot of people don't know this, but the intervenors work together a lot in terms of argument, and I find it sometimes much more efficient from my perspective, because we've reached this 

-- as Jay said, we've reached the same conclusion.  Rather than me spending three or four hours on a particular issue, I might adopt what Jay says or what Peter says, and I think to me that's not inefficient, it's efficient, and I think it does enhance the efficiency of the process.


MR. HOEY:  Well, and Julie, I'm not suggesting that that isn't the case and isn't done, because I do know it's done.  But what doesn't come out in the cost awards is that you did do that and that you said, Here is the evidence where I let that person -- you know --


MS. GIRVAN:  Okay.  I would --


MR. HOEY:  -- take the lead on this.  So part of it is an evidentiary process to show that there was efficiency --


MS. GIRVAN:  But I think -- and I would just add that I think -- and we'll get to this probably later, but I think that there's probably some efficiencies and some transparency that can be gained, in terms of what goes into the cost claims that maybe will help the Board and the utilities better understand sort of who is doing what and spending time on how much, and I think that that to me would be a useful suggestion going forward, for everybody to have a lot more detail there so that you can understand, because I would say if I spent four less hours and I didn't draft an argument on a particular section and I adopted Jay's, then that would be reflected in my cost claim, so...

MR. ROSENBERG:  Good discussion.  We have about four minutes left.  Over to Dave and Energy Probe.


MR. MacINTOSH:  David MacIntosh, Energy Probe.  Patrick, just a question on your budget proposal.  Why do you believe the OEB rejected the budget method previously for intervenor funding?


MR. HOEY:  I don't know why they rejected it.  You know, I know from our company perspective I really would have liked to know generally where -- how big our case was and how much intervenors were going to spend or hours and stuff like that.  It would have been extremely helpful in our last rate case, because our intervenor costs went up 150 percent from the prior rate case.


Now, I understand our case was a lot more complicated, but it's a 150 percent increase.  That's not insignificant.  That was -- hit our budget line, and it hit our earnings for the year, so...


MR. ROSENBERG:  Dwayne?


MR. QUINN:  I just want to --


MR. ROSENBERG:  Just identify your --


MR. QUINN:  Oh, Dwayne Quinn, on behalf of FRPO.  Thanks, Ken.  Just in regards to what Julie and Jay said, the example from last year with one of the large gas utilities, even after a few days of settlement, which ended up with a partial settlement, and then about a dozen days of hearing, we came back in front of a panel that basically asked us to not be duplicative, and in fact asked us to adopt submissions of others where we could from their efficiency -- from an efficiency point of view.


So they understood the amount of discovery and the amount of evidence that was there.  They were still looking for us to be very efficient in our providing back our argument and oral argument by asking us to adopt submissions by others who preceded us.


So to that point of how it has to be unique position, and the fact the panel was looking in the other direction, they wanted to hear, where we had unique, give us unique, but where you agree with other intervenors, adopt that, and let's move on.


So again, I echo what Julie and Jay says.  You don't always come up with a unique position when there's a consensus by intervenors of the right thing to do -- what we believe is the right thing to do.


MR. HOEY:  I don't think I'm saying anything different than that.  I'm saying that if a group agrees to it, then show how you worked together to reduce the cost.  But if you want to have -- step out on your own, then you have to have something unique.  You can't be, I'm just adopting what the other guy said and then claiming costs on top of that.  It's, you should be saying, I'm adopting him, but I'm not claiming as many costs as I otherwise would have claimed.  That's what's not -- that's the transparency, I think, that Julie was talking about that I don't think exists today.


MR. QUINN:  That would be your view, but we're on the record of saying just in a recent submission that these things were happening behind the scenes so we didn't claim costs.


MR. ROSENBERG:  Okay.  Thank you.  Actually, we're 30 seconds away from the end of the 20 minutes.  So thank you, Patrick, and AMPCO, the last presentation before we take a break and then go into a group discussion.


We haven't had any questions from the back of the room.  I see Michael's coming forward.  But there is a microphone posted by the door there if anybody has any questions.


Okay.  AMPCO is next.  I have my five-minute and one-minute sign.  Over to AMPCO.  Adam, the floor is yours.

Presentation by Adam White, Association of Major Power Consumers of Ontario:


MR. WHITE:  I wasn't sure whether I should make a joke or not.  I've been appearing at the Board since 1990.  That's the first time I've got the chance to sit in the high chair, so I feel privileged, and I feel at an advantage for having gone last.


I have only a couple of slides, and this is the substance of our slide deck.  I thought, since the Board was having a consultation on intervenor funding, and that AMPCO is a chronic recipient of intervenor funding, that I should be prepared to come and explain why that's a good thing, and to explain what we do.  And there is, of course, what AMPCO does, and I have a simple mission, which is to reduce costs of delivered power for industrial consumers.


And I have a simple calculus for why we would intervene in a case; we would look for an opportunity to influence the outcome on a proceeding where the issues under discussion were material to our members, either directly, as in a cost of service proceeding, or indirectly, as a product of a policy discussion or a code or a guideline or -- and there are innumerable of these, like this one itself.  Over time, I don't know exactly what the number is now, but there have been times in AMPCO's recent past where we have been managing more than 30 concurrent OEB proceedings.


So we're here to represent our members' interests, to promote outcomes that are superior, from their perspective.


I do also want to speak, though, about why we are here collectively.  I know why AMPCO is in these proceedings.  Every time we decide to intervene, that we make a conscious decision to intervene based on the matters that are before the Board in the proceeding and our perception of the risks that they pose to our members, either directly or indirectly.  But collectively, we are here to provide a transparent process for public interest adjudication.  That really is the overriding objective of the processes in which we participate.  We bring our piece.


And the public interest isn't just the sum of the private interests, at least not in economics.  I'm not a lawyer, but the public interest includes not only commercial and private interests per se, but also personal and philanthropic interests, that people in public interest organizations typically bring a lot of passion to their work because they are committed to a mission of helping others in the -- on the matters that they represent those interests.


AMPCO is not a charitable organization, and I'm not primarily in it for those reasons, but we feel very strongly that we bring a perspective on the public interest that is necessary to the process.


So how we do it is here in this slide.  We've been, AMPCO has been intervening for longer than I have before the Board.  In the very first rate case that I appeared in on Energy Probe's behalf in 1990, AMPCO was an intervenor, and our interests were quite hostile in those days.


I would add to this list of how we do things, we do have to manage funding.  And I think one of the things that I've spoken to in the letter that I submitted but didn't provide any detail on are the financial challenges of being an intervenor in a Board process.  Some of these processes are lengthy.  They are nine months long.  They have thousands of pages of prefiled material.  There are multiple steps, typically multiple procedural orders, every one of them requiring us to do something or respond to something or read something or submit something.


And of course, we accrue these costs, these liabilities, and we have in past years accrued more of these liabilities, outstanding cost awards.  We have to accrue them over year-ends, of course, which we always have to explain to our auditors.  And we are always at risk of those costs not being allowed.  And there have been episodes in the not-so-recent past where that has caused very significant problems for us.


So we have a very, I think, I hope, rationalized approach to how we intervene.  We're looking for direct interests.  We're looking for utility rate applications in which a member served by the utility.  Then we talk to the member and we see if they have an interest in the application.  If they don't, we don't intervene, unless, you know, sometimes there's a matter of policy.  But typically, the reaction from utilities is where we intervene where we don't have a member on our list posted on our website, we get pushback or grief from the utility as to why we should be there on some indirect matter of interest to our members.


In addition, I would say to the challenges of being an intervenor is the simple management of it.  We are involved in consultations not only at the OEB.  There are at least a half a dozen items under consultation by the IESO.  As well, we are involved in several ongoing processes with the IESO and with the Ontario Power Authority.  At any given time, we're looking at five to 10 different applications ongoing before the Board.  And some of those are working group processes that go on and on and on, and require quite a lot of staff and management support.


The challenge of doing this when your team is essentially a freelance team is trying to recruit for that team, and trying to sustain a good team of experts and others who can do this work for us.  We do a lot of the policy work in-house now.  One of the ways we've adopted to the risks we perceived of participating as we had before the Board was to bring a lot of the analysis in-house.  Bringing evidence is increasingly expensive and risky to the Board, and so we bring that piece of it, as far as we can, in-house.


There is this presumption, the notion that intervenor funding is a drag on the efficiency of the sector, that it adds costs to ratepayers.  Not only that, but it has some kind of nefarious multiplier effect that induces additional drag in the utilities' expenditures.  And I think the falsity of the presumption is it's based on this idea that total costs would be lower if there were no intervenors in the room.


And the theory of regulation talks to -- and the literature is full of examples and we've all had -- all of those of us with a lot of experience will have some anecdotal examples that they can speak to, but the issues of regulatory capture, risk aversion and gold plating, these are the classic perils of regulation.


And one of the ways we manage those risks is by involving public interest intervenors in the process to bring transparency.


And that, in a way, is the regulatory compact.  We are here to go through processes by which the OEB approves investments in assets, and expenditures which lead to profits in terms of equity and dividends for utility owners.  That's the point.  That's why we're here.


And we do that.  And we've been doing that over the last decade at a rate that's greater than inflation, so presumably we've been doing quite well at it.


And I would say I wasn't present for all the presentations and I don't want to rebut anyone's presentation, but I do like the metaphor of the harvest.  It is harvest time and the stores are full of apples, but we too are busy at harvest time.  And one of the challenges in supporting a process like this and other processes is the multiplicity of processes.


We've been preoccupied over the past six months in making our submissions to the government on its long-term energy plan.  That's not so much a harvesting process as a planting we hope will bear fruit when the government makes decisions about the long-term energy plan.


But here we are as well, foraging on ground already well harvested.  But we're part of the ecosystem.  And this was the last metaphor I'll inflict on you.  We're not just a drag and a pest to be managed; we're an essential validation of the process by which utilities get more money, and I think that's just important to be clear on.


So we're part of an ecosystem.  It's a complex ecosystem.  Even if you forage on ground well harvested, you will sometimes come up with handfuls of grains.  You know, that's the point.


I think one of the observations I would make is that we see altogether too much accounting and too little of the public interest in the Board's adjudication.  It is the Board's job at the end of the day.  The idea that intervenors should somehow be pushed together pre-hearing and forced into some kind of manufactured consensus so as to reduce the number of issues that the Board would adjudicate, it's the Board's job to adjudicate.  The Board has a statutory obligation to adjudicate on the basis of just and reasonable, and to promote the interests of efficiency and to protect the interests of consumers.


And we did say in our submissions that we see in the rules, statute -- and its statutory authority and in its rules and guidelines ample scope for the Board to manage the behaviour of intervenors and the application of its processes.


And I would say, you know, that when we're thinking about it, the complex system that we're part of here today and the regulatory compact, that the Board itself defines these processes.  You know, they're marked by complexity and technicality and by legality, and that gives rise to the reality that this is an elite practice.


I'm surprised by how many people are here today.  It seems there are more elites than I might have thought.  But there are a lot of people that come around this table and bring a lot of experience and a lot of education and a lot of credibility and reflect a legitimate public-interest perspective, even some of the utility people.


But if you want a process that's more efficient, and if you want a process that's less costly, where there's less perceived bad behaviour, then, you know, that's -- it's a function of the Board's proceedings.


One of the risks of bringing evidence as an intervenor is, do you subsequently lose all control over your cost exposure to the hearing because of the nature of the interrogatory process and cross-examination and undertakings and the need to respond to argument.

You know, so when your top line is my top line, you look at these costs very, very carefully indeed.  And -- oh, I would say just as a closing point that there has been some talk about caps and pre-approved budgets and so on, and I do actually -- I actually have some experience in the world before the current model, when we intervenors lived according to the Intervenor Funding Project Act.  And I worked at the Interim Waste Authority, and I worked at the Ministry of Environment when that act sunsetted, and that was all about pre-approved budgets and pre-approved experts and pre-approved evidence.


And I don't know, but my recollection is that those costs were quite high, and one of the reasons that they wanted to get away from that was to see if they could reduce the cost and pestilence of intervenors in processes.  So be careful what you wish for.


And that's it.  I'll close on that.

MR. ROSENBERG:  Thank you very much.  We have about five, six minutes left.  Any questions in the room?  And none coming forward.  Any questions on the air?


THE MODERATOR:  From Ken Scott.  Please go ahead, sir.  


MS. SCOTT:  I think that's Jane Scott.


THE MODERATOR:  Sorry, go ahead.

Q&A Session



MS. SCOTT:  Hi, just to follow up on Patrick's presentation, in Hydro Ottawa's 2012 rate application approximately 36 out of 655 interrogatories were duplicates.  That's 5.5 percent.


MR. SHEPHERD:  Can you provide us with copies?  I'd like to see the duplicates.


MS. SCOTT:  They're --


MR. SHEPHERD:  I don't know which ones she's claiming are duplicates.


MS. SCOTT:  You just go on -- just go into the OEB file and search under "please see" in our --


MR. SHEPHERD:  Okay.  Thanks.


MS. SCOTT:  -- interrogatory responses, and you'll see every one of them, "please see", "please see", "please see".  That's how we refer to, if it's already been answered somewhere else.


MR. ROSENBERG:  Okay.  Any triplications?  Any other questions?  Thank you very much.  Any other questions?  If not, thank you very much.  We'll take a break in a few minutes.  And let's get ready for the next phase, and the next phase, it's going to be more free-flowing, and I hope a conversation, and there certainly are some differences of opinion in the room, and that's good, because on a serious note, we're here to assist the Board in their review of this issue.


The question was put by Julie from CCC about why did the question even arise.  Maybe that's a discussion for offline, maybe it's for online, but I -- and I'm not saying it's not important to look at the past.  There have been reviews in the past on this issue.  We have one now, and the fact is, there are questions before us.


I would like you all to think over the break, what are the principles the Board should consider in their process of reviewing this cost process.  They put four questions to you in this phase, and we would like your thoughts.  It is a consultation.  There are a number of parties who haven't spoken.  We would like them to surface their views, and there's lots I can draw on from the comments over the morning and early afternoon.


Doug put forward the concept of, if it's not broke don't fix it.  Of course, it may not be broken.  Somebody at one point said there may be a rattle, or maybe there's no rattle at all, but there is a new, improved version.  Maybe your Model T is running well, but maybe there's newer cars.


There's so many different metaphors you can apply to this.  I think we have to get your views -- that's why we're here -- and also your views on what next steps might be for the Board.  There are no next steps.  You're not going to hear at the end that there is an exit agenda and these will be the steps.  The Board is going to consider and deal with your comments.


So how can we help the Board?  I'm not going to turn around the John Kennedy thing about, don't ask what your country can do for you but rather what you can do for your country.  It's a bit much for a Board review of these questions, but that's the idea.  How can we help the Board make for a better process for all of us?


I know this from my conversations with many of you over 20 or 25 years here.  You all believe the system can be improved.  The question is how to do it and how to make it better.


So with that, are there any questions or comments about logistical matters before we take a break?  And then we're going to resume, I believe, at 2:40 in a group discussion.


Yes, Andrew from EnWin.


MR. SASSO:  Just because we're finished sooner, is there -- there's a lot of input.  Is there value in coming back together at 2:30?  I'll just put it out there.  There has been a lot of input, and we are done a little early.


MR. ROSENBERG:  We're done three minutes early.  I think people need a break, and just the washroom capacity.  Why don't we come back at 2:40, and then we're going to stay here to the, not bitter end, but the glorious end, around 4:30, and I hope in that time, in a little under two hours, that we will be able to canvass the room and get some good input for the Board.


Thanks very much.  Let's resume at 2:40.


--- Recess taken at 2:18 p.m.

--- On resuming at 2:42 p.m.
Plenary Session


MR. ROSENBERG:  Welcome back.  We're going to start the next session.


A couple of pure logistical points.  In order to transcribe this, and the court reporter may be waving or throwing things at me or others, we really -- and I would like a conversation, but you are going to have to identify who you are and who is speaking.  Otherwise, it's very difficult and borders on the impossible to take a chain of conversation and figure out who said what to whom.  But let's see if we can start a dialogue.


And before I start that, are there any questions or comments that anybody has?  If not, I'm just going to ask the general question:  What are your views?


I've encouraged a number of you to come forward and put your views on the record.  My role is to facilitate.  I haven't been hired by the Board to be a policy analyst or to take the views and analyze them in some way.  I would hope that when you speak, the point of the view is not to say more about your own organization or your history at the Board, but what you think about the issues that are before us.


There are some pretty stark choices, from a cap, no cap, everything is good, things should be changed, intervenors should collaborate, to intervenors should continue what they do because a diversity of views leads to a better outcome.


And I won't go into all kinds of metaphors, but remember the Board has asked these questions.  Their intent is to have you answer them.  Whatever the Board's motive is, it is, and there will be a lot of theories in the room about what it is.  We don't know that.


The Board, the so-called Board isn't here.  There are representatives of Board Staff who are working on the project.


And hopefully we can get some pretty candid views and I encourage you to put your candid views on the table.  If you think there is regulatory capture by one of the groups, stakeholder groups who are here, say it.  If you think the wrong questions have been asked, then say that if you –hopefully we'll have answer to the questions the Board has put forward, or comments on them.  So it's an open discussion.


And who would like to begin?  Yes.  And please identify yourselves, again, every time you turn on your mic.


MR. BUTTERS:  Dave Butters, APPrO.  The reason I put my hand up, Ken, is I can only stay until 3:30 and then I have to go to another meeting.  So I thought this would be a good opportunity for me to say my piece.  And there has been a lot of interesting comments made today, as you noted, across the board really.


I think maybe APPrO has a slightly different or maybe unique perspective, in that we -- we're like AMPCO.  We try to be very focused, because these can be complex and they can be costly.  They can be spread out over a number of years, and you have to worry about accrual and what year did the money come or didn't come in.  You know, those are complex accounting questions for an organization like us.


But we've also had the -- I was going to say privilege, but maybe I would say experience would be a better word, of also having to deal with regulatory proceedings at the National Energy Board, where there are no cost awards and the consumer voice is noticeably absent.  The only consumers who have been there recently that I'm aware of have been APPrO and IGUA.


All the LDCs are there.  They're all good companies, but they're financing their participation on the backs of ratepayers.  They get a free pass.  We don't.


And so you have to ask yourself the question, then, of what are we trying to achieve here, and I think what we're trying to do is to provide the Board -- because these are, for the most part, apart from maybe OPG, which is a regulated utility -- they are utilities that have monopolies.  That's a privilege.


We want the Board to have the very best evidentiary record in front of it.  We want the Board to be able to make the best decision in the public interest.  And I take that public interest as being written larger rather than smaller, and that means for the utility and its shareholders and customers and so forth.


So I guess my observation would be I'm kind of somewhere between the Enbridge point of view, which I thought was a fair and reasoned position, and Adam's position.  I thought he spoke very well.  The -- can there be improvements to the process?  Assuredly, there must be process improvements we can look at to make the process more efficient, because we know in the interest of the best evidentiary record and the best public interest decision, we do want to have it efficient and focused processes, so we can -- but is the system broken? I don't think so.  Are there abuses of it?  Not that I'm aware of.  Are the costs large?  Not really.  Are there savings to be gained from intervenor participation?  There clearly have been, for ratepayers.


And so I think we're probably more in the tweaking stage, at least from the APPrO perspective, than in the let's turn it upside down and do something completely different.

So anyway, those are my -- I was going to say those are my submissions, but that sounds too lawyerly.  So I thought I would just throw that out there as a place to start.


MR. ROSENBERG:  Any tweaks you can recommend before I go to the next speaker?


MR. BUTTERS:  Well, you know, the Board is the master of its own processes, and --


MR. ROSENBERG:  Now, you sound like a lawyer.


MR. BUTTERS:  Now I do sound like a lawyer, but things like illustrative budgets, you know, I'm loathe -- first of all, I think caps couldn't possibly work.  I don't see how they could work.  Well, wind up like the feed-in tariff, where everybody rises to the same height.


I think probably illustrative budgets, but taking into account the fact that things change.  They can be complex.  I think Tom Brett talked about complexity.


We were involved in a hearing last year with Hydro One, where we had a budget and then the Board said:  Well, we want to have an expert panel.  There my budget went right out the window, right there.


So things change, so I think we could do a better job of case plans and kind of what I would call illustrative budgets, as long as it's recognized that things change.


I hesitate to say this, but I think because we've -- I better not go there, because I think it's still under adjudication, but the Board probably could be a little bit tougher and tighter on intervenors who aren't as effective or are not bringing as –- or are not as useful, in maybe turning down some of their -- part or all of their cost awards.  Those are kinds of things the Board hasn't done very much.  Those kinds of things, the prospect of hanging, you know, sharpens the mind wonderfully.  So that would be one thing.


I'm a big believer in settlement conferences.  I think those are very useful, so the more you can do in those, I think the better off.  And that's where intervenors can work together to try to avoid some of those hearings, some of the problems of hearings.  The challenge is, if you're an APPrO or an AMPCO where you're bringing evidence forward -- and this knife cuts both ways, you know -- if I have an expert, if I file evidence, I'm subject to interrogatories.  And I don't -- and that takes time.  It takes just as much time and actually probably more time and more effort for us to do that than it does for the utility, because I've only got one or two people.


So it's complex, but I don't think it's broken.  I think we're in the "let's see how we can make it more efficient."  And that's about as far as I would go. 


MR. ROSENBERG:  Thank you.  IGUA?  You've got to identify yourself, your organization again.


MS. RAHBAR:  My name is Shahrzad Rahbar.  I'm with the Industrial Gas Users Association.  We did not submit in writing, not because we don't have skin in the game or we don't care.  We were really confused.  And I should preface and say I was really confused.  I can read.  I couldn't understand why the questions are being asked.  I was loathe to run into the defensive that some of my colleagues have done, because I frankly saw not too many reasons for us to run into the defensive.


As you know, my constituency are large industrials, small in number, huge in volumes.  I'm the meat in the sandwich.  I get the brunt of this process:  The whole process is so inefficient and it's a waste of our time, and do something for us.  It echoes some of the concerns or some of the same positions that Dave and Adam raised.  In large part, we're very focused in what we intervene on.


I did not want to run into the defensive, and when asked the question of can anything be improved, to say absolutely not, because I think you can virtually ask the question about anything in life:  Can this be improved?  The answer is:  Of course.


Therefore the motive is really important, what are trying to get at.  Much like the last two speakers, we don't think anything is terribly broke with the intervenor process.  There are pieces of the regulatory process that give us heartburn consistently, so quite happy to hear that the whole process is also being looked at.


The information, asymmetry, the way, the timing, and the scoping of the regulatory filings that are very carefully crafted, not entirely broken up into the most logical compartments, but perhaps convenient for the proponents.


Some of those give intervenors quite a bit of heartache, as we're trying to play what I think is a useful role in -- as a check and balance to monopoly behaviour, which, last I looked, hadn't changed, or no one is suggesting monopolies do not behave like monopolies.


We will be submitting formal positions in response to the Board questions.  I remain still a bit confused as to what the driver behind is.  I know there are no Board members here, but perhaps if Board Staff could shed some light, it would at least guide us as we submit our written input to the process.


I don't know if our counsel would like to add to that.


MR. CRANE:  I think Dr. Rahbar said that -- IGUA's position succinctly, I think, if -- for the sake of clarity, although I'm not sure it's required, I think IGUA maintains that the questions perhaps invite an inference as to what the Board's motivation is, but it would be helpful if at all possible if the Board were able to communicate its motivation behind this exercise, and that would, I think, assist IGUA and perhaps others, in terms of responding, and responding, because if there -- is there -- there's a specific concern or concerns with respect that in the eyes of the Board, that if those can be communicated I think it would be helpful for IGUA in framing a response and ideally a helpful response to the Board.


MR. ROSENBERG:  That's very helpful.  Thank you.


And what we're going to do is try to get intervenors' concerns -- you are crystal-clear on seeking the background behind these questions.


Can I ask a follow-up question to IGUA?  And could you help us understand why you think it's important and in some ways critical for you and others to understand the motivation before you can answer?  And again, the Board Staff are here.  They're going to take these comments, and that way they can understand your critique better, so when the Board says, what factors should the Board consider in determining whether a person seeking intervenor status has a substantial interest, et cetera, help us understand why you think it's important to understand the motivation.  IGUA is one of the longest-standing intervenors in this process.  When I started in '88 you were active at the Board.


So help us with that.  It's an important question for you, and why do you think there is that connection, and -- that would assist you in answering these questions?


MS. RAHBAR:  Perhaps I preface it by saying, as being one of the unwashed, I'm not a lawyer, so bear with me as I give you a plebe's answer to the question.


Most of the rest of us are less concerned about process, more about the content.  That's what fussing me.  If something is broke, of course putting one's minds to fixing it would be good.  My problem is I really don't understand what is broke, if anything is broke.  And to me it sounds like some box needs to be ticked, and I'm helping tick it.  I'm not even sure where we're heading.  So unless it's a very secret exercise, I think knowing the context would be helpful.


I would -- I would also add that we as intervenors constantly evaluate whether the process is working for us, whether it's helping us achieve the ends that -- at least the mandate I get from my members representing their interests, and so it goes both ways.  As both Dave and Adam stressed, this is not easy for an association like us.  We are involved in a variety of activities, and I've got three regulatory boards to contend with, and you all have different processes, so the OEB process and the Régie and the NEB's are vastly different.  We have experience with them all.


The way the intervenors are handled in the Régie and the Ontario process are different.  There are pieces of what the Régie process involves that I personally find quite appealing.  There are pieces to the Ontario process that work, that are efficient.


I'd be curious, for example, to know that if the Board has looked at where its process sits vis-a-vis the rest of the regulators across Canada, and if they have, again, that would be helpful by way of background to intervenors in the process.


If the Board came to us and said, Hey, we've had a look at the rest of the jurisdictions, and we're behind the pack, I think you'd see all of the intervenors coalesce and say, Well, can we get better?

I'm not sure we're getting a sense of where we're going, so...


MR. ROSENBERG:  That's very helpful.  Thank you.


Yes.


MR. CUNNINGHAM:  Doug Cunningham for the Nishnawbe Aski Nation.  I guess to follow up that question, because I do agree that, you know, the Board is -- you raise the issue about the Board, the Board's motivation.  I mean, it puzzled me when I saw these questions.  I thought, why is this being asked now?  And especially the question, what factors should the Board consider in determining whether a person seeking intervenor status has a substantial interest?


And I'm thinking, when I first saw that question, you mean, you don't know?  I mean, the Board has been approving intervenor applications and requests for a long time, and now they're suddenly asking us, what factors should we be considering in approving or denying an intervenor request application?  And I was a bit taken aback by this question, especially -- and it begs the second question:  Why is this being asked now?  And what is -- the Board having some difficulty determining whether or not an intervenor request should be approved or denied?  So I didn't understand that.


And as far as process goes, I agree about content.  As a lawyer, though, I can tell you, like, process to me is important, because it involves opening the door.  Content I find takes care of itself, ultimately.


You need to allow people in the door.  If you shut the door on them, then everything goes to hell.  And when I saw these questions, the way they were drafted, I had concerns that this was the beginning of a process by the Board to tighten up who gets intervenor status, to kind of shut down that process, and then the stuff on funding as well.


You know, it's sort of floating in the background here, oh, the costs have sort of gotten out of control.  I mean, that's the way I read the questions.


And I've asked the question in our submission.  I said NAN is hopeful that the Board will outline in a written statement, A, why the Board believes that any such review is currently warranted, and B, the identity of any applicants, proponents, or other parties in OEB proceedings who have requested this policy review.


I mean, is this suddenly a problem that we have to address?


MR. ROSENBERG:  Doug, can I ask you a question, followed by -- Alan is the next speaker, but leaving that aside, is there a question that you think is the right question the Board should ask?


MR. CUNNINGHAM:  Can the Board Staff who are here today give us any insight into this?  Because I was hoping today to pose these questions to Board members, right?


MR. ROSENBERG:  Why don't you help us by putting them -- obviously Board members aren't here.  There is a process we're going to go through.  And maybe by giving us your thoughts now it will lead to a better understanding of the Board's -- and they'll decide -- and I know I'm being wishy-washy.  I don't know what's going to happen next, but if you help us by putting your views of what the right questions are, as lawyers would say, that might help the downstream analysis.  So --


MR. CUNNINGHAM:  I don't want to change the questions the Board's asking.  I'm asking, why is the Board asking these questions?


MR. ROSENBERG:  So -- I get the connection.  You're saying it's important to understand the motive in legal terms, not the intent.  The intent of the Board was to have the questions answered.  You're saying, why.


MR. CUNNINGHAM:  Well, we're not here for a purely intellectual exercise, right?  I assume that.  We're here because of some driving force behind the questions.  And I'm asking why at this juncture is it important to review the intervenor funding and the intervenor granting process, right?  Apart from what the Board has said in its letter.  It identified three different -- three very general things.  Is there anything in addition to that that the Board is relying on to feel that this kind of review is necessary at this time?


MR. ROSENBERG:  Thank you. 


MR. CRANE:  And if I can just follow up on that very briefly -- it's Mark Crane from IGUA -- to get a little more granular, is there a statutory objective as it set out in its correspondence of August 22nd, 2013, that the Board is of the view or is concerned that it is not meeting through the existing intervenor process?


MR. ROSENBERG:  Very helpful.  Thanks.  Alan Mark?  And you have to identify your organization.


MR. MARK:  Alan Mark for Electricity Distributors Association.


I think the LDCs are feeling a bit frustrated with some of the comments that have been made by folks who say they don't see any purpose for this process, and therefore infer into it some nefarious purpose to somehow get rid of the intervenor process or make the intervenor process ineffective.


I think that is fear-mongering and an excuse to insulate the intervenor process from the type of review that every other aspect of the utility regulatory scheme is subject to, which is the constant search for ways to keep costs down and to improve the process.  I don't think this is rocket science.


The utilities, speaking for the LDCs, value this process, respect the intervention process and the intervenors, and need and want an effective process for intervention before the Board.


And I don't think anybody who is familiar with the regulatory landscape over the past several years can have any doubt but that the utilities are in search of fundamentally the same thing everybody at this table is in such of, which is keeping customer rates down.


Rates of return are set.  There are no longer -- I forget who said this this morning, but the robber barons aren't out anymore.  This process is not about that, and imputing to the LDCs a desire to use this particular forum today as a means to squash the intervenor process is frustrating at least and offensive at worst.


There is nothing about the intervenor process that makes it sacrosanct and which should result in it being immune from a discussion about how it can be made more effective and more efficient.  And that's the discussion we want to have.


And for those intervenors who understand the necessity of having that discussion, we're happy to have that discussion, including talking to you about whether there is room for increased efficiencies.  For those intervenors who want to put up the case that the process is as cost-efficient -- cost-effective and as efficient as it can be or should be in light of its objectives, happy to have that discussion.


But the proposition that a review of the cost-effectiveness of this process should be beyond the reach or the discussion or concern of this Board is not constructive.  There is no reason in the world why intervenors should not be subject to the requirements of transparency, accountability, efficiency and value for money that every other participant in this process is.


And that's the discussion we want to have.  The LDCs do not want to fundamentally upset this process.  Whether you call it tweaks or refinement, it is a search for possible ways to do it better, and that's the dialogue we want to have.  There is no point in a dialogue about whether the utilities are engaged in monopolist conduct which should disqualify them for having a dialogue with intervenors about the efficiency of the process. 


MR. ROSENBERG:  Thank you.  I have Dwayne next, and then I'm going to go on-air and see if there's people on-air and then come back to them.  So Dwayne.  And again, who you are and your organization.


MR. QUINN:  Thanks, Ken.  Dwayne Quinn on behalf of FRPO.


Ken, I think you challenged us with a question -- what are the principles the Board should be considering in this process -- and I'm going to try to be concise here.


So simply put, as we understand it, this is a policy stakeholder conference.  Different from some of the other process we're involved in in litigation, opinions are tested.  In this case here, we have a range of opinions and, Ken, you're doing a great job trying to balance and have people understand each other's opinions and recognize that we can agree to disagree on some points.


But what should the Board be -- what principles they should be considering, as a quasi-judicial system?  In my view they should be looking at the evidence, so they should be looking at the facts.  And to the extent that we are testing opinions, we should then bring it down to what are the facts.


Some people have put submissions in that contain facts, in terms of what their view is of efficiency and of the current process.  I don't think I've heard people say that there is a perfect process.  I think, to a person, people have said yes, there's opportunity for improvement, but let's not throw the baby out with the bathwater. 


So what should the Board be considering?  In my view, evidence and facts.  And to that end, I'm going to ask a question that may be provocative but it's a desire for me to understand:  Can someone tell us what the annual membership of all the utilities, what they pay to the EDA, the OEA and any other comparable association on an annual basis?  Just so we have context for comparison.


So are people able to provide that number?  Or can we ask Board Staff if, through the RRR, on a collective basis they could put on the record what the investment utilities make in industry associations?


MR. ROSENBERG:  Some of those associations are here.  It is a conversation.  They can say:  No; I know but won't tell you; I don't know and won't look; I'll look and answer the question; or here's the answer.  Or many other answers, more colourful answers than I could think of.


But some are here.  Maybe they can respond.  Is that something that -- I don't know if Board Staff would have -- but again, Board Staff isn't here to answer questions; they're here to collect people's views.  It's not Board Staff versus the room here.


So any response from anybody in the room to Dwayne's question?


MR. MARK:  Just want to say, I mean, the financial statements and the annual reports –


MR. ROSENBERG:  Again, Alan, you have to say who.


MR. MARK:  Alan Mark for the EDA.


The financial statements and annual report of the EDA, I believe, are available online.  I'm not sure all the intervenors are similarly situated.  I'm not sure that intervenors' material is online, but the EDA's is.


MR. QUINN:  So would you know a round number off the top of your head?


MR. MARK:  I don't, but it's irrelevant.  The EDA is engaged in a whole range of activities, only one small part of which is the intervenor process before the Board, or speaking to that or representing the LDCs with respect to that.


The EDA is engaged in a wide range of other functions, for which they save utility customers lots of money by engaging those activities on collective basis.


So the question of how much LDCs pay to the EDA or other organizations in dues every year is really not relevant to this exercise.


MR. QUINN:  That may be your viewpoint.  If I may ask, is anybody from Board Staff able to comment as to the capability of Staff to provide such figures?


MR. ROSENBERG:  I don't know if Board Staff would have any idea.  They are not a regulated entity.  I don't believe that the --


MR. QUINN:  No, but they would receive the RRR reports, Ken.


MR. ROSENBERG:  You know what?  What we're going to do is -- Board Staff are taking notes.  At some point, they may get back to you on that.


MR. QUINN:  Okay. 


MR. ROSENBERG:  I don't want to turn this into, like, a family law mediation, where collateral issues are being discussed.  But I saw -- Jay, if it's on this point, please follow up because what I want to do is go to the air.  Let's deal with this issue.  So Jay, and then --


MR. SHEPHERD:  Yes, I mean --

MR. ROSENBERG:  You have to identify who you are.


MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.


Alan, I may be mistaken but I think that the EDA stopped posting its budget in 2010.  If I'm wrong, then it's somewhere different from the old ones, the financial statements, the annual report.


And if it is there somewhere, I would love to see it, because I looked everywhere and couldn't find it.


I had to extrapolate from looking at rate applications and seeing what their dues were, and then extrapolating back, saying if PowerStream spent that much, then, and so and so spent that much, and then do some math and what's the number, which looks like it's about $5 million a year.


MR. MARK:  Alan Mark again.  Listen, I don't know why or how this is turning into a discussion about EDA dues, which has little to nothing to do with the issue here.  Really just wanted to say -- and I don't know why it is resulting in some controversy -- that the LDCs support the intervenor process and are interested in engaging in a discussion in a way that it can be -- if it can be made more effective, and it's just not constructive to answer every time we say that with questions about the integrity of the LDCs' approach to the intervenor process.  It's not constructive.  It's not factual.


People -- many people in this room have been working with the LDCs for many, many, many years and understand that they work effectively and responsibly within the intervenor process and only have an interest in making sure that that process is as effective as possible.


I've worked with the LDCs for -- you know, I'm certainly at the upper end of the range, in terms of years of service in this industry amongst people in the room, and there is no group of participants in the electricity industry who are more committed and devoted to customer welfare than the LDCs, and they simply want to have a discussion about how to continue to do that in the context of the intervenor regime which we have and we respect.


MR. ROSENBERG:  I'm going to let Jay respond.  I have to say I didn't see in the four questions this question, but I understand that you have to get this out, and for those in the room, Jay was a year behind me in school.  Alan, you were -- no, a year ahead of me, Alan was a year behind, and collectively we have like 100 years.  So maybe we're just the old men.

MR. SHEPHERD:  You'll have to speak for yourself.  I couldn't possibly be that old.  


[Laughter]


MR. ROSENBERG:  I'm not talking about Peter, but Jay, and then we'll go to APPrO, and then I do want to go to the phones.


MR. SHEPHERD:  Alan, I wasn't meaning to suggest in any way that we shouldn't have the discussion you're talking about.  I was only putting forth the information that I couldn't find your financial statements.  That's all I was saying.


In fact, most of the stuff you said about having a discussion about cost-effectiveness, I absolutely 100 percent agree.


MR. MARK:  Thank you.


MR. ROSENBERG:  APPrO, and if you could identify yourself.


MR. BUTTERS:  Dave Butters, the Association of Power Producers.  And I just wanted to do two things.  One is to agree absolutely 100 percent with Mr. Mark here, with Alan.  I thought the question was -- I didn't see what relevance it actually had to anything that we were discussing.


But I would also like to come back -- maybe this is your job, Ken -- is to come back to the, you know, the principles, because I think that's really -- those principles have to drive the discussion, the dialogue, that we're going to have about what is the best form of intervenor participation and cost awards.


MR. ROSENBERG:  Well, Dwayne should be a lawyer.  He framed it as the principles, then asked the question, under the umbrella, the principles.


But what I would like to do is go to the phone lines for a minute and see if anybody on-air has any questions, so over to the moderator.


THE MODERATOR:  Thank you, sir.  Please press star 1 if you have a question or comment.  If you're using a speakerphone, please pick up the handset before making your selection.  If you have a question, please state your name.  Your line is now open.


MR. SILK:  Dana Silk, Ecology Ottawa.


THE MODERATOR:  Go ahead, sir.


MR. SILK:  Hi, I just wanted to respond, I think, to the EDA assertion that all the LDCs are doing this in the public interest and are all great corporate citizens.  Ecology Ottawa's experience has been very limited with the Board, perhaps too limited, but at one point an LDC that I won't mention actually objected to a very, very modest cost award.  Fortunately the Board overruled the objection, but for me that's an indication that some LDCs, if they're not trying to shut the door, at least they're trying to close the door on bringing in, I would say, new intervenors into the process.


MR. ROSENBERG:  Okay.  Thank you.


Now we're going to go back to the room.  I have some speakers.  I have Toronto Hydro.  I have Peter Thompson, Julie, and then Tom Ladanyi.  And again, I would like to go back to the principles.  This isn't a proceeding.  There are no comments that are out of order.  It's a policy discussion.


So of course all views are valid.  But hopefully we can focus on the questions the Board has asked and what you think the Board should do to analyze and deal with those questions, whether "answer" is the right word or "process" is the right word.  I don't want to focus the discussion too narrowly.  Let's see what we can do with the four questions.


So I'm going to go to Toronto Hydro, then to CME, then to CCC and then to Tom.


MS. KLEIN:  It's Amanda Klein here from Toronto Hydro.  I apologize, because this may come at a risk of derailing a little bit of a discussion here, but we've been sitting here listening to a number of submissions today, and we appreciate all of those submissions.  Thank you very much.


Returning maybe to a theme that Ken has stated a couple of times today, which is, you know, our objective here is, of course, to assist the Board, so I wanted to make a little bit of a suggestion.


You know, certainly we've heard a lot of positions today and wonder if it might make sense to focus the discussion on a few of the specific suggestions made, keeping in mind, of course, that it's almost 20 after three and we have just a little bit over an hour to go on this one-day consultation, if we were able to focus in on a couple of tangible suggestions and have a roundtable discussion on those, and perhaps leave the Board with some specific views on a little bit more granular issues and proposals that have been made.


MR. ROSENBERG:  Any in particular?


MS. KLEIN:  Yeah, I knew you were going to ask me that question, Ken.  You know, I don't -- I didn't actually say that with a particular agenda in mind, so, you know, there were a couple -- a number of issues that came up with some themes, but, you know, I'd actually be inclined to put that out to the group if there are particular things that people have a burning desire to discuss, in terms of proposals and suggestions.


MR. ROSENBERG:  Now that you've rounded that, can I suggest, are these issues like, should there be a business case, caps, budgets, or Alan's three points about transparency, accountability, and value for money?  That's what you're talking about?


MS. KLEIN:  Yeah, that sort of thing.  I mean, I can go back to our own submissions.  Prior to meeting here today one of the things that we were interested in talking about was understanding "substantial interest" in some more particular detail, for example, around the nature and scope of intended participation, you know, who are the persons or the organizations that comprise a party seeking status, and then in addition to that what are intervenors' mandate in particular proceeding; are there facts, arguments, positions that are relevant to the particular case that they want to explore.  So those were some suggestions that we had made, for example.


MR. ROSENBERG:  Very good, thanks.  That's helpful.  Peter Thompson?  And your organization.


MR. THOMPSON:  Yes, I'm Peter Thompson.  I'm here for Canadian Manufacturers & Exporters.  But I've also appeared before the Board for 40 years, so I think I've got the crown for the longest survivor.


And I think what I do, I just present my own views, rather than the views of the manufacturers that I represent.  And the purpose of this is to try and at the end just come up with perhaps four or five suggestions that the Board might be guided by in considering the review that it -- is the first part of its review.


And in doing this I would like to just sort of set the context a bit, because I agree entirely with the very refreshing and lucid presentation by counsel for NAN, and as well as that by AMPCO.


The question really is, is there a case for materially restricting the flexibility that currently exists under the current regime?  And when you're considering that question I agree with the point that it should be considered in the context of some demonstrable objective information.


And one of the topics that was bandied about here as being a driver for change is the concept of efficiency.  It seems to me before you can get to -- the Board is going to have to define what is efficiency, what is effectiveness.


And I would suggest that when they consider that issue, they consider that -- my own view is that efficiency does not mean a dilution of scrutiny or a stifling of opposition to a utility presentation.  And whether that's what the EDA intends, that appears -- comes across as a premise of some of their submissions.

The other thing about the EDA submissions that -- a fact that I think should be remembered is that until relatively recently, the electricity utilities regulated by the Board were unaccustomed to the burden that OEB-regulated utilities are required to discharge to have their rates approved in the public interest, whereas the gas utilities are familiar with that burden.  And so EGD, for example, is far less exercised with the existing regime because they worked under it for a much longer time than the electricity distribution utilities.


The larger distributors, particularly Hydro One, they're also familiar with the existing regime and seem to be less exercised about it than the members of the EDA.


So we shouldn't overreact to suggestions by the people that may be not entirely accustomed to this model, that it's the cause for too much work.  I think in reality it's the overall burden, the overall regulatory burden that utilities have to discharge that is causing many of the problems that some utilities are complaining of.


The other thing that -- on the facts that I suggest the Board should bear in mind is that to discharge its public interest mandate, it should recognize that utilities represent the interests of their owners.  They do not represent consumer interests in proceedings before the Board.  It's fair to say they consider consumer interest when formulating their requests for relief, but they do not represent those interests in the proceedings.  Their priority is the utility ownership interest, and returns are the priority of utility owners.


It matters not whether the utilities are privately or publicly owned.  The fact that governments own utilities and municipal governments as well as provincial governments own utilities doesn't make them any more representative of ratepayer interests than privately owned utilities.  And this is particularly so when you recognize that returns to government-owned utilities are a revenue source as an alternative to taxes.


So changes should not be prompted by the fact that utilities are government-owned or that because they're consulting more with their consumers, they somehow have taken over a representative role of those interests.


Similarly, the argument is made that, well, Board Staff can take over the so-called intervenor function.  Here again, I think it should be remembered that Staff does not represent any particular interest in Board proceedings.  Again, they can consider the implications of different proposals on different affected parties and they can take a position on those proposals, but that does not make them representatives of the interests of any affected parties.


So these entities, I think it should be remembered, are not a substitute for intervenor representation.


So what criteria should the Board consider applying in responding to this review?


The first one, I suggest, is they should be guided by transparently demonstrable information when evaluating the criticisms.  And I've made that point already.


Second, suggest the Board should accept that neither the utilities nor Board Staff represent intervenor interests.


Third, the Board should recognize and accept that parties other than utilities in proceedings before the Board need an adequate understanding of the entire application as a whole before they can formulate consensus positions on issues.  So the notion that intervenor interest can be forced to combine, right at the front end of an application, I submit is -- should be rejected.  Combinations emerge as people become familiar with the full ambit of the application, and the fact of the matter is that these combinations do produce an elimination or certainly a reduction in duplication that meets the Board's objective.


There.  So my own personal view is that the directives the Board currently gives to minimize duplication are all that are needed to achieve that outcome, and adding further rigidity and forcing combinations at too early a stage will make the outcome less effective, not more effective.


Fourth, if the Board needs further information to be satisfied that intervenors do work together to make the process efficient, then I suggest they say so, so that the participants can consider how best to respond to these concerns.


I can tell you that they do work together that way, but I take Patrick's point that the information on the record to demonstrate that is, in fact, taking place is somewhat deficient.  And that might be enhanced by descriptions in the cost award material, the supporting claims.  There may be many ways to do it, but the reality is that is taking place and I think some utilities would agree with me.


Similarly, if the Board would prefer further information with respect to the nature of a particular intervenor interest and the relationship between the intervenor interest and interest of representatives before the Board, it should say so, and those representing intervenors could try and respond to those concerns.


But I do say the Board should recognize and accept that there is a diversity of interests, intervenor interests, that can be similar in some respects and dissimilar in other respects.  And I say the Board should be encouraging that diversity, not stifling it, as others seem to be proposing by suggesting that groups be combined by Board mandate.


With respect to particular positions, I'll just give you a couple of observations.


On this business of budgets and work plan and some sort of intervenor cost award envelope, it sounds to me like the advocates for that kind of thing, that kind of outcome, would like to have intervenors treated as many utilities, and we might even get an incentive if we do well.


I find it to be impractical.  It's going to be time-consuming, it's going to add another layer of bureaucracy to the process, which I think was one of the reasons the Board got rid of that intervenor funding concept many years ago.  Maybe it wasn't the Board that got rid of it; might have been the government that got rid of it.


In any event, the current regime is a cost-award regime, which is in theory something that's done at the end of the process.

So the cap system, the envelope system, the allocation of a cap between the various intervenors, I personally believe that is not going to be very helpful, particularly when it's subject to change on motion.  We're going to have a whole cost-assessment process that will tie up the Board considerably.

The cost eligibility point, this goes to the EDA's suggestion, as I understand it, that it should get cost awards as the voice of utilities whose costs are, to my knowledge, already recoverable in rates.  Personally, I find that somewhat double-dipping, particularly when that cost award is going to cut somebody else out of the process.  So that notion, in my view, is one that should not be considered as meritorious.

So there's what I think the Board might do, in terms of establishing a framework to respond to these subjects in a principled way.

MR. ROSENBERG:  Thank you very much, Peter.  Those are fulsome comments.  And for those who don't know about the intervenor funding project, I believe it was started by the Liberal government when I was in the government in the '80s.  Or -- it was the NDP -- and then -- it was in place around four or five years, and you had to come and present a budget and defend the budget, and it was a bureaucratic exercise, but you got the funding in advance, and it was fixed, and whereas here it's the funding at the end, but for whatever reason it didn't survive, and it was a very involved process, and there was a hearing that was held.

I have Julie --


MR. THOMPSON:  One thing on that score, in terms of caps and budgets and all that kind of thing.  And this again goes back to transparency and having information to 

-- demonstrably objective information to guide decisions.  And with respect to establishing a budget, or whether it's a cap on a particular intervenor or what-have-you, it's going to have to be something upfront to support the establishment of a reasonable cap.  Otherwise it becomes completely arbitrary.

And when you put your mind to, what should the benchmarks be, you've got another trail to go down, which would include amounts utilities plan to spend on various activities.  So that's just another reason why I think it's going to be a nightmare to go down that road.

MR. ROSENBERG:  Thank you.

I have Julie, Tom, and then Patrick and Jay.

MS. GIRVAN:  I'll try to be brief.  Just, my comments are largely consistent with what Peter's had to say, and with our submissions earlier, but I just wanted to say the fundamental sort of principle about -- that was found in that EBO-116 proceeding.  Is it, you know, broad representation around the table promotes transparency and allows for a record of maximum assistance to the Board, and I think that that's still the case.

With respect to the principles of transparency, accountability, value for money, I think these can be considered, assessed, and achieved in the context of the current framework.

Now, one of the things that I was -- I've been thinking about is -- and I think maybe concern on the part of the Board is that they may or may not be able to assess at this stage the extent to which intervenors act responsibly in OEB processes, and I think it's difficult, and it comes from, I think, the fact that -- you know, I don't know what Jay said, 80 percent of cases are now settled.  So the Board sort of has this kind of black hole that they don't know how people are performing and how they're dealing with their roles in the context of that.

And then I think the other thing is that sometimes intervenors -- and I admit that I'm guilty of this -- is, maybe don't provide enough detail in our cost claims in order to allow the Board, you know, an assessment of how we're spending our time.

So one of the suggestions that I would make -- and it goes down to sort of the process thing -- is that this could be approved by more detailed invoices, time sheets, whatever, in cost claims.  I mean, it gets down to the law of diminishing returns, it's, how detailed are you really going to get if you spend all your time accounting for your time?  That's not good either.

But I think that I get the sense the Board sometimes has no idea how people are acting and performing in these kind of -- I shouldn't say performing, but acting and doing their job in the context of these cases.

Again, just on the issue of -- quickly on the issue of cost caps, I think it's problematic for a number of reasons.  I think it takes time to review and assess pre-filed evidence in order to identify potentially contentious issues, so it's hard upfront to say, I'm going to need this amount of time on the entire case.


And the other thing is, some cases settle, some don't, regardless of utility size.  So sort of Andrew's suggestion about, well, it depends on the revenue requirement, what kind of cap you're going to have, that might be problematic, depending on what gets settled.

And then I think the idea of this -- that the EDA put out about amending or bringing a motion to amend your budget or change the cap I think would be very kind of cumbersome and bureaucratic.

And the other thing is I hear people like Patrick talking about the interrogatory process, and I do think it's cumbersome.  I think it can be improved, and I think that intervenors do need to focus and think about asking questions that they're really going to need to make their case, and I think that can be improved.

And I also think at the end of the day the Board can assess the value of those questions in their cost claims, and if they think people are asking all sorts of questions that are irrelevant and unnecessary, they can do that within the current system, in terms of knocking back cost claims.

I think an important point was raised today.  Some people are saying Board Staff should stay out of everything.  Some people say Board Staff should advocate.  And I've been involved in cases where there's a little bit of both, and so I think that what the Board could do in the context of this process is clarify the role of Board Staff, because I find it differs from case to case, differs from case manager to case manager and issue to issue.

So I think we need to all be clear on what the role of Board Staff is, and I think that role should be consistent from case to case.

And just to Peter's point, and I think others have talked about this today, intervenors really do work together.  People don't see that.  I mean, we have conference calls.  We have meetings.  We talk about who is going to cross-examine on certain issues.  We don't necessarily divide everything up all of the time, but we've been, I think, more and more -- and Jay and others will agree with this -- is more and more we've been trying to work together to try to bring efficiency to the process, and so I don't think -- sometimes the utilities don't see that.  Sometimes they don't see what happens when we're in an ADR negotiation amongst ourselves and how we're collaborating and how we're assigning different things for people to go away and come back with the next day.

So -- and I think in recent case an example of that is how we've been working on hearing plans and trying to come up with hearing plans once we do go to hearing.

So, you know, again, it's -- a lot of the things that the Board may be concerned about, it's because they don't see things that are happening, and we've got to try to figure out a way to show the Board what's going on.

But at the end of the day I think the Board has the power -- the power and the context of its existing jurisdiction to make some of the process more efficient through cost claims and things like that.

MR. ROSENBERG:  Thank you, Julie.

I have a follow-up question.  I don't want to go out of scope here, but you've been around when Board Staff was the chief protagonist, and they took -- basically it was -- I don't want to put it in litigation terms.  I'll put it in litigation terms only for effect, because it's a regulatory hearing, it's not a list.  But it was Union Gas versus Board Staff with IGUA and AMPCO and other -- well, AMPCO, maybe not in the gas hearing, but IGUA and others involved, but Board Staff took the lead in interrogatories, evidence, cross-examination, argument.  Now it's a different role.  And you bring that and you raise the issue of the position of Board Staff.

Taking it down to the questions that the Board has posed and your comment that there may be a black hole, is there a role Board Staff can play in bearing witness or Board members bearing witness to what goes on?  Because 80 percent -- 80 percent of cases settle.  You're saying 80 percent is out of scope, to borrow the word from the hearing panel who decides costs.  Is there a role of Board Staff with respect to the four questions that have been posed that will assist the process?

MS. GIRVAN:  Well, I don't know.  I think the first order of business is to clarify really what the role of Board Staff is.  Are they advocates or are they not?  I think that has to be first.

And then, I think we've talked about, I don't have any strong reason, as we've talked before, about observers or even the facilitator doing a report to the Board and how people are behaving or not behaving.  And to me that would take, I think, some discussion.  I don't have any strong views one way or another.

But I agree the challenge is the Board doesn't see what happens, and the Board doesn't see the good things to happen, and potentially, you know, other things that happen too that maybe aren't efficient.

So it is a problem.  If I were a Board member I would express a concern about that, because I get an ADR agreement and it could be three pages long and I have to accept or reject it, and I might not see that utility for four years.  So that is a potential problem.

I think one of the other solutions might be -- not a solution but a suggestion is I've always been a big believer -- other people don't agree -- but to have more detailed settlement agreements, to sort of see the rationale behind certain things, and obviously there are some --


MR. ROSENBERG:  Careful what you ask for.

MS. GIRVAN:  I know, I know, but no, I'm just saying I think -- we're trying to figure out a way to help the Board understand what goes on and why, and that it does make some sense.

But the other thing with an ADR agreement is if you've got a good group of people around the table with diverse interests that have come to an agreement, I think that says something.

MR. ROSENBERG:  Tom next, then Patrick, then Jay.  So Tom, identify yourself and the organization.

MR. LADANYI: Tom Ladanyi, Ontario Power Generation.

We support the intervenor process, and we appreciate that the current process actually works very well.

And it has evolved over many years.  I think OEB started having regular hearings in 1973, and it's evolved.  There were cost awards started to be given, I think, in 1985 or following '85.  There was a period of Intervenor Funding Project Act, which I think ended in 1996.

Now, having said all this, it's not a perfect process.  It evolves, and I think the Board is right in having another look at it.

Just from, let's say, my personal -- not quite as long as Peter, but I recall reading a proceeding at the OEB a few years ago where a small Ontario LDC was before the Board and their main issue was that they actually wanted to buy a new truck and hire one accountant.  And that was the only reason for revenue requirement increase, and there was a proceeding.

And I just looked at their regulatory cost and I can't remember exactly the numbers, but it seemed to me that the regulatory costs were about the costs of the truck, you know, so then you have to wonder whether perhaps there should be some kind of sense of proportion here.

And what we had suggested in our submission -- and some of you might have read it -- is that the OEB perhaps should adopt what the California Public Utilities Commission has, whereby intervenors, at the end of the proceeding in seeking cost awards, would actually account for the cost by issue.

This kind of is bit of a segue to what Julie said as well, whereby there should be more information provided to see whether it's worthwhile what was really spent.  For example, if the main issue is buying one service truck, should be spent $30,000 of regulatory costs inquiring into that issue, or maybe not.

So I think the OEB is probably asking themselves the same questions.  And for a large utility like us, obviously this will not be the case, but it would be the case for smaller utilities, for sure.

The other issue we might want to have -- again, touching on what Julie said -- what we probably really need is a review of framework governing participation of Board Staff in Board proceedings, rather than intervenors.  That's probably more of a puzzling situation for a lot of us, because a lot of us who have been involved for a long time have seen Board Staff change their involvement from proceeding to proceeding and over time, and we're always puzzled about what exactly is Board Staff trying to achieve in these proceedings.

And I think probably a lot of utilities would agree with me.  So it would be good if everybody knows what the role of Board Staff is as well. 

MR. ROSENBERG:  Any –- like, Peter, you've been around a while.  Tom?  Any thoughts on that?  Peter, any thoughts on the role of Board Staff?

MR. THOMPSON:  I agree it has oscillated as time has passed.  I'm a supporter of active Board involvement in terms of -- but more like the role of an executor for an estate, of making sure that the record is complete, probing where some probing perhaps hasn't been conducted by other parties.

But at the end of the day I agree with the utilities; they have to know -- if you're opposing them, you should tell them upfront on issues, but if you're merely there to make sure the record is clear, then say so.

So again, it's just a transparency and fairness guideline that I believe should govern the role of Board Staff, but it's a very large staff now and they shouldn't be just sitting there like puppets, you know.  They should be taking an active role.

MR. ROSENBERG:  Thanks, Tom.  Any comments on that before I go to Patrick?  Because, again, you have a great deal of experience, and as any --


MR. LADANYI:  No additional comments.  Again, I'll reiterate what I said before.  This is a process that's evolving over time.  I think we've got a pretty good process right now, but it doesn't mean we cannot improve still on it. 

MR. ROSENBERG:  Thank you.  Patrick, you're next.  And who you are and your organization. 

MR. HOEY:  Patrick Hoey with Hydro Ottawa.  These comments will be Hydro Ottawa's, not necessarily those of the large distributors.

First off, the intervenor funding model, I do remember one reason why it was disbanded, and that was because there was a pre-approval of the funding.

And I know in one particular case that the cost award that came out was smaller than the funding in the original case and the utility did not get its money back.  So that was a major concern.  So the participant effectively got what they asked for before.  So didn't think that, that we didn't -- if that was going to be the case, then there was no need for a cost award portion to the system.  So that was one.

Secondly, Peter, no disrespect to you, but you kind of put -- when I think of intervenors, intervenors have a pecuniary self-interest in their participation in this model.  Your clients CME are here to make sure that more profits end up if their pockets.  Intervenor residential customers are here to make sure that their rates are lower than what they'd otherwise be and they can spend their money somewhere else.

Everyone's in it for self-interest, regardless of whether it's a utility or whether it's a ratepayer of any other sort.  So the system does work well because it has to have that counterbalance.  Otherwise there is a tilt one way or the other, and I think as you tilt it, certainly Hydro Ottawa takes the position that we would like to have the intervenor process involved and it is a good check and balance system, and it has to be fair and transparent.  And so we want to see that going forward.

My last point, I guess, is on budgets.  I hear the intervenors tell me that they are incapable of doing a budget, or it would be fraught with mistakes or whatever.

I look across the table.  I see the experienced people that are sitting here.  You guys do a lot of hearings, a lot more than the one or two that I do every few years, and I cannot believe that you cannot come with a budget that would be reasonable most of the time.

If there's exceptions to the rule and additional issues that arise, I don't understand why that can't be dealt with.  Because as a utility, I have to put in a budget of what I think you're going to spend, but if I don't have any idea of what you're going to spend, then I'd really have a gap in my budget too, as well.

So it's a dual purpose, I think, that's sitting there.  And maybe for less experienced of the intervenors, there's going to be challenges in putting that together, but for the ones who are here on a normal, regular basis, it's kind of hard to imagine they can't come up with a good ballpark estimate of what a budget might be for a typical rate case.

MR. ROSENBERG:  Patrick, just to test a bit one of your comments, and you've said it and others have said it from the utilities, including Alan sitting right beside you that -- Alan Mark from EDA -- that you're not saying you don't like the intervenor process; you're saying there may be ways to get it working more efficiently.

So obviously that's a politic thing to say with the group that's here, but there's economists who will say and business owners who say that competition makes us better.

And from the utility perspective, why is it important for you to have the intervenors there to play a robust role?  Is it because it makes you better?  It's better in the public interest?  All of the above?  None of the above?  Something else?

MR. HOEY:  I think it's all of the above.  I mean, I really do think, you know, this isn't -- although with Hydro Ottawa, this isn't my first utility.  I've gone around a few, and --


MR. ROSENBERG:  You've been around too. 

MR. HOEY:  Yes, I've been around four now.  And I honestly believe that, from time to time, there are -- the process is good for keeping the utility in line as to what the expectations are.  We work under a compact that we think that all our reasonably incurred costs will be covered, but sometimes we lose our focus and it's good to have an intervenor process that keeps that in mind of what that focus should be.

At the same time, though, we have to give up certain things to customers as well.  And sometimes when you give up money, the customers don't see the consequence of that ultimately.  They see a lower bill, but they may see less service or less reliable service, because there just isn't enough money in the pot.

So it's supposed to be a fair and balanced process all the way around.  It's not supposed to tilt one way or the other, and I think that having a transparent and open process helps to ensure to everyone to understand that there is a trust of, that it was an open and transparent process, and that the decision, the ultimate decision that the Board comes to, is just and reasonable, and it works all the way around.

MR. ROSENBERG:  I'm going to go to Jay, but before I do, Alan, do you have any comments?  Alan Mark from the EDA.

MR. MARK:  I would just add that intervenors certainly can add value in very specific ways, but I think it's important for the process overall for it to have legitimacy and acceptance by the public, because ultimately the public has to have confidence that the results being produced here are reasonable, that you have to have a process which effectively permits input from those who have interests at stake, and they can be all manner of interests, just like all manner of interests are represented by the spectrum of intervenors that we typically get.

MR. ROSENBERG:  Thank you.

Jay, it's over to you.  Introduce yourself, yes.

MR. SHEPHERD:  Jay Shepherd, the School Energy Coalition.  I have comments on two things.  The first is, there was some discussion earlier about substantial interest and the criteria for intervenor status, and I just want to sort of talk about the Emperor and what clothes he is wearing.  Ninety-nine percent of the time everybody in this room would agree that party X should be an intervenor in proceeding Y.  There would be no disagreement at all.

The organizations that normally ask for intervenor status have long track records, and nobody is going to doubt, for example, that CCC represents consumers.  Nobody doubts that.  That's not an issue.

So I think we have to focus on that issue, on the issue of intervenor status.  I think we have to focus on the exceptional cases where there is an issue, because so much of the time there simply isn't.  So that's number one.

Number two -- and may be longer -- is budgets and caps.  And budgets and caps are quite different.  Caps are essentially top-down.  They're saying, Here's a number.  Live within it.

And -- but the thing about caps -- and we see this in the policy discussions, because we live under caps now in most policy discussions, right?  And in the policy discussions what we find is that they're asymmetrical.  If you spend less time on a particular proceeding than the allowed number, that's what you get, the lower amount.

And indeed, we don't have time -- we don't want to expand our work to get to our 30 hours, because we're busy.  So if we only have 20 hours of work to do, that's what we spend.  So that ten hours we just don't get.  Well, that's fine.  We didn't work it.

But then the next time there is a policy discussion and it's 30 hours, we have to spend 50, because the work requires that much time, and so when we do that, it's not, Oh, we can get that ten from the other one.  No, no, no, we still get 30, but we write off the other 20.

So that asymmetry is okay in policy discussions because, frankly, they're a little bit more predictable.  Even though on a pretty regular basis we have situations where we have to write off excess time, because there was more work that had to be done than the time allotted.  RRFE is a good example.  Regulatory framework, I've probably written 200 hours off in the last year.

But if you applied that then to adjudicative processes, then the asymmetry would become a big problem, because, yes, you can predict what the average number of hours to be spent on a mid-sized utilities rate case will be.  And you can predict it with reasonable accuracy.  But what you can't do is say that prediction will apply to each one.  It will apply to the average.  And that's not fair to the intervenor groups.

So that -- budgets is -- I have two comments on budgets, which is a bottom-up approach, right?  You say, Okay.  How much is it going to cost to do this?  My first comment is -- and I think we all have to consider this.  How is that different from doing cost awards in advance?

If there is something different from doing cost awards in advance, then great, let's pursue it.  But frankly, all I see is that you're doing exactly the same process as a cost award, deciding what work has to be done and how much time has to be spent on it, except you don't have any of the facts yet.  And so how is that easier for the Board?  How is that going to help the Board in any way?  I don't think it is.

My second comment on this is, I prepare budgets for every case anyway.  I have to.  I do a budget every year of all the cases we expect during the year.  It's a spreadsheet that's like, I don't know how many lines long, month by month, but it's for a different purpose.  It's for resource allocation.  We have only limited resources, and so we have to make sure we will have enough people at a given time to do the work that we expect to be there.  And we have to adjust our priorities, et cetera, to accommodate that, and then each time we go into a proceeding we have to look at, what did we predict, what do we predict now that we've seen the evidence, are we still going to be able to do it?  It's about resources, though; it's not about dollars, it's about resources.  Do we have the guns?

And the result of that, of course, is that because you're doing it for resources you're assuming the worst, you have to assume the worst in budgeting, that kind of budgeting, you have to make sure you have the resources available, and so we almost always come in under the budget, because if we didn't on a regular basis we would be screwed.

So, I mean, doing budgets to me is easy.  It's just, my budgets are going to generally be higher than what it actually will end up charging.

MR. ROSENBERG:  Thanks, Jay.

We're going to go to the phones in a minute.  I just have a couple of follow-up questions for you, Jay, to understand.  You left the 1 percent issue that 99 percent are valid, so just take your hypothetical that nine out of ten or 99 out of 100 intervenors, nobody would disagree.

What do you do about the 1 percent?  There has been -- Peter Thompson and Doug Cunningham have said it's not broke, don't fix it.  Legal terms, it's, Board, don't fetter your discretion through some process.  Deal with each intervenor application on its merits.

What's your solution for the 1 percent?

MR. SHEPHERD:  We were actually a party to one of those 1 percent when there were two organizations representing Schools in 2003, and the Board fashioned a solution.  It wasn't very nice to us.  We got whacked pretty hard.  But it fixed the problem real fast, and it was a solution that was suitable for that particular problem.

And so I agree with Peter, I agree with Doug, that the Board should deal with those situations when they arise based on what the appropriate solution is at that time.  It shouldn't try to fashion a set of rules for a bunch of things that might happen sometime.  You don't actually know what's going to happen anyway.

MR. ROSENBERG:  And the second point was -- reminded me of stock-picker analysis, that some stocks will go up and down, but it's pretty hard over the long-term to beat the average in the market, so just buy indexes, or whatever you're going to do, just play to the average of the market.

The nub of your analysis was it's hard for you in any particular case to budget correctly, because individual cases have externalities or drivers, take you off the mean, but over the average you're pretty close, so how can the Board help?  Or do I have that wrong?

MR. SHEPHERD:  No, sorry, the two -- I obviously expressed myself poorly.  When it comes to caps --


MR. ROSENBERG:  I get the asymmetry.

MR. SHEPHERD:  -- what you're applying is the average.

MR. ROSENBERG:  Right.

MR. SHEPHERD:  And so it's always going to be wrong in one direction or the other.  In budgeting, see, the type of budgeting I do, I budget for the worst case anyway.  I have to.  And so generally speaking, it's going to be either a little below my budget or a lot below my budget, depending on what actually transpires.

And I think that if you ask intervenors to do budgets in advance of a case, they're going to have to assume the worst.  They're going to have to assume an oral hearing, and they're going to have to assume that there will be problems in the IRs and stuff like that, because sometimes that happens, and if they're stuck with that cap, they have to do that.

MR. ROSENBERG:  On the phones, over to the moderator.  Is there anybody on the phone that wishes to become involved and ask some questions or put a comment forward?

THE MODERATOR:  Once again, please press star 1 for any questions or comments at this time.  A question from David Poch.  Please go ahead.  Your line is now open.

MR. ROSENBERG:  David, the phone is yours.

MR. POCH:  Can you hear me?

THE MODERATOR:  Please go ahead, sir.  We can hear you now.

MR. POCH:  Okay.  Thank you.

MR. ROSENBERG:  So introduce yourself and your organization, David.

MR. POCH:  Sure.  David Poch.  I typically represent the Green Energy Coalition before the Board, and for those of you who aren't familiar with us, its membership has changed over the years, but it's generally four of the larger environmental groups and we tend to intervene on matters where there's conservation issues or major supply expansion issues.  I've been practicing before the Board -- I'm another one of the old-timers with the gray hairs, although I don't have many of those left.  I was there for -- during the Intervenor Funding Project Act years.  And if my memory serves, it wasn't -- it wasn't even a substitute for the cost process, because you still at the end of the day had to go through the cost process.

It was simply a way of getting past the problem that some groups couldn't take the risk of costs going in.  And it was a very cumbersome, resource-intensive process, and I just hate to see more bureaucracy layered on here, which may, in fact, end up costing as much as you could possibly save in regulatory costs.

A couple of other general points.

I think it may have been said, but I think it's worth stressing that this is -- Ken, you said it's not a list between parties, but the reality is it is an adversarial process and the utilities have tremendous expertise and numbers of staff to bring to bear.  And I'm not saying they shouldn't, but I think it's appropriate that there be adequate scrutiny.  And if that means there has to be a bit of duplication tolerated, even if it's 5 percent of the interrogatories are duplicated and the utility has to publish a page that says:  See response to such and such, I think that's a price that's probably worth paying to ensure a good testing before the Board.

I mean, keep -– you know, people have been comparing the utility regulatory costs with the intervenor regulatory costs or the Board's regulatory costs with the intervenor regulatory costs.  I think the more interesting comparison is the stakes at play.  We're talking about billions of dollars of public policy decisions being made in these processes, and what are we talking about wasting?  Tens of thousands.

So I think it's appropriate to err on the side of a good, good, thorough testing.  And there's going to be some slight inefficiencies, but I think that's a price worth paying, rather than missing the opportunity to trim perhaps hundreds of thousands or millions of dollars that could be saved.  Thanks.

MR. ROSENBERG:  Thanks, David.  Any questions of David while he is on the line?  Nobody?

Anybody else on -- we have a half an hour left, so is there anybody else on the phone who wants to speak?  I have Michael Janigan and Richard Stephenson on my list as the next speakers.  Anybody else on the air?  And I also have Alan Mark as a speaker.  Okay.  I have John as well.  Anybody else on the air?

THE MODERATOR:  No further questions at this time, sir. 

MR. ROSENBERG:  Thank you.  Well, if Alan has to go, I'll turn it over to Alan, then Michael, Richard and John. 

MR. MARK:  Alan Mark for the EDA.  And I'm glad we're having a discussion about concepts like caps and budgets, and I personally think budgets is a better way to attack it than caps.

I just want to say, Jay, I think the additional perspective that we would bring to the budget issue, it's not just a question of your ability to predict.  And I understand the vagaries associated with that and the risks it creates for you, but fundamentally from our point of view it's also about an opportunity to see what issues you're interested in, what resources are proposed to be devoted to that, and look at it from that point of view and ask:  Is that budget reasonable for this sort of issue in this case?

You may decide at the end of the day to spend more money on an issue, but the question is:  Should the ratepayer and should we have a process where, overall, it's more efficient to assign values to those tasks in advance and live with them?

MR. SHEPHERD:  Can I respond to that?

MR. ROSENBERG:  Sure.  And you have to say who you are, Jay. 

MR. SHEPHERD:  Oh, sorry, Jay Shepherd, School Energy Coalition.

I don't budget based on issues unless there's some obvious thing that has to be addressed.  OPG just filed an application and they have the Niagara tunnel in there.  Well, I know I'm going to have a little mini-budget for the Niagara tunnel.

But generally speaking, the evidence tells us what the issues are.  We don't come in saying we're going to look for these issues.  We let the evidence tell us.

So to do a budget on that, if I did that and gave it to my clients, they would say:  How could you possibly do this?  You're making this up.  You don't know this yet. 

MR. MARK:  And I do have to apologize and say I find similar --


MR. ROSENBERG:  Alan Mark.

MR. MARK:  Similarly to Patrick, I find it --


MR. ROSENBERG:  Just one sec, Alan.  The court reporter needs to know who you are.

MR. MARK:  Alan Mark for the EDA.

I just find it difficult to accept that that after all these years it's not possible for intervenors to put together a meaningful work plan at a point in the process where it will still be useful from a cost planning point of view.

You know, you typically know what are the issues that are going to be of interest to you, and we can have discussions about at what points various things happen, but I just don't think it's acceptable to say that you never have enough insight to what is implicated in a proposed proceeding to undertake a process whereby a work plan and budget could be scrutinized in a meaningful way at a meaningful time. 

MR. SHEPHERD:  I do a budget by tasks and functions --


MR. ROSENBERG:  That's Jay Shepherd.

MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.

I can predict after a quick look at the application roughly how much it's going to take, how much time it's going to take to review the application, how much time it's going to take to do IRs, et cetera, et cetera.  In fact, I have to do that because I need to know what resources to have available.

But it's rarely the case that I'll tell you at the front end:  And by the way, half of this time is going to be spent on the capital plan.  I have no idea. 

MR. ROSENBERG:  Thanks.  I have to -- I have four or five speakers and I'll go through the list and that will probably get us to 4:30.  We can go into overtime, if need be.

I have Michael Janigan, Richard, Paula at the mic, and IGUA.  So I have four speakers identified, which we certainly will get in before we finish.

Michael, over to you.  And identify who you are and your organization. 

MR. JANIGAN:  Michael Janigan with the Vulnerable Energy Consumers Coalition.

I'm not going to go through the list of issues and items run that have been run through particularly by Peter and Julie and give my also seal of approval on each one of them.  I thought that that was -- that both of them gave a very adequate summary of the main interests of intervenors in the process and the approach that we think the Board should be taking to this.

And this is, as someone said earlier, an adjunct to the RRFE framework.  It's something which involves a rather comprehensive look at the structures that govern regulation of electricity.  And it's something in which the Board has to ask whether or not the process is -- has been achieving objectives and it has to do it on an evidence-based -- on an evidence basis, rather than simply asking the question of what's bugging you.

And I think it's been fairly conclusively proved that the process is working well.  The question is whether or not we wish to go further and what would occur in the event that we implemented changes that might impact the capabilities of intervenors to continue the success of the program.

One issue that hasn't been brought up previously, and I think it's been brought under the rubric of transparency, involves the willingness of some parties to try to interpolate between the client intervenor organization and their counsel and consultants.

In VECC's view, provided that an intervention is being done responsibly, how an intervenor chooses to advance their interest is up to them.  And the instructions that they give counsel on how to proceed with that intervention is primarily and -- well, is totally, in fact, a matter of record between counsel and the intervenor.

And until there is some sort of evidence that there has been -- that the intervention is pursuing interests that are inimical to the intervenor that has placed their trust in that counsel and consultants, this should not be a matter where we -- the Board is interpolating themselves and asking for, in effect, the instructions between a client and counsel.

MR. ROSENBERG:  Thank you.  Richard, you're next.

MR. STEPHENSON:  Thank you.  It's Richard Stephenson.  I'm counsel for the Power Workers' Union.  I want to come back to a couple of points that Alan Mark raised earlier.  One was about the fact that the costs that we're talking about here aren't just the costs of the intervenors.  It's also, he mentioned, the costs that the LDCs incur in dealing with the intervenors.

And the second point that he talked about a little bit was about the role of Board counsel -- or Board Staff, and other people have raised that issue.  And I'd just go one step farther than Alan does, that really, the costs that we're talking about here is not two parts.  It's actually three parts.  It's the intervenors, the LDCs, and the Board; that is, the Board Staff and other Board apparatus involved.  It's the aggregate of those three costs that is really the issue.

And so that takes me to my next point, which is, you know, what is the objective of this exercise?  Is the objective of the exercise that there is a perception that the aggregate costs are just too high and they must be reduced come hell or high water?  Is the presumption of the aggregate costs are -- whether they're too high or not, we're not getting good enough value for money?

And I actually think both of those two questions are the wrong question to ask.  It seems to me the right question to ask is, is the Board -- does the Board think -- does the Board perceive that it's getting enough assistance from this process to discharge the function that it has to discharge?

And maybe the answer to that is yes, and maybe the answer to that is no, and maybe the answer is they should be spending more money on this process, maybe in a different combination of those three buckets.

But I just think it's wrong to start with a presupposition that the Board is getting enough help.  I'm not sure that it is, because, among other things, I'm not sure that it is correct to say that the public interest is represented by the sum of the intervenors.  I simply do not accept that as being an accurate assessment.  For one thing, the LDCs perform part of the public interest as well.

But let me come back to another thing, and that is simply this.  I actually think that you're not going to deal -- create a lot of savings on this intervenor thing unless and until you decide the question of, what is the role of the intervenor.  And one possible solution to that -- and this may be a Phase 2 issue -- is the issue of, you know, what is the proper role of Board Staff, and if Board Staff is going to have a role sort of like it had in prior times, where it is an aggressive primary adversary of the LDC, it may well be that the aggregate role for all of the intervenors is much, much less, simply because Board Staff will do all of the heavy lifting, and then intervenors are coming for clean-up, and the Board might well be able to say to them quite legitimately, Your role here is quite minor, and there's not going to be a lot of budget for you, so do what you can.

But it seems to me talking about these issues -- absent something like that, talking about these issues are not really going to be dealing with the big money.

The last thing I would simply say -- and I echo Mr. Shepherd in part on this one, where -- you know, if there are some problematic players in the system or if some of the players behave inappropriately from time to time, the Board can and should deal with it and deal with it aggressively.

But, you know, where I look at this, it seems to me is, what we're talking about here is some kind of a systemic reform, and I say, you know, don't look for systemic solutions to ad hoc problems, and similarly, don't look for ad hoc solutions to systemic problems.

But figure -- I think the real question is, are the problems that we are talking about here systemic problems or are they ad hoc problems?  With respect to the question of what should Board Staff be doing and what should intervenors be doing, I concur; that's a systemic issue.  But, you know, are some intervenors behaving badly is not a systemic issue.

MR. ROSENBERG:  Thanks, very helpful.

In the interests of time I'll keep it short, but do you have any view on the outcome -- the answer to your question about the role of the Board Staff?  You've made it a central -- not the central, but a central focus to your comments.

Do you have an outcome that you think is the optimal?

MR. STEPHENSON:  I happen to think -- I'm fond of the model where Board Staff is the primary antagonist of the LDC.  I am mindful of the fact that the aggregate cost of that model might be higher than the one we have now, because it would almost certainly involve a lot more resources on Board Staff.

I'm not pretending for a second that it's cheaper.  In fact, I accept that it may well be more expensive.  I just think it's a better systemic solution.

MR. ROSENBERG:  Thank you.  Paula is next.  Again, identify yourself and your organization.

MS. ZARNETT:  Thank you.  Paula Zarnett, representing CFIB.  A couple of comments.  The reason that I came and sat down here was primarily about the issue of budget, and there have been a lot of comments about the ability to prepare budgets and the degree to which they're good budgets and so on.

The piece I think that's missing is that if intervenors were required or able or whatever to prepare budgets, what status would that budget then have when you come to the end and the cost award is being made?

So the question is, is that pre-approval to spend up to X, is it then subject to total review at the end, so that the intervenor continues to remain at risk, is it a self -- a voluntary cap assumed by the intervenor, or what exactly is it, when you come to the end of the proceeding, and I think that some -- once we get past the issue of resolving whether a budget is desirable, the second question perhaps is, what are we going to do with the budgets, or perhaps, if we decide first we can't do anything with the budgets, then we should give up the upfront question.

MR. ROSENBERG:  Very helpful.  Do you have any thoughts about what we should do with the budgets?

MS. ZARNETT:  After having listened to the comments of those who spend a lot more time intervening than I ever have, I would for sure say that no one should have to do their budget until they've had a chance to review the application, and certainly not without that, and if they're asked to do a budget, it should be strictly a benchmark, and should not be a self-imposed cap on the funding that's requested later.

MR. ROSENBERG:  Lawyers talk about, it shouldn't be a straitjacket.

MS. ZARNETT:  Okay.

MR. ROSENBERG:  Thank you very much.  I have two left, the Landowners and IGUA.  Landowners, and then we'll finish with IGUA and see if there's anybody after that.

MR. GOUDY:  In my --


MR. ROSENBERG:  Identify yourself.

MR. GOUDY:  Sorry, John Goudy for GAPLO and LCSA.  In my comments before I had suggested that, although landowners are certainly affected by intervenor status and costs, this didn't seem to me to be a consultation about landowner involvement.  It's really -- and the discussion has borne that out.  It's really about utilities and ratepayers or other consumer groups.  And I think the Board's focus for Phase 2 is also indicative of that.

And the assumption that I have or -- and I think that many parties would have is that the basic complaint underlying the review is that maybe utilities feel that they're paying too much out in intervenor costs.  And so we could assume that's the genesis for this process.

And I would like to throw out another possibility, which I find to be much less desirable from the landowner perspective and the intervenor perspective in general, and that's that, for anyone in the room that's familiar with the National Energy Board process, the timing of this consultation coincides with changes to the National Energy Board process, both in terms of intervenor status and cost recovery.

So until recently, the National Energy Board had virtually no cost recovery for intervenors, and very recently introduced a participant funding program.  And up until recently, the National Energy Board had very little formality in its intervenor application process.  And it's very recently introduced a much more in-depth application process for intervenors, which from the landowner perspective is a nuisance, but I think has sent the signal to people that it's a move to restrict the number of intervenors in any given application.

So I won't go into much detail on it.  If you're not familiar with the process, then I'd suggest you take a look at it.

On behalf of the landowners, I would say this is not a solution.  It's not something that the OEB should look into.  It really, the National Energy Board, both from the intervenor status process and the cost process, sets up a situation where intervenors are expected to have taken positions on an application and to have taken positions on individual issues before the process has even started, and before they know whether they will be granted funding for a process.

I throw that out as another possible genesis for this process, and again, on behalf of landowners I would be urging the OEB to avoid going down that road. 

MR. ROSENBERG:  I will turn it over to IGUA.  I will go to the phone one last time after IGUA, just in case there's somebody who has something to say, and then we'll have closing remarks and hopefully we'll done within five to 10 minutes at most.

MS. RAHBAR:  Thank you.  Shahrzad Rahbar, Industrial Gas Users Association.

My comments are a bit out of the left field.  As a very specialized intervenor, we sometimes have issues of our own that the utilities have not tabled as part of an application.

We find the current system is, shall I say, very cumbersome in assisting us to deal with these issues.  We've attempted to embed our issues in regulatory hearings that vaguely allowed them, and they get stonewalled and the processes carry on for years -- and I'm not exaggerating -- for years before we see any results, to the extent that, like anybody else, we do our own risk analysis and decide it's not worth the effort.

So our case isn't that we don't have specific issues that we would like dealt with; we don't have the resources to bring an application.  We're not a utility.  We can't even bring an application.

We would find it phenomenally useful if there was some capacity within the Board for us to be able to table issues like that and have them picked up.  I know it's a bit of a left field and it's not defence, but honestly, it's an issue for us and we've encountered it more than once.

If anyone has an out on that or if we can use this review as a way to address that, I would be hugely grateful. 

MR. ROSENBERG:  Thank you for that.  I would like to just go to the moderator now to see if there's anybody on the phone lines who has any comment before we close off.  So, moderator?

THE MODERATOR:  Thank you.  Once again, please press star 1 at this time for any questions or comments.

We have no questions at this time, sir. 
Closing Remarks by Mr. Rosenberg:

MR. ROSENBERG:  Well, thank you.  Well, like Air Canada, which is always on time, hopefully we'll finish on time.  It's 4:30, almost 4:30.

I want to thank you for your participation in this process.  I think there has been a very good discussion about substantive issues, emotional issues, questions of why we're here, where we're going, and you've, I believe, provided the Board Staff with some good thoughts to carry forward.

When I started this, I said I didn't know where it was going.  There is no exit agenda to come back to you today and say:  This is the next step the Board Staff will consider and get back to you.  I'm going to see if Board Staff have any final comments.  I see the answer is no.

This has been very helpful.  Before I terminate today, is there anything anybody else wishes to say before we go?  Yes, Doug?

MR. CUNNINGHAM:  With respect to Phase 2, there is an indication, I guess, the Board wants our views on whether other models should be explored; right?  I don't know if the Board or Board Staff is intending to put together, like, a general information package on those other models or the participants are going to be expected to basically go out and do their own research to find out what these other models are.

MR. ROSENBERG:  I don't have any idea.  We'll see if there is anything Board Staff can do or whether they're going to get back to you.

So is there anything today?  I think that Board Staff is going to get back to people after today.  It really is a question of processing what you said and thinking about it.

Yes, Dwayne?

MR. QUINN:  Sorry, Dwayne Quinn for FRPO.

I thought -- and I've got the letter in front of me –- that there will be further comments expected from the interested parties by next Wednesday, Wednesday, October 16th.  Has that changed from the original letter?

MR. ROSENBERG:  I don't believe anything has changed, no.  And I'm looking at Board Staff.  Has anything changed?  No?

MR. QUINN:  So you're looking for further written submissions by next Wednesday, still?


MR. ROSENBERG:  Well, it's not me.  It's --


MR. QUINN:  No, I mean the Board Staff is looking for additional written submissions by next Wednesday, still?

MR. ROSENBERG:  Yes.

MR. QUINN:  Okay.  Thank you.  The Board's looking for further comments.  I thought that was a process step that we should be aware of.

MR. ROSENBERG:  Any other comments or questions?  We're done, and it's 4:30.  Thank you very much for your participation.

--- Whereupon the conference concluded at 4:30 p.m.
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