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Background

On March 20, 2013, Onit Energy Ltd. (“Onit Energy”) filed applications with the Ontario Energy Board under section 60 of the Ontario Energy Board Act, 1998, (the “Act”) to renew its electricity retailer licence and under section 50 of the Act to renew its gas marketer licence.  The Board assigned the applications file numbers EB-2013-0076 and EB-2013-0077, respectively.

Board Staff sent letters requesting information to complete the applications on April 12, 2013 and again on June 6, 2013.  Onit Energy filed information to complete its applications on July 10, 2013.

The Board issued a Notice of Application and Written Hearing for the two applications on August 2, 2013, setting out the dates for the filing of interrogatories and submissions.  Board Staff filed interrogatories on August 23, 2013.  Interrogatory responses from the applicant were due on September 13, 2013, and submissions from interested parties were due on October 4, 2013. Onit Energy responded to Board Staff interrogatories on September 24, 2013.  On September 26, 2013, Board Staff filed a letter requesting an extension of time until October 16, 2013 to make submissions to the Board and also requested that Onit Energy’s reply submission be filed within two weeks of Board Staff’s submission being filed.
On September 27, 2013, the Board issued Procedural Order No. 1 granting the request of Board Staff to allow sufficient time for the completion and filing of a submission from Board Staff, and a reply submission from the applicant.  

Board Staff Submission 

Section 2(1) of Ontario Regulation 90/99 made under the Act requires that an applicant meet certain criteria before it can be issued a retailer or marketer licence.  The section provides, in part, as follows:

2 (1)
An applicant for the issuance or renewal of a licence that allows for 



the retailing of electricity or the marketing of gas to low-volume 



consumers must meet all of the followings requirements:

1. Having regard to the financial position of the applicant, the applicant can reasonably be expected to be financially responsible in the conduct of business.
2. The past conduct of the applicant affords reasonable grounds for belief that the applicant will carry on business in accordance with law and with integrity and honesty.

3. If the applicant is a corporation, the past conduct of its officers and directors affords reasonable grounds for belief that its business will be carried on in accordance with law and with integrity and honesty.

4. The applicant is not carrying on activities that are, or will be, if the applicant is licensed, in contravention of the Act or the regulations or the codes, orders, or rules issued or made by the Board.

Board Staff’s submission with respect to the above listed requirements is set out below.

Financial Position
The financial statements provided by Onit Energy in support of its applications indicate that the company has been incurring losses since 2009.  Board Staff sought an explanation of the applicant’s financial position and information on how Onit Energy was intending to finance its operations going forward.  In its response, Onit Energy stated that the ongoing losses reflect the very small number of active customers Onit Energy has at this time and that the bulk of the losses in the past financial year stems from non-recurring expenses the company withstood this year.  Onit Energy has indicated that it will operate at a small loss ($10,000 this year) until it achieves a customer level of about 500 customers.  Onit Energy has stated that the business’ owners shall cover any cash losses from their personal resources, as they have been doing to date, until the business achieves breakeven.
It is Board Staff’s submission that the financial information presented by Onit Energy does not provide significant confidence in the long term viability of the business.   However, the business owners appear to be committed to growing the business.  Board Staff submits that Onit Energy be given licences with a shorter term than is the norm, i.e. for two years instead of five.  This will provide the company with an opportunity to demonstrate its commitment to develop and establish a profitable business.
Conduct
Electricity retailers and gas marketers are required to comply with the Act, the Energy Consumer Protection Act, 2010 (the “ECPA”), regulations under those acts, and the Board’s regulatory instruments that apply to their licensed business functions.  Board Staff notes that Onit Energy was ordered to pay an administrative penalty in July 2012 as the Board found that Onit Energy had contravened certain sections of the ECPA.  

In Board Staff’s view, the past conduct of the applicant raises a concern in relation to applicant’s ability to carry on business in accordance with its legal and regulatory obligations.  Board Staff submits that a renewal of the licences for a shorter than normal term will provide Onit Energy with an opportunity to demonstrate its success in complying with the legal and regulatory requirements.
In response to Board Staff Interrogatory No. 4, which requested a description of Onit Energy’s plan to ensure compliance with its legal and regulatory obligations (including details of changes to policies, processes and procedures in place or to be put in place to ensure compliance), the applicant has stated:
“Onit has increased its professional vigilance in terms of its regulatory framework as it and its stakeholders have recently decided to apply for license renewal and make a concerted effort to grow Onit and generate profit.  Onit’s transgressions historically are best explained by virtue of the lack of professional commitment and attention that had been directed to operating the business before the renewal application as its owners had in fact been considering shuttering the business entirely.  The business’ owners have stepped up their diligence and effort to ensure the business is compliant with all rules and regulations because they are committed now to growing ONIT into a small but profitable energy retailer.  Specifically, the Chairman and CEO and the President now review the marketing and promotional materials (i.e. the web site) once a month to ensure compliance with all current regulations.”
Despite Onit Energy’s stated improved effort to ensure compliance with all rules and regulations, it continues to demonstrate a lack of knowledge of those rules.  For example, in response to Board Staff Interrogatory No. 1(b), which queried what sales channels Onit Energy intends to use to retail electricity and market gas, the applicant stated:

“Upon the renewal of its license, online, Onit intends to purchase online advertising from Google and optimize its website for energy related searches.  We also plan to engage an outgoing call centre sales team to pursue sales via telephone.”

The ECPA does not allow telephone sales.  Section 12 (2) of the ECPA requires a supplier to ensure the consumer provides prescribed acknowledgments if the supplier enters into a contract with the consumer.  Section 10 of Ontario Regulation 389/10 made under the ECPA sets out only three ways in which acknowledgement of receipt of a contract can be received: in person, over the internet, or by mail.
Board Staff submits that Onit Energy must ensure that it has a comprehensive and accurate understanding of all applicable legal and regulatory requirements for gas marketing and electricity retailing to low-volume consumers in Ontario.  Board Staff reiterates its submission that renewal of the licence for a shorter term of two years will provide Onit Energy with an opportunity to demonstrate the necessary compliance with the legal and regulatory requirements.
All of which is respectfully submitted.
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