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Thursday, January 23, 2014

--- On commencing at 9:33 a.m.

MS. CHAPLIN:  Please be seated.  Good morning, everyone.  The Board is sitting today in the matter of application EB-2013-0234 submitted by Toronto Hydro Electric System Limited, seeking an order pursuant to section 29 of the Ontario Energy Board Act, that the Board refrain from regulating the terms, conditions and rates for the attachment of wireless telecommunications devices to Toronto Hydro's utility poles.

My name's Cynthia Chaplin.  I'll be the presiding member, and joining me on the Panel are Christine Long and Cathy Spoel.

May I take appearances, please?
Appearances:

MR. WARREN:  Good morning, Madam Chair.  It's Robert Warren appearing as counsel for the applicant.  To my left is my partner Niki Iatrou.  To my right is Rob Barrass from Toronto Hydro-Electric System Limited.

MR. JANIGAN:  Good morning, Madam Chair.  Michael Janigan on behalf of the Vulnerable Energy Consumers Coalition.

MR. MARK:  Good morning.  Alan Mark on behalf of the Electricity Distributors Association.  I will be joined this morning by Afreen Khan of the EDA.

MR. MACINTOSH:  Good morning.  David MacIntosh for Energy Probe, and with me this morning is Dr. Larry Schwartz, economic consultant to Energy Probe.

MR. RUBENSTEIN:  Good morning, Panel.  My name is Mark Rubenstein, counsel to the School Energy Coalition.

MS. GIRVAN:  Good morning.  Julie Girvan on behalf of Consumers Council of Canada.

MR. BOLDT:  It's John Boldt from Hydro One.  I'm just observing today.

MS. CHAPLIN:  Certainly.  Thank you.

MS. SEBALJ:  And Kristi Sebalj, Counsel for Board Staff, and with me are Michael Bell, the case manager, and David Brown, who is assisting with this matter.
Procedural Matters:

MS. CHAPLIN:  Thank you.

So the Board held an issues conference on January 13th, and on January 20th Toronto Hydro filed a letter with two lists of issues.  One list of issues is agreed amongst the parties and the other list identifies two issues which are in dispute.  So we're sitting today to hear submissions on the disputed issues.

However, before we do that, we would like Toronto Hydro to present the list of agreed issues and provide some explanation of each issue.

Before we begin that, are there any other matters that we're covering today, or need to be brought to our attention?  No?  Okay.

So, Mr. Warren, we have the list of agreed issues so perhaps you can take us through that and provide us with some explanation of the issues, including how it relates -- they relate to the question of forbearance and whether the parties expect the Board to make an explicit finding on the issues.
PRESENTATION OF AGREED-UPON ISSUES LIST
Submissions by MR. Warren:

MR. WARREN:  Madam Chair, section 29 of the act requires the Board to make a determination as a matter of fact whether there is competition sufficient to protect the public interest, and if so, to refrain in whole or in part from regulating that service.  And I'm going to refer to the term "service" although there are other things in section 29.  The service in question is the attachment of wireless telecommunication devices to Toronto Hydro's poles.

In order to arrive at, in a sense, the fulcrum, the factual determination as to the issue of competition, the first step is defining what the relevant market is, and in this case that requires an analysis of what the technological market is, what are wireless attachments, and more broadly, what's the wireless community, if you wish, or ecosystem that it addresses.  That's the first step.  That's a technological analysis, a factual technological analysis.

So the first three issues on the agreed-upon Issues List are grouped under the heading "Technology."

I should say by way of preface that, to my knowledge, this is the first occasion on which experts retained by the applicant and by Board Staff participated in the issues conference and contributed to the definition of the issues and to the agreement which we arrived at.

So the technological expert retained by my client, Dr. Charles Jackson, was in the room with Nordicity, the experts retained by Board Staff, to help us understand what the technological issues were.

So the first three issues are an attempt to focus for the Board what the technological market is, what's the current and future state of modern wireless networks, and then to what extent do the components of that depend on pole access for part or all of the service.  Are there, then, to be siting alternatives?  And for each of those elements, what are the technological alternatives?  And then thirdly, looking into the future, is it likely to change, because as the Board is aware, section 29 addresses the question:  Is there now or is there likely to be competition?  So there has to be a forward perspective to what these wireless markets are.

Now, you are now -- I am now at the absolute outer edge of my grasp of the technology of these markets.  But what I can say is that the experts and all the parties have agreed that these are the relevant issues to address in arriving at an understanding of what the relevant market is technologically.

We then move in the second tranche of the issues to the competition questions.  And the framework for this was developed again with experts in the room.  On our side, Dr. Jeff Church, a well-known expert in the competition field, and on -- the Board Staff's experts, particularly Dr. Van Audenrode, were in the room and helped us define what the relevant competition issues are.

And I can say that the framework, the analytical framework which is embodied in the Questions 4 through 7 is the analytical framework for competition issues for anti-trust markets that has been adopted by the Competition Bureau, by the Competition Tribunal, and by the courts in this country at all levels.  These are the questions they go through.
"What is the relevant product market?"

That's 4(a).
"What's the relevant geographic market?"

There is then a question of whether or not the -- what's the relevant downstream market to which pole attachments are an input?  The relevant downstream market is all of us in this room use wireless telecommunications devices, whether phones or tablets or whatever.  You need to define what that market is.

And then Question 6:  Does my client have market power in the provision of pole access?  And if so, what effects that would have on the relevant upstream and downstream markets.

So Questions 4 through 7 are the components of the classic analysis, a widely accepted analysis of competition markets.

And I should say in passing, as I'm sure Ms. Chaplin is aware, that this is the analytical framework which the Board used in the NGEIR decision.  So it has been used and accepted by this Board.

So those are the technology and competition issues.

I will defer to Mr. MacIntosh for an explanation of Question 8.  We don't challenge -- we agree that Question 8 will be on the Issues List, although Mr. MacIntosh can provide an explanation as to why he believes it should be there.

Questions -- we then move to the third --


MS. CHAPLIN:  Sorry, if you wouldn't mind, Mr. Warren, maybe we'll hear on that one right now in the context of the others.  Mr. MacIntosh?

MR. MACINTOSH:  Madam Chair, Issue 8 on the agreed Issues List refers to the essential facilities doctrine.

Energy Probe feels that this issue raises several matters that are quite important to the current proceeding and have significant implications for future cases coming before the Board.  While the Board has referred to essential facility in at least one previous decision -- that being RP-2003-0249, known as the CCTA proceeding -- it is far from clear that the Board adopted or even intended to adopt either the U.S. essential facilities doctrine or the broader perspective of U.S. anti-trust matters.  And so the parties would be free if this was on the Issues List to explore that through interrogatories.

MS. CHAPLIN:  Thank you, Mr. MacIntosh.

Okay.  Mr. Warren, why don't you continue?

MR. WARREN:  The third tranche are questions which might be broadly defined under the -- sorry, captured under the rubric of --


MS. CHAPLIN:  Sorry, I think your mic is still on, maybe, Mr. MacIntosh.

MR. MacINTOSH:  Thank you, Madam Chair.

MR. WARREN:  Broadly gathered under the rubric of the public interest consideration.  And questions 9 through 11 are, if you wish, iterations of that issue.  Question 9, what are the potential impacts on THESL's ratepayers in terms of rates and service.  Everyone agrees that that's a relevant consideration for the Board.  Question 10, which is, if you wish, a sub-category of that, which is, how should the Board treat the question of costs and revenues with respect to the rising out of pole attachments, if there is -- if the Board decides to refrain in whole or in part.  And then 11, broadly framed, what is the public interest, or purpose of the application.  That is an issue which is central, obviously, to a determination under section 29.

So that's a very high-level explanation for the agreed-upon Issues List.

MS. CHAPLIN:  Thank you.  All right.  Thank you.  That was quite helpful, Mr. Warren.

So now we will turn to the contested issues, and our understanding is that -- well, first we're going to take submissions from the parties that are proposing these issues be added.  Our understanding is that Board Staff is the -- is going to go first on that.  And then we'll take any submissions from the other parties who are in support, and then we'll take the submissions from the parties who are opposed, and after that we will take reply submissions.  So Ms. Sebalj, would you like to begin?
SUBMISSIONS ON CONTESTED ISSUES
Submissions by Ms. Sebalj:

MS. SEBALJ:  Yes, thank you.

Mr. Bell is just going to hand out two things.  One is -- I saw that Mr. Warren has provided a compendium of materials, and I had thought all of the sections that I was going to refer to were there, but I just have an excerpt for the Panel's purposes of a few sections that I am going to refer to, one of which is not on Mr. Warren's -- in Mr. Warren's compendium.  And the other is an excerpt of the natural gas electricity interface review decision of November 2006.  Obviously that is a voluminous decision, and so I've excerpted it to the extent that I'm going to make references.

I don't know that it's necessary -- I'll speak throughout as to whether I need you to turn up the particular references.  I just didn't want -- I wanted you to be able to read yourselves rather than take my word for it when I speak of that decision.

I know at least two Panel members were involved in either the decision or the subsequent proceedings, so you're generally familiar with it.  There are also copies, I think, that Mr. Bell just distributed to the rest of the room.

So in terms of the contested issues, the first is, what appropriate options could be employed if the Board does refrain in part from regulating the terms, conditions, and rates of wireless attachments to THESL's distribution poles.

And I'll read the second now, and then I'll address them each in turn, but I think it's important, because in our view they are -- they may be related, the two issues:  What appropriate conditions should be ordered if the Board does refrain in whole or in part from regulating the terms, conditions, and rates of wireless attachments to THESL's distribution poles.

And of course, this is an issues day, and the threshold is, in Staff's view, relatively low for getting an issue on the list, and we are not going to get into the substance of the issues themselves, but merely provide our submissions with respect to why we think that they should be on the list.

So with respect to the first of the two contested issues, in Staff's view the issues intended to ask the question of what forbearance in part looks like generally, as a sort of theoretical construct, but more specifically within the facts of the current case.

Forbearance in part is clearly contemplated by section 29:

"On application or in a proceeding the Board shall make a determination to refrain in whole or part from exercising any power or performing any duty under this act if it finds as a question of fact that a licensee, person, product, class of product, service, or class of services is or will be subject to competition sufficient to protect the public interest."

Section 29, as you know, has only been used once in the Board's history in relation to the natural gas electricity interface review proceeding, which I will refer to as NGEIR, for efficiency.  In that case, as you know, the Board ceased regulating the prices charged for certain storage services; in particular, new in-franchise services, ex-franchise services, and services offered by other storage operators, third-party, non-Union and Enbridge storage operators, including Enbridge and Union affiliates.

And that reference -- again, you don't necessarily have to turn it up, but so that you can check my work -- is made multiple times in the decision in the executive summary at page 3, and then a number of other times throughout the decision, but page 74, section 5.3 references in particular -- it says in the previous sections:

"The Board has found that it will refrain in part from regulating storage rates under section 36, as that section relates to storage of the OEB Act and refrain from approving certain storage contracts under section 39(2) of the OEB Act."

And then it says specifically what it is -- what it is refraining from regulating.

The Board continued to regulate in-franchise storage services, i.e., it continued to cite cost base rates for existing storage services provided to in-franchise customers.  And so we cited only as an example an explicit example of the Board refraining in part from regulating in this case a service, storage services.

The Board also required that the gas utilities continued to share revenues, or profits, as it were, related to the sale of ex-franchise storage services for long-term storage transactions for a period of four years.

So you will recall that there was this phase-out of four years whereby basically it was a -- my term, not yours, but a weaning off of the ratepayers of the profits that they had enjoyed over history up until that point, as basically in mitigation -- as a mitigation tool.

So we raise that only to query whether this is refraining in part or at least temporarily refraining in part versus refraining in whole right at the outset.

The Board also required the development in a separate process, so it was basically indicated in the NGEIR decision that this would occur subsequent to the decision, of appropriate operating and reporting procedures and what it called rules of conduct in reporting, and it became known as STAR, which I think was a term that was used in NGEIR by Kitchener -- was suggested by Kitchener.

And that was -- the purpose of that was to ensure that certain objectives related to consumer protection within the competitive market for storage in Ontario, would be maintained on a non-discriminatory basis, and that existing storage operators were also addressed.

And that again occurs at page 74 under "reporting", but the main piece of that is at page 76 of the excerpt that I've provided.  And we raise that to query whether this is refraining in part or perhaps attaching a condition to the Board's order.

And this is where the two sort of start to -- there is a bit of a spectrum here in Staff's view as to what refraining in part is and what conditions are, and I'll speak to that in a moment.  And perhaps it doesn't matter.  Perhaps it's semantics, but the point is that in our view the discussion should be had in full and in an open matter before this Board as to what refraining in part would look like if you were to order it in this case.

So Staff is of the view that there's merit in asking the question, both generally and on the specific evidence of the current case.  There's not a lot of history with respect to this Board on section 29.  Of course, there are the regulators, and most obviously the CRTC, that have forbearance powers in their legislation.  But with respect to this Board, I think there's merit in looking at the question explicitly.

We didn't do that, as I recall, in the NGEIR proceeding.  There was a conclusion made that it was a refraining in part, but there wasn't an explicit discussion in -- as my memory serves with respect to what that should look like or could look like.

We can't speculate until we review and are given the opportunity to test all the evidence in the current case, but we can at least imagine that within the universe of potential options that the Panel might exercise, there will be thought given to the sharing of revenues, either temporarily or permanently, with respect to the revenues that Toronto Hydro would enjoy under a forbearance regime; potentially some kind of sunset clause on the forbearance or a review period, after which the Board would look to see that the market continues to be competitive, or the idea of reporting requirements, which, again, I'm not sure where that fits in the refraining in part versus conditions on an order.  And I'm not sure that it matters in particular.

The point is it's important, in our submission, for the Board to receive submissions from all parties on the matter so that you're provided with the range of possibilities and the thoughts of all the parties in the room as to what your powers are in this respect.  We'll no doubt have differing views, but that doesn't in any way suggest that the Board should not be aware of those views.  In fact, in our opinion, that begs the question -- or it  begs you to hear these arguments.

So those are Staff's submissions with respect to the first contested issue.

Moving to the second contested issue -- and as I said, I think sort of notionally there is this sort of spectrum between regulation -- or, sorry, refraining or regulation in part versus attaching conditions to an order.  And I'll discuss that in a minute.

But legislatively, it's actually very different.  section 29 very clearly gives you the power to refrain in whole or in part, whereas the concept of conditions is a different legislative construct, in our view.

So in Staff's view the second contested issues raises two overarching points:  first, when can the Board impose conditions and when, if applicable, it cannot; and second, what conditions should be ordered in the current case if the Board makes an order refraining in whole or in part.

So the issue raises the question of the interaction between section 29 and 23.  And section 23, which is on the excerpt in front of you at the top, is the section that empowers the Board to attach conditions to its orders.  And it reads:

"The Board, in making an order, may impose such conditions as it considers proper, and an order may be general or particular in its application."

And I raise, just for your interest, the sort of -- it also -- the interaction includes section 19, and 19.2 of the Ontario Energy Board Act says:

"The Board shall make any determination in a proceeding by order."

And so if you look at section 29:

"On application or in a proceeding, the Board shall make a determination."

So the Board in 29 is making a determination.  In 19, it needs to make that determination by way of order, and in 23, it may attach conditions to an order if it so chooses.  And so that's sort of the legislative construct.  But why do we care in this case?

In Staff's view, it goes fundamentally to the jurisdiction of the Board.  So the Board, what is the Board empowered to do in its enabling legislation in the current case once it has heard all the evidence?

We are of the view that you should receive submissions from the parties on this.  So as discussed above, you've only had one other case before you that related to section 29, which was the NGEIR proceeding, and while I think a lot of guidance can be taken from that proceeding, because while the facts are very different in their specifics they're similar on a lot of fronts in terms of, you know:  How do you divide up a storage pool?  Well, how do you divide up a pole?

So there's a lot of instruction there, but I think, again, that it's good to hit these issues head on and get submissions from the party.

In particular, as I discussed in relation to the first contested issue, there were a whole bunch of terms and requirements imposed on the natural gas utilities that were attached to the forbearance finding.  And we can argue whether, for instance, STAR, the reporting requirements, were conditions or whether it was forbearance in part, but the point is that within that context and within the context of the current case, we need to have the discussion and you need, in our respectful submission, to hear from the parties on these issues.

So we think it would be of benefit for the Board to consider the questions directly, to have submissions on them, and then later when the evidence has been thoroughly reviewed and you're deliberating, you'll have the benefit of the parties' views on both of these issues, how they may interact or not and what the collective view is with respect to your legislative powers.

I think those are all of Staff's submissions on the two contested issues.

MS. CHAPLIN:  Sorry, I don't have an order.

MS. SEBALJ:  There was a discussion before and I think Mr. Janigan was elected to go next.

MS. CHAPLIN:  Okay.
Submissions by Mr. Janigan:

MR. JANIGAN:  That's fine, Madam Chair.  I have a compendium of materials that I wonder if can be distributed.

MS. CHAPLIN:  We have that now, Mr. Janigan.

MR. JANIGAN:  Thank you very much.  And I take it the task before us today is to try to align the Issues List with the actual task before the Board under section 29.  And in our view, the contested issues help that process.

MS. CHAPLIN:  Is your mic on, Mr. Janigan?

MR. JANIGAN:  It is.  Is that better now?

MS. CHAPLIN:  That's much better.  Thank you.

MR. JANIGAN:  Yes, Madam Chair, as I indicated, I believe that the task before the Board with respect to devising the Issues List is attempting to align the issues to be determined with the actual task under section 29 that is required under the application.

I believe that Board Staff has ably taken you through the different legislative provisions in the Ontario Energy Board Act that allow for a consideration of a range of options in order to meet the obligations under section 29.  And that's particularly if the conditions of competitive market are met or forbearance from regulation of some kind is to be ordered.

What may be of interest are parallel provisions under the Telecommunications Act, which I've included under tab 2 of my compendium.

And when we look at section 34, 1 and 2 of the act, it's interesting, the wording that's applied in each section that deals with forbearance.  The section 34.2, which lines up with, to some extent, the OEB section 29, it's noted:

"Where the Commission finds as a question of fact that a telecommunications service or class of services provided by a Canadian carrier is or will be subject to competition sufficient to protect the interests of users, the Commission shall make a determination to refrain to the extent it considers appropriate conditionally or unconditionally from the exercise of any power or the performance of any duty under sections 24, 25, 27, 29, and 31, generally the tariffing sections, in relation to the service or class of services."

Now, a couple of things to be noted.  In terms of the difference in wording, obviously, under the telecom act it's the interest of users rather than protection of the public interest that's in the Ontario Energy Board Act.

But if you look above in section 34(1), the language is somewhat broader in relation to the powers of the commission or, if there is a distinction between conditions and refraining in whole or in part.

"The commission may make a determination, refrain in whole or in part, conditionally or unconditionally, from the exercise of any power or the performance of any duty under the tariffing sections in relation to a telecommunications service or class of service provided by Canadian carrier where the commission finds as a question of fact that to refrain would be consistent with the Canadian telecommunication policy objectives."

In this case I would suggest the Canadian telecommunication policy objectives are essentially a synonym for the public interest, so in consideration of whether or not the public interest would be in fact protected or it would be consistent with the objectives under the Canadian telecommunication policy objectives, and if you read section 7 of the act, I doubt if you'll find a statute with broader public concerns.

In that circumstance there is a fair amount of leeway given to the commission to both refrain from in whole or in part or put conditions on the same.  Now, I'm not certain how far that advances us in relation to the understanding of the contested issues when the conditions or refraining in whole or in part are effectively the same thing, but it's interesting to note that in its approach to the issue of public interest that the Telecommunications Act has taken a rather broader approach, at least in terms of the wording.

As my friend Ms. Sebalj has indicated, we only have one instance or one precedent to guide us with respect to the appropriate considerations under section 29 of the act.  It is, however, important to note that there are similarities in the circumstances before the Board in this proceeding and that that was before the Board in NGEIR, insofar as this is a situation where the purchasers of the product are not necessarily the rate -- or in fact aren't the ratepayers.  And it's the situation where the -- in this case the purchase of the products are the wireless attachers, and the user, the, what would ordinarily be thought of as the users, are effectively not the ones that are paying the rates to -- for the particular utility.

So in terms of the interests to be considered, the users are only a subset of the entire public interest.  The public interest, of course, includes the ratepayers of Toronto Hydro.  And this was a fact that was recognized in NGEIR, and to some extent the decision is a bit of a collage of principles, but one can take away from the particular decision a set of findings that I think are useful in relation to guiding the performance under section 29, and collaterally what should be in the Issues List.

On page 44 -- and I've appended the entire natural gas review decision.  On page 44 of the decision it's noted that in this particular circumstance, where in fact there are storage users or purchasers of storage and ratepayers, this is not a circumstance where simply the finding of competition is sufficient to protect the public interest.

And second -- at the first paragraph, I guess, or first major paragraph, "the Board notes that these may well become conflicting objectives", when referring to the objectives of facilitating competition in the sale of gas to users, protection of the interests of consumers with respect to prices and the reliability and quality of gas service, and facilitating the rational development and safe operation of gas storage.
"The Board notes that these may well be conflicting objectives.  Put differently, there are public interest trade-offs.  This is particularly relevant in the case of another argument raised by the party.  Enbridge and MHP Canada argued that the forbearance contemplated under section 29, as a matter of statutory interpretation, is mandatory because of the use of the word 'shall'...  They argued that once the Board makes a factual finding there is sufficient competition to protect the public interest.  The OEB Act requires that the Board refrain from setting prices through a cost of service regime.
"The Board does not agree with Enbridge and MHP's conclusion.  Section 29 says that the Board shall make a determination to refrain 'in whole or part' which the Board believes allows considerable flexibility in this regard.  In addition, the Board concludes it is required by the statute to address the public interest trade-offs, for example, between price impacts and development of storage in the Ontario market generally."

So throughout this particular discussion there is agreement by the Board that the financial impacts on ratepayers are a relevant consideration.  In this case, as we well know, on page 48 of the decision, that it concluded that
"long-term consumer protection in terms of price, reliability and quality of service is best achieved through thriving competition for the competitive developments of the storage market and effective regulation of the non-competitive development..."

In this case it -- and when it went through that balancing exercise the Board found that long-term consumer protection was actually enhanced by forbearance.  So it was not a situation where the interests of ratepayers were ignored or secondary or weren't a key objective.  It was effectively -- it was found that they were to be furthered by that.

However, as Ms. Sebalj indicated in her submissions, that was not the end of the story.  They had to effect solutions within the context of the storage market in order to protect the public interest, and that included things like protection of the margins on short-term storage accruing to ratepayers.  It included dividing the market into utility and non-utility segments, where the utility segment was priced on a regulated basis and the non-utility was priced on a market basis, and a delay in implementation of these reforms in order to better accommodate any rate shock.

So in this case, we suggest that the same kind of balancing between the interests of the ratepayers and the interests of the company and potentially users of wireless attachments must take place.  And in that balancing exercise it's to be noted that, unlike the NGEIR provisions, there is no accompanying objectives under the Ontario Energy Board Act which bring into play and balance off against the interests of consumers.

However, there still is a balancing exercise to take place.  And we think that is key in relation to setting up the Issues List and to allow the Board the full range of options that might be available to it in order to balance the public interest with the interests of the other players in the event that it is decided that some form of forbearance takes place.

And just to close, I've included a Court of Appeal case between Toronto Hydro and Ontario Energy Board of 2010 dealing with the OEB's authority to mandate the approval of dividend payouts by the independent directors.

And I don't want to deal with the issues associated with the standard for regulatory review.  Rather, on page 25, the court's -- part of the court's judgment giving the principles in relation to the operation of a regulated utility.  And that's in page 25, line 50.
"The principles that govern a regulated utility that operates as a monopoly differ from those that apply to private sector companies, which operate in a competitive market.  The directors and officers of unregulated companies have a fiduciary obligation to act in the best interests of the company, which is often interpreted to mean the best interests of the shareholder, while a regulated utility must operate in a manner that balances the interests of the utility's shareholders against those of the ratepayers.  If a utility fails to operate in this way, it is incumbent on the OEB to intervene on order to strike this balance and protect the interests of ratepayers."

Madam Chair, I would suggest that the wording of section 29 of the act mandates a consideration of the interests of the ratepayers as part of the public interest and whether or not the public interest will be protected, and it is equally important that in that exercise, that the Board has the tools available to it to balance the concerns, particularly in the event that some form of forbearance goes forward.

Those are my submissions.  Thanks.

MS. CHAPLIN:  Thank you, Mr. Janigan.

Mr. Rubenstein?  And certainly to the extent you wish to adopt the submissions of prior counsel, that could be an expeditious way to proceed.
Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  I do adopt the submissions of my friends.  I just want to add a couple of comments.

With respect to the first disputed issue, I think clearly we understand that the Board under section 29 can regulate -- sorry, can forbear in part, and it asks the question:  What does that look like?

I do want to make a distinction with a comment made by my friend Ms. Sebalj and that was the question about the allocation between ratepayers and shareholders with respect to the revenues, if that is forbearing in part or not.  And this was in the context of the NGEIR decision with the phasing out of long-term storage contracts.  It was done over a number of years, where originally it was allocated to ratepayers and over time it was allocated out.

But the Board did something very different with respect to short-term, short-term storage.  And I think that issue is covered already.  It's not about regulating -- forbearing in part.  It's covered under Issue No. 10, which is not contested.  And that asks:
"If the Board does refrain in whole or in part from regulating the terms, conditions and rates of wireless attachments, what is the appropriate treatment of and/or disposition of the costs and revenues?"

And if I could turn your attention to page 100 of the NGEIR decision, which is in Mr. Janigan's compendium at tab 3, this is with respect to the margins on short-term storage transactions.  Under "Board findings," the Board says:

"The Board concludes that its decision to refrain in part from regulating rates for storage services does not invalidate the basis for sharing margins with ratepayers on short-term deals.  Union's short-term storage transaction and Enbridge's Transactional Services storage sales are sales of services derived from utility assets that are temporarily surplus to in-franchise needs."

It goes on.  Now, I'm not saying that this is the situation that would occur in this proceeding, but there is some similarities.  The Board is -- we're talking about a utility asset, a pole, and Toronto seeking to forbear prices from that.  It may or may not be appropriate, but that's a question that the Board would want to understand, and there would need to be an evidentiary foundation if that's the argument that ultimately needs to be made.  But I would say that's an issue that does not go to forbearing in whole or in part.

And just to avoid any confusion, the Board -- the first sentence, it says:

"The Board concludes that in its decision to refrain in part from regulating rates for storage services..."

That's not referring to the "in part" is because it allowed that, the margins, to go to ratepayers.  It's what Ms. Sebalj took you to at page 74 of that decision, where it sets out why it's only regulating in part, not a full -- sorry, not refraining regulating in part.  It's because in the NGEIR decision the Board still decided to continue to regulate storage rates for bundled, unbundled, and semi-bundled customers.

My second submission is with respect to the second contested issues.  I would just say this.  It's not a matter of semantics between forbearing in part and adding conditions.  I would say that the act specifies that this Board can place conditions on any order that it does make.  And there's a presumption of coherence within the statutes, that clearly that if there are two sections that you -- meant to be read as to avoid any conflicts between them.

And I would say a condition clearly can't go to the core of forbearance, so the Board couldn't decide to forbear against prices in full and then set a condition that the prices will be within this range, but it could set other conditions, such as reporting requirements or a sunset clause or any such thing.

The question of what requirement is a legitimate, appropriate condition or goes to the heart of forbearance, that's a factual matter that the Board will have to determine based on what the proposals are and arguments for in this proceeding, but there is a very big difference between conditions and forbearing in part that I think it's important that this Board recognizes.

Thank you very much.

MS. CHAPLIN:  Thank you, Mr. Rubenstein.  Ms. Girvan?
Submissions by Ms. Girvan:

MS. GIRVAN:  Thank you.  Just a quick couple of points.  I agree with what's been put forward by my colleagues before me, and I would just like to highlight, from a ratepayer perspective, I think it's really important that the Board consider options to ensure that the public interest is protected and the interests of ratepayers are protected.  And certain conditions may allow for that.  We believe it's critical that the Board consider such options.

And with respect to Issue 10, which sets out the issue of the treatment of disposition of the cost of revenues, we believe that that's important but we don't believe that that's necessarily the only consideration for the Board.  And so we don't think that Issue 10 completely covers off what we think are potential options for the Board to consider.

I would like to add that I think from a ratepayer perspective it's puzzling, from our perspective, as to why Toronto Hydro wouldn't agree to this, given that their application explicitly says this has been undertaken to create benefits for their ratepayers.

Those are my submissions.  Thank you.

MS. CHAPLIN:  Thank you.  Mr. MacIntosh?
Submissions by Mr. MacIntosh:

MR. MacINTOSH:  Madam Chair, Energy Probe adopts submissions of Board Counsel in respect of the contested issues.  Thank you.

MS. CHAPLIN:  Thank you.  Mr. Warren?  I assume that Toronto Hydro is opposing these issues?

MR. WARREN:  Well, we're sort of opposing them.

MS. CHAPLIN:  Sort of opposing.  Maybe, Mr. Mark, where are you on this question?

MR. MARK:  I'm with Mr. Warren.

MS. CHAPLIN:  Pardon?

MR. MARK:  Sorry, I expect I will support Mr. Warren's submissions.

MS. CHAPLIN:  Okay.

MR. WARREN:  Notice how he qualifies that.  He has to hear me first.

[Laughter]

MR. WARREN:  He may not.
Submissions by Mr. Warren:


I say it somewhat facetiously, Madam Chair, that we oppose them, and -- we sort of oppose them.  The argument you'll hear from us this morning is that what's required for these issues, if they're going to be added to the Issues List, is precision, so that we know exactly what it is we're talking about.  So let me deal with the first of the contested issues.

The straw man which has been erected by my friends opposite is Toronto Hydro somehow doesn't think it's relevant for the Board to consider what's meant by "in part."  How foolish would it be for us to take that position?  It's in the statute.

The problem we have, if you look at the proposed wording for the contested Issue No. 1, is it says:
"What are the appropriate options could be employed?"

We have no idea what's meant by "options."

By framing the issue in that way, our fear is that the parties opposite may appear to be inviting the Board to consider what it should do beyond or in lieu of refraining in part.

Now, our concern with the contested issue and what it means is influenced in some substantial measure by what the parties opposite proposed originally in their proposed Issues List.

And in that context, I would invite you to turn up -- I don't know whether the Board wants to mark as an exhibit the compendium we have, but our compendium has been filed.  And I'd invite the Board to turn up tabs 5 and 6 of our compendium.

And in tabs 5 and 6 we have what was originally proposed first by Board Staff and then by some of the intervenors.

Now, first on Board Staff's Issues List, proposed Issues List, if you look at item 12, what Board Staff proposed is:

"What are the alternatives to forbearance from the regulation of the rates for attachment to THESL's distribution poles, and are they appropriate?"

Now, that wording suggests that the Board can do something other than what it's required to do under section 29.  There is a vagueness and imprecision in that wording.

And in like fashion, if you turn to tab 6 of our materials, in the intervenors that were represented by Mr. Shepherd in this letter, if you look at tab 8:

"Are there appropriate alternatives to refraining in whole or in part from regulating the attachment of wireless telecommunications devices?"

Section 29 requires the Board to make a finding of fact whether there is competition, if the competition is sufficient to protect the public interest, and then to refrain in whole or in part.  It doesn't require the Board, obligate the Board, or, in our respectful submission, allow the Board to enquire whether there are other alternatives.

Now, the Board may recall --

MS. CHAPLIN:  Sorry, Mr. Warren, that's not what this contested Issue No. 1 says.  It quite explicitly refers to if the Board does refrain in part.  So hasn't the ambiguity been resolved?

MR. WARREN:  It is not resolved when you use the word "options".  Now, if you turn to tab 7 of our materials, what we've proposed in tab 7 at item 1B is an alternative wording for this contested issue:
"On what terms should the OEB forbear from regulating the terms, conditions, and rates for the attachment of wireless -- for wireless -- attachment of wireless attachments of THESL's poles in part, pursuant to section 29 of the OEB Act, in light of THESL's evidence filed in this application."

That defines that the alternatives that the Board is looking at, or what is meant by "in part".  In our view, the virtue of our alternative wording is that it focuses on what's the scope of "in part" and doesn't use the word "options", which in our view is too vague and imprecise and invites the parties, allows them, to make submissions on alternative forms of regulation.

So let's make it clear.  Toronto Hydro does not oppose the Board's analysis of what's meant by "in part".  What it's inviting the Board to do is to put on the Issues List, frame the issue in a way which precisely focuses on that question.

Let me turn then to the second of the contested issues.  And again, our principal quarrel with the second of the contested issues is its imprecision, and because it assumes -- it assumes that the Board can add conditions and issue a question with which we take issue.

And in order to deal with that -- let me deal first with the preliminary issue raised by my friend Mr. Janigan.  One of the anomalies of this application is that the folks directly affected by a decision to forbear, the folks who would have to pay a market rate for wireless attachments, have not intervened in this case.  The users are not here.

Mr. Janigan implies that that's going to be a relevant consideration for you.  And so we have a very challenging issue about whether -- certainly whether Mr. Janigan can act as a proxy for them, which we say should not be the case.  If they have elected not to intervene, not to participate, if they have no evidence on what the market consists of, we'll invite the Board to draw certain conclusions from that.  So the universe of the public interest will be an issue in the case.

Now, section 29 of the act requires the Board to make a determination.  And in our respectful submission, the determination must be made if the Board finds as a question of fact that access to THESL's poles is or will be subject to competition sufficient to protect the public interest.

In our submission, the Board does not have the discretion under section 29 to decide if it will regulate or exercise its power in some other way.

Now, under the Board's act the Board has the authority to do a number of things.  It can issue orders.  We've included in our compendium examples of that:  sections 38, 43, 36, and 78.  The Board can also make rules.  The example is section 44.  It can issue licences, under section 70.

Each of those acts is different in character.  What's distinctive about the issuance of an order is that it requires the Board or somebody else to do something, and there is a sanction if you don't do it.

The Board cannot logically issue an order to itself.  It makes no sense that it would do that.  So orders are fundamentally different, in our respectful submission, from making a determination.

Now, section 23 allows the Board to attach conditions to an order.  But if the Board doesn't -- what does the Board do under section 29?  It decides that it will no longer regulate in whole or in part some service.  It doesn't issue an order to itself saying you are required not to do that.  It makes the determination, and it notifies the Minister that this section of the act, this authority under the act, will no longer be used in whole or in part.

Now, section 23 allows the Board to attach conditions to its order.  So we then get to the question of statutory interpretation.  Given that the Board has the authority to issue -- make a determination, does section 23 allow it to attach conditions to that?

In our respectful submission, we've included provisions, included Driedger's accepted modern approach to the interpretation of statutes, and it appears at tab 2 of our materials.  There is only one approach; namely, the words of an act are to be read in their entire context in their grammatical and ordinary sense harmoniously with the scheme of the act, the object of the act, and the intention of Parliament.  Now, that's been accepted.  It was accepted in -- by the Supreme Court of Canada as the standard as early as the Rizzo case in 1998, and it's been accepted -- I don't know whether there is a decision issued today using that framework, but there's certainly been ones issued in the last several weeks in which the Supreme Court has adopted that.

Now, the question is, in applying that test to the interplay between sections 29 and 23, what the Board, in our respectful submission, has to pay attention to is this fundamental difference in the nature of a determination and an order.

Section 19(2), relied on by my friend Ms. Sebalj, is simply, in our respectful submission, a terminology.  You called it a termination order, but it doesn't change its essential nature.  You're not ordering yourself to do anything or attaching conditions to what you're doing.

In our respectful submission, your authority to -- the "in part" gives you sufficient flexibility to do everything you need to do.

So where do we get to at the end of the day?  If this issue is going to be on the Issues List, we are proposing - and we have this alternate wording in our tab 7 - that the issue at least be framed in a way which is precise.

So what we're proposing is that if the Board -- we take the position that the Board doesn't have the authority to attach conditions to a section 29 order.  But if it's going to be on the Issues List, let's at least have an exchange on whether it does have that authority.

So what we're proposing is:

"If the Board decides pursuant to section 29 of the OEB Act to forbear in whole or in part from regulating the terms, conditions, and rates for the attachment of wireless attachments to THESL's poles, does the Board have the authority to also impose conditions under section 23 of the act?  And if so, on THESL's evidence filed in this application, what conditions, if any, should the OEB impose?"

It more precisely frames the question and doesn't assume that the Board has the authority to impose conditions.

My final point is that the purpose of an issues list is defined or set out in rule 30.01 of the Board's Rules of Practice and Procedure.  30.01, and these are set out in tab 4 of our materials.

Do adding these questions in the way they've been framed by my friends assist the Board in the conduct of the proceeding?  In our respectful submission, they do not.

30.01(c), the issues list "assist[s] the parties to participate more effectively."

It does not assist the parties to participate more effectively if we don't know what they mean, or if there is a question as to whether or not the Board has the authority to add them.  The Issues List, which is precisely defined, precisely focussed on the relevant issues, meets the criteria.  And that's what we're asking the Board to do.

We posed the addition of these issues, certainly in the way they're framed.  We think that the agreed-upon Issues List provides the Board with all of the flexibility it needs to consider all the questions raised by my friends.  But if you're going to add them to the Issues List, we submit that it should be in the wording that we have proposed.

Those are my submissions.

MS. CHAPLIN:  Thank you.  Mr. Warren, so if I were to look at Toronto Hydro's alternate proposed wording, it's your view that the word "terms" is less vague, less open to interpretation than the word "options"?

MR. WARREN:  It is indeed, because it ties "terms" to the "in part."  The "options" part of it, again, invites the Board to consider a range of possibilities other than what's to be in the "in part" portion of it.

MS. CHAPLIN:  I guess I don't see that.  I don't understand that.  If it's a condition -- if that wording, it's saying "options," which seems to be a fairly -- perhaps not a precise term, but at least it's a term that's frequently used by this Board to look at alternatives.  I mean, isn't it kind of axiomatic that we would only be looking at things that we were within the authority to do?  And doesn't the specific reference here to "refraining in part" address your concerns?  I don't understand how the addition of that phrase does not address your concern.

MR. WARREN:  Perhaps you -- with respect, if you had asked Ms. Sebalj what her concern is with the use of the "terms" that we've proposed.  We asked that question.  I asked the question of the parties opposite, and they didn't respond.

MS. CHAPLIN:  I guess because "terms" actually appears in -- I guess it doesn't.  As I thought, it actually appeared in section 29, but I see that it doesn't, so perhaps my concern is misplaced.  All right.

Ms. Sebalj, and actually the parties, I guess maybe first of all could we turn our attention to the contested Issue No. 2?  And if Toronto Hydro's point is that it's not agreed amongst the parties that the Board has the authority to issue conditions, do the parties have any objection to adding that to the consideration of that issue?

I guess I'll hear from Ms. Sebalj first and then I'll invite other parties if they have something different to say.

MS. SEBALJ:  It's our view that it is -- it's Staff's view that it's implied in contested Issue No. 2 as it is currently worded as before you, as opposed to the alternate wording, that the answer could be there are no appropriate conditions because you can't impose conditions, for instance, if that's the answer that Toronto Hydro wants to provide.

Having said that, I'm -- I don't see any mischief, and of course subject to my friends Messrs. Janigan, Rubenstein, MacIntosh and Ms. Girvan, "what appropriate conditions, if any"; or "what appropriate conditions could be ordered", I think in our view achieves the same ends as rewording the issue entirely.

And the other concern, the underlying concern that I have is that it's not clear to me that changing the wording will satisfy Toronto Hydro and that the issue will then become part of the Issues List.  I think Mr. Warren made very clear, actually, the opposite, which is that they don't think that these need to be on the list at all, that these are somehow subsumed within the issues that are already agreed to.

And so I'm resistant to changing the issue to satisfy Toronto Hydro, only to have them argue that it shouldn't be on the list anyway.

MS. CHAPLIN:  Sorry.  Mr. Warren, when this alternative wording was put forward, I was working on the assumption that Toronto Hydro would be satisfied with what's labelled here as No. 2 to be included on the Issues List.  Is there any doubt on that?

MR. WARREN:  Of course not.

MS. CHAPLIN:  Thanks.  Mr. Rubenstein --

MR. MARK:  I don't want to be unfair to my friends and comment afterwards.  If you can permit me to say a few words, this may be the time.

MS. CHAPLIN:  Sure.  Why don't we confine ourselves to this contested Issue No. 2, to start with?  Maybe we can get that one resolved, and then we'll go to Issue 1 and I'll invite you to speak before I hear from those who support it.
Submissions by Mr. Mark:

MR. MARK:  I support Mr. Warren with respect to the desire to be clear and precise in the wording of Issue No. 2, for an important reason.  And as he said, it's important for the hearing process to know going in exactly what the issue is.

And I don't think there can be any doubt on any interpretation of section 29 that if the Board is going to impose -- if the Board is going to impose -- if the Board is going to make an order on terms and conditions, it's going to be under section 23.  And I think Mr. Warren is right to say that that -- we should be clear that that is going to be the focus of the discussion, and we're not going to have an unfocussed discussion on broader or different propositions.

And I think he's right, in sum, to require that the Board be particular and specific about what that discussion is going to be.

MS. CHAPLIN:  Thank you.  Mr. Rubenstein?
Continued Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  The issue I have with the alternative wording is it's essentially punting the question that I thought we were here to resolve.  It's my understanding that one of the issues is -- and Mr. Warren discussed it -– is he doesn't believe the Board has the authority to place any conditions if it forbears in full.

My understanding is Ms. Sebalj made arguments about why the Board does have that authority to put conditions.

So Toronto's proposed wording, essentially, the Board will have that discussion in argument later on.  I understand that there will be factual questions about what conditions are appropriate or not appropriate, but we would say that some conditions the Board has an authority, and that's the purpose of the discussions today.

MS. SPOEL:  In my notes -- and I haven't got my transcript -- Ms. Sebalj said that we should receive submissions, the Board should receive submissions from the parties on the issue of:  Does section 23 apply?  So I don't think we're -- she made a small argument today that she thought it did apply, but she also said very clearly that in the course of this hearing the Board should receive submissions from all the parties on whether or not section 23 does apply.

So I don't think it's punting it.  It's clearly an issue -- can we impose any -- at least according to Ms. Sebalj.  If you're saying you don't even think we should consider the question of whether we can impose conditions, then I don't know where that leaves us, because obviously Mr. Warren doesn't agree.

MR. RUBENSTEIN:  My submissions on top of Ms. Sebalj's submissions earlier were that the Board does that have authority based on the fact of section 23.  Ms. Sebalj, when she made her discussion about it, she did -- she gave analysis of why that is the case.

MS. CHAPLIN:  Okay.  If we work on the assumption that we are not going to determine today whether or not the Board has the authority to issue conditions, because this Panel didn't come here today expecting to have to make that kind of decision -- we're just deciding the issues list -- do the parties have any objection to the alternative wording proposed by Toronto Hydro?  Mr. Janigan?
Continued Submissions by Mr. Janigan:

MR. JANIGAN:  Well, I would simply suggest that the current wording allows for the --

MS. CHAPLIN:  That may be so.  I am really trying to see if you guys are more interested in just arguing about this or if there is a substantial difference.  And if there is not a substantial difference -- and Toronto Hydro's wording looks pretty clear to me -- is it -- -- am I missing -- are we missing something?  Is there something buried in there that's inappropriate or unclear or --

MR. RUBENSTEIN:  SEC takes no issue with --

MS. CHAPLIN:  All right.  Thank you.

MS. SEBALJ:  Can I just add? I had, of course, quite -- well, I was going to say self-servingly, but the preference of Staff, of course, is to amend the existing issue as agreed upon by five of the parties and not a sixth, as opposed to adopting a whole new set of wording.  And I think that can be done within the construct of the issue that's being proposed by -- maybe I misstated it.  No, five of the parties that are in the room, as opposed to adopting a whole new.


I do have a specific concern with -- oh, I'm sorry, no, it's with respect to the first issue --

MS. CHAPLIN:  Yeah, we'll come back --

MS. SEBALJ:  -- the first contested issue, this -- on THESL's evidence, as opposed to the evidence in the case, but, yeah, I don't have any specific concerns about it.  I just thought it was easier to work within the construct of what the majority of the parties have agreed to.

MS. LONG:  I did have a question for Mr. Warren on his addition of -- based on THESL's evidence filed in this application, and I'm assuming that you mean that broadly with respect to evidence filed in this hearing.  I expect that some of your friends here might put forward evidence that deals with options that you may not be presenting to the Board, and I wanted to get your understanding of that addition so we could better determine what the scope is there.

MR. WARREN:  Well, Ms. Long, I don't -- it's not my understanding that any of the other parties are going to lead factual evidence.  They may lead expert evidence as to the nature of the competition market.  We know that there will be at least one report from Board Staff.  So -- and there will be technology issues evidence through an expert from Board Staff.  I simply don't have any indication that there will be any other party that is going to lead factual evidence about the -- in the case.

If they are, then I agree, it should be on all the evidence in the case.  I was simply going on my understanding that THESL's evidence would be the only factual evidence in the case, but you're quite right.  If there are others who would lead that evidence, then it should be on the evidence in the case.  I quite agree.

MS. LONG:  And then would you agree to that change if we made that change on the evidence put forward in this case?

MR. WARREN:  Sure.

MS. CHAPLIN:  Okay.

MS. GIRVAN:  I would just like to make -- can I make a comment?

MS. CHAPLIN:  Yes, you can.

MS. GIRVAN:  No, I would agree to the alternative wording, as long as it's not unnecessarily restrictive.  So if we're all agreeing that the wording -- both those options essentially means the same thing, I'm fine with that, and I think that would be fine.


MS. CHAPLIN:  Okay.  Well, the Board will -- we'll take all of the submissions on that particular question, and I believe we will be able to put an issue on the list that will reflect that discussion.

So now if we can just return to the contested issue number 1, where we received the submissions, and Mr. Mark, did you have submissions with respect to the contested Issue No. 1 that you wanted to...
Continued Submissions by Mr. Mark:

MR. MARK:  I would make the same submission, Madam Chair.  On any reading of section 29, I think any fair reading, and of section 23 of the act, that what we are talking about definitionally is what terms and conditions can be imposed by the Board, and to use wording which is not contemplated by or consistent with the act and talk about appropriate options to be employed invites scope of argument and submissions and positions which inappropriately may take the Board in inappropriate directions, and I think we would all be well-served to make it clear that we are talking about what the Act says we should be talking about, which is terms.

MS. CHAPLIN:  All right.  Thank you.  Ms. Sebalj.
Continued Submissions by Ms. Sebalj:

MS. SEBALJ:  Yes.  Sorry, at the risk of retreading old ground, on the second contested issue -- and maybe, Member Long, you have already addressed this -- there was, there is a reference to -- on THESL's evidence filed in this application.  Sorry, I got confused between the two, I guess the two proposed alternate wordings.

I disagree that it is only the facts of the case that THESL may put in evidence.  In fact, the types of conditions may in fact be quite within the expertise of our experts to determine what is common in the marketplace with respect to forbearance as conditions.  For instance, you know, the -- in NGEIR, STAR was the suggestion of Kitchener, and didn't have anything factually to do with what the utilities were capable of per se; it was simply a good safeguard to have in place.

And so I think that that can be removed in its entirety, and it can just say, if we go with this wording, if so, what conditions, if any, should the OEB impose.  I don't know why we have to make reference to the evidence in the case.  It's always the evidence in the case.

So sorry to retread on to Issue No. 2, but those are Staff's submissions there.

With respect to the first, I'll only say that with respect to the proposed Issues List I'm not sure what the utility there was.  Obviously we all got in a room and we had discussions, and so the proposed issues are the ones that you have before you, so I don't intend to discuss what was originally proposed.

And with respect to the actual submissions of Toronto Hydro, I'm not sure that I understand how it is unclear when we say if the Board does refrain in part that we may go down a path of options outside of forbearance.  So I think the language is clear that we're talking about appropriate options if the Board does refrain in part.

And so this question -- I believe Mr. Warren said that he was concerned that it will go beyond or in lieu of forbearance, and I don't agree that that is possible within the construct of this issue as it is currently stated.

With respect to the word "options", obviously we thought it was clear when we drafted the issue.  I think that it's clear now that we've had this discussion amongst ourselves what we mean, and I'm not sure that changing it to "terms" or "alternatives" makes that much difference with respect -- or any difference, quite frankly, with respect to what staff thinks it can do within the construct of this issue.

"Terms", in my opinion, may be the least favourable, simply because I think it connotes something more restrictive than options.  "Terms" to me sounds terms and conditions.  So as a legal sort of term of art it has a narrower construct than I think we had intended when we put forward this issue.

And as I said, I think the first words I said were, this asks the question of what forbearance in part looks like, and that is the intention, and I think "options" achieves that.

Perhaps "alternatives" is a word.  I think it's one we bandied about, but then it was discussed, alternatives to what, and perhaps that's going a little too far.

So those -- I think those are all of our submissions on the contested Issue No. 1.  I don't know if my friends want to chime in.

MS. CHAPLIN:  Okay.  Just one moment.
Continued Submissions by Mr. Warren:

MR. WARREN:  Madam Chair, may I just add one point?  I think it's important that, however you word "option", "contested issues", that it always be tethered to the evidence in the case, evidence, because there will be -- there may be an argument of what constitutes evidence.  And so tethering it to the evidence is, whether it's THESL's evidence or evidence at large, is important.  Thank you.

MS. CHAPLIN:  All right.  We'll break for 20 minutes and return with our decision.  Thank you.

--- Recess taken at 10:53 a.m.

--- On resuming at 11:20 a.m.
DECISION:


MS. CHAPLIN:  Thank you, everyone.  So the Board has reached its decision.  First of all, we do accept all of the issues on the agreed Issues List, and that will form part of the approved Issues List.

With respect to the contested issues, we will make provision for two additional issues, and the wording will be as follows.

For the first issue, which replaces contested Issue 1, will read:
"What options does the Board have if it determines that it will refrain in part from regulating wireless attachments to THESL's poles?"

The Board understands Toronto Hydro's concern that different approaches must be bounded by the Board's authority, and it's our conclusion that the inclusion of the qualifying phrase that "it will refrain in part" addresses that.

Second of all, Toronto Hydro had suggested perhaps using the word "terms" instead of "options".  However, the Board concludes that that's unnecessarily restrictive and in fact is potentially ambiguous, since Toronto Hydro's application specifically makes reference to the word "terms" in a somewhat different context.

And finally, the Board concludes that the word "options" is a term commonly used by the Board -- we note it's commonly used by the Board, and it's appropriate in this context to allow us to look at a range of alternatives.

The wording for contested Issue No. 2 will be:
"If the Board determines, pursuant to section 29 of the OEB Act, to refrain in whole or in part from regulating wireless attachments to THESL's poles, does the Board have the authority to impose conditions and, if so, what conditions should the Board impose?"

We believe that this clearly articulates the two aspects of the issue that are in dispute, whether or not the Board can impose conditions and, if so, what those conditions would appropriately be.

We've removed the reference to "evidence" because we believe that this issue is no more or less tied to evidence than any other issue on the list, many of which do not make specific reference to evidence, and certainly in making findings on any and all issues the Board considers the evidence, the Board's policy, government policy, and the arguments of the parties, so we feel that that's an adequate representation of the concern.

Are there any questions?  No?  Okay.  And Staff did circulate a proposed schedule.  I believe they received some comments from parties, so if you have any more comments or concerns about the schedule, if -- please notify Staff today.  We will be issuing, I expect, a procedural order with the approved Issues List and the schedule hopefully very early next week.

Anything else?  Thank you very much.

--- Whereupon Issues Day concluded at 11:23 a.m.
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