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MR. QUESNELLE:  The Board sits today on the matter of an application by Dufferin Wind Power Incorporated dated July 19th, 2013 and filed with the Ontario Energy Board under section 99 of the Ontario Energy Board Act, for authority to expropriate interests in certain lands for the purpose of constructing a new transmission line and associated facilities.

There are 52 properties over which Dufferin Wind is seeking approval of the Board to expropriate interests in the lands needed to build, operate and maintain a new transmission line and associated facilities.  Dufferin Wind is seeking temporary construction easements, and for a term of 45 years transmission easements, distribution easements and access and maintenance easements.

Five property owners are affected, and all are party to this proceeding.

As per procedures established by the Board, Board Staff has provided parties with a draft Issues List.  The purpose of today's hearing is to receive submissions on the draft Issues List.  The Board has received submissions in writing as well, and anticipates that those submissions will be further addressed orally here this morning.

The Board will subsequently render its decision on the issues in consideration of the parties' submissions, and will conduct an oral hearing on February 18th, 2013 with respect to the approved issues.

My name is Ken Quesnelle.  I'll be presiding this morning, and with me on the Panel is Peter Noonan, Board Member Peter Noonan.

Take appearances now, please. 
Appearances:

MR. MYERS:  Jonathan Myers for the applicant, Dufferin Wind. 

MR. STOLL:  Scott Stoll for the Corporation of the County of Dufferin. 

MR. CROCKER:  David Crocker and Laura Bisset from our office for David Coe and Mark Atkinson.

We also described our intervention as also being on behalf of David Vander Zaag.  That would be D&G Ferguson Farms.  His application is going to be withdrawn.  There was some confusion at the outset of this as to whether his lands were actually affected by transmission lines.  It turns out that in fact they aren't.  Once that's absolutely confirmed to me, his intervention will be withdrawn. 

MR. QUESNELLE:  Mr. Crocker, thank you for that clarification.

Mr. Thom, there is a little green button ahead of you on the console somewhere.  If we can get your mic on for the – we may be able to hear you, but the transcription requires the mic.

MR. THOM:  Stephen Thom, T-H-O-M.  I represent James and Miriam Black.  Essentially I have nothing to say about the issues, and their involvement depends on some discussions with Dufferin Wind as a result of an arbitration, which, one way or the other, are going to be resolved before the hearing date. 

MR. QUESNELLE:  Very good.

MR. THOM:  So I'm essentially a spectator. 

MR. QUESNELLE:  Thanks for that clarification. 

MS. HELT:  Good morning, Panel.  Maureen Helt, counsel with the Board. 

MS. AZAIEZ:  Good morning.  Leila Azaiez, with Board Staff.

MR. RICHMOND:  David Richmond, with Board Staff. 
Preliminary Matters:

MR. QUESNELLE:  Good morning.  We've heard a couple of preliminary matters of clarification.  Thank you very much for those.  Are there any other matters that we should discuss first, Ms. Helt, or...

MS. HELT:  I believe Mr. Stoll may have a few preliminary issues. 

MR. STOLL:  It shouldn't be a few.  It should be just one, and basically it should end what I need to do today, but for an update for the Board, the County had a meeting last night and they passed a resolution, basically, to -- they've been negotiating with the applicant, and the resolution was to continue negotiation and present an agreement at the next meeting on February 13th for consideration of council.  If there is an acceptable agreement on the night of the 13th, council would vote in favour and then basically our issue would be moot at that point.

So I would be looking to provide an update on the 14th to the Board, and if there is an agreement, I'm done.  If there is no agreement then I'll be showing up for the hearing.  My instructions are the Issues List as it was proposed by Staff is fine. 

MR. QUESNELLE:  Thank you for that update, Mr. Stoll, and we'll be looking forward to hearing from you on the 14th.  Thank you.

If there are no other matters, perhaps, Mr. Myers, will you be making opening submissions?
SUBMISSIONS ON DRAFT ISSUES LIST
Submissions by Mr. Myers: 

MR. MYERS:  Thank you.  So on behalf of Dufferin Wind, we filed submissions yesterday late afternoon.  The position that we've taken is that Dufferin Wind Power is in agreement with the Issues List as filed by Board Staff.  We have no proposed additions or revisions to the draft Issues List.

However, we do disagree with the submissions that were made on behalf of Mr. Atkinson, Atkinson Farms, and Mr. Coe.  Those submissions proposed the addition of two sub-issues as well as one additional issue, and we don't think any of those additional issues are required, for a few reasons.

First, it's well established in expropriation proceedings before the Board that the Board will not revisit issues it has already considered and determined in the leave-to-construct proceeding, which comes before the expropriation proceeding.  The question of whether the transmission line that's being proposed here should be constructed underground was considered and determined in the leave-to-construct proceeding for Dufferin Wind.  In that proceeding there were a number of interrogatories filed by various parties regarding the question of underground versus overhead construction.  There were submissions made, including by Dufferin County, in that proceeding, as well as letters of comment all commenting and requesting that the Board order Dufferin Wind to construct the transmission line underground.  The Board considered those submissions as well as the letters of comments, and the Board ultimately decided to, first of all, approve the forms of land agreement without modification, and secondly, to approve the project as proposed based on the evidence and application filed in that proceeding.

That evidence and application described a project consisting of a transmission line, which was -- which is overhead, with two distinct segments that are going to be constructed underground.  One segment is through the Town of Shelburne, and one segment is at the south end of the line, for purposes of going underneath a highway as well as an existing Hydro One transmission line and into the substation.

The location of the overhead to underground transition facilities was also described in that application, with technical drawings and the like, and all of that was the subject of the approval of the Board in that proceeding.

In the Board's decision granting leave to construct, the Board specifically turned its mind to the issue of overhead versus underground construction, and it spoke to the point that it's only a matter that the Board feels is under its jurisdiction where it raises issues of reliability.  And the Board found that in the case of this project it did not raise issues of reliability, and otherwise it was the Board's view that it's a matter for consideration under the REA process by the Ministry of the Environment.

The decision granting leave to construct also includes conditions of approval.  These conditions of approval include a condition -- the very first condition, in fact -- that Dufferin Wind construct the approved facilities in accordance with the application and evidence that was on the record in that proceeding.  And that evidence is, as I described, consisting of an overhead transmission line with two specific underground segments.

In this proceeding it's our view that the focus is on potential minor route refinements within the approved corridor laterally, and that does not include the ability to direct Dufferin Wind to construct the project differently than has already been approved, such as a fundamental change like requiring it to be built underground in certain areas that were not previously contemplated.

Our submissions -- our written submissions set out in greater detail the nature of our argument and provide some details on interrogatories that were responded to on this issue in the leave-to-construct proceeding.

Those are our submissions.

MR. QUESNELLE:  Thank you, Mr. Myers.

Ms. Helt, does Board Staff intend to make submissions on this issue?
Submissions by Ms. Helt:


MS. HELT:  Yes, Mr. Chair, very brief submissions, and I think it would be appropriate to do so now, in that Board Staff supports the submissions that are being raised by Dufferin and Mr. Myers, specifically with respect to the position that the Board has already considered this issue extensively in the leave-to-construct proceeding.

Mr. Myers has dealt with that issue, and I don't intend to reiterate his argument.  However, I would like to point the Board to that decision on page 12 of that decision, EB-2012-0365.  The Board states that -- in the second paragraph -- and I'm just going to quote from that for your reference:

"Several letters of comment raised an issue concerning the burying of the transmission line.  However, that is not a matter that falls under the jurisdiction of the Board unless it engages question of reliability, which are not engaged in this case, as evidenced by the conclusions of the ISO in the SIA report.  Rather, in the context of this application, that matter falls to be determined within the REA process administered by the Ministry of the Environment."

As such, Board Staff takes the position in this particular case that the matter has been fully dealt with or considered in the leave-to-construct process, and in that process the Board determined it was something to be dealt with in the REA process.

MR. QUESNELLE:  Thank you, Ms. Helt.  Mr. Crocker?


Submissions by Mr. Crocker:

MR. CROCKER:  Thank you, Mr. Chair.  Our clients are proposing to add to the issues list 3.1, 4.1, and 6, as we've set out in our written submissions.  All we are asking is that the issue of whether the lines with respect to these particular properties should be buried.  We are doing it.  I think -- we don't have any issues with respect to the issues list that are set -- that is set out by the Board, but we wanted to particularize it as I've described for one reason, that we wanted to identify what our issues were with respect to what we were going to be argued -- arguing, and so we wanted -- we thought it would be advisable and helpful if they were set out specifically as we've suggested.  That's number one.

If the Board accepts that this is within your jurisdiction to consider, hasn't already been considered, which we don't believe -- we don't believe the consideration which the Board gave the issue on the leave-to-construct constrains you, and I'll describe that in a second.  But should you agree with that, then we'll call evidence as to how the above-ground lines will interfere with the farming operations, interfere with harvesting operations, interfere with irrigation efforts, and we may call an expert to describe how it's possible to bury the lines, these particular lines.

So subject to your consideration on the issues of jurisdiction, that's the way we would propose to proceed, and we identified the issues so that that can be determined now, rather than later at the full hearing.  That's number one.

On the issue of whether this has already been considered, a couple of things.  One, the Board's jurisdiction on the leave-to-construct hearing was to determine issues in the context of reliability and price.  I don't believe that those are your only jurisdictional boundaries with respect to this matter.  You are to consider the appropriateness of the expropriation in the context of the public interest, and we believe that the farming operations of these two people in particular are captured in the issue of public interest.  That's a different jurisdictional boundary that the leave -- the Board dealing with the leave-to-construct hearing didn't have.

Secondly, these farmers came laterally to the realization that the location of the transmission lines and how they were to be constructed -- i.e., above-ground rather than buried, as I believe they will tell you, that's what they thought was going to happen -- has more impact on their farming operations than does any particular turbine which might be located on their property, which has been discussed fully with Dufferin Wind Power and has been located in such a way as to limit its impact on the farming operations.  That's issue number two.

I think the Board on the leave-to-construct -- in its leave-to-construct hearing may have to some extent misunderstood or misconstrued the scope of the issues that can be considered on an appeal of a renewable energy approval, of an REA.

The issues that can be discussed in that context are whether the approval has an impact on health, human health, and a significant impact on the environment.  We're not suggesting -- my colleague points out that the issue of health has -- it's described as serious -- no, the issue on the environment is serious and irreversible harm to the environment.  Also on health, a very high standard, a very high -- but has nothing to do with the location of transmission lines and whether transmission lines are to be buried or not.

So I don't think they were correct in suggesting that the issue could have been properly considered on an appeal of a renewable energy approval.  As I say, the issue here is the impact that the lines -- above-ground lines will have on the farming operations of these two farmers, who I should say were not party to the leave-to-construct hearing.  I don't -- as I say, my understanding is that they and other farmers have come to the realization after the fact that the location of these above-ground lines will have more impact on their operations than the actual location of the turbines.

So I'm suggesting that the -- although the issue of whether lines should be buried or above-ground was certainly considered in the leave-to-construct hearing, and that application generally, it was in a different context.  It didn't deal specifically with these two properties.  It was in a much broader and general context.

We are dealing with two short areas of lines.  Of a transmission line which is almost 50 kilometres long, we're talking here about, in total, a kilometre or two, and that's all we're talking, if even that much.

Secondly, with respect to jurisdiction, counsel for Dufferin says that the Board doesn't have the jurisdiction at this point to alter its ruling.  We're not asking that the ruling be altered.  This is merely, as Mr. Myers has described it -- it would be, should we be allowed to argue the issue of whether the lines should be buried or not, a minor route adjustment.  That's all it is.  The location wouldn't change.  It would be a question of whether it would be above ground or below ground.

So to summarize, we don't believe that your jurisdiction is -- that your jurisdiction is constrained by the leave-to-construct hearing.  We do believe that you have the jurisdiction -- that this particular issue as it relates to these particular properties was not considered by the other panel.  We don't believe that your jurisdiction is the same as theirs, and therefore you have -- your jurisdiction is broader, which allows you to consider whether or not the lines should be buried here, which may not have been appropriate in the context of whether reliability and price is affected.

We don't believe it was a matter that could have been raised before the environmental review tribunal appropriately in the context of public interest, because their jurisdiction, as constrained by the provisions of the Environmental Protection Act on a renewable energy approval, doesn't allow for consideration of whether or not the line should be buried.

And for those reasons -- so specifically with respect to the jurisdiction that you have, we're suggesting that the -- whether or not these lines should be buried affects the issue of the footprint of the easement, which is within your jurisdiction to consider on a question of expropriation.  And secondly, whether the -- having above-ground lines versus burying the lines with respect to these two properties would make these properties uneconomic, which is also, in my respectful submission, within your jurisdiction to consider on an application to expropriate, which is the application before you.

Subject, then, to questions, those are our submissions. 

MR. QUESNELLE:  I do have one question, Mr. Crocker.  Your submission argument is that the Board's discretion is not fettered by the section 92 application nor its decision.  In considering our jurisdiction and the scope of the proceeding here at this juncture, what's your view on the inclusion of things such as reliability, price and quality of power at this juncture?

And I'll pose the scenario as to what if:  If the Board were to accept that this question of overhead or underground is within its jurisdiction and ultimately make a decision that underground is the appropriate approach, where do we go as far as the existing status as being reliable in one configuration?  How would we consider that here, as to whether or not that still holds true?  System impact assessments and what have you or --


MR. CROCKER:  Yes, I understand.  I think you -- for you to exclude the issue -- that is, for you to determine that you don't have the jurisdiction -- you would have to determine, I think, that burying would have a significant impact on the price of the electricity.  That is, not the price of constructing the lines, because that's a price which is being carried by the applicant, not -- doesn't affect the price of the electricity.  And/or that there would be a significant impact of burying versus above-ground lines on reliability.

And without those issues, then I think your -- you would need those two issues characterized that way for your jurisdiction to be excluded. 

MR. QUESNELLE:  What would we have available to us to make a determination on the reliability especially? 

MR. CROCKER:  I think it would be up to Dufferin Wind Power to suggest to you that it does, and for us to suggest that it doesn't. 

MR. QUESNELLE:  Okay.  Thank you. 

MR. NOONAN:  Just one question, Mr. Crocker.  At the very end of your submissions, you brought in the concept of whether or not the project would be uneconomic.  And I'm not quite sure that I grasp exactly what you meant by that.  I wonder if you could elaborate a bit on that. 

MR. CROCKER:  I didn't mean to suggest that my comment on it being uneconomic was the project, but that it's the land that would be made uneconomic.  Let me put it another way.

We're suggesting that we would characterize the impact on the lands of above-ground versus underground in terms of the economic impact of above-ground versus underground on the farming operations.  Not on the project; on the farming operations. 

MR. NOONAN:  Thank you. 

MR. QUESNELLE:  Thank you.  Thank you, Mr. Crocker.

Mr. Myers? 
Submissions by Mr. Myers: 

MR. MYERS:  Thank you.  So I first would like to note that these three landowners received notice of the leave-to-construct application and had an opportunity to intervene in that proceeding and chose not to, despite having seen the proposed designs and routing along their properties.  And we don't think it's appropriate for them to choose not to intervene there and then to raise these issues for the first time here in the expropriation proceeding.

With respect to the test under the renewable energy approval process that Mr. Crocker spoke to, I think the Board's decision in granting leave to construct spoke to the whole of the renewable energy process, not specifically the appeal process under that.  So the REA process is much more broad than just the test under the appeal that Mr. Crocker spoke to.  And certainly these landowners would have had an opportunity to provide comments and -- under the renewable energy approval process.

Mr. Crocker also indicated that he would intend to call evidence in the oral hearing as to the impacts of the above-ground lines.  Our experience with the Board is that the practice is to file evidence in writing in advance.  There has been no evidence filed by any of these three landowners to date.  We've not seen anything from them, or from any other parties, for that matter.  The only evidence on the record is the applicant's, and there were very limited interrogatory questions posed and we feel we've responded to these adequately, and there has been no indication otherwise from any of the parties.

So if that's Mr. Crocker's intention, we don't think that's an appropriate way to introduce evidence in the proceeding.

We also note that it would be necessary for the applicant to consider ground conditions and technical feasibility of what Mr. Crocker's proposing.  That hasn't been the applicant's plan.  It wasn't the project that was approved.  I can't say right now that it's possible, or what constraints there would be to constructing the line underground on those three particular properties or whether the impacts of that on the farming operation would be greater or less than the overhead line.  So I think we need to be careful about directing the applicant to do anything that it may not technically be able to do.


With respect to economic impacts, that's a matter that can be compensated, and the issue of compensation is not in the scope of the Board's jurisdiction in this proceeding.  That's a matter that can be dealt with, if agreement can't be reached ultimately, then through the Ontario Municipal Board process that would follow for determining compensation.


And just as a final point, that procedurally it would be quite inefficient if the Board were to have to revisit these issues that the Panel in the leave-to-construct had already turned its mind to, had evidence on the record through interrogatories and whatnot, and reached a conclusion on.


Thank you.


MR. QUESNELLE:  Thank you, Mr. Myers.


MR. NOONAN:  Mr. Myers, just to help me out here, Mr. Crocker's argument, the thrust of it, as I understand it, seems to be that the jurisdiction of this Panel is different from the jurisdiction of the previous panel.  And I think, if I'm understanding his -- the thrust of his argument correctly, he is suggesting that the public interest test that the Board applies in a leave-to-construct is more restricted, and probably he is thinking of subsection 96(2) of the Ontario Energy Board Act, whereas section 99, which is the provision under which the expropriation proceeding is brought, also a public interest discretion, is not so constrained.


So do you have any submissions to make about the possible difference in the application of public interest in a leave-to-construct versus an expropriation proceeding?


MR. MYERS:  Yes, there are different public interest tests.  The test under section 99 does doesn't have any express constraints, but from prior Board decisions in expropriations the Board has found that, you know, the public interest test for expropriations relates to the landowner's specific concerns, and that in considering those landowner's specific concerns the Board won't revisit issues that it had dealt with previously, and that it will consider, as I said earlier, minor route refinements within the approved corridor.


So I think those are the key constraints for the Board in considering the public interest under section 99.


MR. NOONAN:  Thank you.  And just actually one supplementary, I guess, is, do you actually have any of those other cases on hand that you could mention?


MR. MYERS:  Yes, I can.


MR. NOONAN:  Just so I have the cites, I can look them up.


MR. MYERS:  Sure.  I'll just get you the numbers.  So the first one is referred to in our submissions on the draft issues list.  It was the decision in the Bruce-to-Milton proceeding.  That's EB-2010-0023.


The Board -- if you'll excuse me one second.  The Board also considered the public interest test on expropriation applications in an application by Hydro One regarding a Toyota facility -- that was EB-2006-0352 -- as well as an application by Canadian Renewable Energy Corporation for the right to expropriate in connection with wind-generation facilities on Wolfe Island.  That was EB-2008-0050.


And in those decisions the Board goes through a similar analysis.  It's consistent throughout those three proceedings as to the consideration -- how the Board considers the public interest.


The focus is on balancing the broad public interest in the project, recognizing that the project has already been found to be in the public interest at the leave-to-construct stage, balancing that broad public interest, in allowing that project to proceed with the landowner's specific concerns, and without having to revisit issues that were considered earlier.


If it would be helpful to the Board, the applicant would be pleased to provide a summary of that consideration of the public interest test later this afternoon.  I realize the deadline for submissions on the issues list does extend to later this afternoon.  If that would be helpful, we would be pleased to provide that.


MR. NOONAN:  From my perspective, you've answered my question.


MR. CROCKER:  For what it's worth, Mr. Noonan, there aren't very many decisions -- expropriation decisions that the Board has dealt with, and we based our submissions on the same cases.


MR. NOONAN:  Thank you.


MR. THOM:  I wonder if I might be permitted to just make two very brief comments.


MR. QUESNELLE:  Certainly.


MR. THOM:  I generally align myself with Mr. Crocker's position, and my client's concerns are similar to his.  We only learned with certainty on Monday where Dufferin was proposing for their final transmission lines on my client's property, which actually reduces the impact.  There's still some, and if this proceeded with my clients, it would involve transmission rights within existing approved transmission areas.  They're already buried.  There is not an issue of bury versus overhead.


And the only other comment was that coincidentally the date that we have to face for making an application to set aside the arbitrator's decision under the Arbitrations Act, which is a very narrow scope, it's not a general right of appeal, happens to be February 13th, so we will have a final answer by that date as well as to what our client is doing.


MR. QUESNELLE:  Would we expect to hear from you shortly thereafter one way or the other?


MR. THOM:  Likely it will be before then, but that's certainly our final date, and we'll certainly advise as soon as we know.


MR. QUESNELLE:  Thank you very much.


Mr. Myers, anything else?

Reply Submissions by Mr. Myers:


MR. MYERS:  Yes, if I can just respond quickly to Mr. Thom's comments.  First of all, I think I can update the Board that a decision on the arbitration with his clients was issued recently, and I think I can say that it found the leases to be valid.


Under our application we clearly stated that our intention in seeking to expropriate from the Blacks was only in the event that those leases were found to be invalid.  So I'm just waiting for further instructions as to the outcome of that arbitration proceeding and whether there's any appeals before we can determine whether we need to pursue that aspect of the application.


Mr. Thom also said that there's transmission lines on those properties.  In fact, they're distribution lines.  They're all low-voltage lines.  There are no high-voltage transmission lines on the Black properties.  The lines -- or the land that we seek to expropriate is only with respect to one low-voltage line crossing through their property, and it differs from -- the assumption there is that the leases, if they were declared invalid, then there would be no turbines on those properties, and this -- and so we were only seeking to expropriate the bare minimum land needed for the collector system to pass through those properties.


Mr. Thom said that they only recently became aware of the design.  I think that differs from the design that we're proposing in this application, because the design he is talking about is the design that does include there being turbines, and that calls for a different design of the collector lines on that site.


In this application we're only seeking, you know, very minimal, on the basis of there being no turbines, and so nothing has changed in that regard from the time we applied to this day.


MR. QUESNELLE:  Thank you for that clarification.  I guess in any event we'll understand where everything is settled prior to the oral hearing on the 18th.  All right.  Thank you.


Ms. Helt, anything else from the Board Staff? 


MS. HELT:  No, there's nothing further, Mr. Chair. 


MR. QUESNELLE:  Okay.  The Board Panel will reserve on this.  We're recognizing that the clock is ticking.  We do have an oral hearing scheduled for February 18th.  We will issue a decision in writing, and we will do so with procedural additions commensurate with the decision.


Depending on where we end up on this, there may be requirements for additional discovery evidence filing and what have you.  So the procedural matters will be dealt with commensurate with our findings on the submissions here today and approving the -- establishing the final Issues List.


Thank you very much.  We're adjourned. 


--- Whereupon Issues Day adjourned at 10:26 a.m. 
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